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UNITED STATES - P
. DEPARTMENT OF THE INTERIOR . Y
BUREAU OF LAND MANAGEMENT
WASHINGTON 25, D, C.

March 16, 1953

TiTLE TO STREETS AND ALLEYS IN THE CITY OF ANCHORAGE ALASKA;
PATENTS FOR THE STREETS AND ALLEYS IN THAT CITY SHOULD NOT BE ISSUED,

TOWNSITES - STRE‘:T AND ALLEYS - PATENTS
The Federal Govemment has estoblished many hundreds of townsites on the public
lands, and sold lots in such townsites under conditions substarihally the sarfie
as those existing in the City of Anchorage, Alaska, ond all questions: of title
to the streets and alleys in such townsites have been left for determination

. by the local authorities, or in the courts. The same procedure should be
followed in the case of townsites in A!oska

Title 10 streets and ollcys ‘na Gowzmment fownsnte may, under certain conditions,
vest in the municipality, in trust for the public. The matter of enacting such
legistation for Alaska'is. within the jurisdiction of the. Temforlol legisiature.,

, In the obsence of a statutory provision, as indicated, the lot purchasers become the .
successors 1n interest of the Government with respect to the ownership of the
fee to the center of the streets and alleys abutting on their respective holdings

.in the city of town, subject to’ the use of the streets and alleys for the purpose
for which they were dedicated.

No patent should be issued to the Clry of )\nchomge, Alaska, for streets ‘and alleys
. in that city.
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UNITED STATES
: DEPARTMENT OF THE INTERIOR
: - BUREAU QF LAND MANAGEMENT
WASHINGTCN 25, D. C.

March 16, 1953

Memorandum " . PR
To: " Regional ’.dmihistrator,, Regioa'Vll
' 'From:' Chisf Counsel

Subject:  Title to streets cnd.dlleys in the City of Anchorc'gc‘;'Alas,ka; '
-patents for the streets and alleys should not be issued.

"On Dqée'mber 31,'19,52, you forwarded t’o'thi Di'rector, for consideration
by the Chief Counsel, an opinion of the Regional Counsel of the same date, concem=

ing the title to streets and alleys in the ‘City of Anchorage, Alo&ka Your memorandum
states:

"The City of Anchorage is natwally very anxious to obtain

« full title to the streets, in part bacguse it will enable them to close
certain streets now shown on 1he plat, but impossible or unnecessary
to construct, and devote these lands’to some other worthwhile public,

" use, such as schools, parks, recreational facilities, etc. - | personally
feal that Tt would be a good idea to encourage them in this, and, to
remove such legal obstacles as may exist at .the present timz, porticu=
larly since | do not believe that it was intended 'tho* the U. $. Govern=.

.. ment should’indefinitely retain title to the dodu;ahd ;'trqots.,

"The opinion of the Regional Counsel contams tha followmg stutamenfs'
asto the title to the streets:

.
"The adoption by the Govarnment of a fownsite plat and the
sale of lots, as contemplated by the regulations just referred to,

* constitute a dedication to public use of the streets and alleys

. laid out on the-plat of s urvey, 52 L.D. 558. In the absence of

* spacific statutory provisions to' the contrary, such a common law
dedication results meraly in cregting an easement or public right

13



of user, while the.fee ta the land remains in the land owner. v
< Harris v. Elhiott, (U.S.) 10 Pet. 25, 9 L, ed. 333; Barclay
v. Howell, (U.S.) 6 Pet. 498, 8 L. ed. 477; 4 Tiffany on
‘Real Property, (3rd ad.), Secs. 1105 and 1112, The fee to
* the land may vest either in the abutting land owner or the
" original proprietor or dedicator! In the case of o townsite
enterad under the public iand laws, patentees of abutting
" lots do not acquire the fae of adjacent streets or alleys,:
' because, by the very nature. of the proceedings, streets and
alleys are clrwdy dedicated at the time the lots are sold, and
- the patents for these lots describe the land exclusive of tho
abutting streets and alloys. See: Losber v. State General
Electric'Co., (Mont.), 39 P, 912, TT3; 50 Am. St. Rep. 448.
Neither dods the municipality adquire the fee to sireets o -
dedicated by the U. S. Government in the establishment of -

the townsite. See: Dub'_.guo V. Molonez, 9 la. 450, 47 Am.

The townsite of Anchoroga,, Alaska, was wbdividcd, and lots thqrein were
sold, under authority of Executive Order No.. 3489, of June 10, 1921, as amended
(43 CFR. Port 297). The Exacutive Order was issued pursuant to saction 1 of tha oct
of March 12, 1914 (38 Stat, 305, 48 U $.C.'sec. 303). '

: “The Federal Government has astablished many hundreds of fownsitds on tho _
pubhc lands and has sold lots in such townsites under conditions. subsranholly the same

as thosa existing in the case of the City of ‘Anchorage.  In no instance, however, so

far as | om able to ascertain, has patent been issued to such a city for the streets and
alleys tharein. All quéstions of title to the streats and alleys have been left for determina-
_tion by the local authorities, or the courty. . The same pmccdure should be follawod in

my opmion, in ﬂfn case of townsites in Alaska. : . L

The ng:onal Coumol stated his conclusion as follows:, -

" “Accordingly, it.is my conclusion that while at the presant time vacating
of a public street in the City of Anchorage would merely result in the
- reversion of the londs 1o the Railroad Townsite without incident authority
of further disposal to the municipality by the Superintendent of Sales,
(except perhaps by reservation, based upon a supplemental survey), such
. authority, as well as the power to convey to’the municipal govemment



. seems to support that view. That casg involved the Govemment townsite of Dubuque,
. in which the Iots alono were sold, and rho court stated: .

\

the fea to all existing public streets in the City, of Anchorags,

" . ‘could be.created by an executive ameadment of the existing
regulations, and without the need of further legislation, in
the event that this should bo deamed odvhobh und proper as
a momr of, policy.” -

. The above conclwon is baad, no (bubt, on’ tho &xcf thot, in Aloska,
there is no Territorial law provudmg that uion the recording of a townsite plab, and
the sale of the Jots in the townsite, titla to the lands shown on the plat as streets’

and alleys shall vest in the municipality in ttust for the public. In jurisdictions in
which statutes of this kind have been endcted, it has bean hald that the fee fitle to

* the streets and allays vasts in the municipality in ttust for the. puhlic and thatall
. interest ond control of the United.States over the streats and alleys cease with the

recording of the plat and.the sale of the adjoining lots. (United States v. Hllinois.
Central Railroad Company, 154 U.5. 225 (1893)); T'ffuny on Real Property, Third
Edition, V. 4, Section 1112, Diflon on Mumclpul COrpomﬂom, Fifty Edition, V.3,
sections 3071 and 1072. The matterof ‘enacting legislation of this kind applicable

fo townsites in Alaska is within the |urhdnchon of the Tﬂmtornol legislature,

In the absencc of a statutory provision, as indicateg, the rule generclly
followed by the courts in the States has been that a deed for a lot in a townsite, des-~
cribing the tract by lot and block numbers, conveys to the grantee the fee of an abumng :

‘streat to the canter thereof subject to the rights of the grantor.and his successors in

title to use the same for the purposes of a way. (Dillon, Municipal Corporations,
Fifth edition, V. 3, section 1084, 9 lowa 450 (1859), cited by the Regional Counsel, .

.
R

W e whe clfy by virtue of the dod’caﬂon by the Unmd Siutes,
took no fitle to the streets; that it has no right fo use them for its
awn purposes, nor to employ them for any purposs different from
that for which they ware designed; that subject to the public .
easement, the-owner of the adjoining lots is the obsolute owner '
‘of the soil of the streets, and retains his exclusive right in all mines,

* ‘quarries, springs of water, timber and earth, for ‘evary purpose not
inconsistent with rho public right=of ~way."

It is noted that Tancny on Recsl Propearty, also ref.md to by the Regional Counsel,
states in section 1113:

.
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“A§ between the abutting owner and the original owner, it is .

gensrally held that the title reverts to the abutter, although St
this rule is not without exceptions.” . '

It is true, as pointed out by the Regional Counsel that the commox

law fule is that the owner of land wha grants an ecsament over it for a highway ryfaineg
the ownegship of the fee in the road, sbject to. the easement, [f, however, tho'owmr
transfers.the title to the entire tract subject to the easement, the interest of the owner ,
™ the fee in the road ordinarily would pass fo his transferee. In Gavemment towinsites
in which the lots above are sold, the lot purchasers are the transferees of the Govom-

. mant. _As was said by the Supreme Court in tha case ofﬂqulay Ve Howell‘s umc. ,
", 6 Pet. 498, 5B, (1332) *

“Where the propnotor of a town dlsppou of all hizinterest in it,
he would seem to stand in a different relation to the right of wil, -
in ragard to the streets,and ulleys of the town, from the individual .
over whose. soil a public road is established, ond who contmues to
hold the land on borh .sides of st."

]

Therefore, in the absence of a Tcrrrtonal rccmtfqttm statute such as wos comidtnd '

- by the Supreme Court in the case of United States v: Hlinois Cantral Railroad Compony,
. mentioned above, the lo‘

. alley to the center thereof, subject to the right of the public to use the some for the
* purposs for whigh the dedication was made. The situation, as pointed oyt in your

owners become the owners of the fee of an abutting street or

above-mantioned memorandum of December 31, i different than that which exists in
the cass, of o trustee townsite in Alaska affected by section $4.of the act of March 3,
1891 (26 Stot. 1099, 48 U.5.C sec. 355), in which patent for the entire'tract in=
;Iudmg the streets and alldys, is iswd fo the frustee.

v "‘.if"«:_.j \f',{l 'V o

In these clrcumstuncu, I om of thc oﬂnlon thui no potont should be fleved
to the, City of Anchorage, Alaska, for itreety and alleys within its limits, ond that sach
case Involving the closing of streats and alleys in the city, or other actions offccﬂng :

‘them, should be-left for determination by the local authorities, or the courts.’ Cop=
- sideration should be given n each case to all the interest involved,. includmg the

interesfs of the United States, which owns. ccrtain Iots ond Fodcrol reserves | in the City.

: /t/ JacobN Wasserman
- Chief Counsel

Approved: -
/s/ William Purvus

‘Assistant Director





