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SECTION LINE EASEMENTS

Basis for Section Line Easements

Section Line Easement Act (S.B. 8)

Court Opinion--State of Alaska vs Green

Court Opinion--Hahn vs Alaska Title Guaranty Company

Letter to Wesley M. Howe from J.W. Sedwick dated 8/23/76

Court Opinion-~-Girves vs Kenai Peninsula Borough

BLM Memorandum from SD, Alaska to DM-A dated 4/24/73

Letter to John Miakar from Eugene F. Wiles dated 5/8/72

Letter to John Mlakar from Donald E. Beitinger dated 5/5/72

Letter to John Miakar from Eugene F. Wiles dated 4/21/72

Memorandum from Richard P. Kerns to Robert L. Beardsley dated 6/19/70

Letter to Karl L. Walter Jr. from Eugene F. Wiles dated 2/20/69

Letter to F.J. Keenan from John K. Norman dated 12/18/69

Letter to Chris Evans from Theodore M. Pease dated 3/21/66

Letter to Donald A. McKinnon from Michael M. Holmes dated 7/26/62

Memorandum from Robert M. Redding to Right-of-Way Section dated 9/30/58

Letter to Roger R. Robinson from Edward A. Merdes dated 9/27/56

Letter to Roger R. Robinson from Edward A. Merdes dated 8/20/56

Memorandum to Operations Supervisor, BLM from the Solicitor dated 8/31/56
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Section Line Easements|

Basis for section line easements:

Act of July 26, 1866 (RS 2477) (43 CFR 2822, 43 USC 932)
Chapter 19 SLA April 6, 1923
Chapter 123 SLA March 26, 1951
Chapter 35 SLA March 21, 1953

The Mining Law of 1866 made an offer of free rights of way over un-
reserved public land for highway purposes. This offer became effective
on April 6, 1923, when the territorial legislature passed chapter 19.
Any lands in Alaska appropriated and patented after April 6, 1923 were
subject to an easement along all sections, 4 rods (66 feet) wide.

The section line easement law remained in effect until] January 18, 1949.
On this date the legislature’ accepted the compilation of Alaska law
which also repealed all laws not included. The section line easement
Taw was repealed.

On March 26, 1951, the legislature passed an easement law which dedi-
cated a section line easement 100 feet wide along all section lines on
land owned by or acquired from the territory. This was modified on
March 21, 1953, to include an easement 4 rods wide along all other
section lines in the territory.
To have an easement on a section line means that the section line must
be surveyed under the normal rectangular system. On large areas such as
State or Native selections, only the exterior boundaries are surveyed,
hence there are no section line easements in these areas (until further
subdivisional surveys are carried out.)

Since all Federal land is reserved in Alaska at this time and since
the section line easement attaches only unreserved public land (at the
time of survey or at the same time after survey), it is unlikely that
the section line easement will have much applicability on Federal lands
in the future. In any case, the section line easements will have no
applicability on any finalized D-2 land since the land will be reserved
at the time of any survey.

Land surveyed by special survey or mineral survey are not affected by
section line easements since such surveys are not a part of the rectangular
net.

Section line easements relate solely to highway or road use by the
public. They, cannot be used for powerlines or restricted private access.
The date of survey and appropriation of the land must be considered in
determining the presence of a section line easement.
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A. LEE GOODMAN, JOAN D.
GOODMAN,

THE SUPREME COURT OF THE STATI OF ALASKA

OPINION
a

Appellees.

—,

_ STATE OF ALASKA, DEPARTMENT )
OF HIGHWAYS, )

)
Appellant, )

Vv. ) File No. 3184
)= GORDON E. GREEN, VIOLA GREEN, )
)
)
)
)
) [No. 1706 - September 1, 1978]

Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,

J. Justin Ripley, Judge.

Appearances: Eugene Wiles, Robert L. Eastaugh
and Stephen M. Ellis, Delaney, Wiles, Moore,
Hayes & Reitman, Inc., Anchorage, for Appellant.
Murphy L. Clark, Anchorage, for Appellees
Green. David B. Loutrel, Croft, Thurlow,
Loutrel & Duggan, Anchorage, for Appellees
Goodman.

“Before: Boochever, Chief Justice, Rabinowitz,
Connor, Burke and Matthews, Justices.

RABINOWITZ, Justice.



—

i.
The state brought eminent domain actions in the

superior court seeking portions of the lots owned by the
Greens and Goodmans for use in the planned widening of
Tudor Road in Anchorage. The state claimed a right-of-way
extending 50 feet on either side of Tudor Road's center.

line. The Greens and Goodmans argued that express provisions
in the patents to their lots limited the state's right-of-
way to 33 feet on either side of the center line. After the
state had amended its complaints, the parties stipulated to

consolidation of the cases for determining liability issues
and‘also stipulated to resolution of right-of-way issues by

1. The state's complaints were filed July 9,
1974. Initially, the complaints sought a 50 foot right-of-
way and a 20-foot slope easement (for lateral support of the
roadway). The state filed amended complaints on November
12, 1974. The amended complaints omitted-.the slope easement
and instead sought to acquire:

(1) an estate in fee simple for the 50 foot
right-of-way on both the Green and Goodman parcels
(excluding minerals lying more than 100 vertical
feet below the roadway's surface), and

(2) a temporary construction easement on and over.
additional portions of the Green and Goodman
properties.

2. The Kerkoves and Urbaneks answered the state's
complaint and alleged that "they are owners of a substantial
property interest" in the Goodman parcel. They have not
appeared in this appeal.



; 3
summary judgment if the parties could agree upon the facts.

Subsequently, both the state and the property owners moved

for summary judgment. The superior court granted summary

judgment in favor of the Greens and Goodmans on all liability
4

issues. The state then brought this appeal.
A brief history of the Green and Goodman parcels

is necessary to an understanding of the parties’ contentions
in this appeal. The lots were originally owned by the United
States and were among lands withdrawn "from all forms of

appropriation under the public-land laws" by the Secretary
of the Interior in 1942. Pursuant to that withdrawal order,
the lands were reserved for use by the War Department. In

1949 the Secretary of the Interior, acting pursuant to

executive order, terminated War Department jurisdiction but

3. Five separate actions originally were
consolidated; two of these involved the Green and Goodman
properties. The parties' stipulation expressly reserved
compensation and damages issues for separate trial or
determination "on an individual basis."

4. The superior court ordered summary judg-
ment for the property owners on July 26, 1976. Final
judgment was entered on September 21, 1976, for the Greens,
on September 27, 1976, for the Goodmans, and on October
28, 1976, for the Kerkoves and Urbanéks.

5. Public Land Order 5 (June 26, 1942).

6. Id.



provided that certain described lands, including the
property which was eventually conveyed to the Greens and

_ Goodmans, "shall not become subject to the initiation of
any rights or to any disposition under the public land laws

“until it is so provided by an order of classification . . .
opening

the
lands to application under the Small Tract Act

Such a classification order was issued the follow-
3

—ing year; under that order, lots 11 (Green) and 12 (Goodman)

were made available for small tract disposition.
—

The Goodmans and Greens contended that their

_predecessor patentees first occupied the lots pursuant to

small Tract Act leases and subsequently received patents to

“the land from the federal government. The patents con-.

‘tained substantially identical reservations, including the

7Ollowing language:

—~ The reservation of a right-of-way for -
roads, roadways, highways, tramways,
trails, bridges, and appurtenant structures

~ constructed or to be constructed by‘or under
any authority of the United States or, by

. 7. P.L.O. 615 (November 8, 1949; published in FederalRegister, November 16, 1949). ,_
8. Small Tract Classification No. 22 (March 23, 1950).

_ 9. The Goodmans allege that their predecessor
atentee occupied lot 12 on April 21, 1950, and received a

patent on April 28, 1952. The Green parcel (lot 11) was
teased from the United States on September 1, 1952, and
‘ atent was granted on December 1, 1953.

—

4-=-



any state created out of the territory of
Alaska in accordance with the Act of July
24, 1947 (61 Stat. 418, 47 U.S.C., § 321[d}).

The following typewritten language was added to the printed
patent form:

This patent is subject to a right-of-way
not exceeding thirty-three (33) feet in
width, for roadway and public utilities
purposes, being located along the north
and west boundaries of said land. 10 /
After the issuance of Small Tract Classification

Order No. 22 but before issuance of patents to lots 11 and

12, the Secretary of the Interior issued Secretarial Order.
11

No. 2665 establishing the width of public highways in

10. The quoted language appeared in the patent
to the Goodmans' property. The typewritten language in
the patent to the Greens’ property stated that the right-
of-way was located along the north and east boundaries of
lot il.

ll. Secretarial Order No. 2665 reads, in part:
RIGHTS-OF-WAY FOR HIGHWAYS IN ALASKA

Section 1. Purpose. .(a) The purpose of this
order is to (1) fix the width of all public
highways in Alaska established or maintained
under the jurisdiction of the Secretary of the
Interior and (2) prescribe a uniform procedure
for the establishment of rights-of-way or
easements over or across the public lands of
such highways. Authority for these actions is
contained in section 2 of the act of June 30,
1932 (47 Stat. 446, 48 U.S.C. 321a).

4

Sec. 2. Width of Public Highways. (a) The
width of the public highways in Alaska shall
be as follows:

(1) For through roads: The Alaska Highway shall
_
extend 300 feet on each side of the center line
thereof. [Other highways listed] shall extend
150 feet on each side of the center line thereof.



Alaska
of the

sified
set by

of the

named "through" or "feeder" roads

which were under the jurisdiction of the Secretary
Interior. For "local roads" -- all roads not clas- °
as “through roads" or "feeder roads" -- the width

Secretarial Order No. 2665 was 50 feet on each side
road's center line. Tudor Road was not among the

“212.
,

(footnote 11 continued)

(3) For local roads: All public roads not
classified as through roads or feeder roads
shall extend 50 feet on each side of the
center line thereof.

"12. ‘The relevant chronology is as follows:
Small Tract Classification Order
No. 22 March 23, 1950

Alleged date of "entry" on Goodman
parcel pursuant to Small Tract
Order No. 22 April 12, 1950

Secretarial Order No. 2665 October 20, 1951
.

. (date of publication
in Federal Register)

Date of patent to Goodmans'
predecessor April 28, 1952

Lease date of Green parcel
under Small Tract Order No. 22 September 1, 1952

Date of patent to Greens'
.

predecessor . December 1, 1953



In light of this administrative order and the

chronology of events relating to these lands, appellant
State of Alaska takes the position that the Green and Goodman

parcels were subject to a 100 foot right-of-way for Tudor

Road. Specifically, the state argues that the planning and

construction of Tudor Road by the United States effectively
appropriated land lying in the right-of-way and reserved
such right-of-way to the United States. Prior to issuance
of patents to lots 11 (Green) and 12 (Goodman), the 100

foot right-of-way reservation for local roads established by

Secretarial Order No. 2665 became effective. Thus, reasons the

state, a right-of-way extending 50 feet from the Tudor Road

center line onto portions of lots 11 and 12 was validly
reserved prior to the time private parties acquired vested

rights in the lots through issuance of the patents. As
an

alternative to its motion for summary judgment, the state

asserted that a genuine issue of material fact existed with

respect to the Goodman property, i.e., that the date of

Tudor Road's construction must be established before the

“respective rights of the parties could be determined.

The Greens argue that their property was unaffected

by the Secretary's 100 foot right-of-way designation because

regulations under the Small Tract Act had segregated these

parcels from the operation of general right-of-way provisions

prior to the date of issuance of Secretarial Order No. 2665.



Thus, only easements reserved by authority of the Small

Tract Act apply. The Goodmans reiterate the Greens' position,
“but they further contend that their predecessor patentee had

acquired vested rights under his lease pursuant to Small Tract

Classification No. 22. Since the patent was obtained by

operation of the same lease provisions, vested patent rights
relate back to the date of lease for purposes of determining
the applicable right-of-way. Because the issues regarding
the Green and Goodman parcels differ somewhat, we shall
discuss the two parcels separately.
. The state argues that Tudor Road had been appro-

priated by the United States prior to any interest vesting in
the Greens' predecessor patentee. Thus, the state contends,
Secretarial Order No. 2665 established a 50 foot right~-of-
way for Tudor Road in the same manner as it did for other

"local roads.”

The Greensdo not dispute the federal government's

appropriation of Tudor Road to the extent of the actual
13 °

roadway and abutting shoulder. The Greens also acknowledge

13. The Greens devote a substantial portion of
their brief to the argument that the state's position is in-
correct because appropriation of land for a roadway does not
reserve a right-of-way beyond the width of the roadway and
abutting shoulder as actually established by expenditure of
funds or construction of the road. As we understand the briefs,
however, the state does not argue that the 50 foot right-of-
way was appropriated by the United States. Instead, the
state contends that once Tudor Road was appropriated,
Secretarial Order No. 2665 operated to establish a 50 foot
right-of-way -- regardless of Tudor Road's original width.



that their predecessor in interest was not in possession of
lot 11 until after the original construction of Tudor Road.
In addition, they agree with the state that Secretarial
Order No. 2665 is valid within its proper sphere of applic~
ation; but they contend that neither the statutory authority
upon which Secretarial Order No. 2665 is based nor the order
itself is applicable to lands classified under the Small
Tract Act.

The Greens rely principally on this court's opinion
in State, Department of Highways v. Crosby, 410 P.2d 724

(Alaska 1966), to support their contention that 48 U.S.C.

§32la (1946) and Secretarial Order No. 2€65 were inapplicable

14. The relevant chronology for the Greens’
property is as follows:

Secretarial Order No. 2665. October 20, 1951
(date of publication in
the Federal Register)

Application for small tract
lease by the Greens' predecessor
in interest August 26, 1952

Lease issued to the Greens'
predecessor in interest September 1, 1952

Patent issued to the Greens!
predecessor in interest for|lot 11 December 1, 1953



~
to lands classified under the Small Tract Act. In Crosby
this court determined that another statute, 48 U.S.C.

s
321

“da (1952), was not applicable: to.lands’ leased or sold.
pursuant’

to the Small Tract Act. The court relied upon congressional
|

intent as reflected in the legislative history of the Act of

July 24, 1947, codified as 48 U.S.C. § 321d (1952), and

concluded:

(Tlhe 1974 Act, in speaking of lands
“taken up, entered, or located," had
reference only to those public land laws
where discretionary authority on the partof a government officer or agency to imposereservations for rights-of-way was absent,
and was not intended to apply to those
laws where such authority existed. 16_16/

The Small Tract Act gave the Secretary of the Interior dis-

cretionary authority to sell or lease small tracts "under

such rules and regulations as he may prescribe", and the
' Secretary had issued regulations prescribina’a 33 foot right-
of-way without providing for the right-of-way requirements
contained in 48 U.S.C. § 321d (1952). Accordingly, the

general right-of-way reservation in 48 U.S.C. § 321d (1952)

did not apply, and only the discretionary right-of-way applic-
able specifically to Small Tract Act lands was operative.

15. Act of June 1, 1938, 52 Stat. 609, 43 U.S.C.
§ 682 (a) (1964). The Small Tract Act was made applicable
to Alaska by the Act of July 14, 1945, 59 Stat. 467.

16. State, Dept. of
‘Highways

v. Crosby, 410 P.2d
724, 727 (Alaska 1966).

‘“-10-



_S
In tl case at bar, the state 4 zs not rely upon

48 U.S.C. §321d (1952); instead, it bases its argument.

exclusively on 48 U.S.C. §32la (1952) and Secretarial. Order

No. 2665. The statute involved in Crosby was enacted July
24, 1947; the statute which authorized Secretarial Order No.

2665 had been enacted 15 years earlier on June 30, 1932.
In addition, the subjects addressed by §32la differ markedly
from those addressed by §321d. Section 321la governs the

transfer of road construction and maintenance functions to

_the Secretary while section 321d requires certain right-of-
way reservations to be included in "all patents for lands

hereafter taken up, entered or located in the Territory of

. 17. The Greens acknowledge that Secretarial Order
No. 2665 was issued pursuant to the Act of June 30, 1932, c.

320, §2, 47 Stat. 446, 48 U.S.C. §32la (1946). That section
directed the Secretary of the Interior to "execute or cause
to be executed all laws pertaining to the construction and
maintenance of roads . . . in Alaska."

Under the provisions of 48 U.S.C. §32la (1946),
all appropriations made and available for expenditure by the
board of road commissioners under the Secretary of the Army
were transferred to the Secretary of the Interior "to be
thereafter administered in accordance with the provisions of
sections 32la-32ld of this title." Id. The board of road
commissioners was also "directed to turn over" property for
the use of the Secretary of the Interior in constructing and
maintaining roads and other works. Id.

Section 32la was repealed by Pub. L. 86-70, §21
"(4)(7), June 25, 1959, 73 Stat. 146, effective July 1, 1959.

We note that both this court and the federal
courts have treated Secretarial Order No. 2665 as valid,
although no direct challenge to its validity has been raised.
See Myers v. United States, 210 F.Supp. 695 (D. Alaska
1962); Myers v. United States, 378 F.2d 696 (Ct. Cl. 1967).

. -lil-



Alaska." The Crosby uecision held that right-or-way reser- _

vations under 48 U.S.C. §32ld (1952) did not apply to small
tracts because Congress intended §321d to operate only if no

discretionary authority was available to reserve rights-of-
way when public lands were “taken up, entered, or located."

Crosby did not conclude that right-of-way reservations under
the Small Tract Act were exclusive or that additional discre-
tionary right-of-way reservations were precluded.

Neither the Greens nor the Goodmans have cited any
authority indicating the Secretary's intention to exclude
other potentially applicable right-of-way reservations.

Administrative regulations under the Small Tract Act stated:
Unless otherwise provided in the classific-
ation Order, the leased land will be subject to
a right-of-way of not to exceed 33 feet in width
along the boundaries of the tract for street
and road purposes and for public utilities.
The location of such access streets or roads may
be indicated on a working copy of the official plat
e

Cy
° e 1 8 / ,

“Thus, while the regulation may be read restrictively ("Unless
otherwise provided in the classification order . not to

exceed 33 feet in width"), its apparent objective was to

provide rights-of-way for “access streets or roads" and for
public utilities, not to eliminate other potentially
applicable reservations. As the state emphasizes, this

18. 43 C.F.R. § 257.16 (c) (1954).

-12-



19
language and ’ © parallel language of tl] lease suggest
the Secretary's concern with reserving access for other lots

20
within the boundaries of the small tract lease area.

Such provisions do not indicate that other rights-of-way
should be precluded. Nor does the language of the Small
Tract Act or its legislative history show Congress' intention
to preclude operation of all right-of-way reservations
except those specifically applying to small tracts.

In the absence of some indication that Congress
intended right-of-way reservations under the Small Tract Act
to be exclusive or that rights-of-way reserved pursuant to

the Small Tract Act are incompatible with other potentially
applicable rights-of-way, we conclude that the various

19. The lease for lot 11 provided, in part:
(m) That this lease is taken subject to the
rights of others to cross the leased premises
on, Or aS near aS practicable to, the exterior
boundaries thereof, as a means of ingress or
egress to or from other lands leased under
authority of this act. Whenever necessary,
the Regional Administrator may make final
decision as to the location of rights-of-way.
It has been determined that the land leased
herein is subject to a 33-foot right-of-way
along the north and west boundaries.

20. should be noted that the case at bar
involves rights-of-way for a bordering "local" road rather
than rights-of-way for streets or utilities serving interior
lots.

-13-



discretionary rights-of-way must be allowed to operate
21 ’

together. Thus, unless the 50 foot right-of-way created

by Secretarial Order No. 2655 is irreconcilable with the

21. The Department of the Interior also contem-
plated the possibility of non-exclusive, overlapping rights-
of-way from more than one source. The Assistant Solicitor,
Départment of the Interior stated:

[T)here could be an overlapping of rights-
‘of-way over a tract of land as where
a right-of-way generally provided for
under the act of 1947 . . . and specif-ically referred to in a reservation desig-
nating a certain width, could intersect
or cross an access boundary road reserved
under authority of 43 C.F.R. 257.17(b).

Memorandum of Opinion of the Solicitor, Department of the
Interior, 1-59-2242.10 (Oct. 9, 1959). Although the memo-
randum is addressed to the express reservation of rights-of-
way considered in Crosby, it is significant because it reflects
the Department of the Interior's position that the 33 foot right-
of-way appearing in small tract patents is not exclusive.

An administrative agency's interpretation of
its own regulation is normally given effect unless palinly
erroneous or inconsistent with the regulation. 1A C. Sands,
Sutherland Statutory Construction § 31.06, at 362 (4th ed.
1972). See Udall v. Tallman, 380 U.S. 1, 4, 13 L. Ed. 2d
616, 619 (1965); Burglin v. Morton, 527 F.2d 486, 490 (9th
Cir. 1975), cert. denied, 425 U.S. 973, 48 L. Ed. 2d 796
(1976). An administrative agency's interpretation of a
statute is not binding upon courts since statutory inter-
pretation is within the judiciary's special competency but
where the statute is ambiguous, some weight may be given
to administrative decisions interpreting it. Union Oil
Co. of Cal. v. Department of Revenue, 560 P.2d 21, 23
(Alaska 1977).

-14-



22
33 foot right-of-way created by regulations under the
Small Tract Act, the Green's property is subject to the 50

foot right-of-way.
The Greens also argue that even if Secretarial

Order No. 2665 applies to land conveyed pursuant to the
Small Tract Act, the order establishing a 50 foot right-of-
way and the administrative regulation establishing a 33 foot
right-of-way must be construed together. The Greens contend
that only by limiting the right-of-way to 33 feet in width
will both the order and the regulation be permitted to

Operate without nullification of one or the other; in addition,

the Greens argue, the 33 foot right-of-way is more specific
and should control when applicable reservations are in
conflict. The state counters by saying that the 50 foot
right-of-way established by Secretarial Order No. 2665 is
consistent with the 33 ‘foot right-of-way established by

administrative regulation because the purposes served by

the two rights-of-way are different.

22. Regulations promulgated pursuant to the Small
Tract Act stated:

Unless otherwise provided in the classif-
ication Order, the leased land will be subject
to a right-of-way of not to exceed 33 feet
in width along the boundaries of the tract
for street and road purposes and tor public
utilities. (emphasis supplied)

43 C.F.R. §257.16(c) (1954).

-15-



J
While we agree with the Greens that the 33 foot

right-of-way reservation is more specific, it does not

follow that the 50 foot right-of-way may not operate. That
is, languageof the administrative regulation, classification
order and small tract patent show a progressively narrower

focus on the Greens' lot; thus, the 33 foot right-of-way
reservation appearing in the patent is more specific than
the general right-of-way reservation contained in Secretarial
Order No. 2665. Nevertheless, the rule of construction
favoring specific provisions over general provisions need

not be invoked unless it is impossible to give effect to

both provisions. As Professor Sutherland explains:
Where one statute deals with a subject in
general terms, and another deals with a
part of the same subject in a more detailed
way, the two should be harmonized if
ossible; but if there is any conflict,
the latter will prevail, regardless of whether

, it was passed prior to the general statute,
unless it appears that the legislature in-~
tended to make the general act controlling.
23 / (emphasis added)

We think there is no serious conflict between the
two overlapping rights-of-way and no need to resort to the

rule of construction favoring specific provisions over

general provisions.
The Greens correctly point out that the50 foot

23. 2A C. Sands, Sutherland Statutory Construction
§51.05, at 315 (4th ed. 1973) (footnotes omitted).

~16-.



right-of-way makes the 33 foot reservation superfluous to

the extent of overlap. However, no actual conflict exists
between the two provisions. The primary purpose of both

reservations is to protect rights-of-way and that purpose
is served with regard to the 33 foot provision even if the
actual right-of-way is larger than 33 feet. The other

purposes of the reservation specifically applicable only to

small tracts, street and utility access to interior lots,
are not impaired if the Tudor Road right-of-way is 50 feet.
However, the converse is not true; the purposes to be served

by the larger reservation for local roads cannot be served
24

as readily by a 33 foot right-of-way.

24. Other rules of construction also favor this
outcome’

As a general rule, where the language of a
public land grant is subject to reasonable
doubt such ambiguities are to be resolved
strictly against the grantee and in favor
of the government.

3 C. Sands, Sutherland Statutory Construction § 64.07, at 137
(4th ed. 1974) (footnotes omitted). See generally id.’ §§ 63.02,
63.03. Public grants must also.be evaluated in light of other
rules and aids of statutory construction. Id. § 63.10, at 103.

Administrative regulations which are legislativein character are interpreted using the same principles
applicable to statutes. 1A C. Sands, Sutherland Statutory
Construction § 31.06, at 362 (4th ed. 1972). See generally
Kelly v. Zamarello, 486 P.2d 906 (Alaska 1971). In the case’
of administrative regulations which deal with the same sub-
ject, their provisions should be considered together:

Prior statutes relating to the same subject
Matter are to be compared with the new pro-
vision; and if possible by reasonable con-

~17-



In light or the foregoing considerations, we

conclude that the superior court erred in granting the

Greens' motion for summary judgment. Since there are no

genuine issues of material fact with respect to the Green

property, the state's motion for summary judgment should

have been granted.

(footnote 24 continued)

struction, both are to be so construed
‘that effect is given to every provisionin all of them.

2A C. Sands, Sutherland Statutory Construction § 61.02,
at 290 (4th ed. 1973) (footnote omitted). In some
circumstances, the interpretation of one provision is properly
influenced by the content of another provision addressing
Similar purposes or objects. State v. Bundrant, 546 P.2d
530, 545 (Alaska 1976), appeal dismissed, 429 U.S. 806,
50 L. Ed. 2d 66. See also Stewart & Grindle, Inc. v. State,
524 P.2a 1242, 1245

((Alaska 1974).
As Professor Sutherland

explains:
The guiding principle is that if it
is natural and reasonable . that members
of the legislature . . . would think about
another statute and have their impressions
derived from it influence their under-
standing of the act whose effect is in
“question, then a court called upon to con-
strue the act in question should also allow
its understanding .. . to be influenced by
impressions derived from the other statute.

2A C. Sands, Sutherland Statutory Construction § 51.03,
at 298-99 (4th ed. 1973).
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To the extent that the right-of-way width affecting
the Goodmans' iot is dependent upon applicability of Secretarial
Order No. 2665, our conclusions with respect to the Greens'!

property apply. However, the dispute between the state and

the Goodmans centers on issues different from those discussed
in connection with the Greens’ lot. The relevant chronology
for lot 12 is the primary reason for such divergence.

The Goodmans contend that their predecessor patentee
had received a small tract lease to lot 12 priorto construction
of Tudor Road; therefore, when lot 12 was leased, the United

States had not appropriated any portion of the roadway. The

Goodmans further maintain that the original lease of lot 12

created vested rights in the lessee and that neither subsequent

construction of Tudor Road nor issuance of Secretarial Order

No. 2665 was effective to create a valid 50 foot right-of-
way.

25. The relevant chronology for the Goodman
property is as follows:

Small Tract Classification No. 22 March 23, 1950

Alleged "entry" of the Goodmans’ pre-
decessor patentee pursuant to
tract lease April 12, 1950

Secretarial Order No. 2665 October 20, 1951
(date of publi-,
cation in Federal
Register)

Patent issued to the Goodmans' pre-
decessor patentee for lot 12 April 28, 1952

19



The state argues that the Goodmans' predecessor
patentee acquired no vested interest in lot 12until issuance
‘Of the patent in 1952. Thus, since it is undisputed that
construction of Tudor Road had commenced prior to issuance
of the patent to lot 12, the appropriation of Tudor Road and

the operation of Secretarial order No. 2665 combined to

establish a 50 foot right-of-way. In the alternative, the
state contends that summary judgment should not have been

granted because a genuine issue of material fact exists with
respect to whether construction of Tudor Road was begun

priorto the issuance of a small tract lease for lot 12.

Although the parties have focused on the question
whether the patentee's rights relate back to the date when

the small tract lease was issued, we believe the matter may

be resolved by examining the effects of the lease on general
right-of-way provisions as implemented bySecretarial Order

No. 2665. We already have concluded that the Small Tract

Act and Small Tract Classification No. 22 did not segregate
all small tracts from the operation of other discretionary
right-of-way reservations. Accordingly, prior to issuance

of a lease or patent, appropriation of a roadway on lands

classified as small tracts and operation ef Secretarial
Order No. 2665 were sufficient to establish a 50 foot right-
of-way. Our disposition of the state's appeal with regard
to the Greens' lot illustrates such a situation.
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Once a lease to a particular parcel had been

issued, circumstances were ditferent. Essentially, |

_

the lease separated the land from other small

tracts; the lessee took the property subject to both the
general right-of-way reservations which applied at the time
of lease and the specific right-of-way reservations which

applied through the lease's provisions. Thus, the general
right-of-way reservation in Secretarial Order No. 2665

|

applied to the Goodman property only if the effective date
of lease was preceded by both the construction of Tudor Road

and the issuance of Secretarial Order No. 2665. That is,
until the Department of the Interior had acted to bring
Tudor Road into existence, there was no basis for the
Secretary's reservation of rights-of-way.. once construction
of Tudor Road had begun, however, the full administrative

authority granted by 48 U.S.C. §32la (1952) became operative
and the lessee of. lot 12 took his lease subject to such

26

authority. The Secretarydid not exercise that authority

26. With respect to leases of other public lands
in Alaska, the United States has been treated as having the
same rights and obligations as any other lessor. See Standard
-Oi1 Co. of Cal. v. Hickel, 317 F.Supp. 1192 (D. Alaska 1970)
aff'd. 450 F.2d 493 (9th Cir. 1970).
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27until he issued Secretarial Order No. 2665 in October 1951.

“hus, prior to October 19, 1951, no general right-of-way
“reservation for Tudor Road had been established. If the
order became effective with respect to Tudor Road before
issuance of the lease, we think. the property was subject to
the 50 foot right-of-way; this conclusion is consistent with
our determination that the Small Tract Act and Small Tract

Classification No. 22 did not segregate all small tracts
from the operation of general, discretionary right-of-way
reservations. However, if the general reservation became

effective after the lease had been issued, we believe the |

‘Secretary must have intended that subsequent general res-

ervations would not apply and that his discretionary
reservation in the lease would operate instead of such later

reservations. Any other construction either would make the

general reservation entirely inapplicable to small tracts,’
a result which is not supported by legislative or admin-

istrative materials before this court, or would make small

tract leases and the patents derived from such leases completely
vulnerable to subsequent right-of-way acquisition during the

term of the lease, a result which is inconsistent with
|

Congress' apparent intention to transfer property interests

27. Secretarial Order No. 2665 was issued on
October 16, 1951; it was published in the Federal Register
On October 20, 1951.

. .
.
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28
through the Small Tract Act.

In the case at bar, the lease to the Goodman property
29

is dated June 30, 1950 and Secretarial Order No. 2665 did
-not become effective until October 29, 1951. Thus, when the
lease was executed, the 50 foot right-of-way had not been es-

tablished and the second requirement noted above was not met.

28. The potential multiplication of rights-of way
under Secretarial Order No. 2665 is illustrated by considering
the right-of-way applicable to a "new" local road pursuant
to section 3(c) of Secretarial Order No. 2665, which provides:

(c) The reservation mentioned in para-
graph (a) and the rights-of-way or easements
mentioned in paragraph (b) [establishing
rights-of-way covering lands embraced in
Feeder roads and local roads] will attach
as to all new construction involving: public
roads in Alaska when the survey stakes have
been set on the ground and notices have
been posted at appropriate points along the

, route of the new construction specifying the
type and width of the roads.

Assuming that the lease provides for.a 33 foot right-of-way,
construction of a local road not in existence at the time of
lease presumably could proceed within the expressly reserved
width. Once in existence, the new road might qualify as a
"local road" under Secretarial Order No. 2665, §§2(a)(3) and
3(c). The applicable right-of-way then would expand to 50
feet. If the Secretary subsequently reclassified the local
road to a feeder road or through road, the right-of-way
would expand still further. See Secretarial Order No. 2665.
We do not believe that the United States.intended to grant
such an illusory property interest..

29. The Goodmans originally.alleged that their pre-
decessor patentee had entered lot 12 pursuant small tract
lease as early as April 12, 1950. The state countered by
arguing that Small Tract Classification Order 22 did not
become effective until April 13, 1950. The date which appears
on the lease to the Goodman's tract is June 30, 1950..
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We therefore conclude that Secretarial Order No. 2665 did not

operate to establish a 50 foot right-of-way on lot 12.

The state also contends that the express provisions
of the lease to lot 12 reserved power in the federal government
to designate rights-of-way after the date of lease. The

state points out that the lease contained the following
language:

It is further understood and agreed:
(1) That nothing contained in this lease
shall restrict the acquisition, granting,
or use of permits or rights-of-way under
existing laws.

(m) That this lease -is taken subject to the
rights of others to cross the leased premises
on, or aS near as practicableto, the exterior
boundaries thereof, as a means of ingress or
egress to or from other lands leased under
authority of this act. Whenever necessary,
the Reqional Administrator may make final
decisions as to the location of rights-of-way,
It has been determined that the land leased
herein is subject to a 33-foot right-of-way
along the north and west boundaries.

The state argues that such language and the placement of the

33 foot right-of-way provision in paragraph (m) show the

continuing "paramount power" of the United States "to es-

tablish rights-of-way until the patent issued."
|

While we agree that the lease's effects are best

evaluated byexamining the terms of the lease agreement, we
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are not persuaded that the lessee of lot 12 obtained only an

interest subject to the unlimited power of the federal

government to reserve rights-of-way. As we view the Sec-

retary's use of the specific right-of-way reservation in the
lease and his use of the separate discretionary reservation
in Order No. 2665, the Secretary made no attempt to "acquire,
grant or use" a right-of-way other than the one to which the
lease and patent both referred. That is, by issuing the
small tract lease containing a specific, discretionary
right-of-way reservation the Secretary intended to preclude
subsequent operation of the general discretionary reservation
in Order No. 2665. Even if Secretarial Order No. 2665 is

regardedas an attempt by the Secretary to acquire a right-
of-way after the date of lease, we note that the order was

not in existence until after the date on which a lease to
lot 12 was issued. The only relevant “existing law" at the

time of the lease was 48 U.S.C. §32la (1952) and section
32la contained no reference to such reservations. As discussed
above, the administrative authority contained in section
32la to reserve rights-of-way was not effective until after

both construction of Tudor Road and issuance of Secretarial
30

Order No. 2665._

.30. Small Tract Classification No. 22 specifically
provided:

. Leases will contain an option to purchase
the tract at or after the expiration of
One year from the date the lease is issued,
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Although we have concluded that neither the lease

agreement nor Secretarial Order No. 2665 operated to establish
a right-of-way extending 50 feet from the center line of Tudor

Road, one additional matter remains to be considered. The

parties apparently agree that actual physical appropriation of
the roadway by the United States is sufficient to create a

valid right-of-way. Thus, the question remains whether.a 50

foot right-of-way actually had been appropriated prior to the

(footnote 30 continued)

provided the terms and conditions of the
lease have been met. .

The lease reflects this requirement by its inclusion of the following
language: -

The l@ssee or his duly approved successorin interest may purchase the above described
land at or after the expiration of one year
from the date of this lease, provided the
improvements required hereunder have been
made’ and he has otherwise complied with
the terms and conditions of this. lease.

‘The option to purchase imposes no conditions which were not
already applicable through the lease. We have concluded that
the lease did not permit acquisition during the lease term
of general rights-of-way which were not applicable to the
leased land prior to the effective date of the lease; accor-
dingly, we believe the interest transferred by the lease and
option to purchase was not intended to be subject to unil-~
ateral reduction between the date the lease was executed and
the date the option was exercised. Any other interpretation
not only would violate the apparent intention of the parties
as expressed in the option provision, but would contravene
the principles governing leases with options to purchase.
See generally I American Law of Property §§ 3.82, 3.84 (1952);
II M. Friedman, Friedman on Leases § 15.1 (1974); 2 R. Powell,The Law of Real Property q 245 [2] (Rohan ed. 1977).
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date on which ! was leased. In order t. answer that

question, it is necessary to determine what acts constitute

physical appropriation and, if those acts are found to exist,
how extensive the appropriation was. However, the materials before

this court are not adequate to provide answers to these questions.
The parties' briefs and the affidavits submitted with their re-

spective motions for summary judgment do show that a dispute
exists regarding the details of Tudor Road's early history. We

believe these uncertainties constitute genuine issues of material
fact which must be resolved prior to determination of the merits.

31. The state introduced an affidavit and other
documents indicating that construction of Tudor Road was
begun as early as April 1950. An affidavit introduced by
the Goodmans states that actual construction of Tudor Road
began in late May or early June 1950. Thus, although the
parties apparently agree that construction had begun prior
to the issuance of a lease to the Goodman's parcel, the
extent of that activity and other facts relevant to the question
of appropriation remain to be determined.
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32
Accordingly, summary judgment was improper. On remand,

the superior court should determine the extent of Tudor Road's

‘.appropriation by the United States and the specific -
which constituted the appropriation. At a minimum, the superior
court should make the following findings: the date Tudor Road

was planned and the planned width, the date Tudor Road was

staked and the designated width, and the date construction of
33

Tudor Road began.

32. Civil Rule 56(c) provides, in part:
Judgment shall be rendered forthwith if the
pleadings, depositions, answers to interroga-
tories, and admissions on file, together with the ‘affidavits, show that there is no genuine issue
as to any material Fact and that any party is
entitled to a judgment as a matter of law.

Once the movant has satisfied his burden of establishing an
absence of genuine issues of material fact and its right, on
the basis of the undisputed facts, to judgment as a matter
of law, the non-movant is required, in order to prevent
summary judgment, to set forth specific facts showing that
he could produce evidence reasonably tending to dispute or
contradict the movant's evidence and thus demonstrate that a
material issue of facts exists. Howarth v. First Nat'l Bank of
Anchorage, 540 P.2d 486, 489-90 (Alaska 1975), aff'd on rehearing,
551 P.2d 934 (Alaska 1976). Mere assertions of fact in pleadings
and memoranda are insufficient for denial of a motion for
summary judgment. Brock v. Rogers & Babler, Inc., 536 P.2d
778, 782-83 (Alaska 1975); Braund, Inc. v. White, 486 P.2d
50, 53-54 (Alaska 1971).

33. We do not imply that such factors are the only
relevant considerations for evaluating physical appropriation.
Since the parties' briefs do not specifically address the
question and the factual setting is murky, we decline to
suggest criteria in the present appeal. However, with guidance
from the parties and the above noted facts as a starting point,
the superior court should be able to make a reasoned decision
as to the date and extent of appropriation.

Our disposition of this matter does not preclude the
superior court from considering administrative materials which
are not before us on this appéal.
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As discussed previously, the superior court's

grant of the Greens’ motion for summary judgment also must

be reversed, and the case is remanded for entry of summary

judgment in favor of the state.

Reversed and remanded in part.
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THE SUPREME COURT OF THE STATE OF ALASKA

WOLFGANG HAHN and
JANET ELAINE HAHN,

Appellants, File No. 2801

Vv. OPINION

ALASKA TITLE GUARANTY
COMPANY, _[No. 1342 - December 6, 1976]

Appellee.

Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,

James K. Singleton, Jr., Judge.

Appearances: Lee S. Glass, Johnson, Christenson,
Shamberg & Link, Inc., Anchorage, for Appellants.
John P. Irvine, Anchorage, for Appellee.

Before: Boochever, Chief Justice, Rabinowitz,
Connor, Erwin and Burke, Justices.

BOOCHEVER, Chief Justice.

Wolfgang and Janet Elaine Hahn purchased a title
insurance policy from Alaska Title Guaranty Company. The policy,
which was issued in 1969, indicated that there was a reservationa
for a right-of-way for roadway and public utility purposes over

the east 33 feet of the premises as contained in the United States
patent. Subsequently, the State of Alaska claimed an easement

50 feet in width, 17 feet more than the 33 foot easement indicated



in the policy, along the easterly boundary of the premises. The

State claimed the easement under Public Land Order No. 601,

issued by the Secretary of Interior on August 10, 1949" and filed
with the office of Federal Register on August 15, 1949 in

Washington, D.C. The public land order was not recorded under

the Alaska Recording Acts, and neither the order nor the easement

created by it is referred to in the original patent issued on
5

June 28, 1961. The order was published in the Federal Register.
In 1974, the State of Alaska, as successor in interest

to the United States Government, constructed a paved road which

occupied land 50 feet in width along the eastern boundary of the

Hahn's property. The Hahns brought suit against the title

company for the damages attributable to the loss of the 7 foot

‘strip of property in excess of the 33 foot easement specified
in the title policy. After -the Hahns filed a motion for summary

judgment, the trial court granted summary judgment to the title

company. From that judgment, the Hahns appeal.
The basic issue to be determined is whether the title

company was obligated to list the wider 50 foot easement as an

encumbrance. The title company contends that their coverage is

_limited,by General Exception #1, to claims disclosed by "public
1 The order was issued pursuant to the power granted the

Secretary of Interior under Executive Order No. 9337 of
April 24, 1943.

2 14 Federal Register at 5048.



records" as defined in the policy and that the definition does
¢

not include public land orders published in the Federal Register.
"Public records" are defined in Paragraph 4(d) of the policy
to be "records, which under the recording laws, impart construc~

tive notice with respect to said real estate". Thus, we must

decide whether a public land order filed with the office of the

Federal Register constitutes a record which, under recording laws,
imparts constructive notice with respect to the property in

question.

Oddly enough, neither the efforts of counsel nor our

independent research has uncovered a case squarely on point.
This paucity of. case authority may be explained in part by the

introduction to Chapter 12 of Patton on Titles.
A generation ago, there was only about
half as many kinds of liens imposed byfederal statute as at present. And of
the classes then in existence, judgments,- lis pendens, etc., the volume of items
was so small in comparison to the number
of land transfers that one seldom heard
of a tract which was incumbered by a
federal lien. To such an extent was this
the case that, though in the majority of
counties abstractors and examiners ignored
them, there appear to have been but few
losses from that source. Everyone
recognizes however, that the United States,
the same as the state in which a tract of
land is situated, is a sovereignty, with
power to prescribe the effect of judgmentsof its courts and of charges imposed by its
Statutes, and that such judgments and.
charges are now of considerable prevalence.
A present-day examiner cannot, therefore,
do his duty to his client without considering
the possibilities of incumbrance on account
of provisions of the federal statutes. ...
[Emphasis added] Patton On Titles, Vol. II,
ch. 12, § 65 page 575. .
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Patton on Titles does not, however, discuss the

effect of encumbrances arising under federal executive orders,
which are published in the Federal Register.

In determining the construction of insurance policy
provisions, it is well established that ambiguities are to be con-

strued in favor of the insured. Also in the insured's favor is

the rule that provisions of coverage should be construed
broadly

while exclusions are interpreted narrowly against the insured.
These rules of construction have evolved due to the unequal

bargaining power of insureds relative to insurance companies.

Usually, as in this case, the insured is presented with a form

policy and has no choice as to its provisions.
Here, as indichted by the trial judge, in the absence

of the definition portion of the policy, there would be little
gifficulty in construing the term "public records" to include

Gillespie v. Travelers Insurance Co., 486 F.2d 281, 283
(9th Cir. 1973); Pepsi Cola Bottling Co. of Anchorage v.
New Hampshire Insurance Co., 407 P.2d 1009, 1013 (Alaska
1965); Lumbermen's Mutual Casualty Co. v. Continental
Casualty Co., 387 P.2d 104, 108 (Alaska 1963).
State Farm Mutual Automobile Ins. Co. v. Partridge, 10 Cal.
3d 94, 514 P.2d 123, 128, 109 Cal. Rptr. 811 (1973).
We have held that insurance policies are to be looked
upon as contracts of adhesion for the purpose of deter-
mining the rights of parties thereto. The result of
such a finding is to construe the policy so as to provide
that coverage which a layman would reasonably have
expected given his lay interpretation of the policy
terms. Grahamv. Rockman, 504 P.2d 1351, 1357 (Alaska
1972); Continental Ins. Co. v. Bussell, 498 P.2d 706, 710
(Alaska 1972); cf£. National Indemnity Co. v. Flesher,
469 P.2d 360, 366 (Alaska 1970).
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material published in the Federal Register. 44 U.S.C. § 1507

indicates that such material is a matter of public record.

. - . f{uJnless otherwise specifically
provided by statute, filing of a docu-
ment, required or authorized to be
published by section 1505 of this title,
except in cases where notice by publi-cation is insufficient in law, is suf-
ficient to give notice of the contents
of the document to a person subject to
or affected by it...
This appeal focuses on the definition in the policy of

public records as “records, which under the recording laws,

impart constructive notice with respect to said real estate". As

indicated by 44 U.S.C. § 1507, the publication in the Federal

Register does impart constructive notice. When Public Land Order

No. 601 appeared in the Federal Register, constructive

There is no question that Public Land Order No. 601 was
authorized to be published under 44 U.S.C. § 1505(a)(1),
which provides in part for publication in the Federal
Register of Executive Orders,



notice was furnished with respect to the real estate described

therein. ©

The description of the easement reserved included a
7.

portion of the Hahns' property.

Public Land Order No. 601 provided in part:
Subject to valid existing rights and to
existing surveys and withdrawals for other
than highway purposes, the public lands in
Alaska lying within 300 feet on each side
of the center line of the Alaska Highway.
150 feet on each side of the center line
of all other through roads. 100 feet on
each side of the center line of all feeder
roads, and 50 feet on each side of the
center line of all local roads in accord-
ance with the following classifications
are hereby withdrawn from all forms of
appropriation ‘under the public-land laws,
including the mining and mineral-leasing
laws, and revised for right-of-way purposes:

THROUGH ROADS

Alaska Highway, Richardson Highway, Glenn
Highway, Haines Highway, Tok Cut-Off.

FEEDER ROADS

Steese Highway, Elliott Highway, McKinley
Park Road, Anchorage-Potter-Indian Road,
Edgerton Cut-Off, Tok-Eagle Road, Ruby-
Long-Poorman Road, Nome-Soffmoir Road,
Kenai Lake-Homer Road, Fairbanks-College
Road, Anchorage-Lake Spenard Road, Circle
Hot Springs Road.

LOCAL ROADS

All roads not classified above as Through
Roads or Feeder Roads, established or
maintained under the jurisdiction of the
Secretary of the Interior.



The only part of the definition which is not clearly
in favor of the Hahns' construction is the portion which refers

to "the recording laws". The title company would have us construe.

the phrase as meaning "the recording laws of Alaska", but nowhere

is the definition so limited. The most that may be said in

support of the title company's position is that the language

might be ambiguous, in which event it must be construed in favor

of the Hahns. We see no reason why the term does not incorpo-
rate federal recording laws insofar as they are applicable to

Alaska property.
Whether the statute providing for publication of

‘orders, such as Public Land Order No. 601, in the Federal

Register may be regarded as a "recording law" depends on the

meaning to be given that quoted term. While we have been unable

to find a case squarely on point, dictum in Hotch v. United

‘States, 212 F.2d 280 (9th Cir. 1954) indicates that the Federal

Register Act is a recording statute. In that case, Hotch

“appeaiea from a conviction-for fishing in violation of a regula-
tion of the Department of Interior extending the period closed

to commercial fishing on the Taku Inlet, Alaska. He argued that

the regulation was ineffective since it had not been published
in the Federal Register. The government argued that the defense

was inapplicable since Hotch had actual knowledge of the regula-
tion. The court discussed two functions of the Federal Register

. Act; one, the requirement of publication in order to establish



the validity of certain documents; and the other, the furnishing
of actual and constructive notice of government acts. It held

the regulation to be invalid due to failure to comply with the

statutory requirements of publication. Actual notice was held

not to obviate the. requirement that the regulation itself must

be published. As pertains to the notice function of the Federal

Register Act, the court's statement is particularly applicable
here.

While the Administrative Procedure Act
and the Federal Register Act are set
up in terms of making information
available to the public, the acts are
more than mere recording statutes
whose function is solely to give con-
structive notice to persons who do not
have actual notice of certain agency
rules. Hotch v. United States, supra,
at 283. [Emphasis added] [Citations
omitted]
The United States Court of Appeals for the Ninth

Circuit thus clearly indicated that the Federal Register Act

was a recording statute. There is no question but that publica-
tion of a record, therein imparts “constructive notice”. Public
Land Order. No. 601 referred to the real estate in question. It

follows that publication of Public Land Order No. 601 complies’

See, 44 U.S.C. § 1507, quoted in part, supra.



with the policy definition of “records which, under the recording
laws, impart

constructive notice with respect to said real

estate".

Moreover, this construction conforms to the general
meaning of the terms used. Black's Law Dictionary, Revised
4th ed. defines the verb, “record", as ". . . To transcribe a

document . in an official volume, for the purpose of giving
notice of the same, of furnishing authentic evidence, and for

oreservation." This is exactly what is accomplished by publica~
tion in the Federal Register. Since such publication is author-

ized by statute, it constitutes a record under a "recording
law(s)".

-it were an insurmountable burden to have title

companies ascertain whether property has been affected by orders

published in the Federal Register, we might have some difficulty
with construing the policy language so literally and might find

Other cases holding that the Federal Register is a recording
Statute imparting constructive notice under varying circum-
stances,are Federal Crop Ins. Corp. v. Merrill, 332 U.S.
380, 384-85, 92 L. Ed. 10, 15 (1947); United States v.
Millsap, 208 F. Supp. 511, 516 (D. Wyo. 1962); Graham v.
Lawrimore, 185 F. Supp. 761, 763-64 (D. S.C. 1960); Lynsky
v. United States, 126 F. Supp. 453, 455 (U.S. Ct. Claims
1954); Bohannon v. American Petroleum Transport Co., 86 F.
Supp. 1003, 1005 (D. N.Y. 1949); Toledo P&W R.R. v. Stover,
60 F. Supp. 587, 596 (D. I11. 1945); Marshall Produce Co.
v. St. Paul Fire and Marine Ins. Co., 98 N.W.2d 280, 291
(Minn. 1959).

i0 Black's Law Dictionary, Fourth Revised Ed. 1437.
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more persuasive an argument that we should look only to the

Alaska recording laws. We note that the trial judge specifically
inguired at the time of argument as to the difficulties that
would be encountered by title companies in reviewing relevant

_ public land orders. Counsel, in response, submitted affidavits
indicating that such reviews were not customarily made. The

affidavits, however, are significantly silent as to any burden

involved in checking the Federal Register. Alaska's statutes

regulating title insurance companies require that "{a] title

insurance company shall own and maintain in the recording
district in which its principal office in the state is located

a title plant consisting of adequate maps and fully indexed

records showing all instruments of record affecting all land

within the recording district for a period of at least 25 years

immediately before the date a policy of title insurance is

issued by the title insurance company. A public land

order published in the Federal Register would appear to be such

an instrument of record affecting the land, and therefore, copies
should be available in the title company's plant.

|

our construction of the policy has the additional

function of requiring the companies to furnish that degree of

protection which a purchaser of a title insurance policy is

likely to expect. As we read the exception in the policy of

aS 21.66.200.
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oo
“public or private easements not disclosed by the public records",
it is intended primarily to protect against unrecorded easements

or rights of way acquired by prescription which could only be

discovered by physical inspection of the land itself. The title

companies do not undertake such a burden and therefore should not

be responsible for failure to note such encumbrances.
|

By this opinion,-we do not require title companies to

insure against all defects which would be revealed by all docu-

ments kept by public bodies. Title companies are chargeable,

however, with revealing defects ascertainable from documents

‘published under statutory authority for the purpose of giving
constructive notice in places, including Alaska.

In view of our discussion in this matter, it is
essary to reach the other issues raised on this appeal.

. The summary judgment in favor. of the title company is

reversed and the case is remanded for further proceedings in-
accordance with this opinion.

REVERSED AND REMANDED.

-ll-
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“agnacted in 1923. Section 1, Ch. 19, Laws of Alaska, 2
, dadicated a tract 4 rods wide batwesn-each section of.

nm the Terxitory of Alaska for use as public highways..tion line was to be the center of the highway. nee:$3 16 1/2' wide this particulaz acceptance of t vo.
Statutory grant would result in creation of an a0

1923
LANG

sec
TOa

Federal
ment 66° wide. That statute also included the followinganguage:

But if such highway shall he vacated
by any comoetent authority the title
to the respective strips shall inure eh
to the owner of the tract of which it te
formed a part by the original survey.

"ee

The provision enacted in 1923 was cod as $1721 of the -.
Compiled Laws of

Alaska,
1933

ane
remained on the books until

1949, In 1949 the laws of the Territory were compiled again’.
tne 1949 compilation. Noe h
the Compiled Laws of Alask 1349 shews «hat the law in
question is "invalid". - No reason is given. A review of thesession laws between 1923 and 1949 discloses that the law ay
‘Was not repealed. ‘hus, there is at least some ambiguity aS:to whether or not the law remained in effect after the 1949-
compilation:

In any event an ac ceptance cf the Federal

and inexplicably the law pass
x
Te

ea an 1923 was excluded from
at, a table included with

3n

katutory grant did not appear again until 1951, and the
x s limited to land owned by the Territory of

Onlaska. Section 1, Ch. 123, Laws of Alaska, 1951 provides:.. a ee
A tract 100' wide between each
section cf land owned by the :
Territory of Alaska, or acguired
from the Territory, is hereby
dedicated for use as public
highways, the section line being the
center of said highway. But if
such highway shall’ be vacated by
any competent authority the title. ot
to the respective strips shall TNRinure to the owner cf the tract
of whish it formed a part.by the
original survey.



of the section Line evasement. Hamerly v. Danton, supra.
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In 1953 the statute passed in.1951 was emendsd to include an
‘addicional dedication of a tract 4 rods wide between all .other sections located within the Territory. ny

‘Recently our Supreme Cour * recognized the -
efficacy of the 1953 law, now codified as AS 19.0.010. he
Recognition came.in the case of Girvas v. Kenai Paninsula -
Borough, 536 P.2d 1221 (1975). A copy of this decision was. - of
sent tO Georgia Estes on February 4, 1976... However, the
.Girves decision was not concerned with the validizy of a wae ot,Section line easement allegedly created prior to 1953.
Of .courss, even in cases where the creation of the section. —line easement is said to hava taken place subsequent to 3
1953 there can be difficult questions of fact involved in
any determination respacting tha validity of the section
line easement, These questions wonld revolve primarily
around the status of the land across which tha enasenant
was to have bean created. Was it at all pertinant. timas
“public” land not dedicated to any pudiie use and not
subject to any private entry. For exanple, we know that a
valid entry vader the Homestead laws priors to the creation -

of the section line fasement would pravent the creation
Neadiluss to say this can involyvs compiicatad sets of records|kept by the Bureau of Land Management as wall as testimon:P* ww Y. .by witnesses, Wherevar the section lina sasemant is allegedto haye been created prior to 1953chistes T A _potentjal for
disout2 over the effec ana tne 1951
guabnss which was Limized to lands owned syare Torritory.The 1949 compilation may hava repealad the 1927 statute
Xf the 1949 compilation aig not effectively

repeat
tha ear jer .

law, there is certainly room to ardus that the 1951statute |
did by implication, bscaysea it limited its effect to lands
owned by tha Texritocy. Our courts have nok yet bean askad5n%

or x

r
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)

to decide wheather the 1949 or 1951 legislation would result
in the xseturn of the section lina sasemants created under
the 1923 law to the owners of record of the parcels across
which a section lina sanement was originally craated., Now-
ever, that is certainiy a possible resulz given the language-of-tha 1923 statute refervirg to the results which take place
whenevaxr the highvay is "vavated by any compstent authority”,

tas seccion lines
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use rather than through acceptance of tha Federal statutory~:
“gxant by the act of the State ox Territorial legislature,
there will always be questions of fact concerning the
duration and extent of the use. Was the use sufficiently |

"public" to justify the court in concluding that the
public accepted the offer contained in 43 U.S.C. §932?
There have been cases holding that the use. was insufficient.-:Thus, there will always ba risk involved in relying upon wo
the fact that a road has bean in sxistence and used for Bieter:
@ considerable period of time. It is possible that the
current uss o£ the road is not representative of the use
wnich was made-of it at the time when the acceptance must
have been made if it is to be effective (i.s., prior to
the time that the land passad irom the public domain or

Was seyregated for some particular public us2). While
there is always the possibility that an easement by pre-
scription has been created as a result of tha substantial
use of the road im question, that possibility also raise
numerous “factual questions. Your attention is directed to
my letter of October 21, 1975 addressed to you. A copy is
enclosed for your convenient zeference.

‘After clarifying the request:contained in your.letber of August 11, 1976, I prepared a stcgested amendment--.:to MSB 16.32.0350 dealing with the section line easement. A‘*:
copy of the proposed amendment is enclosed.

Very truly. yours,
BURR, PEASE & KURTZ, INC. Ra:

J. W. Sedwick|. . af

uwS*swr
Enclosures
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.



THE SUPREME OURT OF THE STATE OF ALASKA
~ RECIVID_ .

. ACCISH AL SSUuCITORDEPART? ne toe
IRENE GIRVES, AATIESTGF THE INTERIOR

File No. 2016 vk 7 1975

)
~ )

Appellant, )
):

_ Vv. ANCHORAGE ALASKA
' KENAI PENINSULA BOROUGH, y

|

) OPINION7 Appellee. )
) [No. 1168 ~ June 13, 1975]

Appeal from the Superior Court for the State of Alaska,
Third Judicial District, Anchorage,

James A. Hanson, Judge.

Appearances: Denis R. Lazarus, Anchorage, for
‘Appellant. Kenneth P. Jacobus of Hughes,
Thorsness, Lowe, Gantz & Clark, Anchorage,
for Appellee.

Before: Rabinowitz, Chief Justice, Connor, Erwin
and Boochever, Justices. [Fitzgerald, Justice,
not participating.]

CONNOR, Justice.

This appeal presents questions concerning the Kenai
™ Peninsula Borough's power and right, if any, to construct a

road on property homesteaded by appellant, without providing

compensation to her.

I.

In 1958 appellant, Irene Girves, entered upon a

homestead, pursuant to a “Notice of Allowance" issued to her

by the Department of the Interior. In 1961 she obtained



bx

7 patent for the propert from the United States. |

The northern boundary of Girves' property—

-onstituted a section line within what is now the Kenai

“~eninsula Borough. Sometime subsequent to 1961 the Kenai

Peninsula Borough constructed a junior high school on the’
—

and adjoining this northern boundary
— Redoubt Drive, prior to construction of the school

site, ran along the section line, but terminated approximately_
ne-quarter mile east of the boundary line between appellant's

‘mroperty and the school site. In.:1967 the city of Soldotna

extended Redoubt Drive west in order to provide access to

“he school site.
The Kenai Peninsula Borough then constructed a—_—

pad" which, in effect, extended Redoubt Drive for road
—

~urposes Since this road extension rested partially on

appellant's property, she brought suit against the borough,

eeking damages for its alleged wrongful trespass. At the

“rial below, the court found that a right-of-way existed for
road purposes along the section line. The jury found that

“he “pada" constructed by the borough was utilized for road

murposes. Girves was awarded nothing, and the borough was

awarded $6,500in attorney's fees.
Girves' appeal from this adverse judgment raises

three general issues:

if At trial Girves argued that the extended area was not
-¢€ 2veloped for road purposes, but, on appeal, appellant
concedes that the project was filled for road purposes.
—
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(1) Did the Kenai Peninsula Borough have
the power to build a roaG on appellant's
property?

(2) Did a right-of-way exist so that the
the borough need not compensate appellant
for its encroachment on her property?

(3) Was the award to the borough of $6,500 in
attorney's fees erroneous?

We shall address each of these questions in turn.

‘Il.
Appellant contends generally that, at the time the

borough constructed the road, it lacked the power to engage

in such activity. Specifically, Girves asserts that the

trial judge erred in refusing to give requested Instruction
No. 19, which reads as follows:

"The Court instructs the jury that the law of
Alaska provides that second-class boroughs are
governments of limited powers, and that second-
class boroughs do not have the authority or power
to acquire, construct or maintain rights-of-way,
roads or streets."

support of this assertion of error, appellant argues

that, at the time of the roadconstruction, the Kenai Peninsula

Borough's powers-were limited to those ennumerated in former
: 2/

AS 07.15.0110 et. seq. (§ 3.01 et. seg., ch. 146,, SLA 1961),
which did not encompass road-building powers.

2/ Title 7 was repealed in 1972 and this section was superceded
at that time by § 2,ch. 118, SLA 1972, now found in AS 29.48.03.
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The borough . itially responds to this claim by

arguing that Girves failed at trial to specify ‘her grounds

for objecting to the court's refusal to give requested

“Instruction No. 19. The borough relies on Alaska Civil Rule

__51 (a) which states, in part:
.

|
|

"No party may assign as error the giving or the
failure to give an instruction unless he objects
thereto before the jury retires to consider its
verdict, stating distinctly the matter to which he
objects and the grounds of his objection.”
Civil Rule 51(a) is intended to ensure that a

judge is clearly made aware of the precise nature of

. the alleged error.” In the present case we find that prior
“to the court's decision regarding instructions, appellant
~had argued, at great length, her contentions regarding the

applicable law. Since the trial judge was made fully cognizant
of. appellant's reasons for the proposed instruction, the

__purpose for Civil Rule 51 (a) has been realized.
|

The borough also seeks to overcome appellant's

_

slaim of error on substantive grounds. It argues, generally,
‘that municipal governments possess implied powers which

we
tee

—

arise from or are essential to the powers and purposes which
4/

expressly granted. Specifically, the borough asserts
that the educational powers conferred upon the borough by

ormer AS 07.15.330(a) necessarily imply the power to

mrovide road access to school buildings. That statute,

3/ Saxton v. Harris, 395 P.2d 71, 73 (Alaska 1964).

=/ See generally 2 McQuillan, Municipal Corporations,
Section 10.12 at 765 (3d ed. 1966).

Re
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Soe which was ope. «ive at the time the boro. constructed the et.

road, provided:
"(a) Each organized borough constitutes a

borough school district and the first and second
class borough shall establish, maintain, and
operate a system of public schools on an areawide
basis." 5/
We recognize that insofar as municipal corporations

do .possess implied powers, such powers are to be strictly
construed against the entity claiming chem. Nevertheless,
we acknowledge that boroughs possess implied powers with

regard to education to the extent that they are clearly
necessary to the borough's exercise of its express powersi/in this regard.

‘At the time that this road project was built, the

Kenai Peninsula Borough possessed the express power to
8/“establish, maintain and operate" schools within its borders.

In addition, both the state and local school districts have,
and did then have, certain express responsibilities concerning
the administration, supervision, operation and subcontracting

5/ Compare: AS 29.33.050 presently provides:
“Each borough constitutes a borough school ‘ekdistrict and establishes, maintains, and operates

a system of public schools on an areawide basis as
provided in AS 14. 14.060."

6/ See, e.g., Cochran v. City of Nome, 10 Alaska 425, 435 a
(D.C.Alaska 1944).

7/ See, e.g., East End School Dist. No. 2 v. Gaiser-Hill [Lumber Co., 45 S.W.2d 504, 506 (Ark. 1932); Cedar Rapids <a
Community School Dist. v. City of Cedar Rapids, 106 N.W.20 f655, 657 (Iowa 1960). =

See also Lindsay v. White, 206 S.W.2d 762, 767 (Ark.
1947). .

8/ See former AS 07.15.330(a) (repealed 1972).

-5- . be
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—

9/
of transportation syste for pupils. Other sta s have

recognized that school districts possess the power to construct
10/

transportation related facilities.

It is apparent that a school which is inaccessible

—~ to transportation would have little or no value. We conclude,
! : :

_ therefore, that, since the Kenai Peninsula Borough possessed

the express power to "establish, maintain and operate" the

school, it implicitly possessed the power to establish
access to the site as well.

Appellant argues that the road project was not

intended to provide access to the school. We have reviewed

the transcript from the trial court and find that appellant
never directly argued this point below. Furthermore, there_
was extensive collateral testimony which demonstrates that

the road did provide accessto the school. Appellant's
assertion in this regard is simply not supported by the

record.

Appellant also argues that the borough had no

right to build a road across her property without compensating

her for it.

9/ AS 14.09.010.
'

See Kenai Peninsula Borough v. State, P.2a 1

(Op.No. 1124, Alaska, March 12, 1975).
10/ Cf. City of Bloomfield v. Davis County Community SchoolDist., 119 N.W.2a 909, 912-13 (Iowa 1963); Austin IndependentSchool Dist. v. City of Sunset Valley, 502 S.W.2d 670, 675
(Tex. 1973). .
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"At the outs_t Girves notes that neiti..c her "Notice

of Allowance", nor her patent contained any express reservation

of rights-of-way in favor of any public body. “However, the

absence of an express reservation of easement does not

preclude the borough from showing that a right-of-way was
established prior to the issuance of these documents. ey

The borough claims a right-of-way in reliance upon

43 U.S.C. § 932 (1964). that statute provides:. -

“The right-of-way for the construction of highways
over public lands, not reserved for public uses,
is hereby granted."
Girves first contends that neither the territorial

nor state governments of Alaska had the power to accept this

grant from the United States. She supports this argument by
13/ °

" yeference to a 1962 Attorney General's opinion. There the

state's Attorney General opined that, pursuant to the Alaska
; . 14/

Organic Act, 48 U.S.C. §'°77 (1952), "{t]he power to 'dispose

ll/ State v. Crawford, 441 P.2d 586, 590 (Ariz. App.
1968).

'12/ This statute was originally enacted in 1866. See Act of
July 26, 1866, ch. 262, §8, 14 Stat. 253.

13/ 11 Op. Att'y Gen. 1 (Alaska 1962).

14/ 48 U.S.C. § 77 provides, in part:
= "The legislative power of the Territory of Alaska

shall extend to all rightful subjects of legislation
not inconsistent with the Constitution and laws of
the United States, but no law shall be passed’
interfering with the primary disposal of soil;

“y
ar
eg
ep

ul
y

ce
>
-

2/

w
e

N
ey



.of primary in :xrests in the so1i was no. aelegatea wo oe
'

Territorial Legislatuce and, in fact, such pow.. was expressly
15/

denied the Territory." In effect, the Attorney General's

1962 opinion reasoned that, since the territorial legislature .
HS

could not interfere with the federal government's primary

disposal of soil, it was powerless to accept the right-of-
way granted-in 43 U.S.C. § 932 (1964).

|

In McGrath v. Kristensen, 340 U.S. 162, 176-78

(1950), Justice Jackson, in a concurring opinion, noted~
that an Attorney General's opinion may well be erroneous.
Indeed, the Alaska Attorney General has expressly rejected
the opinion on which appellant seeks to rely. ~

we hold

that the 1962 Attorney General's opinion is in error insofar
as it concludes that the territorial government of Alaska.

had no power to accept the right-of-way granted in 43 U.S.C.
§ 932 (1964).

Alaska's courts have long recognized the operation —

of 43 U.S.C. § 932 (1964) within the state or eerritory.
—

L¢

Numerous other territories and states, operating under

Li

‘organic and enabling acts forbidding interference with the

primary disposal of soil by the United States, have effectively

15/ 11 Op. Att'y Gen. at 3 (Alaska 1962).

16/ 48 U.S.C. § 77 (1952).

17/ 7 Op. Att'y Gen. 1, 8 (Alaska 1969).
u

|

i

:

18/: See, e.g., Hamerly v. Denton, 359 P.2d 121 (Alaska
-1961); Clark v. Taylor, 9 Alaska 298 (D.C. Alaska 1938).

t oo I rr
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. 13/
claimed the righc-of-wey granted under 43 U.S.C.. © 932.

{
i

i
Kae

‘Appellant has not cited any case law which holds that the

"primary disposal of soils" provision in 48 U.S.C. § 77 (1912)

prevents, and renders nugatory, the right-of-way granted in

43 U.S.C. § 932 (1964). ‘Under the circumstances, appellant's
contention that the territory or state lacked power to claim

the federal grant must be rejected.

19/ See, e.g., Walbridge v. Board of Commissioners 86 P. 473
(Kan. 1906); Hillsboro National Bank v. Ackerman, 189 N.W.
657 (N.D. 1922); Wells v. Pennington County, 48 N.W. 305
(S.D. 1891).

The relevant territorial organic acts are as follows:

(1) Kansas, ch. 59, § 24, 10 Stat. 285 (1 54);

(2) North Dakota, ch. 86, § 6, 12 Stat. 239 (1861);

(3) South Dakota, ch. 86, § 6, 12 Stat. 239 (1861).

The relevant state enabling acts are as follows:.

(1) Kansas, ch. 20, § 3, 12 Stat. 127
(1861) ; ,

(2) North Dakota, ch. 180, § 4,. 25-Stat.
677 (1889);

(3) South Dakota, ch. 180, § 4, 25 Stat.
677 (1889).

Lt
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Girves also | gues that Alaska's territvrial

legislature did not in fact effectively “accept" the grant

at any time prior to her lawful entry on the land. Thus,

she concludes, the lower court "erred in finding there

existed a right-of-way on the section line" between appellant's
and appellee's property.

The borough argues that "35 S.L.A. 1953 (now AS

19.10.010) constitute[s] the acceptance of the offer to

dedicate made in 43 U.S.C.A. § 932 (1964). [Footnote omitted.]"
Ch. 35, SLA 1953 provided as follows:

"Section l. A tract one hundred feet wide
between each section of land owned by the Territory
of Alaska, or acquired from the Territory, and a
tract four rods wide between all other sections in
the Territory, is hereby dedicated for use as
public highways, the section line being the center
of said right-of-way. But if such highway shall
be. vacated by any competent authority the title to
the respective strips shall inure to the owner of
the tract of which it formed a.part by the original
survey." (emphasis added)

Girves contends that the territorial legislature's
_ "dedication" of a four rod tract along all section lines in

the territory "cannot be deemed an acceptance" of the federal
— grant contained in 43 U.S.C. § 932 (1964).

—

—

' 1961), we
.

f

In Hamerly v. Denton, 359 P.2a 121, 123 (Alaska
held that:

_

"{Blefore a highway may be created, there must be
either some positive act on the part of the appropriate
public authorities of the state, clearly manifesting
an intention to accept a grant, or there must be
public user for such a period of time and under
such conditions as to prove that the grant has.
been accepted." [Footnote omitted.]

~10-
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In Hamerly the party c..iming the right-of-way sought to do

by proving the existence of a public user. In the present’

‘case, the borough in effect claims that the enactment of ch.

35, SLA 1953 was a positive act on the part of an appropriate

public authority which clearly manifested an intent to

accept the grant in 43 U.S.C. § 932 (1964).
- Ch. 35, SLA 1953 did not expressly refer to 43

U.S.C. -§ 932 (1964). But we cannot assume that the legislature
was unaware of the grant or unwilling to accept it in. behalf anoe

— of the territory for highways. Tholl v. Koles, 70 PP. 881,

882 (Kan. 1902).

Similarly, ch. 35, SLA 1953 did not expressly
"accept" the federal government's dedication of rights-of-
_way. However, it is well recognized that a state or territory
need not use the word “accept" in order to consummate the

20/
grant. Tholl v. Koles, supra.

~
43 U.S.C. § 932 (1964). is,.in poo=,

. 21/effect, a standing offer from the federal government.
—All that is needed to complete the transfer is a positive

megan

act by the state or territory which clearly manifests an

intent to accept the offer. Hamerly v. Denton, 359 P.2d .

22/ apy
_ 121, 123 (Alaska 1961).

: 20/ See also Pederson v. Canton Township, 34 N.W.2d 172, 174— (S.D.1948); Costain v. Turner
County, 36 N.W.2d 382, 383 a(S.D. 1949). eee

~21/ See, e.g., Mills v. Glasscock, 110 P. 377, 378 (Okl.1910);Wallowa County v. Wade, 72 P. .793, 794 (Ore. 1903).

“"22/ Record: Wilderness Society v. Morton, 479 F.2d 842,882 (D.C. Cir. 1973), cert. denied, 411 U.S. 917. ; MS,
—_—

-11-
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We hold that ie enactment of ch. 35, Si. 1953 was

a positive act clearly manifesting the territorial legislature's
intent to accept the federal grant. Our conclusion is

~ bolstered by several observations.

First, if the legislature aia not intend to accept

the federal grant, then the "dedication"’ contained in ch.

_ 35, SLA 1953 might be in contravention of the "primary

disposal of soils" provision containedin 48 U.S.C. § 77 (1952).
— Since legislatures generally are presumed to know the. law

_
and to intend their enactments to be valid, it is fair to

assume that the legislature intended the 1953 "dedication"

~to also constitute an acceptance of the grant under 43 U.S.C.

'§ 932 (1964).
|

7
Second, a fundamental maxim in the analogous field

_of contract law holds that an acceptance may be implied from

acts of conduct. Since it is obvious that one cannot

"dedicate" property to which one has no rights, the 1953

"dedication" must have also constituted an act of.implied

acceptance.

pets,pa
hee

23

_ Finally, 43 U.S.C. § 932 (1964) does not make any

distinction as to the methods recognized by law for the

establishment of highways. Hence highways may be established
2 24/ ,

‘_by any method recognized by law in this state. Dedication is a

_23/ C£. Prokopis v. Prokopis, 519 P.2d 814, 817 n. 5.
‘Alaska 1974). See generally 1 A. Corbin, Contracts § 18,
at 39-43, § 77, at 329 (1963).

fehes
34/7 Accord: United States v. 9, 947.71 Acres of Land, etc., er

120 F. Supp. 328, 335 (D.C. Nev. 1963); Wallowa County v. Pret
Wade, 72 P. 793, 795 (Ore. 1903); Smith v. Mitchell, 58. P.
“67, 668 (Wash. 1899). .

~12-
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“well recognized method of establishing highways. Thus we

conclude that the "dedication" contained in ch. 35, SLA

— 1953 effectively established the territory's claim to the

federal right-of-way grant.

Iv.

Finally, Girves contends that Judge Hanson erred

in awarding $6,500 in attorney's fees to the Kenai Peninsula

Borough. The claim of error is predicated on the assertion
that the court based its award on the "percentage method" of

~
determining attorney's fees, despite the fact that the ©

- prevailing party (the
Porough)

did not recover a money- 26/
judgment. ee

Es
e

25/ See, e.g., Lovelace v. Hightower, 168 P.2d 864, 867
: (N.M.1946). See also 23 Am. Jur. 2a, Dedications, § 15, at

—~ 14 (2nd ed. 1965).
L
1

26/ Alaska Civil Rule 82(a) provides, in part:
|"(1) Unless the court, in its discretion,

otherwise directs, the following schedule of
attorney's fees will be adhered to in fixingsuch fees for the party recovering any money
judgment therein, as part of the costs of theaction allowed by law:

ATTORNEY'S FEES IN AVERAGE CASES
a . . .~ f Contested Without Trial Non-Contested

* First $2,000 . 25% 208 15%
Next $3,000 208 15% 12.5%7 Next $5,000 15% 12.5% 10%: Over $10,000 108 ; 7.5% 5%

Should no recovery be had, attorney's fees for
the prevailing party may be fixed by the court <s
a part of the costs of the action, in its discretion,in a reasonable amount. .

|
_713-
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f Vase ke I a

requested $15,470.25 . attorney's fees. A sup} sting
affidavit asserted that the borough's attorneys had spent

over 400 hours of legal time on this case. Mrs. Girves

opposed the request on the, grounds that the amount requested
was insufficiently documentedand unconscionable.|

Judge Hanson listened to oral argument regarding

om
ze

the merits of the requested amount of attorney's fees, and

then took the Matter under submission. Later he issued a

memorandum order awarding the borough $6,500, instead of the

$15,470.25 requested.
Our review of attorney's fee awards is limited to

Getermining whether the trial court has exceeded the bounds
27/

of the wide discretion vested in it. We will only overturn
: 28/ .

.

an award if it is manifestly unreasonable.

Ey

_26/ [contd.]
(2) In actions where the money judgment is

not an accurate criteria for determining the
fee to be allowed to the prevailing side, the
court shall award a fee commensurate with the
amount and value of legal services rendered."

27/ See, e.g., Malvo v. J. C. Penney Company, Inc., 512
P.2a 575, 586-87 (Alaska 1973).

28/ Id.
a"
f.f
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Under normal circumstances, we would aifirm the

award because it would be well within the confines of Civil

‘Rule 82. But we are impressed with certain distinct aspects

of this case which render it, in our opinion, unfair to

impose attorney's fees’ upon appellant. This case concerns

the implied powers of borough governments, as well as inter-

pretations of public laws relating to rights-of-way. Appellant
relied upon a 1962 Attorney General's opinion in support of her

EM

legal contentions although, as we have mentioned, that opinion,

‘was negated by a later one in 1969.
We think that appellant, faced with these conflicting.

opinions, properly pursued her claims. In so doing she

litigated several important public questions. She should

not be penalized for having done this. We hold that it was

error to award an attorney's fee to appellee and to thet
extent we reverse the judgment below.

AFFIRMED IN PART, REVERSED IN PART.
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* SAAY 1942 EDITION
“ ESA FRM (1 CFR) 105611.6 ;~ UNITED STATES GOVERNMENT

Memorandum secon.
7 RECEYIS |

~ APR 25 1273 In reply refer to:
10M : SD 2800 (932) }

wires cf isnd Min
morn

:

—
dehew.- Your reference:

£ BJECT: Superior
Court Opinion - Gibbs versus Campbell (100) .

~ Your April 17 memo raised some questions concerning the interpretation
of this opinion. Following are the answers to the questions you raised
based on our interpretation of the opinion:

1. Basically, lands that have been patented in Alaska since April 6, 1923,

,?$24 17 —>

DM-A pATE: April 24, 197

are subject to “section line" rights-of-way for public highways. This
dedicated area is 100 feet wide on lands owned or acquired from the
State, and four rods wide on other lands in Alaska. The act of July 26,
1866, granted rights for highways over public lands. This grant was” . :

not effective until it was accepted by a state or territory. In 1923 i
the territory accepted this grant by enacting Chapter 19, SLA 1923.

{

This acceptance called for a tract four rods wide along section lines.
The 1949 compilation of Alaska laws in effect repealed the 1923 .

acceptance. In 1951 the Alaska legislature dedicated rights-of-way .

for public highways 100 feet in width along section lines. This dedi-
cation, however, was restricted to lands owned by the territory or

- Ge

acquired from the territory. In 1953 this dedication was amended to
include rights-of-way four rods in width along all other section lines
in Alaska. In summary, the dedication for highways has progressed as :
follows. Bret oa
a. April 6, 1923, to January, 1949 ~ A tract four rods in width

along ‘section lines. — —Ii3
, Admin

b. January, 1949-1951 - No dedication. _Firz
- q

1951-1953 - A dedication of tracts 100 feet in width along enee yesection lines on lands owned or acquired from the territory. 103
d. 1953 to present - A dedication of tracts 100 feet wide between__1(5__|

>

each section owned by the territory or acquired from the
. territory, and tracts four rods in width between all other
sections in the territory.

Action
info_bo~ _
Ccmnents__.__.

This dedication applys to patented lands and for use as public highways

TTC Crninme Rawde Reoularly on the Payroll Savings Plan

iff
tp q



2.

3.

Since the dedication applys to section lines, it can only be utilized.
for highways when the particular area has been surveyed according to .
the rectangular system. The dedication is automatically in effect
when public lands go to patent, but the dedication cannot be utilized.until the rectangular survey is extended to the lands in point.
Since utilization of this type of dedication only applies in areas
of rectangular survey, it is applicable to only a small portion of
the State at this time. Unsurveyed sections within a township which .
has monuments at two-mile intervals are not subject to the exercise-
of this dedication: ’ ,

Once an area has been surveyed according to the rectangular system,
the State can exercise its dedication along the section lines if the
lands involved were subject to the dedication at the time of patent.
Lands that were described and patented by special surveys are generally
not Susceptible to this reservation because they do not become part of-
the rectangular grid when the rectangular system is extended to the
area involved.

This automatic section line grant or dedication is something we should
consider when we are making our recommendations for public access. In
some cases specific public access reservations may not be necessary if
‘the "section line" right-of-way is considered adequate.

on hud?Wo
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S ow ey Section 17 and Section 8, Township

of , As indicated in Mr. Beitinger' s letter. the Letter

eo oe “Eugene F. Wiles we

8, 1972

fr. John Milakar
1525 hast 5th Avenue

Anchorage , Alaska

Re: Right of
.

Way on Section Line Between

12 North, Range 3 West, Seward Meridian

Dear John:
In accordance with my letter of April 21, 1°72, I

contacted ‘Mr. Don Beltinger of the State Hirhway Department .
Enclosed. herewith is Mr. Reitinger's letter to you dated
May 5, 1972 in which Mr. Beitinger advises that the Alaska
Department of Highways has no objection to the construction
of a roadway along the section line between Section 8 and 17.

In my conversations with Mr. Beitinrer, he also
advised me that if you were poing to build this road it would

as be incumbent upon you to establish the section line and build
the. road along the section line.«

offa

“of Nonobjection only pertains to building, a road along the
. section line to the now existinr frontame road now existine
along the east side of the New Seward Highway. This Letter.
of Nonobjection dees not cover access to the New Seward
Highway.

Prior to bullding any rnad along the section line,it would be my sugrestion that you contact this office for
further discussions relating thereto.

Yours very truly,
DELAY, “ILS, MOOPE,
HAYES & PEITMAN, INC.

EFW/cs
Enel.
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DEVARTNENT OF HIGHWAYS
CENTRAL DISTRICT $700 TUDOR ROAD — P. 0. BOX 8869

ANCHORAGE 99508

oT]
May 5, 1972

Letter of Nonobjection

52A-2901

Mr.- John Milakar
1525 East 5th Avenue
Anchorage, Alaska

Dear Sir:-

This is to advise that the Alaska Department of Highways

has no objectionto the construction ofa roadway along
the section line between Section 8 and Section 17, Township

12 North, Range 3 West, Seward Meridian. It is understood

that this road is to be built to join the frontage road

now existing along the east side of the new Seward Highway.

;

|

.
Sincerely,
JACK M. SPAKE
Central District Engineer

ALA
Donald E. Beitinger
Central District Right of

Way Agent

M
y,

pel



DELANEY, WILES, MOORE. HAYES & REITMAN. INC.

JAMES J. DELANEY. Jn. ATTORNEYS AT LAW
EUGENE fF SEO K STREET TELEPHONE 279-3581
DANIEL MOORE, Jn ANGHORAGE. ALASKA 99501 AREA CODE 907
GEORGE N. HAYES
STANLEY H. REITMAN . A ri 1 2 1 1 2
JOHN K, BRUBAKER p

"
3 97

_
RAYMOND E. PLUMMER. JA.
“RIGHARD J, WILLOUGHBY
DANIEL A. GERETY
LYNN PF. BARTLETT

ev
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. encecome

Mr. John Mlakar
1525 E. 5th
Anchorage, Alaska

Re: Right of Way on Section Line Between>
Section 17 and Section 8, Townshin
12 North, Range 3 West, Seward Meridian

Dear Mr. Mlaker:

.You have requested our opinion as to whether or not
there is a dedicated right of way for the use of nublic as a
highway on the section line between Sections 17 and 8.

A review of the Bureau of Land Manarement Land Office
records reveals that the lands embraced in Sections 17 and 8
were included in the Chugach National Forest by vroclamation
dated February 23, 1909. The records further reveal that the
lands were surveyed and the plat.of survey was filed with the .

BLM on February 26, 1918. On May 29, 1925,.the lands included
within Section 17 and 8 were eliminated from the national forest,
and on that date became subject to entry under the Public Land
laws. The BLM records further reveal that there were no entries

under
the Public Land laws relating, to Sections 8 and 17 until

1945.

Based on the foregoing information and unon the law.
set forth in the Attorney General's oninion of December 18, 1969,
there is a dedicated right of way for public use as a highway
on the section line between Sections 17 and 8, Townshin 12
North, Range.3 West, Seward Meridian. This ‘right of way is
4 rods

wide
~2 rods on each side of the séction line.

I have contacted Mr. Dick Kerns, Assistant Attorney
General for the State of Alaska for the Denartment of Hiphways
and Mr. Kerns has advised me that the State Department of High-
wayS will issue a letter of non-objection to a nrivate party
to construct a road over this dedicated right of wav. Mr.
Kerns also advised me, however, that if anv objections were
made by abutting land owners, the private nartyv receiving the



w
as

letter of non-objection from the State would have the respon-
sibility of settling or litigating the issue. Mr. Kerns further
advised me that a letter of non-objection could be obtained from
Mr. Don Bietinger, head of the State Right-of-Way Section located
on Tudor Road.

We are enclosing herewith a cony of the Attorney
General's opinion for your consideration. If you have any
further questions, please advise.

Yours very truly,
DELANEY, WILES, MOORE,

HAYES
& REITMAN, INC.

bao

Gugene/ #7il t (Ces’
EFW/cs . {IEncl.

.
af

PS: In accordance with our telephone conversation of this date,I will contact Mr. Bietinger of the State Right-of-Way Section
concerning the obtaining of a letter of non-objection for the
construction and use of the right of way along the section linebetween Sections 17 and 8.
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_ ASIT.40.010
MEMORARDY i . _ "

DebicaAdien OF LAND FoR -

. . * Puarie HieHwaAys
TO: " Robert L. Beardsley

Commissioner of Highsays
z State of Alaska ’ :

Juneau. Mf ;
.

FROM: Richard P. Kern
- "> Assistant Attoracy General

aysChief, Hishways
. Anchorage

GOTERSE

43

jattn's Noww~ CO a. few

Cp
Sectio:

RE: Jurisdiction of Section Line Rights of Way for Highways

. It has come to my attention tart certain questions
have arisen in connection with administering the use of section
line risnts of way by the sublife where those rights of way have
mot actually been utiliced by the Derartzrent of Highways for the
State higneay system. As you know, 1669 Oninlons. of the Attorney
General No. 7 concluded thet "each syrveved section in the State
is subject to a seetion line right of way Cor econsatructicn of
highways" subject to certain exceptions definad in the Crinton,. +

A cepy of this Crinion is avtached. _ _ --

Since the pudlicaticn of this Ovinion, var.ous menbers
of the public, property and govern.ontal anenctes have
atternpted to utlilice or exest Jurisdiction over these rights of.
way resvltins in a certain amcunt of sonTlies of opinion. This
results in inquiries teint directed ef*henw to the Ispastreact of

~ . AT eelea a 7 °°
nm~~« ee oHighveys, the rivasion oF wancs oF the Orfice of the f#ttrorne,

General which {fn tura cses cr cout? result in further tnuecnuslstent
approaches t2 tha of there rightsef wey.

With thts in miad, a meeting was hels attensedby rope
resentatives of Division of Lands, tne of Htehua:
end Rae ar - = wey ao toe Motecow - ae meow 3y75

AG tae eTpPePemlne Of Liv. AS @ reculs of this mrerinz, u2s
Susresesa @ 22225 98 Ciracted to 3040 ¥L2a as’ indicated

,~w in- Tevet Ae met er 8 7g ,
SLESEST- S yre y Bre Sa St. on 9. PReSs higrwsys racnlts of away te
assertce CS SRertaint of Aleiveys. Ints conelusisa ts in
keeping with 2 for ITE Opinion issued by the Denartrent
Of Law cated Novertor 4, 1952 prepared oy David 8. Ruseis, ther
assistant

RETOOL ATS meniriui. A sercy of tiis meroranavnm £3
atetartea2 e te «
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To: Commissioner Robert L. Beardsley i:
June 19, 1970 .

- Page 2 -
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ment has
no cbJestion/to a

lesser ofBOA-ebject:fon be issued, The .
sizéd so as to'suggestproposed use, Lateale eeeruse of the term “non-obdjJection" 4s empna

that the State 4s not grenting some sort of a pernit but more
will not resist a particular use if.. to indicate that the State

mo 4t is otherwise in keeping with the interests of the State.
_

4 - It has also been brousht to my attention that certain
|

of the boroughs have taken it upon themselves to va¢ate portions
of these sectien rights of way. Jt is-ycpinion that thebaroushks
have no such autherity Jurisdtetiobn over theserlghos0:Of w:way is

V4.2 + wit the State of= iesia, Department of Highways and the Depart-
- pent of Hichweys is the only competent authority by which the sane

* can be vacated. Possidly the boroughs are assuming this authority
under A.S. 40.15.1450. if this te the case, I believe the boroughs

- are misinterpreting the-meaning of that statute It is my opinion' that the borousns have authority to vacate only “those streets
which have been creat ec by a

“Supdiv.‘Sion plat.
oNBe --Although at is our “coneleSion that the Hisshway ‘Depart-.“ ment has jurisdict!on over these section line of way, it. ee WO me

= is sugecsted that because of the obvious interest that the Div-
wo o7 %. siston-el-Lands nas in these section line rights of way that it be

\? emphasized to the Districts that the Division of Lands be advised—
x

as to any actions taken in cennsetiontherewith— - .
a ’ .

— eas a

If you have any questions regarding the sugsesticnsin this menor AROSE please co mot nesitate te contact this ¢
ce. .

sn eo

*
+

e
~~ Ms eneDonel? E. Bettinzgsr - Dept. Hwss
FaeJohn *. Nornan.- Gest. Law
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DELANEY, WILES, MOORE & HAYES
— ATTORNEYS AT LAW .

: “ .

JAMES J. DELANEY, Jn. STREET , TELEPHONE 279-3581
ENE F. WILES ANCHORAGE, ALASKA $950! AREA CODE 907EUG

. DANIEL A, MOORE, Ja. .

~— GEORGE N. HAYES . Feb ruary 20 ’ 1969JOHN K. BRUBAKER

Mr. Karl L. Walter, Jr. .
City Attorney
City of Anchorage
P., O. Box 400
Anchorage, Alaska

Re: Right-of-Way along Section Lines

Dear Karl:
This is in response to your request for my opinion concerning

the above subject.
As indicated in my memorandum to the Director, Alaska Road

- Commission dated September 12, 1956, it is my opinion that Ch. 19
_- SLA 1923 and Ch. 35 SLA 1953 were effective acceptances of a

Gedication made by the United States pursuant to the authority
of the Act of July 26, 1866 (14 Stat. 2543; R.S. 24773 43 USC 932).

—. My opinion on this matter has not changed notwithstanding Opinion
No, 11 of the Attorney General of the State of Alaska dated July
26, 1962. 1/

Although it is my opinion that the foregoing laws were
4 effective acceptances of dedications made by the Federal Govern-

ment there are a number of legal principles.that must be taken
into consideration to determine whether or not a section line in
Alaska has been effectively dedicated for highway purposes and
answer the questions set forth in your letter of January 14, 1969.
These principles are:

1. The dedication by the United States ‘pursuant to the
Act of July 26, 1866, suora, does not take effect until
the date of the acceptance of the dedication by State
authority |

or by public
use. 2/

i

1/ Attached hereto is previous correspondence with the Territoriala Attorney General relating to this same subject. The correspondence
includes: Letter from the Attorney General to Mr. Roger R. Robinson

. - dated August 20, 1956; memorandum from Office of the Solicitor to.
> Operations Supervisor BLM, dated August 31, 1956; and letter from

the Attorney General to ir. Roger
Re

Robinson dated September 25, 1956.

2/ Koloen v. Pilot Mound TP et al, 157 NW 672; Koy et al v. Itten,-
169 fF —‘COSCSCsSOS 168 P.2d 864; Hamerly v. Denton,
359 P.,2d 121; Kirk v. Schultz, 119 P.2d 266.

P. 148: Lovelace v. Hiehtower.
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Re: Right-of-Way along Section Lines Page Two

2. The offer of the United States to dedicate public lands
for highway purposes pursuant to the Act of July 26, 1866
terminates if not accepted prior to the, issuance of patent
by the United States. 3/

-

3. The dedication by the United States pursuant to the
Act of July 26, 1866, relates only to public land of the_ United States, and does not apply to public land reserved
for public ues or public lands validly entered under the
public land laws. Accordingly, if public lands of the

~ United States hav been-withdrawn or reserved by the United
“ States for public uses, or entered under the public land

-laws by private individuals prior to the acceptance of the
“~

’" dedication, such lands are not subject to the dedication
provided by the Act of July 26, 1856, so long as such lands
remain withdrawn or reserved or are subject to a valid pri-- vate right‘initiated prior to acceptance of the dedication, 4/
“4, There can be no acceptance of the dedication provided
by the Act of July 26, 1966, by virtue of Ch. 19 SLA 1923© -

or Ch. 35 SLA 1953 until the public lands have been surveyed
and the section lines established. 5/

7 5. The dedication by the United States pursuant to the Act
of July- 26, 1866,once accepted by the State or by public a

o use
remains in effect unless vacated pursuant to applicable. <

-“ote
law. 6/

3/ Ball_v. Stevhens, 158 P.2d 207.
— 4/ Korf v. Itten, 169 P. 148; ’

136 P. 434; Leach v. Manhart, .

Richter, 148 P, 478,
. 57 Cox v. Hart, 43 S.Ct. 154, 260 U.S. 427, 67 L.Ed. 3323; Vau
?v. McClymond, 155 P.2d 6123; Carroll v. U.S., 154 F. 425; Smith 7fiWhitney, 74 P, 2d 450; Bullock v..Rouse, 22 P. 919; Verdi Develop-
ment Co. v. Dono=Han Min. Co., 296 P.2d 429; Phelps v. Pacific Gas
and Electric Co., 190 P.2d 209; 43 USC Sec. 751 and 752. These
cases hold in effect that a survey of public land does not ascertain... .
boundaries but creates them and that therefore section lines have.

“no existence prior to survey and are incapable of description or. -. +: -

conveyance prior to survey.

NW Canton
TP, 34 NW 2d 172; Faxon v. Laliie Two., 163 NW 531, writ of Error
Dismissed (39 S.Ct. 491, 250 U.S. 634; 63 L.Ed. 1182

~~

Storrerman et ux v. Ukanogan vounty
77 P.2d 652: Atchison etc. R. Co. Vv

mM ve
wer

we we bt ete Aer Ne Wwe

459:.Costain v. Turner County. 36 NW 2d 382: Pederson v.



Re: Right-of-Way along Section Lines Page Three

In order to apply these legal, principles to the situation
in Alaska, it will be helpful to review the Alaska law relating
to rights-of-way on section lines. The pertinent legislation is
as follows;

2. Ch. 19 SLA 1923
' Section. A tract of four rods wide between each

section of land in the Territory of Alaska is
hereby dedicated for use as public highways, the
section line being the center of the highway.
.But if such highway be..vacated by any competent
authority the title to the respective strips
shall inure to the owner of the tract of which oo!is formed a part by the original survey. (y eed)Approved April 6, 1923. (codified as Sec.

1721 CLA 1933)

2. Ch. 1. Extraordinary Session Laws of Alaska 1949,
This Actprovides in pertinent part as follows!

* * * "ALL Acts or parts of Acts heretofore
enacted by the Alaska Legislature which have
not been incorporated in said compilation{i.e. ACLA 1949] because of previously enacted
general repeal clauses or by virtue of repeals
by implication or otherwise are hereby repealed.x # €
Sec, 3: An emergency is hereby declared to
exist and this Act shall take effect immediately
upon its passage and approval. 7/
Approved January 18, 1949

3. Ch. 123 SLA 1951
Section 1. A tract one hundred feet wide be-
tween each section of land owned by the Territory wlof Alaska or acquired from the Territory, is here= 6

# by dedicated for use as public highways, the sec-
tion line being the center of said highway. But
if such highway shall be vacated by any competent .

authority the title to the resepctive strips shall
,

-
dnure to the owner of the tract of which it formed

_ a part by the original survey.
: Approved March 26, 1951 —

7/ Ch. 19 SLA 1923 as codified in Sec. 1721 CLA 1933 was not
incorporated in ACLA 1949 and was therefore repealed effective
January 18, 1949,

~
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4, Ch. 35 SLA 1953
Section 1. A-tract one huridred feet wide be-
tween each section of land owned by the Terri-
_tory of Alaska, or acquired from the Territory
and a tract four rods wide between all other
sections in the Territory, is hereby dedicated
for use as public highways, the section line
being the center of said right-of-way, But

such highway shall be vacated by any compe~
tent authority the title to the respective
strips shall inure to the owner of the tract
of which it formed a part by

the originalsurvey. 8/
Approved

_
March 21, 1953.

5. A.S. 19.10.9010 .

Sec..19.10.010. Dedication of land for public
highways. A tract 100 feet wide between each
section of land owned by the state, or acquired
from the state, and a tract four rods wide be-
tween all other sections in the state, is dedi-
cated for use as public highways. The section
line is the center of the dedicated right~-of-
way. If the highway is vacated, title to the
strip inures to the owner of the tract of which
it formed a party by the original survey.

As can be seen, the foregoing legislation relates to rights-
of-way on section lines of lands owned by the Territory and State

' of Alaska as well as public lands owned by the United States.
Consideration will first be given to section line rights-of-way’ over public lands of the United States.

PUBLIC LANDS OF THE UNITED STATES

As held in Costain v. Turner County, 36 NW 2d 382, Ch. 19
- SLA 1923 would constitute the first statutory acceptance by the
fierritory of Alaska of the dedication by the Unites States pur-suant to the Act of July 26, 1866 for section. lines on the publiclands of the United States.

. LO determine ‘if a four-rod right-of-way has been estab-
lished as to a specific section line on the public lands of

8/ This statute ‘in effect re-enacted Ch. 19 SLA 1923 as such
chapter applied to public lands. of the United States,
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Re: Right-of-Way along Section Lines . Page Five

‘the United States by virtue of the acceptance of the dedication

aef

contained in Ch. 19 SLA 1923 or Ch. 35 SLA 1953, one must apply
the principles:of law set forth above to the facts in each par-
ticular instance. As these principlesand facts are not readily
susceptible to a ovroad general discussion, I will set forth
certain questions and specific situations which can exist and.
my conclusions as to these situations based on the foregoing
principles of law.

1. What is the effect of a section line being surveyed
and in existence prior toApril 6, 1923, the effective
date of Ch. 19 SLA 19237

(a) If the section line was surveyed prior to
April 6, 1923, and the land abutting the section
line was not patented or withdrawn or reserved
for public uses, or entered by private parties
under the public land laws on April 6, 1923, a

. 4-rod right-of-way, 2 rods on each side of the
section line was created. This right-of-way
would still be in existence today unless speci-fically vacated by competent authority.
(bo) If the section line was surveyed prior to
April 6, 1923, and the land abutting the section
line was withdrawn or reserved for public uses
or entered by a private party or patented to a
private party on such date, no right-of-way was
created. If a private entry existing on April
6, 1923 went to patent, the entryman patenteé

~

would take the land patented free of any section
line right-of-way. Also, all public land patented

- prior to April 6, 1923 would not be subject to a
.section line right-o f-way.
(ec). If the section line was not surveyed as of
April 6, 1923, no right~of-way was created as
of that ‘date,

2. If the section line was not established on April 6,
1923, what is the effect of a survey subsequent to April
6, 1923, the effective date of Ch. 19 SLA 1923 and prior

_to January 18, 1949, the date of the repeal of Ch. 19
SLA 1923?

. (a) If the section line was surveyed between
April 6, 1923 and January 18, 1949, and the land-
abutting the section line was notwithdrawn or



reserved for public uses or entered by a private
party at the time of the survey, a 4-rod right-
of-way, 2 rods on each side of the section line,~ : was created. This right-of-way would still be
in existence today unless specifically vacatedby competent authority.

~
(b) If the section line was surveyed between
-Arpil 6, 1923 and January 18, 1949, and the.
land abutting the section line was withdrawn
or reserved for public uses or entered by a
private party at the time of the survey, no

ae right-of-way would be created at the time of ’

the survey. In such circumstances, if a pri-
vate entry existing on the date of survey goes
to patent, the entryman patentee would take the

oT land patented free of any.section line right-
'

°of-way e _ . :

7 3. If the lands abutting a surveyed section line existing’
on April 6, 1923 were withdrawn or reserved for public uses
or were entered by a private party on April 6, 1923, what
would be the effect of a revokation of the withdrawal or
reservation or relinquishment of the. private entry mdde.
on or after April 6, 1923 and prior to January 18, 1949?

3 Re omer:(a) Such land would become unappropriated public.
lands and a 4-rod right-of-way, 2 rods on each

— - . side of the section line, would be created. This
right-of-way would still be in effect today unless
specifically vacated by competent authority.

kh, If the lands abutting a section line were withdrawn
or reserved for public uses, or were entered by a private

_ party at the time the lands were surveyed when such survey
/

took place subsequent to April 6, 1923, what would be the
effect of a revokation of the withdrawal or reservation
or relinquishment of the private entry made on and after

7 such survey and prior to January 18, 1949?
: .

_ (a) Such lands would become unappropriated public~ ands and a 4-rod right-of-way, 2 rods on each
‘l-gide of the section line would be created. This

right~of-way would still be in effect today unless7 specifically vacated by campetent authority.

NLENt-Ol-way along Section LinesRe: Page Six
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= 5. What was the effect of the repeal of Ch. 19 SLA 1923
on Jnauary 18, 1949?

~ (a) This repeal did not affect the rights-~of~
way that were previously established on section
lines.as set forth above. Such rights-of-way

_

~ are still in existence unless specifically
vacated by competent authority,

:

_~ (b). The repeal of Ch. 19 SLA 1923 on January 18,
-1949, however, did create a situation wherein
section lines that were surveyed on the public
lands in Alaska between January 18, 1949 and
March 21, 1953, the date of Ch. 35 SLA 1953,
may not be subject to the 4-rod right~of-way
because of the repeal. An illustration of such
a situation is where the right-of-way did not
take effect prior to January 18, 1949 because
the section lines were not surveyed prior to
that time. Thereafter, subsequent to January
18, 1949, and prior to March 21, 1953, the lands
were surveyed and. entered by a private party and
patented to such party. Such party would take
patent free of any right-of-way on the sectionline.

A further example is where the lands were
veyed prior to January 18, 1949 but no right~
of-way was created because at the time the land
was surveyed, it was reserved for public uses.
After January 18, 1949, the reservation was
revoked and a private entry was made prior to

- March 25, 1953. This entryman, if he obtained.
' patent to the land, would obtain such patent

free of any section line right-of-way,
6. What is the effect of Ch. 35 SLA 1953 as now amended“and codifled in A.S. 19.10.0100?

(a) It was in effect @ re-enactment of Ch. 19
SLA 1923 as such chapter applied to

public
lands

of the United States.

- {o) It has no effect on the section line rights-
of-way previously created over public lands of
the United States by Ch. 19 SLA 1923. Such
rights-of-way are still effective unless vacated
by competent authority.

—
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(ec) If the section line was surveyed on publiclands of the United States between January 18,
1949, the date of the repeal of Ch. 19 SLA 1923,
and March 21, 1953, the effective date of Ch. 35
SLA 1953, and the land abutting the section line
was not patented, or withdrawn or reserved for
public uses or entered by a private party on

—

March 21, 1953, a 4-rod right-of-way, 2 rods
on each side of the section line was established.This right-of-way would still be in existence
today unless specifically vacated by competentauthority.
(ad) If the section line was surveyed on’publiclands of the United States between January 18,
1949 and March 21, 1953, and the land abuttingthe seetion line was withdrawn or reserved for —

public uses, or entered by a private party or
patented to a private party on March 21, 1953, ,
no right-of-way was created. In such circum |

stances, if a private entry existing on March
21, 1953 went to patent, the entryman patenteewould take the land patented free of any sectionline right-of-way. Also, all public land sur-
veyed between January 18, 1949 and March 21,
1953, which was patented prior to March 21, 1953,would not be subject to a section line right-of-
way. .

(e) If the section line was surveyed between
January 18, 1949 and March 21, 1953, and theland abutting the section line was withdrawn
or reserved for public uses, or entered by a
private party on March 21, 1953 and subsequent:to March 21, 1953, the withdrawal or reservation
was revoked or the private entry relinquished,such land would then become unappropriatedpublic land and a 4-rod right-of-way alongthe section line would be created. This right-of-way would still be in effect today unless
specifically vacated by competent authority.
(f) If a section line on public lands of the _United States was surveyed after March 21, 1953,and the land abutting such section line was not
withdrawn or reserved for public uses, or entered
by a private party at the time of the survey, a
4mrod right~of-way, 2 rods on each side of thesection line was created. This right-of-waywould still be in existence today unless vacated
by competent authority. ,

KLipntewOlewWay @lone section LinesRe:
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(g) If the section line was surveyed after
March 21, 1953, and the land abutting such
section line was withdrawn or reserved for
public uses or entered by a private party on
the date of the survey, no right-of-way along
the section line would be created. If the
private entry existing on the date of the
survey went to patent, the entryman patentee

- would take the land patented free of any sec-
tion line right-of-way.
(nh) If the section line was surveyed after ~

March 21, 1953 and the land abutting the
section line was withdrawn or reserved for
public uses or entered by a private party on
the date of the survey, and subsequentto the
survey the withdrawal or reservation was re~
voked or the private entry relinquished, such
land would then become unappropriated public
land and a 4-rod right-of-way along the section
line would be created. This right-of-way would -

remain in effect unless and until vacated by
competent authority.

TERRITORYOR STATE OF ALASKA LAND

The problems relating to section line rights-of-way on lan
previously owned by the Territory or now owned by the State of
Alaska are not as involved as those relating to such rights-of-
way on public lands of the United States. The reasons for this
are two-fold,

First: Almost all of the lands owned by thgranted to it by the Federal Government by Aet of Coneresen” Anexample of such Act is the Act of March 4, 1915 (38 Stat. 121448 USC 353) granting lands for school purposes to the Territory
.

of Alaska. This grant of public lands by the United States to.the Territory did not become effective to pass title to the
¢ Territory until the lands were Surveyed and the section lines

ascertained. 43 USC 751; U.S. v. State of Wyo., 67 S.Ct. 13190, 91 L.Ed. 1590.- Accordingly,if the lands were
Su To Sta sgquent to April 6, 1923, the effective date of
ve 1923, the State would acquire title with a sectionne easement. If the lands were Surveyed prior to April 61923 and retained by the State subsequentto Avril 6 1923

,
the lands would also be Subject to such a right~of-way.

,

Kignte-ot-Way alone section Lines
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. However; there are two situations where such lands acquired by
the Territory from the Federal Government would not be subject
to such a right of way. These are? °

1. Where the land was surveyed and title passed
to the Territory prior to April 6, 1923 and the
Territory conveyed such land prior to April 6,
1923. (It is very unlikely that you will find
such a situation.)
2. Where the land was-surveyedand title passed

_to the Territory subsequent to January 18, 1949,
the date of the repeal of Ch. 19 SLA 1923, and .

prior to March 26, 1951, the effective date of
Ch. 123 SLA 1951 9/ and such land was conveyed
by the Territory prior to March 26, 1951. (It
4s also very unlikely that this situation will
arise, ) - .

Second: By virtue of Ch. 123 SLA 1951 as now codified in
A.S. 19.10.010, all lands acquired from the Territory or the
State of Alaska on or after March 26, 1951, the effective date
of .such Act, are subject to a 100-foot section line easement,
50 feet on each side of the section line. Accordingly, there
appears to be no section line right-of-way problems’ as to Terri-
tory or State lands transferred into private ownership on or
after March 26, 1951.

When the foregoing conclusions are applied to the specific
question asked in your letter of January 14, 1968, it can be
‘ascertained that if a homesteader entered public lands of the
United States subsequent to January 18, 1949, the date of the
repeal of Ch. 19 SLA 1923, and prior to March 21, 1953, the
date Ch. 19 SLA 1923 was re-enacted as to public lands of the
United States, whether or not. he would take the land subject to
a section line right-of-way would depend upon the date of the
survey of the section line in question. If the section line

»€ was surveyed prior to January 18, 1949, and the land abuttingthe section land was unappropriated public land at the time of
the survey or any time prior to the homestead-entry, the entry-
man would take the land subject to the section line easement,
“However; if the land was surveyed subsequent to January 18, 1949and prior to March 21, 1953, the homestead entry initiated be-
tween such dates if it goes to patent would be patented free

Q9/ Ch. 123 SLA 1951 re-established section line rights-of-wa
on all lands owned by the Territory.

en .
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of any section line right-of-way. The same principles would apply
= == to one who made entry on January 17, 1949. If the lands were sur-

e

+

veyed any time prior to his entry and the land abutting the section
line was unappropriated public land at the time of the survey or
any time prior to entry, the entryman would take the land subject
to a section line right-of-way. However, if the land was surveyed
subsequent to his entry and his entry goes to patent, he would
take the land free of the section line right-of-way. Accordingly,
the date of survey in most of the cases is the determining factor
as to whether or not a section line right-of-way is established.

I feel that the foregoing discussion encompasses most of
the situations you will encounter, however, if you have further
questions, please let me know,

Yours very truly,
DELANEY, WILES, MOORE & HAYES

: Ge wali le
.&

Biaene/
Wilés

EFW/cs
Enclosures
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Mr. F. J. Keenan, Director
Division of Lands
Department of Natural Resources
Anchorare, Alaska 99501

RE:. Section Line Dedications for.
Construction of Hiphwavs

Dear Mr. Keenan:

Reference is made to your request for an oninion
concerning the existence of a right-of-way for construction
of highways along section lines in the state.

It is our opinion, subject to the excentions
herein noted, that such a right-of-way does exist along every
section line in the State of Alaska. In reaching this con-
clusion we rely upon the following points:

(1) Congress by Act of July 26, 1866, granted the
right-of-way for construction of highways over unreserved
public lands.1/ The operation of this Act within the State
is well recognized,2/ and it provides as follows

1/ Act of July 26, 1666, 14 Stat. 253, 43 U.S.C.A. 932 (1964)
RS Sec, 2477.

2/ Hamerly v. Denton, 359 P.2d 121 (Alaska 1961). See also:
Mercer v. Yutan Construction Company, 420 P.2d 323
(Alaska 1966); Berger v. Ohlson, 9 Alaska 389 (1939);
Clark v. Taylor, 9 Alaska 298 (1938); United States v..
Rogge, 10 Alaska 130 (1541); State v. Fowler, 2 Alaska
LJi No. 4, p. 7, Superior Court, *Fourth Judicial District
(Alaska 1962); Pinkerton v. Yates, Civil Action No. 62-

- 237, Superior Court, Fourth Judicial District (Alaska 1943).

i
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of
is

The right-of-way for the construction
-of hiphways over public lands not reserved
for public uses. is hereby rpranted.

(2) This grant of 1866 constitutes a standing offer
a free right-of-way over the public domain.3/ The prant
not effective, however, until the offer is accepted.Ks

(3) In Hamerlyv. Denton, supra note 2, the Supreme
Court of Alaska stated the general rule renarding acceptanceof this federal srant saying at page 123:

... before a highway may be created, there
must be either some nositive act on the “part
of the appropriate public authorities of“the
state, clearly manifesting an intentionto
accept a grant, or there must he public user
for such a period of time and under such condi-
tions as to prove that the fsrant has been
accepted. (Emphasis added.) 5/
(4) In 1923 the territorial lerislature enacted

Chapter 19 SLA, which provided as follows:

Section 1. A tract of 4 rods wide between ry
each section of land in the Territory of Alaska
is hereby dedicated for use as public highways,
the section line being the center of said
way. .But if such. highway be vacated by any
competent authority, the title to the respective
strips shall inure to the owner of the tract of
which it formed a part by the orirminal survey.
(Approved Apr. 6, 1923)

Streeter v. Stalnaker, 61 Neb..205, 85 NW 47 (1901)
and Town of Rolling v. Emrich, 122Wis. 134, 99 NW hey
(19 Dodication, § 15.

3/

Hamerlv v. Denton, supra note 2; J.ovelace v. Hightower
_ 50 N.M. 50, 168 P.2d Bol, (1946); Koloen v. Pilot Mound
TP, 33 N.D. 529, 157 NW 672, (1916); Kirk v. Schultz,63 Ida. 278, 119 P.2a 266, (1941), >

See also Koloen v. Pilot Mound TP, supra note 4; and
Kirk v. Schultz, suvra note 4.

4): See also 23 Am.Jur.ed

5/
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This Act was included in the 1933 compilation of
laws as Sec. 1721 CLA 1933; nowever, it was not included ‘in
ACLA 1949, and therefore was repealed on January 18, 1949.6/

In 1951 the territorial legislature enacted Chapter
123

SLA 1951, which provided as follows:
Section 1. A tract 100 feet wide between

each section of land owned by the Territory
of Alaska or acquired from the Territory, is
hereby dedicated for use as public hiphways,
a section line being the center of said
highway. But if such highway shall be vacated
by any competent authority the title to the
respective strips shall inure to the owner
of the tract. of which it formed a part by 7
the original survey. (Approved March 26, 1951) 7/
In 1953 the territorial legislature enacted Chapter 35

SLA 1953, which provides as follows: ‘

Section 1. Ch. 123 Session Laws of Alaska
1951 is hereby amended to-read as follows:

Section 1. A tract 100 feet wide between
each section of land owned by the Territory
of Alaska, or acauired from the Territory,
and a tract 4 rods wide between all other
sections in the Territory, is hereby dedi-
cated for use as public highways, the section
line being the center of said right-of-way.
But if such highway shall be vacated by any
competent authority the title to the resnective

6/ Ch. 1 SLA 1949 provides in part that "All acts or parts
of acts heretofore enacted by the Alaska Legislature
which have not been incorporated in said compilation
because of previously enacted general repeal clauses
or by virtue of repeals by implication or otherwise
are hereby repealed. "

7/ This was a reenactment of the 1923 statute; however, in-
. its amended form it applied only to lands "owned by" or

"acquired from" the territory, and the width of the
right-of-—way was increased to 100 feet.
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strips shall inure to the owner of the
tract of which it formed a part by the
original survey. (Approved March 21, 1953) 8/
(5) The forerpoing legislative acts clearly

establish a section line right-of-way on all land owned by
or acauired from the State or Territory while the legislation
was in force. In our opinion, the 1923 and 1953 acts also express
the legislature's intent to accent the standing federal rirht- -
of-way offer contained in the Act of July 26, 1866.

There is no requirement that the act of acceptance
contain a specific reference to the federal offer. In Tholl v.
Koles, 65 Kan. 802, 70 P. 881 (1920), the Supreme Court of
Kansas discussed lerislative acceptance by reference to section
lines saying at page 882:

The congressional act of 1866, as will
be observed, is, in language, a present and
absolute grant, and the Kansas enactment of
1867 is a positive and unqualified declara-
tion establishing, highways on all section
lines in Washington county. The pfeneral
government, in effect, made a standing pro-
posal, a present grant, of any portion of
its public land not reserved for public
purposes forhighways, and the state accented
the proposal and grant by establishing
highways and fixing their location over
public lands in Washington county. The
act of the legislature did not specifi-
cally refer to the conrressional grants,
nor declare in terms that it constituted
an acceptance, but we cannot assume that
the legislature was ignorant of the grant,
or unwilling to accept it in behalf of thestate for highways. The law of congress

= With this amendment the statute once arain anplied to both-8/
and federal lands, and except for the increased

width of the right-of-way on territorial lands, the statute's
application was identical to the original 1923 statute.
See A.S. 19.10.010 for present codification. ‘

we Oantiniiad
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giving a right-of-way for hiphway purposes
ever the public lands in Washington county
was in force when the legislature acted,
and it was competent for it to take advan-
tage of that law, and the general terms
employed by it are sufficiently broad and
inclusive to constitute an acceptance.
(Emphasis added. )
Other jurisdictions have enacted similar legislation,

and there is abundant authority to support acceptance by
legislative reference to section lines.9/

The Alaska statutes employ the phrase "is hereby
dedicated", and we recognize that this phrase is not normally
used as a term of acceptance. Nevertheless, the language is
not inappropriate where a legislative body is seeking to accept
the federal offer, while at the same time

making
a dedication of

land it already
owns .10/

Furthermore, in attempting to construe these statutes,
it is presumed that the legislature acted with full knowledge.
of existing statutes relating to the same

subject, il/ and,
that

it:

9/ costain v. Turner, 36 NW 2d 382 (S.D. 1949); Pederson v.
Canton TP, 34 NW 2d 172 (S.D. 1948); Wells v. Pennington County,
2S.D. 1, "48 NW 305, (1891); ‘Walbridge v. Board of Com'rs of
Russell County, 74 Kans. 341, B86 P. 473, (1906); Korf v. Itten,

Colo. 3, 169 P. 148, (1917). °

10/ See 23 Am.Jr. 2 Dedication § 41, where it is stated:

Technically, offer and acceptance are
independent acts. Sometimes, however, the
offer and the acceptance are so intimately
involved in the same acts or circumstances
that the necessity and the fact of the
acceptance are somewhat obscured, as where
the dedication is made by some povernmental
agency, the property already being public
in ownership, or where the dedication is
by statutory proceedings, ...

\"

WrattaA w Rarcoe 2
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had, and acted with respect to,
full knowledge and information as to the
subject matter of the statute and the
existing conditions and relevant facts
relating thereto, as to prior and existing
law and legislation on the subject of the
statute and the existing condition thereof,
as to the judicial decisions with respect~“to such prior and existing law and legis-
lation, and as to the construction placed
on the previous law by executive officers
acting under it; and a legislative judgment
is presumed to be supported by facts known
to the legislature, unless facts judicially
known or proved preclude that possibility.(82 c.3.S. 544 § 316)

The statutes of 1923 and 1953 purport to act upon
all section lines in the territory. Such legislation affecting
land not owned by the territory would have been in contravention
of 48 U.S.C.A. 77 and invalid were it anything other than an
acceptance of the Federal Grant of 1866.12/

The legislature is presumed to have known the law,
and to have intended a valid act, and it follows that these
statutes were intended as an acceptance of the federal offer.

(6) Like the standing federal offer, the Alaska
statutes are continuous in their operation, and they anply to
“each" section of land in the state as it becomes eligible.for
section line dedication. Public lands which come open through
cancellation of an existing withdrawal, reservation, or entry,
and subsequent acquisitions by the territory (or state),
are all subject to the right-of-way.

(7) Our conclusion that a right-of-way for use as
public highways attaches to every section line in the State,
is subject to certain qualifications:

12/48 U.S.C.A. 77 provides in part that: "That legislative
power of the territory of Alaska shall extend to all
rightful subjects of legislation not inconsistent with
the constitution and laws of the United States, but no
law shall be passed interfering with the primary disposal
of the soil; ##*,"
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a. Acceptance under the Act of 1866 can
operate only upon "public lands, not re-
served for public uses". Consequently,
if prior to the date of acceptance there

- has been a withdrawal or reservation of
‘the land by the federal government, or. a
valid homestead or other entry by an
individual, then the particular tract is
not subject to the section line dedica-
tion.13/ (However, once there has been
an acceptance, the dedication is then
complete, and will not be affected by
subsequent reservations, conveyances
or legislation.)14/
b. The public lands must be surveyed and
section lines ascertained before there can
be a complete dedication and acceptance of
the federal offer.15/
ec. The dedication of territorial or state
lands does not apply to those tracts which
were acquired by the territory and subse-
quently passed to private ownership during
periods in which the legislative dedication
was not in effect; that is, prior to April 6,

1923,
and between January 18, 1949 and March 26,

51.

>»
supra note 2; Bennett County. S.D. v.
(1968); Korf v. Itten, supra note 9;

Stofferman v. Okanogon County, 76 Wash. 265, 136 P.484,
(1913); and Leach v. Manhart, 102 Colo. 129, 77 P.2d 652,
(1938).

-

Huffman v. Board of Supervisors of West Bay TP, 47 N.D.
217, 182 NW 459, (1921); Wells v. Pennington, supra note 9;
and Lovelace v. Hightower, supra

note
O08 Duffield v.

Ashurst, 12 Ariz. 360, 100 P. 820, (1909), appeal dismissed
225 U.S. 697 (1911).

° ,

Note, however, that the Alaska statutes apply to each
section line in the state. Thus, where protracted surveyshave been approved, and the effective date thereof pub-

,

lished in the Federal Register, then a section line right-
of-way attaches to the protracted section line subject to

namerly Vv. venton
U.S.. 294 F.ed &

13/

La/

15/
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ad. Acceptance of the federal grant
applies only to those lands which were
"public lands not reserved for public uses",
during periods in which the legislative
acceptance was in effect; that is, between
April 6, 1923, and January 18, 1949, and
after March 21, 1953.

In summary, “each. ‘surveyed section in the state is
subject to a section line right-of-way for construction of —

highways if:
1. It was owned by or acquired from the Territory

(or State) of Alaska at any time between April 6, 1923, and
January 18, 1949, or at any time after March 26, 1951, or;

2. It was unreserved public land at any time between
April 6, 1923, and January 18, 1949,

or at any time after
March 21, 1953.

The width of the section line reservation is four
rods (2 rods on either side of the section line) as tos

1. Dedications of territorial land prior to

January 18, 1949, and;

2. Dedications of federal land at any time.

The width of the reservation is 100 feet (50 feet on
either side of the section line) for dedications of state or
territorial land after March 26, 1951.16/

Opinion No. 11, 1962 Opinions of the Alaska Attorney
General, to the extent at is inconsistent with the views.
expressed herein, is disapproved.

16/ For further discussion of section line right-of-way width,
see Opinion No. 29, 1960 Opinions of the Alaska AttorneyGeneral.

Very truly yours,
G. KENT EDWARDS
ATTORNEY_GENERAL

y4YA septtoe)
ohn K. Norman7
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Mr. Cheis Evans
Planning Director

:

Greacex Ancho sacra oakAssea Borough
104 Northern Lights Boulevard
Anchorage, Alaska 99501 -
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, Re: ,Right of way easement on section lines
% * s

Dear Mr. Evens:
—Tt is our 2onclusion ise i- . ani 5S €Lon? aviryv we we
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"aA é Ase nmline in = cient of waa 1S tebeSemone unless ane tena im quesicion
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tet ae Nee wnveservec.pat nrior Dy 1223
and o vod we a by sarmo ::2 Federal, ekOman
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Porea BZOver a enLowe bb ts otner— = ?than \ pease aU.s 1949 to Ma: ain

me
ok 4

yayVe 251.GULin? the veriod Eon
”In the CG se of lanés ne yarVo weee Oo property of the State or the

ge. weyTerritory, and not reserved by we
A red az to al gove Je bdasdent not e“~etow ered upon

” ee ead2by thet= subsequent patentee ba oe deof to April 6, 1923, the easement is
— ats

dle section line.four rods wide centered upon
e “2

in the ease of other Lends » owned by the Texsritory at any
=atime cuyving the period from April 5, 1923 to J Geel nce ry 18, 1949, cshexe

is a similer easement four rods wide centered upon the section line.
eased oo = tnSince the Te La tozy did not-have any section line e en_ . = ae he stacute

o sagefrom January LOy, 1949, to March 26, 1951, the aca oe ition by the
de oeavd aaTerritory of any land during thes p od did not give xsise to
tan— tion line easement. In the case of ds neld by the Territory on

or the CO so e thereafter,March 26, 1951, or acquired by the Territory
-there is a section Line casement on hundyred seet wide centered udon
the section Line.

In acout Vvine Sm aymes at this conclrvsion, we considered ¢ opiaioa= of th abnA (=45
aw haey General No. >orney General, 1962 Osinions of the Atto

e‘Ll, which Chimete ved at a= con damoywhe ”~aie “Lt was our detJ\-ry conclusio rmination,
however, that there were serious errors in veasoning in th e opinionor the < ctorney General, e

.
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e cetexrministence of a righ lo Of way across any particular portion of former
Fo wingpublic land would require a title search and an exam meh on of -the

oo set seypremises to deiteimine whether .mere has been dua desi the period of
Federal ov:~- de

we ohip any public use of a
2
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~such a showing of puslic use, however some a tion on the part of the

Je
ANan govNo me

f= tah ontob)ene en ded sa

to otebey must be shown.State of Alaska or some other Alas

h emanateOndoril vy 1923, the Te be LA vial legislature passed. an act
aste mgt =

e: a eaech. 19, SLA 1923, which purpo on "Sedicate™ a 4 boned i- -o£ way foux
rocs wide between each — to ot . .- - ee

sm, , the section Line. taCStlnon, wai ua

our opinion this act constit: at ed toe4 ew Vv i2or—
eptance of the Federal

a fer, It snould be recognizes Sate atheise & tne 1992 Cniniozns -7 thaaif Attorney
General No. 11 came to 2° cont any conclusion; however, we believe this;conclusion to be faulty. the. Att do hiey General's opinion was sased
upon the fact that Alaska’s act ‘ne Ge baa 97 years after the Federal act,

2a a te ota Ata ¢and cn= fact ehau the words of foes sik hel tatute did not manifest a
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~ Whighway con
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pt or an acceptance concep “> Since it "dedicated"

ments . alwe lerae opinion goes on to xr 7 wupoEN the fact that che word.
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3 e hotCc o out opinion ¢ te the S7-yeer gap is. of no signifi-
EE dat Sa fcvanecance; these oeing no Alaska sove ae hamawl te in 1855, and, tae gap being

thelargely duvin period of savere underdevelopment of the Terzri-
Wetory . Further, do not oelieve that it is necessary for the

acceptance chet oe
2a state or a texritory use magic words such a

"highway! oz, “acceptance”, Tre TNee de de oie
i * oxial legislature expressed

tale,the clear intention bee at unese should be along cach section Line a
wateroad easement. In our opinion is an adeawack e “acceptance” of

irithe Fedexral offer”, Tne Kansas and North Dakota cases, Costain v
Tu de hale oeAt? Couiiets 36 NY 2dhey 382 “(ND 1943) qd Wallbridce v Russell County,

seyda- oe
Syedal85 Pac 473 (Kan. 1905), which the opinion of the Atto icy Gene

purports to distinguish éxze in our minds indistinguisnha=ble, Where
TT et,North Dakota and Kansas enacted Webiat nereafter all section lines in

this territory shail be and aze hereby declared public highways" it
fone sy Rwer & Ais.saica in wet hO wd ww teoxney General’ ~ opinion that a va oe A acceptance

a- Inn a2 7has taken place; mat Alas cnose to "dedicate rights of way" does
GLExceore we 2Ten from K 6) and Worth Dakotanot seem to us significantly

"deol ” a4 ag’ toldebie existence of a “nighway'1. The broad end senerou
oreoffer of eo authorization by the Fede saatheSe ne covernment and the*clear *

20 Je ° —practical impo a & of th Te ozial 1egislation ought not
be

eircum-
seribed by excessive tecnnicalicy.
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Ura Ae4 ting; its e ELESC ei ee! instantaneous upon its’ coming

wa aoeinto foree -and nothing Vee sl Sa bee for the statute to operate upon ex-
a= — incept subsequent ecauisitions by 1he otacs or Federal government of

In Tt is true that zhis Cae Gamtland in private Gs on April 5, 1923.
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on . compilation
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On March 21, 1955, the Territorial lezislature reenacted
a four rod easement statute, ch. 35,-SLA 1953 (now aiso A.S. 19.10.0110).
Tnis statute was without substantial effect; its oniy operation could
be on lancés subdiect neither to the 1923 law nox to the 1951 law, that
is, lands passing out of pre-1925 private hands into the post-194
public domain of the Federal government and still pubdlic domain in
1953. Such lands exist probably only in theory.

lrel 7To determine the ¢nistence or nonexistence of an wasement
along a section line, it is necessary to search title to the land
to Giscover whetherit had passed into private hands priox to the
1923 statutel If it had, a second incuiry should be made to deter-
mine whether or not the land was held by the Federal government or
by the Texxitozy any time subsecuant to the 1923 statute and prior
to 1949, wraich fect would clearly establish the existence of a four
rod easement. In addition, @ third inquiry would in all cases be
to determine wiether the Tersitozy or the Federal

goveranent
held

title at any time after the 1951 statute, for in such ceses- there
is @ one hundred foot easement. In the-case of that Limite d class
of lancs which at the time of che 1923 statute were in private
hands end which passed into and out of Texritorial ownership during
the hiatus in the statutes from Jauua.y 18, 1949, to March 26, 1951,
there would be no easement even though the lands privately neid in
$1923had pessed to the public at some point. It is again anticipated

7 that very few lands fall within this category
Tne ganeral sule of thum> would be that in the case oF all

lands in the State noc orivately ovancd of entered on April 6, 1923,
and ain the cése of ail lands at any time owned by the Territory .(not
tne State) tCheragitex and orier co January Io, i849, there exists a
section line easement four wide; that

an
cH2 case of ail Lands

now OF at any previous cime ownie. py Ene State OrALasxa OF by the
Y~' ee aoe
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There is one further overriding exception, in the case
*9f public lands of the Fedeva! goveranent zeserved for some use.

The piime example of such lands in the Anchorage area would be
the Fort Richardson-Elmendorf military reser vation. These are
lands which, within the terms of the 1666

Pedezal
statute, are

"wesexved for public uses". Here azain wa would get into a
problem of jussling dates, In whe ease of %11 lends not yee
reserved fox public uses in 1923 there would exist an easemen
according to the terms of the 1923 statute. Where, however, tne
Feceral land had been resexved-foz-psublic uses prior to the "1933
statute, there would exist no easement. Thus, for example, in
the case of the Fort Richardson Military Reservation, which ac-
corcing to ou. iafoimation was established in 1940, there may be
a four vod section line easemean: on every section line within che
resévvation. Had the weservetion. scm aslablisned prior to 1923
there would certainly be mo such casemants. The auestion of wnat
eifect a Federal withdvawal of jand previouslywithin the public
domain and subsequent to the establishment of the easement would
have woon those easenents is one which at first impression does
not seem to difiex from the effect of-tne repeal of the 1923-
statute previcuslydiscussed above. Before such an opinion was
acted upon hovever, since we ara onerating within the avea-of. .

absolute Federal authority, we would want to take the oppoxtunity .

1.
lL

to research the matter furiho. aad see waat was done at the time
of the reservation of

Very truly yours,“tke

.. BURR, BONEY & PEASE » oy

wel aaide,Theodore M.
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a Mr. Donald A, HaxXinnon, Commissioner
Dea,artment of Highways ..
Douglas, Alaska
Attention: Mr. Alfred A. Baca

State Right of Way Agent

, ~Res Section Line Dedications;
, An interpretation of Ch. 19,

SLA 1923, Ch. 123, SLA 1951and Ch. 34, SLA 1953.

Mr. MoKinnon:

You have asked whether tho State has a right of way
© ment along certain section lines, which can be used for

=~ h.;wway purposes without compensation,
If the State has such an easement it must be based

io v>»a either Ch, 19, SLA 1923, Ch. 123, SLA 1951 or Ch. 35,
|

Sun 1953. The relevant language of Ch. 19, SLA 1923 stateg:
ek "Section 1. A tract of four rods wide
oy . petween each section of land in the Territory

- ‘of Alaska is hereby dedicated for use as public
— ‘highways, the section lins being the center of

said highway. But if such highway shall be
vacated by any competent authority the title to
the respective sdrips shall inure to the owner
of the tract of which it formed a part by the
original survey," °

The legislature could not be referring to sections
which have passed to private ownership because dedication of
eucoments on private property would be an infringement of
vested property rights prohibited by the fifth’ amendment to
tiie Conotitution of the United States, Nor could the terri-
tuclal legislature legally dedicate an casement in seation7 Lines over the publics domain, Section 9 of the Alaska Organic
Act (48 USCA TT) reads in part as follows:

a/
\

?

fie NL
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anes "Tha legislativo power of the Torritory of
Alaska shall extend to all rightful subjocts of
legivlation not inconsistent with the Constitution

. and laws of the Unitcd Statcs, but no law shall
ba pacood interfering with the primary disposal
of the soil; ... " Of, Botach v. Umphroy,
270 Pod, Rep,, 45, 48 (1921).
Thea preserving of gn casement in the torritorytainly would interfere with. tho primary disposal of the soil,

Since the territorial legislaturo had no powers not conforred
by federal statute, Ch. 19, SLA 1923 cannot be construed as a
dedication of right-of-way oanements on federal lands.

Ch. 19, SLA 1923 could only ba effogtive to dedicate
an easement on land owned by the Territoryof Alaska and con-
voyed subsoquent to the approval of the Act ofApril 6, 1923.
However, this question is moot bocause according to the Bureau
of Natural Resources, the Territory of Alaska fron the period of
ita inoeption until statehood nevor possessed more than 105,000
sores, It is my understanding that this land 1s located in
coall parcels throughout the State and is used for school and
public works purposes, It is doubtful 1f any of this land has
“@ver been conveyed,

Ch, 19, SLA 1923 was included in the 1933 screpilationof session laws but was omitted from the last compilation in
i949.. All acts not inoluded in the compilation were expressly

©cepealed, Chapter 1, ESLA 1949, .
In 1951 the Territorial Legislature enacted ‘Ch. 123,

SLA 1951
which statod: .

"Section 1, <A tract of one hundred feet
wide botweon cach section of land owned by the
Territory of Alaska, or acquired from tho
Territory, is hereby dedicated for use as public
highways, thé section line being the center of
said highway. Byt if such highway shall be .

vacated by any competent authority the title to ‘

the respective strips shall inure to the owner.
of the tract of which it formed a part by the
original survey."
Tne only real distinction between Ch. 19, SLA 1923

and’ Ch, 123, SLA 1951 is tha inecrcase in width of tho
ment from four roda to one hundred feet, Ch, 123, SLA 1951
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is derived from House Bill No. 101. Tho Bill in ito original
fora roiterated Ch, 19, SLA 1923 which had bean repoaled. On
March 20, 1951 tho Senata amended House Bill No. 101 to its
prosent fom, Tho amondocnts road in part as follows:

"Page 1, line 11, dolote tha word ‘in!
-and substituta thorofor tho vordsa fowned by!
end after tha word ‘Alaska! inoort a corma
nnd the words 'or acquired from the Torritory!. and a coma," Cr.-Senate Journal of Alaska
1951, Pages 789, 790.

‘ Thooo enondments indicata that the legislature yas
aware of- ita limited powers and therefore did not attemt to .
deacicate easements on lands not owned by the Territory of Alaska.

Ch. 35, SLA ‘1953 amended Ch, 123, SLA 1951 as follows:
"Section 1, A tract ona hundred feat wide

betwoon cach scation of land o:med by tho
Torritory of Alaska, or acquired from tha
Torritory, and_a tract four rodna wide’ botween
-all other sections in tho Territory, is hereby
acazcated ror use aa public highways, ... "

(amendment emphasized .

Hewover, the anandment was of no effect since a
i'gislature operating undor the limitations of 48 USC § 77
wus without power to dedicate section line property not o:med
-by the Torritory. Tha power to "dispose of primary intorests
in the soil" was not delegated to the Torritorial Legislature
and, in fact, such power wao expressly denied the Territory.

It might be argucd that Cn. 19, SLA 1923 and Ch.
35, SLA 1953 can be supported on other grounds. An Attorney
General's Opinion issued September 25, 1956 suggests that
Cn. 35, SLA 1953 was not enacted in contravention of 48 USCA
§ 77 but was actually an implementation of 14 Stat. 253 (1866)
43 usc 932, enacted by Congressin July, 1866. There are two
problems with this viow., 14 Stat. 253 (1866) io a grant of
right of way easamonts for the construction of highways over
publio lands, not reserved for public uses, This grant consti«
tutod an offer of dodiaation and docs not booome effective
until adocptodby tho sevaral otatas or territories, A recant
Alaska case ion in agrocmont with other courts in dictating the
two mathods of acceptanoa, Mr. Juatica Dimond in Hamerly v.
Donton, 359 P.2d 121, 123 (Alaska 1961) states:

, . °
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"But before a hichway may be croated, there
must bo oither neu77 positive act on tho part of
the appropriate puolic authorities of tho otatea,
clearly manifentingan intention to accent a grant,
Or there must bo pudile usor ror such oOporied or
time and under such conditions as to provo that
the grant has been acocptad.” . (omphasis addad)

The question of proscriptive user-is well settled bu
that to not what wo aro conoormed with. Has the Torritorial
Legislaturecorploted “noma positive aot, clearly manifesting
an intentionto accept"? —cn7-19;- SLA-Bee)

ane Heat SLA
1953 make no“Eontion of 14 Stat. 253 (2 The House and
Senate Journals, 1923 and 1953, do not inadcats that there was
any discussion on the matter. Tnere are no cares on the
matter and theo State has nover done any positive act to

ne

exorcise its "rights" to the saction lina easemonts,
Soveral other juricdlotions, notably North Dakota

and Kansas, havo accepted tho federal grant by statute. A
eceent North Dakota case, Costain v. Turner County (N.D. 1949)
36 N.W. 2d, 382, 384, ctatoao, “ine

Legislature
ofDakota Ter-

ritory enacted Ch. 33 S.L. 1870-1871 utating: ‘That hereafter
all section lines in this Territory shall ba “and are hereby
cGeclared public highways as far as practicable. .. ' The
federal statute made the dedication, the territorial statute
accepted it, ... " Cf. Huffman v. Board of Sup'tra. of Weat
Ray TP? Benson County, 47 ND. el7, 182 WW. N59 (19el)y. In
{fa2llorid » TH Kan. 341, 86 Pac,

473
(1906),

tne Supr agreed that Kansas Laws 1873,-p.
‘230, C. 122, identical to the Dalcota statute, constituted
legislature acceptance of 14 Stat. 253 (1866). By legislative
fiat those jurisdictions ostabliched highways on section line:
within seven years aftor tha fedoral grant.

Chapter 19, SLA 1923, passed 57 yoars after the
federal grant, and Chapter 35, SLA 1953, passad 87 years afte:
the federal grant, do not ostablish highways nor do they use
language of acceptance, The Alaska torritorial statutes
dedicate" eascmonts. Tne word "dedicate" is synonymous with
the word "convey". Cf. Quality Bui
Bledsoe, 14 P.2d 128, 132°cannot accept a right of way by dodicating or oonveying the
same property. ~The reasonable

*nkerpretation
of Ch. 19,

.

70 V. MUSZOLL County
ma Cours or Kances

Laing & Sseccuritics vo. Vv.
2). Cloarly the legislat
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mr, Donald A. Makinnon, Comsisstoner Opinion No, 12
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July 26, 1962

LS 1023 and Ch, 35, SLA 1953, in that tho legislature did not
ne SO accept tha Fedora Gvant, bus vas resorving cascnonts

Torritory. Aa JI menticntd oarlior, the leciiglature haa
NO po.asy to do this with prepossy not o:med by’ tha“torritory.

rs

‘In summary, Ch. 19, SLA 1923 reserved the richt of
way casenento on. land oimed by tho Torri tory from-‘April 6,
1923 until ita repeal by Ch. 1, ESLA 1949 on January 18, 1949,
‘micro wero no acction line dedication acts botwvean January 18,
1949 and March 26, 1951. Ch. 123, SLA 1951 did not attemnt
to Gcocicate cascmonta on land not owned or acquired Crea the
Territory of Alasica. Ch. 35, SLA 1953 approvod on Iarch 21,
1953 is restricted to dedication of onsomont on land ommed
or accuirod fron the Territory of Alaska, Hosevor, this act -

ia still in offoeot and all proporty turned over by tho Fedoral
Govornmont td the State af Adaska and all land which will in
the future be turned over to the Stato will be burdened with
right of way oasements inuring to the bonofit of the State,

Vory truly yours,
‘GEORGE N.HAYES
ATTORNGY

GENERAL

_ Machaasl N-HebneeNichacl H, Holmes
\ ponte Attorney General

boi: J J . o mets

eos The Honorable William A. Egan
‘

Governor of Alaska .Stato Cap*tol Nog wae es OE

Junoau, Alaska . * Fo

Yas
: ‘

«7 . * .:
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ca .‘ i +

The Honorable Floyd L. Guertin. ‘+ ;

Comussionor of Administration 4 =
Alcoka Office

Building -Juneau, Alanka
we
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MEMORANDUM

To:
_

Right of Way Section

pee

From: Robert M. Redding, Right of Way Agent

Subject: Right of Way Easements in Alaska Lands

Date: September 30, 1958
©

On July 26, 1866 the Congressof the United States passed an Act per-
taining to the rights of way for highways. This Act, now known as
Revised Statute Sec, 2477 (43 U.S.C. 932) states:

' "The right of way for the construction of
highways over public lands, not reserved for public
uses, is hereby granted."

This grant by the Federal Government constituted a dedication to the
several States and Territories and did not become effective until it
was accepted and implemented by them.

Several principles should be considered in order to have a comprehensive
understandingof the effect of dedication statutes:

(1) No patent will be issued (43 USC 1151), nor can an entry be |

made on land which has not been surveyed, although such land may be law
fully occupied (43 USC 161, n. 34). Such a settler, neither patentee
nor entryman, acquires no vested rights in the land until survey and
subsequent entry;

(2) As against everyone but the United States, the date on which a
homesteaders rights become fixed, or vested, is the date of entry not
the date of patent, the title given in the patent relating back to the
date of entry (43 USC 161, n, 30);_

(3) A dedication by Act of Congress cannot be accepted until the
land dedicated is surveyed ami section -lines established;

(4) A dedication which has once beén accepted by an act of a State
or Territorial Legislature is not lost on lands so dedicated.

On January 19, 1923, the Territorial Legislature of Alaska enacted Ch.
19, SLA 1923 (subsequently codified as Sec. 1721, CLA 1933), wherein
the dedication made by Congress in R.S. Sec. 2477 was accepted and an
easement in a strip of land 66 feet wide on the section line in all
public lands lying within the Territory was created, All surveyed
public lands lying within the territorial limits of Alaska which were
acquired (patented or entered) prior to this enactment are held free and
unencumbered by any Federal or Territorial right of way easement.

— =,
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Persons who acquired land from either the United States or the Territory
en or after January 19, 1923, took the land subject to the easement so
created,

On January 18, 1949, a special session of the Legislature ‘enacted Ch. 1,
ESLA 1949, which purported to adopt the Alaska Compiled Laws Annotated
1949. The 1923 law was not included in the compilation and so was re-
pealed by implication. In 1950 a decision was handed down by the
District Court for the District of Alaska in the case of Ashley v. City
of Anchorage, 13 A 168, 95 F Supp 189, which cast some doubt on whether |

or not ACLA 1949 was in effect. A reading of this case indicates that
ACLA 1949 was adopted in 1949, but should there be any discrepancy be-
tween it and the session law it embodies, the session law will control.
The repeal of any prior session law would be effective as of January 18,
1949. /The effect of ACLA 1949was to_allow all lands surveyed after its
adoption and—aequired prior °toMarch 211~1953 , to- be “held unencun

beredby any Territorial right“erwayeasement,
——e—

The status of lands acquired from the Federal Government on or after
July 24, 1947, was further determined by 61 Stat. 416 (48 U.S.C. Sec.
321d) which made all lands acquired from the Federal Government subject
to a right of way easement in the United States and the yet to be
formed State of Alaska. The. widths of these rights.of way were es—
tablished by Public Land Order 601 of August 10, 1949, as amended by
Public Land Order 757 of October 16, 1951, and by Secretary of the
Interior Order 2665 of October 16, 1951, at 600 feet for the Alaska
Highway, 300 feet for through

roads,
200 feet for feeder roads and 100

feet for local roads,

On March 26, 1951, the Territorial Legislature in Ch. 123, SLA 1951,
dedicated an easement for a right of way 100 feet wide along section
lines in all property owned by the Territory or acquired from the
Territory. This law had the effect of giving the Territory an
easement in all lands acquired from it after Manch 26, 1951, but did
not provide for a right of way easement on lands acquired from the

_ United States, the Act of 1947 (61 Stat. 418) being inapplicable to
_

the Territory of Alaska.
Q

On March 21, 1953, Ch._123, SLA ssi, was amended by Ch. 35, SLA 1953, -~yyarewto include an additional 66 foot“Fight of way easement in lands ac- au 1%
quired from the Federal Government. This act constituted a re-ac- pred
ceptance of the dedication provided for by R.S. 2477 and which had
lapsed with the adoption of ACLA 1949, Lands acquired after this date
“were subject to a Territorial easement of 100 feet along the section. ~
line if acquired from the Territory and to a Territorial easement of
66 feet along the section line if acquired from the Federal Government,
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Lands which were surveyed between January 18, 1949, and March 20, 1953,
and had not been acquired would be treated similarly with lands sur-
veyed after March 20, 1953.

SUMMARY

(1) Land (meaning surveyed land) lying within the Territorial
limits of Alaska acquired (patented or entered) either from the Federal
Government or the Territory of Alaska prior to January 19, 1923, is un-
encumbered by any right of-way-easement of either the United States or
the Territory,

.

(2) Land acquired either from the Federal Government or the
Territory between January 19, 1923, and July 23, 1947, is subject to aaTerritorial 66 foot right of way easement along the section line.

(3) Land acquired from the Federal Government between July 2h,
1947, and January 17, 1949, is subject to a Territorial 66 foot right
of way easement along the section line and also a 100 to 600 foot
right of way easement

reserved to the United States and the State of
Alaska, .

Land acquired from the Territory during this period is subject to a
66 foot right of way easement along the section line.

(4) Land acquired from the Federal Government between January
18, 1949, and March 25, 1951, is subject to a 100 to 600 foot right
of way easement of the United States and the State of Alaska. Such
land is not burdened by any Territorial easement if the survey also
took place between these dates.

Land acquired from the Territory during this period is subject to no
right of way easement if surveyed between these dates,

(5) Land acquired from the Federal Government between March 26,
1951, and.March 20, 1953, is subject to a 100 to 600 foot right of
way easement of the United States and the State of Alaska. There is
no Territorial easement on the land if it was surveyed during this
period.
Land acquired from the Territory between these dates is subject to a
100 foot Territorial right of way easement along the section line,

(6) Land acquired from the Federal Government betveen March 21,
1953, and the day precesding that on which the Tevritory of Alaska is
proclaimed a State is subject to a 100 to 600 foot right of way easement

4
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of the United States and the State of Alaska s well as a 66 foot
Territorial right of way easement along the section line.
Land acquired from the Territory during this period is subject to a 100.
foot Territorial right of way easement along the section line.

(7) Land acquired after the Territory becomes a State will be in
the same status as that in

Paragraph
6.

ameRemember:
7

(1) Land must be surveyed.

(2) Date of entry controls,

These rules should be used in determining whether or not the Territory
has any presently existing rights in property which may be under con-
sideration for acquisition for highway right of way purposes.
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~\ et 2, { \Y on ‘ OFFICE oF wo eeianShATTORNEY GENERAL wees

rz (in \uecu ABBISTAN?T ATYOANCY GCNERAL

3. GeRaLo Ww"vomeRa0 ~ JUNEAU HENRY J. CAMAROT
ABsIstant ATTORNCY GeNncmaL

ATTBANSY GCnadaS .ay xnSestember25, 1956 DAVID a. BREE
’ . AamIBTanNT ATTORNEY GcNERALAe

itr. Reozer a, schinson .

Cperation Eupervisor BUREAU OF Lav -

Area 4, Dureau of Landhfanacement ANCHORAGE, ALASKA
Ancusorage, Alaska

- SEP 27 1856
Re: Chaser 55, SLA 19535

OS:RER SCREYED
Ench. 029503; 031927; 031931 RECEIY

Sar 227 Rovsinsorz

riaThis will acknowledze receint of your letter dated
September

4,
iSSé, ensacooy of Mt. Wiles’ Auzust $1 memorandum wherein he com-

“ments uv0n my opinion of August 25. In my said August 20 opinion, “tt issinted {het insofar as Chapter 35, Oi 1953 purvor ts to make a primary
Gisposal of the soil it is in contravention of 48 U.S.C.A. 77. I did not
therein Cefine what constitutesa "primary disposal of the soil" but assumed
act the Chanter 35 dedication constituted such 2“disposal. Therein, as
Tanalyze iir. Wiles’ raemorandum, is wnere he disagrees with my con-

on. Mr. Yites, in subsiancee, states that 43 U. S.C.A. 932 as made
cable to Aleskaby £5 U.S.C.A. 23, males the actual primary dis-
t
tne Soi} ans Chapierr 35 merely

|‘con
stitutes the Territorial accept-

xd imo:Lemerieation of
tre same.

He cites the North Dakota Supreme
2 fos'iain v. TurnerCounty ,. 36 NW 2c 32 (1949) in support

c

vosai c
ance ar
Court or
ot his conclusion,

Mr. Wales, beins a full-time attorney for the Bureau of Land
Management

¢anc wno, in such capacity, deals daily and continuously with
Land prosieres, is eiinittedLy more Cualified than the average attorney to
pass upon

a
2egal

issue concerning puolic lands. I have carefullLy read
ane earatyzed His 0;Feparetoye!

ang.
I must state that Iam impressed with

his:legal reasoning in suppor i
the

conciusion that Chapter 35 does not&fact mace a primary aSissosa1 cf the soil but instead merely implements
a prior federal disposal.

Accordingly, my oninion of August 20 is modified to provide
that since Chanter 55, SLA 1953 is not an attempt by the Territorial 1Legis-
lature tc raxe a primcry cisyosal of the soil, the said statute is not in

contravention
or in violation of 48 U.S.C.A. 77.

- Very truly yours,
”

GERALD WILLIAMS
\. Attorney

General
/ . 3

-

EAMimez
.

“Y'naward A. Merdes
. ec: iin, Irving Rees, Assistant Attorney General- ~ Lignway angnser

-

d.

. ifr, Ws
ene ChipsertielayTart Gammicainnar e
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ATTORNEY GENERAL
. JLINEAU

EDWARD A. MEROES
ARSISTANT ATTORNEY GCNCAAL

HENRY J. CAAROT
ayJd. GIRALO WILLIAMS .

a AGBISTANT ATTOAWCY GENCRAL
ATTORNEY GENCcRAL August 20, 1956 DAVID J. PREE” Wy

: ABSBIETANT ATTOGNEY GENCRAL
e+

RogeraRobinson -

- D ie C feWis
ons SvUperations pervisorsureau of Land Management , AUE 26 ius,

erimie: 2
veperinent

oi the Interior . “BUREAU GF LAND Mat.Ageges jsane ice wg
_ ALASIA OPERATIONS ¢ = eAnchorage,Alaska PATIONS

SURERISORS 7
. “ity nee oorRan ry

Re: Anchorage 029203 ia
oR

10.0 Grazing Lease . As »
Anchorage 031927 and 031931 fia. 72 igre1.1 Homesteads - 42 U.S.C.A. Section1]and Meo. °

Chanter 35,SLA 1953 S
rlLeg ..

‘WO;

Dear Mir. Robinson:

We have your letter of July 30, 1956, relative to the above.
mssencally, you desire an opinion on the question of whether the pro-
visions of Chanier 35, SLA 1953, are avplicable in order to retain
a stock passage through lands presently under homestead application.

—

"
Chenter 123, SLA 1951, as amended by Chavter 35, SLA 1953

reads 2s follows: .

"Section 1. A tract one hundred feet wide between each
section of land owned by the Territory of Alaska, or

acquired
from the Terr itory, and a tract four rod5 wide

eiween ali other sections in the Territory, is herepy
CSCiCeSa ior use 2S punlic nignways, the section line
being the center of saic right-of-way. But if such high-
way ‘shall be vacaied by any competent authority the title
to thexrespective strips shall inure to the owner of the
tract of waichit formed a part by the original survey."
(Onderiining supplied, )

Ln onininetion of the ievislative history of this Act discloses
md d portion was inserted by the 1953 Legislature. Taking

ace valueit would appear that it solves the
problem

Cun fe subject homestead and thereby create or preserve a
stock passagethrough the land.

,

10uUr ride tract o1posed by your le t

However, in view of
48

U.S.C.4. 77, Iam of the opinion that



Lay. Roger x. Ropinson
Auzusi 20, 195¢ = ’
Passe 2

M
ec
k

4a

"32 unferlinead portion of the above Territorial statute which dedicates
ur rod wile tract for public highways, at least insofar as it purports

O grant rights-of-way across rederal land, is in conflict with the follow-
2Z provision of Section 77, which reads in part as follows:

hh

myrhe lesislative power of the Territory of Alaska shall
mating te 4 FU wed mela Leg] tf oe eye $y ;GION tO TIGutius Suojecis of levislation not incon-
Sistent with the Constitution ana laws of the United States,
but no lacy shail be pessed interfering with the primary—
Cz. 2atscn et al.

*a
v. Umphrey, etal., 270 Fed. 45, <8.

fiure's sower to deal with Alaskan soil, manifested by 48 U.S.C.A. 177,
is my opinion that Chapter 35, SLA 1953 cannot be construed or

tae janis referred to in your letter.

Nifewe2AMirie

sew of the Congressional restrictions on the Territorial Legis-.

adpiiec in any way to grant or protect an existing stock passageway across

Very truly yours,

J. GERALD WILLIAMS 9

Attorney General /
| an SAR

Edward A. ‘Merdes
Assistant Attorney General

wt

AT aqnrle*«ee TO
ne Supplied.)
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Pr publics
o

apy cisoesol ot public lands.

duly 26, 1845 (li Stat. 253; 2.58, 2h773 13
act vhereby“tates passed an

eranted. This statute

Sinz
3story
2L1ieve

forth 2teve
the Territorial Legislature toov

"lhe righteof-uay fer constructionof highways over sublic
lands, not reserved for pu-lic uses, is hereby granted,"

In construinz this statute, the courts have heid that this section
constitutes a deeication by the United otates of any unreserved public
lands for the sonstrvetion of highinys, and thet such dedication my.
be accented by « territorial statute similar to Chinter 35 SLA 1953.
Costsin v. Turner County (1 49), 36 Niu. (2d) 382.

Ty, the above cit a petitionm vas filed with the
office of the county auditer of Turner County, 9.D., requesting that
a mile of land clonza certain cerction line be opancd for higmay
murposes. otvice of the netition vas ziven and the petition vas
heerd, Tierssfter the Sorrd of bounty Connis sioners ordered that
sich land ce opened for hizhiay purvesss. the Costain fanily as
cletmants of neerly all of tha lord affected oy ths board's order,
filed an appeal from such order ir the Circuit vourt. The Cirevit
Court affirned the right of the Cowwy to construct the highway;
novever, the vourt ewarded the Costains the sim of 1,590 as densces.
Srom this fudgsant the County appes ed to the Supreme Court on she
oasis that the section line in question had been dedicated by the.
United Et-tes oursuant te the act of July 24,

1856, |
sivra, ani

acossted bi the lorritory ny virtue of ChnaAnter 33§b 1870-1S713 thus
ereating an sasemnont for higawuynernoses wolcn onde take prececonce
over enw rishts obteinid by whe

Costeins because of their entry on
such Lords, which enter uns subseqicnat to the passage of Chanter 33
S L-1870-13971. the Svorene Court “of South Yakota, in woholding the
County's econtertions and sevting aside the avard of damages, held in
nert as Tollows: ;

ca!
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. Tn tne year VB4S Consrers declared thit: ' The
ay for the constrvetion of highways over pudlic
resirved for nunilic uses, is hereby crantad,

‘ SE, Sn. 242, Ly Phat. 253, WR Wis.b.a. 8 932. The lezic-
Ratoce of Dekota Territocyenseted Sh. 33S.n. LA7O-1871

wntanecl. oA ctsting: 'That nereal
Tex All scetion lines in this Verritory

et-1i be ond ere hereby declered pwolic highveys s fav as
wenctiorbls. 8 4 aS the law in effecta ‘ the time proviced

~ thst oetlis Wicirars slong section lincs 'shall te sixty-
six Post vide we chall be taken equelly froa cach side of
the seetion Linc! unless

chanced
as provided by lav. § 275_ wn. 13, 5.2. 1987-14569 5s anended oy Ch. Ub, S.L. 187L-2875;

5.5.0. 25,0195. ‘She federaat statute mare the dedication,
th: territerial ectotute accepted it, andat the same tine
desicnated tre Lenation.cfhighways. When “bhe Costains_
aoguived the Land by neteact from the Tnited tates an area
tuo rods wide sn cach sine of the sostion line was Curdence
with an egecnent in Paver of the nublic for hichway purposes._ Tasereeg vy. Muert, 21 £.5. $05, We Uk. 709; Gustefcon ve
vem “oe, 53 S.D. 208, 235 Nau. 712." y?

Chantes 33 Si. 1570-1371 of 5.0. is very similar to Chopter
35 SLA 1952, an doth ects adpsar to cedicate or set asiue public
lands for territorial bi:hweypurposes, which ection would, if not

— anthoriues by Consress, bo a primary disposition of public lands;
however, ag illustrated.in the tostain case, the United Ptetes made
the arivtvy disnesition of ovblis

tends
for highway purnoses bya dedication oy virtue of the act of July 25, 1856, sugra 2

and the
territorial lecislaticn was merely an acceptance of such dedication

_ . In view of the holding in the bostain case, it is my opinion
tnat Chanter 35 £n4 1953 wowla te an acnceptince of a deri cadjon made
by the lnated States by virtve cf the act of July 25, 1886,>' rather
than a nrimary discosil cf publics land, and therefore would not de

—~ Sn corntliss with the shove cited provision of 8 U.S.C. ec. 77.
© .

For other cases where siniler territerial statutes have been construed
in the sane manner, see: Enffnan wv. borrd of Sunrs. of best bay TP
Boa cn Gormby (1921), (LSD N59, 7 TWD. O7)3 walbriace v.
sussoik bounty (7h Ken. 341, 86 Pac. 173); Hillsboro iat. sank v.
eovarnin (289 657, HD. 1179); Ochterdtle vo Placer County

—~ (11 Pac, bu®, 103 Cal,
33315

Fanon ve. woliie Civil 2P. (163Sur.
woels

7%
26 5,5. 42h), .rit o2 erro U. 5.6BG 2 3

ie 53 Led. lise= For the Xecjonal Solicitor —_.

- Coats Li)fey,° : 2Roce . Viles, Fiele Solicitor- dunes , Region

the act of July 25, 1886 yas made arplicable to the Territory of
| _ sioska ty the act of Sugust 2h, 1912 (37 Stat. 512, 48 U. S.C. 23).

. .
~ ~~

ismissei (39 S.Ct. Ol, 2
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A BRIEF HISTORY OF PLO 1613

4/23/42 «=B.0. 9145i.

This order reserved for the Alesk2 Road Commission in connection
witn construction, operation and msintenence of the Pelmer-Richardson
Hignwey (now Glenn Highway), a right-of “way 200' wide from the
terminal point of the highway in the NE} cf Sec. 36, T. 20.K.,
R. 5 E., 5.M. to its poim of connection with the Richardson High- —

way, in the SE: of Sec. 19, T. 4 N., R..LW., CRM. The area des-
“eribed is generally that area between Chickaloon and Glennallen.

2.
~

_ 1/20/%2 . mow |

This order withdrew a“strip of land 40-miles wide generally. along
,

‘the. Tanena River from Big Delta to the Canedian Border. It-also
withdrew. a 4O mile wide strip along the proposed route of the
“Glenn Hignway from its Junction +

with the Richardson Highwey, east,
oeto. the ‘Tanana River.

25/43 2FG. BhBh oene a,3.

“Ths order
-

withdrewall lands within 20,miles of Big Delta which: a
- fei: between the Delta end Tanana Rivers. The purpose of the . ‘

. Withdrawal was for the protection of the
Richardson Highway:

°

4/5/45 _ PLOFLO 270 |
This order modified PLO 12by reducing the areas withdraw by that
order to a-10 mile wide strip of land along the now constructed
highways. —

The highways affected by this order are as
follows: -

4.

Maska Highway - from’Canadian Border to Big Delta.
2. Glenn Highway ~ from Tok Junction to Gulkana.

U3ifk? LO
FLO3865.

Revoked PLO 84 and PLO‘12, as amended by PLO 270. The order with- —

drew the following land under the jurisdiction of the
Secretarythe Interior for highway ‘purposes: a .

~

Astrip of land 600' wide along the “‘Alaskca
a
Highway as

"

constructed from the Canadian Boundaryto the junctionwith. the Richardson Highway
at Delta Junction. |

:

2. A strip of land 600? wide along the Gulkena-Slana-Tok Roe.a.
- (Glenn Highway) as constructed from Tok Junction to its
. junction with the Richardson Highway near Gulkana. This

_ order also withdrew strips of land 50' wide and 20°. wide
. along the Alaska Highway for purposes of a pipeline and



6.

Te

- of land 200* wide was withdrawn for each of them. Only those
underlined are within the Anchorage’Land District. - ' ‘

I

telephone line respectively. Puraping stations for the
pipeline were also witndravn by this order, as well as -
22 sites which were reserved pending classification end
survey.

6/1G/89 — PLO 601

This order. revoked E.O. 9145 as to 200' withdrewal along Glenn
‘Highway

from Chickaloon to Glennallen. .

It elso revoked PLO "386 Bs to the600' wide withdrawal elong the
. Aleske Hignvway from the Cenadien Boundary to Big Delta and along
the Glenn Highway from Tok Junctionto Culkans.
It witthdrew lands for highway purposes along the highways given _

below. The width of each withdrawal is shown to the right of the
name of the PA

ERYSY
Those underlined are in the Anchorage Land

. District.
To

| Alaske Highvey? ~- 600" ‘wide“.v.+:
+ Rithardson Highwa 300' wide

oS 22 to
Guennalien):

300' wide
©

300' wide-
bicJet. to

Gulkana): 300" wide

“The: a5ove"yoaas were“designated as “through.roads" by this order..
| The foilowing roads were designsted as feeder roeds and 2 strip

-

teese Highway Elliott Highway|
McKinley Park Roed Ruby -Long~Poorman Road.
Anchorage -Potter~-Indian ‘Road | Nome-Solomon Road-

—

Tok-Eagle Road Kenai Leke-Homer Road
Fairbanks -College Road

| , Circle Hot Springs Road
Anchorage -Lake Spenard Road . .

All other’ roads were classified as local roads and a strip of lend100! wide was withdrawn for each of them.
~ ’

10/16/51. PLO 757

This order accomplished
+

two things:
Ll. It revoked the highway withdrawal on all "feeder" end- ““local" roads established by PLO 601.

-

2. It retained the highway withdrewal on ell the "through._ roads" mentioned in PLO
601

andadded three
highways

to
the list.. a

Glenn Highvey_ Anc] Ore

Tox Cut-Orf (Tk



_ ~ ‘Secretarial order No. 2655
.

After issuence of this order fhe
only hignweys still

withdréwn are those listed below. Also shown is the totel
width of the withdraval. Highways in the Anchorege Land _

District are underlined. :

Alaske Highway - 600!
Richerdson Highuay - 300!
Glenn Hirnwey - 300!
Haines tisnuay - 3005
Seward-Anchorare Eignway 300!

Chugech Netionel Forest).
Anchoraze-Lake Svenerd Highway. - 300°

_, Fairbenks-College Highway - 300'

The lends releasedby this order beceme open to appropriation’ subject. to the pertinent, easement set vy Secretarial Order No. 2665, discussedvelow. - F

ty ~

fy This.order,“issued,onthe: sane date as PLO 757, fixed the width
me ofall public hi ghways in Alaska which were established or main- .

sained under the jurisdiction of the Secretary of the Interior.. Tt
resteted thet.the lends embraced in “through roeds" were withdrawn.

shown under. PLO 757 above. It also listed all the roads then
Classified es feeder roads and set the right-of-wey or easement
(as G@istinguished from a withdrewal) for them at 200'. The right-
of way

¢

or easement.for local roads-remained at 100'.

L152 Amendent, Ko. 1 to Secretarial Order “No. 2665°

This ast-ondment ‘reduced the 100! width of the Otis Lake Road, a Local
road not withdrawn in the Anchorage Iand District, to

60!
in Section eL

of B
13.Ne,

Re 3 Wo

9/15/56
Amendment

No. 2 to Secretarial Order No. 2665 __

This onéndnenit added the following highvays ‘to the list of
“through”

roads: . rf

Fairbanks “International Airport ‘Road
|

Anchorage-Fourth Avenue-Post Road
Anchorage-International Airport Road
Copper River Highway -
Feirbanks-Nenana Highway ~

Sterling Highway
Kenai Spur from Mile O to Mile 14
Talmer-Wesilla-Willow Road

,

of

(exclusive of that 3 20 CAG

10/25/ 51

9.

10.



ford

13.

- issuance of a. revocation order (PLO 1613) which would ellow claimants

Steese Highvey From
Mile O to Fox Junction

The Anchorage-Lakée Spenard Hipnvay was redesi nated
©

the Anchorage Spererd Highway
'

. The Fairoanks-College Highway wes deleted from the
list of through roads.

H w
b follo.wing highways”were deleted ‘from the "Seeder" road list:

serling. Highway ,
_ University to Ester Roed f
Kenai Junction to Kenai Road

, ‘

Palmer to Finger Lake to Waesille Road
|

Paxson to McKinley Fark Road
Steese

Highway
from Mile Oto Fox Junction

The following roads were added to. the list of "feeder" roads:
.

,

Kenai ‘Spur from Mile 1 to Mile 31
. ‘Nome~Kougarok Road.
he, - Home Teller. Road .. Te ut -

heeof August,1;°1956
| Piblic Law 892 . : oa aall.

- The .purposeof this,Act was to provide for ‘the disposal of public.
lands within highway> telephone and pipeline withdrawals in Alaska, . 7
subject to appropriate easements. This Act paved the way for the

and owners of land edjacent to the
higawey ¥

withdrewal a preferenceright to acquire the adjacent land.
.

‘April 1, 1958 FLO.1613 a . :12.

This order, accomplished the intent of the Act of
AugustBs. 1956.Briefly, it did the ‘following:

—

.

1. Revoked PLO 601, ‘as modified by PLO 757, and provided a -

means whereby adjacent. claimants and owners of land could
' acquire the restored lends, subject to certain specified

highway easements. The various methods for disposal of the
‘restored lands are outlined in the order.

Revoked PLO 386 as to the lands‘ vithdrewn for pipeline and.
_ telephone line purposes along the Alaska Highway. Tt pro-
vided easements* in place of the withdrawals. . .

Act of June 11, 1960 Public Law 86-512

Tiis Act amended the Act of August 1, 1956. ‘This was a special act 7to ellow the owners and claiments of land at Delta Jumtion and Tok ~
Jurction a preference right to purchase the land between their property -

~~

hk



ard the centerline of the highnvay. The Act wes necessary since the
™~

" lana in both towns was still reserved for townsite purposes, even
. efter the hicawey, telephone line, and pipeline withdrawals were
,

- revoked. : -

ue

' ‘ %

‘

— . .

So

J
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TNE 43—PUBLIC LANDS;°
INTERIOR

Chopter }—Bureov of Land Manage.
ment, Deporiment of the Interior

Appsodis—-Publiz Lond Orders .
$Pubie Land Order 1013}°

ga3B0s)
ALASKA

BEVOKING PUBLIC LAND OXDTE NO, 601 OF
AUGUST 10, see8, Witten RXSERYED PUBLIC
LANDS POR Kichwar FUAPOSTS, AND PARe
TIALLY ALYOK DIO FoSLIC LAND OADAR NO,

dee OF JULT 34, I96t
Hy virtue of the suthority vested In

the President and pursuant to Executive
. Order’ Ne. 30355 of May 26, 1952, and
the act of Aucust 3, 1958 C710 Stat. 8937
it ls ordered as follows: .

{. Public Land Order: No. 601 of
August 10, 2949, ns modified by Public
land Order No-752-of. October. 18, 1851,
“reserving for highway purposes the pub- . ..

* Ve lands fh Alaskew lying within 300 feet *

_
on each Side of the center line of the
Alaska Highway and within 150 feet on
each side of the center line of the Ritb= .—

ardson Highway, Gienn Highway, Haines
Highway. the Seward-Anchorage Hishe
way fexclusive of that part thereof,
Sibin the boundaries of the Chogsch
Rational Forest), the Anchorsge-Lake
Spenard Highway, and the Frirbankse
College Highway, is hereby revoked. |
“ 2, Public Land Order No. 286 of July
31, 2947, a0 far ns St withdrew the follow-
ing-descrived tands, Identified as items
fe? and (b) in sald order, under the jure
isdiction of the Secretary of War for
rixht-of-way purposes for a telephone
line and an ol) pipeline with appurise
Hances, is hereby revoked:
fs} A atrip of land 50 feet wide, 25 feet on

earn side of & tniephone Hine sa located and
Constructed generally paraiis! to the Alaaka -

.

Mignery from the Alaaka-Yukon Territory
Bendre to the junction of tue Alsske
Wianeay with the Micbardesog Highway vest
Big Oetia, Alnaka,
1») A sfrip of Jand 90 feet wists, 20 feet

®n each side of @ pipeline as located and.
fonstructed generally paraucs to the Alnska
Michway trom the Alsska-Yukon Territory
Mundary to the Junction of -the Alsska
itrhway with the Richardson Highway near
dg Delis, Adasza, .

3. An easement for highway purposes, !

including appurtenant protective, scenic,"

. and service areas, over and acrdss the
- ands deseribed in paragraph f of thts
ender, extending 150 fect on cach side of
the center tine of the hiahways mens
Meneod therein, is hereby established,

4. An easement for telephone fine purs
Tera Jn, over, and across the lands des
Strbed In paragsaph 2 cad of the order,
*atonling 2 Jeet on ench aide of the
Teiephene Nine referred to in that pata
feach, and an casement for pipeline pur~
fees, In, undrr, over, and acress the
tands deneriped in paraginph a ¢b) of
Shits order, extending 10 fect on each aide
*f the pinetine recerred ta in that paras
orayh, are hereby rstabliahed, together
+ th Une right of ingress end egrens to all
erctionas Of the above easements on and
Stross the Janda hereby released from
*ithdrawal,

7 Date PLO

.

5.The casements established under
paragraphs 3 and 4 of this order shall
extend across both surveyed and unsure
weyed public lands described in parse
graphs 1 and 2 of this order for the
apteined distance on cach side of the
tenterline of the hirhways, telephone
‘ne and pipeline, as those center lines
are ScHnitely jocated as of the date of
this order. ‘
8. The lands «ithin the easecients

estsblshed by paragraphs 3 and ¢ of
this order knall not be occupied or used
for other than the hishways, telexraphs.
line and pipeline referred to in paras”
graphs 1 and 2 of this order except with
the permission of the Secretary of the
Interior or his dcicente as provided by
acelion 3 of the act of August 1. 1B56 .

670 Btat. 898), provided: that if the Jands
crossed by such essementa are under the
Jurisdiction of a Federal deparioernt or
agency, other than the Department of
“the Intertor, or of a Territory, State. of
otherGovernment subdivision or agency,
gurh permission may be granted only
with the consent of such department, .

ecency, or other governmental unit,
%.. Fre anda released Srom withdrawal

- by paregrapha 1 and 2 of this order,
* which, at the date of this order. adjoin -

Jands in private ownership, shall be of=
Jered for sale at not jess than their ap-
praised va)ue, as determined by the sue
thorized offcer of the Bureau of Land
Management, and pursuant to rection 2
of the ect of August 1. 1958, supra.
Owners of such private lands shall have

~~ & preference right to purchase at the ape
pratsed value ao much of the released
lands adjoining their private property
as the authorized oMcer of the Bureau of
Land Management deems equitable, pro-
vided, that ordinarily, ownera of private
Jands adjoining the lands described in
paragraph 1 of this order will have a
preference right to purchase releaned
Jands adjoining their property, enly up
to the centerline of the highways located
therein. Preference right claimantsmay
meake application for purchase of ree
Jensed Janda et any time after the date
of this order by giving notice to the ap-
propriate land office of the Bureau of

, hand Management. Lands described in
thls paragraph not claimed by and sold
to preference claimants may be sold at .

public auction at not Jess than their ap~
praised value by an authorized oficer of
the Bureau of Land Management, proe
Vided that preference claimanta are Drst
given nolice of thetr privilege to exercise
their preference rights by a notice ade
dreased to their inst address of record tn
the oMce In the Territory tn which their
title to their private Innds fa recorded.
Buch notice shall give the preference
claimant at least 60 days in whirh to
make application to exereise hhs prefere
ence right: and Sf the application is not

PLO No.:
signed:

fied within the time specified. the pref- —

erence right whl be lost. Preference
Fight claimants wi}l also jose their pref<
erence rizhtia if they fall to pay for the
Jands within the time period aprcined by~
the authorized oficer of the Dureau of
Land Manarsement, which time pertod
ahall mot be cas than a0 Gaya.

’
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- highways located therein.

8. The lands released from withdrawal
by paragraphs I and 2 of this order,
which at the dote of this order, adjoin
Jands In valid unperfected entries, loca-
tions, or sctilement claims, shall be sub-
fect to Inclusion In such entries, locations
and claims, nolwithslanding any statu-
tory Hmltations upon the aren which
may be Included therein. For the pur=
poses of this paragraph entries, locae
“tans, and claims include, but are not
Himited to, certificates of purchase under
the AJaska Public Sale Act (63 Stat. 679;
48 U. 8. C. 364n-e) and leases with op-
tion to purchase under the Small Tract
Act (52 Stat. 609; 43 U.S.C, 6820) as
amented. Holders of such entries, loca-
tions, and cinims to the lands. if they
-haye nob gone to patent, shell have a

+ preference right to amend them to in-
elude to much of the released lands ad-
Joining their property as the nuthorized
eMcer deems equitable, provided, that
ordinarily such holders of property ade
Joining the jands deseribed in paragraph
1 of -this order will have the right to ine
clude released Jands adjoining such prope
erty only up to the centerline of the

Allowances
of such amendments whl be conditional
-upon the paysnent of such fees and com=
missions as may be provided for in the
rerviations governing such entrirs. Jocas
tions. and elnims together with the paye

_ Ment ol any purchase price and cost of
surveys of the land which may be estap-~
Mshed by the law or regulations govern=-
ing such entries, locations and claims, or:
which may be consistent with the terms

- Of the sale under which the adjoining
land ts held. Preference right claime

- ante may make application to amend
thelr entrier, locations, and claims at any
time after the date of this order by give
ing notice to the appropriate land office

|

of.ths Bureau of Land Manaxement.
Lands described in thia paragraph, not
tlaimed by and awarded to preference
claimants, may be sold at public auction
at not Jess than their appraised value bythe authorized oficer of the Buresu of
Land Management, provided that pref-
erence claimants are first given notice of
thelr privilege to exercise their prefere
ence rights by a notice addressed to their
last address of record in the appropriate
land office, or {f the Tand ts patented, in
Vhe Territory in which title Lo Uber prie
vale Inng is recorded, Such notice shall
sive the claimant at least 60 days in ~

which to make application to exercise
his preference right, and if the applica
Vion ba not Nied within the time apecified° the preference right will be Jos. . Pref=
erence right claimants will also lose their
preference rights if they fall Lomake any
fequired payments within the time pe-viod aperified by the authorized officeref the Bureav of Land Management,oe time period shall not be jess than

aya, = -

9. (a) Any tract released by Paragraph
|lor 2 of this arder from the withdrownis

made by Pubtle.Land Orders Nos. 60),
83 modified, and 385, which remains uns
*Sold after being offered for sole uncer
Paragraph 7 or & of this order, shall re-

_m™msin open to cficrs to purchase under
Section 2 of the gct of August 1. 1956,
supra, at the appraised value, but tt snail
be within the discretion of the Secretary
‘of the Interior or his deicgate as to

- whether such an offer shall be accepted.
tb) Any tract released by Parsgraph 1

er 2 of this order from the withdrawals
made by Public Land Orders Nos. 601, 93
modified, and 386. which on the date
hereof does not sdjoin privately-owned
jJand or land covered by an unpatented
Clabn or entry, is hereby opened. subject
to the provisions of Paragraph 8 hereof,
if the tract is not otherwise withdrawn,
to setliement claim. application, aeiecc-
tion or location under any applicable
Public land jaw. Such a tract shal) not-
be disposed of a3 a tract or unit separate
and distinet fram adjolning public lands
outside or the area released by this order,

. but for disposal purposes, and without
losing its identity, tf it is already sure
veyed, it shali be treated as having
merged into the maaa of adjoining public
Jands, subject. however, to the easement
Bo far xs It applies to such Janda. .

(ec) Because the act of August 1. 1956°
(70 Stat. 896; 48 0. 8S. C. 420-420) Is an.act of special application. which author-
izes the Secretary uf the Interior tomake
a!sposals of lands included in revocations
such as made by this order, under such
Jaws as may be specified by him, the |

preference-right provisions ef the Vet~ -

trans Preference Act of 1944 (58 Stat.
247; 43 U.S.C. 279-284) as amended, and
of the Alaska Mental Health Enabling
Act of July 28 1958 (70 Stat. 708; 48
U. 5. C. 46-3b) will not apply te this .
-order.

10. ATl disposals of Jands included in
the revocation made by this order, which
are under the jurisdiction of a Federal
Gepartment or sgency other than the
Department of the Interior may be made
only with the consent of such deparia
ment or agency. All lands disposed of
under the provisions of this order ahall
be subject to the easements established
by this order. .

AL. The boundaries of all withdrawals
and restorations which oa the date of
this order adjoin the highway easements
created by ihis order are hereby exe
fended to the centerline of the highway
easementa which they adjoin, The .
withdraws) made by this paragraph shall
include, but not be limited to the with=
drawais made for Air Navigation Site
No. 7 of July 313, 1954. and by Publis
Land Orders No, 388 of July 31, 1947, No.-
622 of December 15, 1949, No, 808 of
February 27, 1852, No. 975 of June 18, °

1834, No. 1037 of December 16, 1954, No.
2059 of January 21, 1858. No. 1129 of
April 18, 1055, No. 1179 of June 260, 1954,
and No, 118} of June 29, 1235.

: Roosx Eansr,
Antstant Secretary of the Interior.

Aram. 7, 1958. .

{P. MH. Doo. 85-2559; Fited, Ape. 30. 1836;
ami
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Office of wheSecretary“ :
:
‘ . {Order 2665, Amdt, 2)

-
™ ™ :

7

ALASKA
_ , RICHTS-OF-WAY YOR HIGHWAYS

; .
/ SertemseR 15, 1958. -

. Section 2 (a). (1) is amended by
sdding to the list of public highways,designated as through roads, the Fatr-’

. banks-International Airport Road, the’
. Anchorage-Fourth |Avenue-Post Road,_ / ; .the Anchorage International .Alrport-

! “Road, the Copper River Highway, the. .
- -Fairbanks-Nenana Hisnway, the Qenali. Highway, the Sterling Hichway, the

. US #enal Spur from Mile 0 to Mile 14, the
—_ Palmer-Wasilia-Willow Rond, and the.Bteese Highway fromMile0 toFox Junc-

‘ Lake Spenard Highway as"the Anchor-
. age-Spenard Highway, and by deleting

- the Fairbanks-College Highway. .
. . . .

:
: 2. Section 2 (a) (2) is amended by

: “deleting from the Hst of feeder roads
oe theBterling Highway, the University to

° .
° Ester Road, the Kenal Junction to Kenat-

.
, .

you Road, the Palmer to Finger Lake to -
.

: Wasilla Road, the Paxson to McKinleyPark Rond, and the Steese Highway,

. a tion; by re-designating the Anchorage. -

*

from Mile 0 to Fox Junction. and by add-
.

¢ - . ing the Kenai Spur from Mile 14 to Mile .—
.

: 31, the Nome-Kougarok Road, and the;~ | - ot

Nome-TellerRoad.” m3.. Farp A. Sraton, 4Secretary of the Interior, -«=
. x é BR. Doc, 66-7583; Filed, Bept. 20, 1058;7

.

. ' . ‘\
\
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Q Office of the Socratary |
:

[Order 2685)

Rucars-o¥-Way roa HucHWAYs os ALAS
- Ocrosxz 16, 1951.

Sxcrion 1. Purpose. (a) The purpose
of this order is to (1) £x the width of sl
public highways in Alaska established
or maintained uncer the Jurisdiction of
the Secretary .of the Interior and (3)
prescribe a ublform procedure for the
estabushment af rights-of-way or easee
_roents over or ecross the public lands for
such highways. Autoority for these ace
tidns is contained ta section 2 of the act
of June 30, 1032 (47 Stat. 446, 48 0. &.
‘221a8).

7
:

’ Bre. 2. Width of publie highways.
‘(®) The width of the public highways’ -

"fn Alaska shall be ns follows:” (1) Por through roads: The Alaska
Highway shall extend 300 feet on cach
side of the center line thereof. The
Richardson Hishway, Glenn Highway,
Maines Highway, Seward-Anchorage.
Highway, Anchorage-Lake Sperard
Bishway and Fairbants-Collegs High-
‘way sball extend 150 feet on each sida of
ae center line thereof,

(2) For feeder roads: Abbert Road -

‘(HodsX Island), Edgerton Cutoff, Eloett -

Highway, Seward Peninsula Tram road, ‘
Bteese Highway, Sterling Highway, Tay~
lor Highway, Northway Junction to Aire
port Road, Palmer to Matanuska to Wae
silla Junction Road, Palecr to Finger .

Lake to Wasilla Road, Gicnn Hichway
Junction to Fishhook Junction toWasilla,
to Enik Road, Slana to Nascsna Road,
Henal Junction to Kenal Road, Univers
sity to Ester Road, Ccatral to Circle Mot
Sprinzs to Portage Creek Road, Manlicy
Hot Springs to Eurcka Road, North Park

; Boundary to Fantishra Road; Paxson tor .

2icKinicy Park Road, Sterling Landing,Ophir Road, Iditarod ta Fist Read,

ihCe

~

Dillingham to Wood River Road, Ruby,
Lenz to Poorman Road, Nomo}
Council Road and Nome to

Ecssia |

.

1132
. Sey,O.26 bS~0O-(6-S7

e

Read chalench extend 163 feet on each€lde of the center line thereof, .
($) Por local roads: AN public recds

not clessified a3 throuch reads or feedertTcads shall extend £0 feet on each sidaof the center lina thereof, -

5x0, 3, Establishment of rights-of-way
*

he mente.
fa) A reservation for

sus Way purposes covering the lands emeett Ja the throuch roads mentioned
Section 2 of this order was mada by

Pubuc Land Order No. 601 of August 10,
2849, £3 amended by Public Land OrderNo. 757 of October } That order

under the publie-Jand Jaws, includin:
nm ~ . &

themaining and the mineral Jeasing lawa.(b) A” right-of-way or easement for ;
hishway p Ses

exibraced
urpases <ccvering the londs

Ocal roads equal in extent to ths widehof such roads as establi onof this cence
established In section-2

such roadz over and° across the public

1
é

in the feeder rocds and the °

is hereby established for ~

‘(c) Tha reservation mentioned in -Paragraph (a) and the righ!s-of-waeasements mentioned in phrmgraph "by.will attach os to all Bew constructioninvolving public roads in Alaska whenthe survey stakes have been set on thaSround and notices have been posted at
epreprintepolnts along

the route of tha
fivion S =

Width of the roads the
type andre. 4. Road maps fo be fled fn proLand Office. Lfaps of all public roads iAlsska .beretofore or hercafter con~ -&tructed showing the locationTords, together with appropriate lene

Bnd specidcations, will be Sled’ by thsAlocsts Roed Commission in the properLond Office at the earliest passibia datefor the information of tha Publis, ,
70 Ostax LyCaarcean, -

-! Secretary of the Interior,
{P. BR. Doo, 81~-32586: Pulled,8:48 a, mj om am 308ss

«

fe147

i
t

i'
2

ie



W
E

er
at

ta
m
e

O
h
an

,
O
te
e

O
P

ne
g

tt

U7:
=] Rit —_—

Yo-7FSTLoer Le,tgELieOrder 10-16Ss
Wubuts lacs Greer 757]

3‘ ALS
? ALIINDLISNT OF FOTISS ORDIN NO. GOL
; oF AUGUST 13, 2745, TESTRVINGPUSLIG

MOSFOR EacSwat FouPOSsS
BY oO

_fhe President on sicsucnt to Executiva
}
F Order 9337 of april24,1$333, it Is ordevedes follows:

The sixth posespa of ‘Public Land
Grider No. €61 of Acsuss 25, 1969, roserve
ing pubdiie lands fcr Riskway Purposes, -

ene withcommencing with she werds“Subject to

walid exdsting
righ=s”, is hereby amended.

‘to reac as folows: :

Subsect to veld acisting rights and toexisting surveys ‘a=2 ws rawsis for
othes than hiscwoy Soopeces, the pusile
lands in disses Soe 200 fect on
each side of the eocies Lizz of the Ainsta
Bishway -witttn 125 feet on each
side of the cezcemter of ihe Richardson ~

Highway, Glexa Eishwss.
ink Baines Highea oF, 3s Waythe Sewast-smshecnge,
: fexclusive of ths pas theséor within :

sz authority vested in”
\

fhe "boundaries
of the CaugachNest), the Anshorage-Latke Ssonat

eeheey, acd the Polrbants-Cotlesa
+

Eighway cre hereby withcerawn from ab
forms of appropriation under the srblic-‘land Jaws, including the minins sad
muneral-leasing laws, and reserved for
alsaway purposes. : ° , -
Easements having boon established on °

the lands relecsed by this order, such-ES are not
open

to anpropriantioa un.”
Ger the public-iand laws except cs a partiof alegal subd:vision, if surveyed, or an

Tations? ~

Jngjacent area, 1? unsurveyed, ond Se yess -

sto tho pertinent easement, .
: * Osean L. Coapzzan,.

_ Secretery of the InvcrorsOcfopza 13,1851,
0% R. Doo. 112675; Filed, oct. 19, 1951; :
t $:02 a. m} ee is i

“Giaeo of tho Ssosiary
*Crézz 25051 ~
4 ewes
co2 Sot SowSwars GY AwSTE er

*) LEROSE h.cxiond 103 fo2h,on, eco. Lah neiet gida of the center Nn
aPara

"
wee Nod Or cecal renas: Ail public roses 2

“Hot clossified 23 through reads ov feccas:
xwonds shell extend £0 fest on each sues

.

the conter linethescog,” -Oczss=m_ 16, 1951,
Brower 1, Purpsce. (2) The purpesoof this order4s ta 2) Sa the width of al

public Rishwass i:

flesza estabushea
or moalatained tha jurisdiction of
the Secretary of <2 omterior end (2)
wesezita & umiféom srosecura for thewee

establishmens o2Tekis-of way or Casa<
ments over or crass the mavsiic lands torsuch Highways. <ccority ger these 20stions is conta’sedinre 2 of the acs
of June 30, 1932 tsa!£224. 445, 48 0.5. Cy£225,
2212). :

Szo, 2. Wits of pestle Rigkway2@) The width of tha pode Aiznways:
in Also st

Moll Seas Zolows:
CL) PorAion Tords: The Alaska

SMighwey eb. exw S33 feet on each
side of thecensss shereor,
Richaréson Eishvcs.
Siaines Kiskway, Szwird-Anchorags_
Highway, fnehicepa-lske

SpencrdBigawsy sod Fottonss-College Hid
waysiail ex “139 Jeet on exch side on.the center ise therecz,
(2).Por feeder xoncs: 3

“Ghodiak Island), Sicsrten
Highwey,Sev

Sort Road
uter, SiMott

werePosies Tras ad,
_ Stecse sthwes, Hiecias Disghway, Tavs“lor ais" 5. Sunction to Airs
port Re2oad, PelmcriotacTenusin to W/n-
“sit, Junction Bose, Polmer to Finger
Leake to Wasits Booed, Glenn Hichwa:Junctionto =Fisbhce=,= Sosenoa toWasilla
to smaors

Read, te Nabesna Road,
Menai Junction ts Elance! Rosd, Univers _
aity to Sster Roos, Contrel to CircleZo
ByraTs |

to Porms2Cosel Bond, 2Hot Springs to Dase=s Baad, North Pare
Bournedary to Zins Ss Rene

Read, Paxsonto”
“Mesintey Part Fore, Sterling Landicg
to Ophir Road, Iicuored to Fiat Read,
Dilincham to Wood River Read, Ruby
to TLeaz to Pusnsa‘to Council Rood snd Nome toBessio

oF

Zanley

The :

Giern Elghwoy,

R d, Bes

“WSke.8.Hsapiaendof:of CRIS RIET EOS+07 Cascilent3z. (2) A reservation ior
highway purposes covering the lends om-
braced in the through roads mentioned
ta section 2 of this order woes mace b7
Pubiio Land Order No. 601 of Aucuss 10,

. 2949, as amecded by Public Lond Orde>
No, 157 of October 16,1051, Th:hat ercesOperates as 2 complete setrezation of Tia
Jand fromail forms of appropriation”

~ uncer the public-landlaws, Including tha__mining and the mineral] leasing laws. :

(b) A xight-of-wey or easement for
hishway puxposes covering. the lands”

~embraced in the feeder reads and tha
--local roads equsl in extant to the widin©of such roacs cs established In section2-or this orcer, is. hereby established for~.«.
‘such roads over and scross the public...“Fonds,
we (c) Tne reservation mentioned (fa

. Paragrapr (a) and the rights-of-way az,
_
exsements mentionsd In porazraph (b) 2

, will attach os to sll mew construction 2. fayolving public rozes in Alust=a, when- 3
“the survey stakes have been set on the «
Sound end rotices have been posted as-a
appropristepotats along the route ofsh52,Rew construction specitying the type anc©=

“7 width of the reads...
- Szad Eosd mops 3to be Rled in srozer
Lend Office. saps of all pebile rends in.
flasika heretsfora or hereafter ecsn-,
curucted showing’ the Iscation of tha
rocds, together with appropriate: picng
end Gpecifesmons, whl be fied by tro
AlaskaRoce

Commission in the proparisud Giles ot the earllest possibly ¢2t3 .
Zor tho information of the public,

. Oscar Le, Cxarcien,
Scerctery of the Interis?.

aoe
TR Doe, 52-1.2586: milcd, Cot.

30, ioal;. - 686am}p .
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[Public Land Order 601]
ALASKA

RESERVING PUDLIC LANDS FOR HICHWAY
PURPOSES

By virtue of the authority vested in the
President and pursuant to Executive
Order No, 9337 of April 24, 1943, it fs
ordered as follows:

_
_Executive Order No. 9143 of April 23,

1942, reserving public lands for the use
of the Alaska Road Commission in con-
nection with the construction, operation,
and maintenance of the Palmer-Rich-
ardson Highway (now known as the
Glenn Highway), fs hereby revoked.
Public Land Order No. 386 of July 31,

1947, is hereby revoked so far as it relates
‘to the withdrawal, for highway purposes,
of the following-described lands:
(a) A strip of land 600 feet wide, 300

fect on each side of the center line of
the Alaska Hichway (formerly the Cana-
dinn Alaskan Military Highway) as con
structed from the Alaska-Yukon Terri-
tory boundary to its junction with the

Richardson
Highway near Big Delta,

Alaska. ‘

(b) A strip of Iand 600 feet wide, 300°"
fert on ench side of the center line of the
Gulkana-Slana-Tok Road as constructed
from Tok Junction at about Mile 1319 on
the Alaska Highway to the junction with
the Richardson Highway near Gulkana,
Alaska,

_ Subject to valld existing rights and to
existing Surveys and withdrawals for
other than highway purposes, the public
lands in Alaska lying within 300 fect on
each side of the center line of the Alaska
Highway, 150 feet on each side of the
eenter line of all other through roads, 100
fect on cach side of the center line of
ail feeder roads, and 50 feet on each side
of the center Hne of all local roads, in
accordance with the foilowing classifica-
tions, are hereby withdrawn from all
forms of appropriation under the publice
land laws, including the mining and min«
eral-leasing laws, and reserved for high-
way purposes:-

Tunovcn Roaps
Alaska Hochway, Richardson Highway,

Giean Highway. Unines Highway, Tok Cute

Ferozr Roats

Steese Highway, Eliott Highway, McKinleyPork’ Road. Anichorape-Potter-Indian Roard,
Edgerton Cut-C%, Tok Eoxle Read, Ruby="
Leug-Poorman Road, Nome-Soinmon Road,
Renal Lakestemer Road. Pairnunus-Colege
Road. Anchors :¢-Lake Syenard Lead, CarcieHol Springs Rowl.

Io

ra
e 4

,

(20 .60/
Hegel 1? ef13,

bY

“Loca, Roaps
All roads not ¢lassified above as Through

Ronds or Feeder Roads, established or maine
tained under the jurisdiction of the Secretary
of the Interior,

With respect to the lands released by
the revocations made by this order and

‘ not rewithdrawn by it, this order shall
become effective at 10:00 a. m. on the
35th day after the date hereof. At that
time, such released Jands, all of which
are unsurveyed, shall, subject to valid
existing rights, be opened to scttlement
under the homestead laws and the home-
site act of May 26, 1934, 48 Stat. 809 (48
U. S.C. 461), only, and to that forra of
appropriation only by qualified veterans
of World War If and other qualifiec ser-
sons entitled to preference under the act
of September 27, 1944, 58 Stat. 747, as
amended (43 U. S. C. 279-284), Come
meneing at 10:00 a.m. on the 126th day
after the date of this order, any of such
lands not settled upon by vetcrans snall
become subject to settlement and other
forms of appropriation by the - public
generally In accordance with the approe
priate laws and regulations.

Oscar L. CHapuan,
Under Secretary of the Interior,

Aucust 10, 1949.

1P. R. Doc, 40-6642; Filed, Aug. 15, 1949;
6:46 a, m.]
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July 24, 1917
*

(H.R. 1554)
[Public Law 220]

Alaska.

48 U.S.C. §§ 32!a-
327.

Reservation of right
ol-way for roads, etc.

Payment for value
of crops, etc.

.

(

PUBLIC LAWS—CHs. 313-315—JULY 24, 1947 (61 Stat.

(CHAPTER 313]
AN ACT

To amend the Act entitled “An Act providing for the transfer of the duties
authorized and authority conferred by law upon the board of road commis-
sioners in the Territory of Alaska to the Department of the Interior, and for
other purposes”, approved June 30, 1932.

Be it enacted by the Senate and House of Kdjresentattves of rhe
United States of America in Congress assembled, That the act entitled
“An Act providing for the transfer of the duties athorized and
authority conferred by law upon the board of road commissioners in
the Territory of Alaska to the Department of the Interior, and for
other purposes”, approved June 30, 1982 (47 Stat. 446), is hereby
amended by adding at the end thereof the following new section:
Src-5.:-In ‘all patents Tor lads heres ftet Taken~up,-entéred,located in the Territory of Alaska, and in all deedsby the United

States hereafter conveying any lands to which it may have reacquired
title in said Territory not included within the limits of any organized
municipality, there shall be expressed that there is reserved, from the
lands described in said patent or deed, a right-of-way thereon for
roads, roadways, highways, tramways, trails, bridges, and appurtenant
structures constructed or to be constructed by or under the authority
of the United States or of any State created.out of the Territory of
Alaska. When a right-of-way reserved under the provisions of this
Act is utilized by the United States or under its authority, the head
of the agency in charge of such utilization is authorized to determine
-and make payment for the value of the crops thereon if not harvested
by

the owner, and for the value of any improvements, or for the cost
oh coves heWApproved July 24-19

July 24, 1947
{H. R. 2097]

{Public Law 230;

Northern Cheyenne
Indian Reservation.
Sale of timber, etc.

July 24, 1947
{H. R. 2825]

{Public Law 231}

Minnesota.
Appropriation nu-

thorized for school
facilities.
&4 Stat, 1020.

[CHAPTER 314]
AN ACT

To declare the ownership of the timber on the allotments on the Northern Cheyenne
Indian Reservation, and to authorize the sale thereof.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That, notwithstand-
ing the provisions of the Act of June 3, 1926 (44 Stat. 690), the timber
on the allotments on the Northern Cheyenne Indian Reservation,
whether or not the lands were hitherto classified as chiefly valuable
for timber, are hereby declared to be the property of the allottees and
may hereafter be sold pursuant to the provisions of section 8 of the
Act of June 25, 1910 (86 Stat. 857; 25 U.S. C., sec. 406). Nothing
contained in this Act shall be construed to require the payment to the
allottees of the proceeds of sales made prior to the passage of this Act.
Approved July 24, 1947.

(CHAPTER 3215] AN ACT
To provide additional funds for cooperation with public-school districts (organized

and unorganized) in Mahnomen, Itasea, Pine, Beeker, and Cass Counties,
Minnesota, in the construction, improvement, and extension of school facilities
to be available to both Indian and white children.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That, in addition to
the amount authorized to be appropriated by the Act of October 8,
1940 (Public, Numbered 804, Seventy-sixth Congress), there is hereby
authorized to be appropriated, out of any funds in the Treasury not
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