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Section Line Easements

Basis for section line easements:

Act of July 26, 1866 (RS 2477) (43 CFR 2822, 43 USC 932)
Chapter 19 SLA April 6, 1923
Chapter 123 SLA March 26, 1951
Chapter 35 SLA March 271, 1953

The Mining Law of 1866 made an offer of free rights of way over un-
reserved public land for highway purposes. This offer became effective
on April 6, 1923, when the territorial legislature passed chapter 19.
Any lands in Alaska appropriated and patented after April 6, 1923 were
subject to an easement along all sections, 4 rods (66 feet) wide.

The section line easement law remained in effect until January 18, 1949.
On this date the legislature' accepted the compilation of Alaska law
which also repealed all laws not included. The section line easement
law was repealed.

On March 26, 1951, the legislature passed an easement law which dedi-
cated a section line easement 100 feet wide along all section lines on
land owned by or acquired from the territory. This was modified on
March 21, 1953, to include an easement 4 rods wide along all other
section lines in the territory.

To have an easement on a section line means that the section line must
be surveyed under the normal rectangular system. On large areas such as
State or Native selections, only the exterior boundaries are surveyed,
hence there are no section line easements in these areas (until further
subdivisional surveys are carried out.)

Since all Federal land is reserved in Alaska at this time and since

the section 1ine easement attaches only unreserved public land (at the
time of survey or at the same time after survey), it is unlikely that
the section line easement will have much applicability on Federal lands
in the future. In any case, the section line easements will have no
applicability on any finalized D-2 land since the land will be reserved
at the time of any survey.

Land surveyed by special survey or mineral survey are not affected by
section line easements since such surveys are not a part of the rectangular
net. . '

Section 1ine easements relate solely to highway or road use by the
public. They cannot be used for powerlines or restricted private access.
The date of survey and appropriation of the land must be considered in
determining the presence of a section line easement.
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STATE OF ALASKA, DEPARTMENT
OF HIGHWAYS,

GORDON E. GREEN, VIOLA GREEN,
A. LEE GOODMAN, JOAN D.

GOODMAN,

THE SUPREME COURT OF THE STATLC OF ALASKA

Appellant,

V. File No. 3184

OPINMNTION

L

Appellees.

[No. 1706 - September 1, 1978}

Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,
J. Justin Ripley, Judge.

Appearances: Eugene Wiles, Robert L. Eastaugh
and Stephen M. Ellis, Delaney, Wiles, Moore,
Hayes & Reitman, Inc., Anchorage, for Appellant.
Murphy L. Clark, Anchorage, for Appellees
Green. David B. Loutrel, Croft, Thurlow,
Loutrel & Duggan, Anchorage, for Appellees
Goodman. , -

'Before: Boochever, Chief Justice, Rabinowitz,

Connor, Burke and Matthews, Justices.

RABINOWITZ, Justice.



1 .
The state brought eminent domain actions in the

superior court seeking portions of the lots owned by the
Greens and Goodmans for use in the planned widening of

Tudor Road in Anchorage. The state claimed a right-of-way
extending 50 feet on either side of Tudor Road's center.
line. The Greens and Goodmans argued that express pro&isions
in the patents to their lots limited the state's right-of-
way to 33 feet on either side of the center line. After the
state had amended its complaints, the parﬁies stipulated to
consolidation of the cases for determining liability issues

and ralso stipulated to resolution of right-of-way issues by

1. The state's complaints were filed July 9,
1974. 1Initially, the complaints sought a 50 foot right-of-
way and a 20-foot slope easement (for lateral support of the
roadway). The state filed amended complaints on November
12, 1974. The amended complaints omitted-.the slope easement
and instead sought to acguire:

(1) an estate in fee simple for the 50 foot
right-of-way on both the Green and Goodman pgrcels
(excluding minerals lying more than 100 vertical
feet below the roadway's surface), and

(2) a temporary construction easement on and over .
additional portions of the Green and Goodman
properties.

2. The Kerkoves and Urbaneks answered the statg's
complaint and alleged that "they are owners of a substantial
property interest" in the Goodman parcel.. They have not
appeared in this appeal. :



. 3
summary judgment if the parties could agree upon the facts.

Subsequently, both the state and the propertv owners moved
for summary judgment. The superior court granted summary
judgment in favor of the Greens and Goodmans on all liability
issues.4 The state then brought this appeal.

A brief history of the Green and Goodman parcels
is neceséary to an understanding of the parties' contentions
in this appeal. The lots were originally ownéd by the United
States and were among lands withdrawn "from all forms of
appropriation under the public-land 1aws"5 by the Secretary
of the Interior in 1942.- Pufsuant to that withdrawal order,
the lands were reserved for use by the War Department.6 In

1949 the Secretary of the Interior, acting pursuant to

executive order, terminated War Department jurisdiction but

3. Five separate actions originally were
consolidated; two of these involved the Green and Goodman
properties. The parties' stipulation expressly reserved
compensation and damages issues for separate trial or
determination "on an individual basis."

4. The superior court ordered summary judg-
ment for the property owners on July 26, 1976. Final
judgment was entered on September 21, 1976, for the Greens,
on September 27, 1976, for the Goodmans, and on October
28, 1976, for the Kerkoves and Urbaneks.

5. Public Land Order 5 (June 26, 1942).

6. Id.



provided that certain described lands, including the

—

property which was eventually conveyed tolthe Greens and

_qGoodmans, "shall not become subject to the initiation of

any rights or to any disposition under the public land laws
—until it is so provided by an order of classification . . .

opening ghe lands to application under the Small Tract Act

Such a classification order was issued the follow-
8 ;

~ing year; under that order, lots 1l (Green) and 12 (Goodman)

Wwere made available for small tract disposition.

—

The Goodmans and Greens contended that their
_Predecessor patentees first occupied the lots pursuant to

Small Tract Act leases and subsequently received patents to

q

“the land from the federal government. The patents con- -

" tained substantially identical reservations, including the

‘ollowing language:
- The reservation of a right-of-way for -
roads, roadways, highways, tramways,
trails, bridges, and appurtenant structures

— constructed or to be constructed by'or under
any authority of the United States or by

. 7. P.L.O. 615 (November 8, 1949; published in Federal
Register, November 16, 1949). i

p—

8. Small Tract Classification No. 22 (March 23, 1950).
— 9. The Goodmans allege that their predecessor
atentee occupied lot 12 on April 21, 1950, and received a
patent on April 28, 1952. The Green parcel (lot 11) was
lvased from the United States on September 1, 1952, and
- atent was granted on December 1, 1953.



any state created out of the territory of
Alaska in accordance with the Act of July
24, 1947 (61 stat. 418, 47 U.S.C., § 321[d}l).

The following typewritten language was added to the printed

patent form:

This patent is subject to a right-of-way
not exceeding thirty-three (33) feet in
width, for roadway and public utilities
purposes, being located along the north
and west boundaries of said land. _10 /

After the issuance of Small Tract Classification
Order No. 22 but before issuance of patents to lots 11 and
12, the Secretary of the Interior issued Secretarial Order.

11 _
No. 2665 establishing the width of public highways in

10. The gquoted language appeared in the patent
to the Goodmans' property. The typewritten language in
the patent to the Greens' property stated that the right-
of-way was located along the north and east boundaries of
lot 11. :

11. Secretarial Order No. 2665 reads, in part:
RIGHTS-OF~WAY FOR HIGHWAYS IN ALASKA

Section 1. Purpose. . (a) The purpose of this
order is to (1) fix the width of all public
highways in Alaska established or maintained
under the jurisdiction of the Secretary of the
Interior and (2) prescribe a uniform procedure
for the establishment of rights-of-way or
easements over or across the public lands of
such highways. Authority for these actions 1is
contained in section 2 of the act of June 30,
1932 (47 Stat. 446, 48 U.S.C. 32la).

Sec. 2. Width of Public Highways. (a) The
width of the public highways in Alaska shall
be as follows:

(1) For through roads: The Alaska Highway shall
~extend 300 feet on each side of the center line

thereof. [Other highways listed] shall extend

150 feet on each side of the center line thereof.



Alaska
of the
sified
set by

of the

~named "through" or "feeder" roads

which were under the jurisdiction of the Secretary
Interior. For "local roads" -- all roads not clas- -
as “thrqugh roads" or "feeder roads" -- the width
Secretarial Order No. 2665 wés 50 feet on‘each side

road's center line. Tudor Road was not among the
“12. '

(Footnote 11 continued)

(3) For local roads: BAll public roads not
classified as through roads or feeder roads
shall extend 50 feet on each side of the
center line thereof.

" 12. The relevant chronology is as follows:®

Small Tract Classification Order
No. 22 March 23, 1950

Alleged date of "entry" on Goodman
parcel pursuant to Small Tract

Order No. 22 _ April 12, 1950

Sécretarial Order No. 2665 1 October 20, 1951
. . (date of publication
in Federal Register)

Date of patent to Goodmans'
predecessor April 28, 1952

Lease date of Green parcel
under Small Tract Order No. 22 September 1, 1952

Date of patent to Greens'
predecessor _ . December 1, 1953



In light of this administrative order and the
chronology of events relating to these lands, appellant
State of Alaska takes the position that the Green and Goodman
parcels were subject to a 100 foot right-of-way for Tudor
Road. Specifically, the state argues that the planning and
construction of Tudor Road by the United States effectively
appropriated land lying in the right-of-way and reserved
such right-of-way to the United States. Prior to issuance
of patents to lots 11 (Green) and 12 (Goodman), the 100
foot right—bf—way reservation'fo; local roads established by
Secretarial Order No. 2665 became effective. Thus, reasons the
state, a right-of-way extending 50 feet from the Tudor Road
center line onto portions of lots 11 and 12 was validlf
reserved prior to the time private parties acquired vested
rights in the lots through issuance of the patents. As an
alternative to its motion for summary judgmeht, the state
asserted that a genuine issue of.maierial fact existed with
respect to the Goodman property, i.e., that the date of
Tudor Road's construction must be established before the'
-respective rights of the parties could be determined.

The Greens argue that their property was unaffected
by the Secretary's 100 foot right-of-way designation because
regulaﬁions under the Small Tract Act had segregated these
parcels from the operation of general right-of-way provisions

prior to the date of issuance of Secretarial Order No. 2665.



Thus, only easements reserved by authority of the Small

Tract Act apply. The Goodmans reiteraté the Greené‘ position,
"but they further contend that their predecessor patentee had
acquired vested rights under his lease pursuant to Small Tract
Claséification No. 22. Since the patent was obtained by
operation of the same lease provisions, vested.patent rights
relate back to the date of lease for purposes of determining
the applicable right—of—wayf Because the issues regarding
the Green and Goodman pafcels differ somewhat, we shall
discuss the two parcels sepérately.

3 The state argﬁes that Tudor Road had been appro-
priated by the United States prior to any interest vesting in
the Greens' predecessor patehtee. Thus, the state contends,
Secretarial Order No. 2665 established a 50 foot right-of-
way for Tudor Road in the same manner as it did for other
"local roads." _

The Greens-do not dispﬁte the federal goﬁernment's
appropriation of Tudor Road to the extent of the actual

13 ’
roadway and abutting shoulder. The Greens also acknowledge

13. The Greens devote a substantial portion of
their brief to the argument that the state's position is in-
correct because appropriation of land for a roadway does not
reserve a right-of-way beyond the width of the roadway and
abutting shoulder as actually established by expenditure of
funds or construction of the road. As we understand the briefs,
however, the state does not argue that the 50 foot right-of-
way was appropriated by the United States. Instead, the
state contends that once Tudor Road was appropriated,
Secretarial Order No. 2665 operated to establish a 50 foot
right-of-way -- regardless of Tudor Road's original width.



-

that their.predecessor in interest was not in possession of
lot 11 until after the original construction of Tudor Road.14
In addition, they agree with the state that Secretarial

Order No. 2665 is valid within its proper sphere of applic~
ation; but they contend that neither the statutory authority
upon which Secretarial Order No. 2665 is based nor the order
itself is épplicable to lands classified under the Small
Tract Act.

The Greens rely principally on this court's opinion

in State, Department of Highways v. Crosby, 410 P.2d 724

(Alaska 1966), to support their contention that 48 U.S.C.

§321a (1946) and Secretarial Order No. 2€65 were inapplicable

14, The relevant chronology for the Greens'
property is as follows: :

Secretarial Order No. 2665 October 20, 1951
(date of publication in
the Federal Register)

Application for small tract
lease by the Greens' predecessor
in interest August 26, 1952

Lease issued to the Greens' .
predecessor in interest ' September 1, 1952

Patent issued to the Greeng!'
predecessor in interest for
lot 11 December 1, 1953



e

—ta—

-

to lands classified under the Small Tract Act. In Crosby

this court determined that another statﬁte, 48 U.S.C. § 321

'd (1952), was not appllcable to lands leased or sold pursuantwf

to the Small Tract Act. The court relled upon congre551onal
intent as reflecﬁed in the legislative history of the Act of
July 24, 1947, codified as 48 U.S.C. § 3214 (1952), and
concluded:

[Tlhe 1974 Act, in speaking of lands

"taken up, entered, or located," had

reference only to those public land laws

where discretionary authority on the part

of a government officer or agency to impose

reservations for rights-of-way was absent,

and was not intended to apply to those

laws where such authority existed. 16 16 /
The Small Tract Act gave the Secretary of the Interior dis-
cretionary authority to sell or lease small tracts "under
such rules and regulations as he may prescribe", and the
Secretary had issued regulations prescribinag’a 33 foot right-
of-way without providing for the right-of-way requirements
contained in 48 U.S.C. § 3214 (1952). Accordingly, the
general right-of-way reservation in 48 U.S.C. § 3214 (1952)
did not apply, and only the discretionary right-of-way applic-

able specifically to Small Tract Act lands was operative.

15. Act of June 1, 1938, 52 Stat. 609, 43 U.S.C.
§ 682 (a) (1964). The Small Tract Act was made applicable
to Alaska by the Act of July 14, 1945, 59 Stat. 467.

16. State, Dept. of nghways v. Crosby, 410 P.2d
724, 727 (Alaska 1966) .

=10~



In tI case at bar, the state & :s not rely upon

48 U.S.C. §321d (1952); instead, it bases its argument-

exclusiveig on 48 U.S.C. §32la (1952) and Secretarial, Order

No. 2665. The statute involved in Crosby was enacted July

24, 1947; the statute which authorized Secretarial Order No.
2665 had been ena;ted 15 years earlier on'June 30, 1932.
In addition, the subjects addressed by §321a differ markedly
from those.addressed by §321d. Section 321la govérhs the

transfer of road construction and maintenance functions to

- the Secretary while section 321d requires certain right-of-

way reservations to be included in "all patents for lands

hereafter taken up, entered or located in the Territory of

’ 17. The Greens acknowledge that Secretarial Order
No. 2665 was issued pursuant to the Act of June 30, 1932, c.
320, §2, 47 stat. 446, 48 U.S.C. §321a (1946). That section
directed the Secretary of the Interior to "execute or cause
to be executed all laws pertaining to the construction and
maintenance of roads . . . in Alaska."

Under the provisions of 48 U.S.C. §32la (1946),
all appropriations made and available for expenditure by the
board of road commissioners under the Secretary of the Army
were transferred to the Secretary of the Interior "to be
thereafter administered in accordance with the provisions of
sections 321la-321d of this title." Id. The board of road
commissioners was also "directed to turn over" property for
the use of the Secretary of the Interior in constructing and
maintaining roads and other works. Id.

Section 32la was repealed by Pub. L. 86-70, §21

@) (7), June 25, 1959, 73 Stat. 146, effective July 1, 1959.

We note that both this court and the federal
courts have treated Secretarial Order No. 2665 as valid,
although no direct challenge to its validity has been raised.
See Myers v. United States, 210 F.Supp. 695 (D. Alaska
1962); Myers v. United States, 378 F.2d 696 (Ct. cl. 1967).

. _ll_



Alaska." The Crosby uecision held that right-or-way reser- .
vations under 48 U.S.C. §321d (1952) did not apply to small
tracts because Congress intended §321d to operate only if no
discretionary authority was available to reserve rights-of-
way when'public lands were "taken up, entered, or located."
Crosby did not conclude that right-of-way reservations under
the Small Tract Act were exclusive or that additional discre-
tionary right-of-way reservations were precluded.

Neither the Greens nor the Goodmans have cited any
authority indicating the Secretary's intention to exclude
other potentially applicable right-of-way reservations.
Administrative regulations under the Small Tract Act stated:

Unless otherwise provided in the ciassific—

ation order, the leased land will be subject to

a right-of-way of not to exceed 33 feet in width

along the boundaries of the tract for street

and road purposes and for public utilities.

The location of such access streets or roads may

be indicated on a working copy of the official plat

[ . - L] l 8 / .

"Thus, while the regulation may be read restrictively ("Unless
otherwise provided in the classification order . . . not to
exceed 33 feet in width"), its apparent objective was to
provide rights-of-way for "access streets or roads" and fpr

public utilities, not to eliminate other potentially

applicable reservations. As'the stateuemphasizes,_this

18. 43 C.F.R. § 257.16 (c) (1954).

-12-



19

language and ' e parallel language of tl lease suggest

the Secretary's concern with reserving access for other lots
within the_boundaries of the small tract lease area.20
Such provisions do not indicate that other rights-of-way
should be precluded. Nor does the language of the Small
Tract Act or its legislative history show Cengress' intention
to preclude operation of all right-of-way ;eservations
except those specifically applying to small tracts.

In the absence of some indication that Congress
intended right-of-way reservations under the Small Tract Act
to be exclusive or that rights-of-way reserved pursuant to
the Small Tract Act are incompaéible with other potentially

applicable rights-of~way, we conclude that the various

19. The lease for lot 11 provided, in part:

(m) That this lease is taken subject to the
rights of others to cross the leased premises
on, Or as near as practicable to, the exterior
boundaries thereof, as a means of ingress or
egress to or from other lands leased under
authority of this act. Whenever necessary,
the Regional Administrator may make final
decision as to the location of rights—of-way.
It has been determined that the land leased
herein is subject to a 33-foot right-of-way
along the north and west boundaries.

20. .It should be noted that the case at bar
involves rights-of-way for a bordering "local" road rather

than rights-of-way for streets or utilities serving interior
lots. :

-13-



discretionary rights-of-way must be allowed to operate
21 ’
together. Thus, unless the 50 foot right-of-way created

by Secretarial Order No. 2655 is irreconcilable with the

21. The Department of the Interior also contem-
plated the possibility of non-exclusive, overlapping rights-
of-way from more than one source. The Assistant Solicitor,
Départment of the Interior stated:

[Tlhere could be an overlapping of rights-
‘of-way over a tract of land as where :
a right-of-way generally provided for
under the act of 1947 . . . and specif-
ically referred to in a reservation desig-
nating a certain width, could intersect

Oor cross an access boundary road reserved
under authority of 43 C.F.R. 257.17(b).

Memorandum of Opinion of the Solicitor, Department of the
Interior, 1-59-2242.10 (Oct. 9, 1959). Although the memo-

randum is addressed to the express reservation of rights-of-

way considered in Crosby, it is significant because it reflects
the Department of the Interior's position that the 33 foot right-
of-way appearing in small tract patents is not exclusive.

An administrative agency's interpretation of
its own regulation is normally given effect unless palinly
erroneous or inconsistent with the regulation. 1A C. Sands,
Sutherland Statutory Construction § 31.06, at 362 (4th ed.
1972). See Udall v. Tallman, 380 U.S. 1, 4, 13 L. Ed. 24
616, 619 (1965); Burglin v. Morton, 527 F.2d 486, 490 (9th
Cir. 1975), cert. denied, 425 U.5. 973, 48 L. Ed. 2d 796
(1976). An administrative agency's interpretation of a
statute is not binding upon courts since statutory inter-
pretation is within the judiciary's special competency but
where the statute is ambiguous, some weight may be given
to administrative decisions interpreting it. Union 0il
Co. of Cal. v. Department of Revenue, 560 P.2d 21, 23
(Alaska 1977).

-14~



22

33 foot right-of-way created by regulations under the

Small Tract Act, the Green's property is subject to the 50
foot right-of-way.

The Greens also argue that even if Secrétarial
Order No. 2665 applies to land conveyed pursuant to the
Small Tract Act, thg order establishing a 50 foot right-of-
way and the administrative regulation establishing a 33 foot
right-of-way must be construed together. The Greens contend
that only by limiting the right-of-way to 33 feet in width
will both the order and the regulation be permitted to
operate without nullification of one or the Bther; in addition,
?he Greens argue, the 33 foot right-of-way is more specific
and should control when applicable reservations are in
conflict. The state counters by saying that the 50 foot
right-of-way establishéd by Secretarial Order No. 2665 is
consistent with the 33 ‘foot right-of—way established by
administrative regulation because the purposes served by

the two rights-of-way are different.

22. Regulations promulgated pursuant to the Small
Tract Act stated:

Unless otherwise provided in the classif-
ication order, the leased land will be subject
to a right-of-way of not to exceed 33 feet
in width along the boundaries of the tract
for street and road purposes and for public
utilities. (emphasis supplied)

43 C.F.R. §257.16(c) (1954).

-15-~



While we agree with the Greens that the 33 foot

right-of-way reservation is more specific, it does not
follow that the 50 foot right-of—way may not operate. That
is, language .of the administrative'fegulation, classification
order and small tract patent show a progressively narrower
focus on the Greens' lot; thus, the 33 foot right-of-way
reservation appearing in the patent is more specific than
the general right-of-way reservation contained in Secretarial
Order No. 2665. Nevertheless, the rule of construction
favoring specific provisions over general provisions need
not be invoked unless it is impossible to give effect to
both provisions. As Professor Sutherland explains:
Where one statute deals with a subject in
general terms, and another deals with a
part of the same subject in a more detailed
way, the two should be harmonized if
ossible; but if there is any conflict,
the latter will prevail, regardless of whether
’ it was passed prior to the general statute,

unless it appears that the legislature in-
tended to make the general act controlling.

23 / (emphasis added)

We think there is no serious conflict between the_
two overlapping rights-of-way and no need to resort to the

rule of construction favoring specific provisions over

general provisions.

The Greens correctly point out that the 50 foot

23. 2A C. Sands, Sutherland Statutory Construction
§51.05., at 315 (4th ed. 1973) (footnotes omitted).

-16- .



right-of-way makes the 33 foot reservation superfluous to
the extent of overlap. However, n; actual conflict exists
between the two prévisions. The primary purpose of both
reservations is to protect rights-of-way and thatlﬁurpose
is served with regérd to the 33 foot provision even if the
actual right-of-way is larger than 33 feet. The other
purposes of the reservation specifically applicable only to
small tracts, street and utility access to interior lots,
are not impaired if the Tudor Road right-of-way is 50 feet.
However, the converse is not frue: the purposes to be served
by the larger reservation for local roads'cannot_be served

24
as readily by a 33 foot right-of-way.

24, Other rule§ of construction also favor this
outcome?

As a general rule, where the language of a
public land grant is subject to reasonable
doubt such ambiguities are to be resolved
strictly against the grantee and in favor
of the government.

3 C. Sands, Sutherland Statutory Construction § 64.07, at 137

(4th ed. 1974) (footnotes omitted). See generally id. §§ 63.02,
63.03. Public grants must also be evaluated in light of other
rules and aids of statutory construction. Id. § 63.10, at 103.

Administrative regulations which are legislative
in character are interpreted using the same principles
applicable to statutes. 1A C. Sands, Sutherland Statutory
Construction § 31.06, at 362 (4th ed. 1972). See generally
Kelly v. Zamarello, 486 P.2d 906 (Alaska 1971). 1In the case"
of administrative regulations which deal with the same sub-
ject, their provisions should be considered together:

Prior statutes relating to the same subject
matter are to be compared with the new pro-
vision; and if possible by reasonable con-

-17-



In light or the foregoing considerations, we

conclude that the superior court erred in granting the

Greens' motion for summary judgment. Since there are no

genuine issues of material fact with respect to the Green

property, the state's motion for summary judgmént should

have been granted.

(footnote 24 continued)

struction, both are to be so construed

‘that effect is given to every prov151on
in all of them.

2A C. Sands, Sutherland Statutory Construction § 61.02,

at 290 (4th ed. 1973) (footnote omitted). In some
circumstances, the interpretation of cne provision is properly
influenced by the content of another provision addressing
similar purposes or objects. State v. Bundrant, 546 P.2d

530, 545 (Alaska 1976), appeal dismissed, 429 U.S. 806,

50 L. Ed. 24 66. See also Stewart & Grindle, Inc. v. State,
524 pP.24 1242, 1245 (Alaska 1974) As Professor Sutherland
explains: .

The guiding principle . . . is that if it~
is natural and reasonable . . . that members
of the legislature . . . would think about
another statute and have their impressions
derived from it influence their under-
standing of the act whose effect is in
"question, then a court called upon to con-
strue the act in question should also allow
its understanding . . . to be influenced by
impressions derived from the other statute.

2A C. Sands, Sutherland Statutory Construction § 51.03,

at 298-99 (4th ed. 1973).
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To the extent that the right—of—way width affecting
the Goodmans' lot is dependent upon applicability of Secretarial
Order No. 2665, our conclusions with respect to the Greeng'
property apply. However, the dispute betwezen ghe state and
the'Goodmans centers on issues different from those discussed
in connection with the Greens' lot. The relevant chronology
for lot 12 is the primary reason for such divergence.25

The Goodmans contend that their predecessor patentee
had received a small tract lease to lot 12 prior to construction
of Tudor Road; therefore, when lot 12 was leased, the United
Statés-had not appropriated any portion of the roadway. The
Goodmans further maintain that the original lease of lot 12

.created vested rights in the lessee and that neither subsequent
construction of Tudor Road nor issuance of Secretarial Order

No. 2665 was effective to create a valid 50 foot right-of-

way-.

25. The relevant chronology_for the Goodman
property is as follows: :

Small Tract Classification No. 22 March 23, 1950

Alleged "entry" of the Goodmans' pre-
decessor patentee pursuant to small
tract lease April 12, 1950

Secretarial Order No. 2665 October 20, 1951
(date of publi-,
cation in Federal
Register)

Patent issued to the Goodmans' pre-
decessor patentee for lot 12 April 28, 1952



The state argues that the Goodmans' predecessor
patentee acquired no vested interest ig lot 12 until issuance
of the patent in 1952. Thus, since it is undisputed that
construction of Tudor Road had commenced prior to iséuance
of the patent to lot 12, the appropriation of Tudor Road and
the operation of SécretariallOrder No. 2665 combined to
establish a 50 foot right-of-way. 1In the alternative, the
state contends that summary judgment should not have been
granted because a genuine issue of material fact exists with
respect to whether construction of Tudor Road was begun
prior_to the issuance of a small tract lease for lot 12.

Although the parties have focused on the gquestion
whether the patentee's rights relate back to the date when
the small tract lease was issued, we believe the mattér may
be resolved by examining the effects of the lease on general
right-of-way provisions as implemented by Secretarial Order
No. 2665. We already have concluded that the Smail Tract
- Act and Small Tract Ciassification No. 22 did not segregate
all small tracts from the operation of other discretionary
right—cf-way reservations. Accordingly, prior to issuance
of a lease or patenﬁ, appropriation of a roadway on lands
classified as sméll tracts and'operation of Secretarial
Oorder No. 2665 were sufficient to establish a 50 foot right-
of-way. Our disposition of tﬁe state's appeal with regard

to the Greens' lot illustrates such a situation.
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Once a lease to a particular parcel had been
issued, circumstances were differ'ent.26 Essentially,
'the lease separated the land from other small
tracts; the lessee took the Property subject to both the
general right-of-way reservations which applied at the time
of lease and the specific right-of-way reservations which
applied through the lease's provisions. Thus, the general
right-of-way reservation in Secretarial Order No. 2665 |
applied to the Goodman property only if the effective date
of lease was preceded by both the construction of Tudor Road
and the issuance of Secretarial Order No. 2665. That is,
until the Department of the Interior had acted to bring.
Tudor Road into existence,-there was no basis for the
Secretary's reservation of rights-of-way. . bnce construction
of Tudor ﬁoad had begun, however, the full administrative
authority granted by 48 U.S.C. §32la (1952) became operative-
and the lessee of lot 12 took his lease subject to such

authority. The Secretary did not exercise that authority

26. With respect to leases of other public lands
in Alaska, the United States has been treated as having the
same rights and obligations as any other lessor. See Standard
-.0il Co. of Cal. v. Hickel, 317 F.Supp. 1192 (D. Alaska 1970)
aff'd. 450 F.2d 493 (9th Cir. 1970).
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. 27
until he issued Secretarial Order No. 2665 in October 1951.

“*hus, prior to October 19, 1951, no general right-of-way
'reservation for Tudor Road had been established. If the
order became effective with respec£ fo Tudor Road before
issuance of the lease, we think the property was subject to
the 50 foot right-of-way; this conclusion is consistent with
our determination that the Small Tract Act and Small Tract
Classific;ﬁion No. 22 did not segregate all small tracts
from the operation of general, disgretionary right-of-~way
reservations. However, if the general reservation became
effective after the lease had been issued, we believe the
‘Secretary must have intended that subsequent general res-
ervations would not apply and that his discretionary
reservation in the lease would operate instead of such later
reservations. Any other construction either would make the
generai reservation entirely inapplicable to small tracts,’
a result which is not supported by legislative or admin-
istrative materials before this court, or would make small
tract leases and the patents derivéd from such leases completely
vulnerable to subsequent right-of-way acgquisition during the
term of  the lease, a result which is inconsistent with |

Congress' apparent intention to transfer property interests

27. Secretarial Order No. 2665 was issued on
October 16, 1951; it was published in the Federal Register

on October 20, 1951. ) . )



' 28
through the Small Tract Act.

In the case at bar, the lease to the Goodman property
29
is dated June 30, 1950 and Secretarial Order No. 2665 did
‘not become effective until October 20, 1951. Thus, when the

lease was executed, the 50 foot right-of-way had not been es-

tablished and the second requirement nocted above was not met.

28. The potential multiplication of rights-of way
under Secretarial Order No. 2665 is illustrated by considering
the right-of-way applicable to a "new" local road pursuant
to section 3(c) of Secretarial Order No. 2665, which provides:

(c) The reservation mentioned in para-
graph (a) and the rights-of-way or easements
mentioned in paragraph (b) [establishing
rights—-of-way covering lands embraced in
feeder roads and local roads] will attach
as to all new construction involving public
roads in Alaska when the survey stakes have
been set on the ground and notices have
been posted at appropriate points along the

. route of the new construction specifying the
type and width of the roads.

Assuming that the lease provides for.a 33 foot right-of-way,
construction of a local road not in existence at the time of
lease presumably could proceed within the expressly reserved
width. Once in existence, the new road might gqualify as a
"local road" under Secretarial Order No. 2665, §§2(a)(3) and
3(c). The applicable right-of-way then would expand to 50
feet. If the Secretary subsequently reclassified the local
road to a feeder road or through road, the right-of-way
would expand still further. See Secretarial Order No. 2665.
we do not believe that the United States. intended to grant
such an illusory property interest.. '

29. The Goodmans originally.alleged that their pre-
decessor patentee had entered lot 12 pursuant to'a small tract
lease as early as April 12, 1950. The state countered by
arguing that Small Tract Classification Order 22 did not
become effective until April 13, 1950. The date which appears
on the lease to the Goodman's tract is June 30, 1950.- :
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We therefore conclude that Secretarial Order No. 2665 did not
operate to establish a 50 foot right-of-<way on lot 12.

The state also contends that the express provisions
of the lease to lot 12 reserved power in the federal government
to designate rights-of-way after the date of lease. The
state points out that the lease contained the following
language:

It is further understood and agreed:

(1) That nothing contained in this lease

shall restrict the acquisition, granting,

or use of permits or rights-of-way under

existing laws.

(m) That this lease 'is taken subject to the

rights of others to cross the leased premises

on, or as near as practicable to, the exterior

boundaries thereof, as a means of ingress or

egress to or from other lands leased under

authority of this act. Whenever necessary,

the Regional Administrator may make final

decisions as to the location of rights-of-way,

It has been determined that the land leased

herein is subject to a 33-foot right-of-way

along the north and west boundaries.

The state argues that such language and the placement of the
33 foot fight—of—way provision in paragraph (m) show the
continuing "paramount power" of the United States "to es-
tablish rights-of-way until the patent issued."

| While we agree that the lease's effects are best

evaluated by examining the terms of the lease agreement, we
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!
are not persuaded that the lessee of lot 12 obtained only an

interest subject to the unlimited power of the federal
government to reserve rights-of-way. As we view the Sec-
retary's use of the specific right-of-way reservation in the
lease and his use of the separate discretionary reservation
in Order ﬁo. 2665; the Secretary made no attempt to "acquire,
grant or use" a right-of-way other than the one to whicﬁ the
lease and patent both referred.. That is, by issuing the
small tract lease containing a specific, discretionary
right-of-way reservation the Secretary intended to preclude
subsequent operation of the general discretionary reservation
in Order No. 2665. Even if Secretarial Order No. 2665 is
regarded ‘as an attempt by the Secretary to acquire a right-
of—wpy after the date of lease, we note that the order was
not in existence until after the date oh which a lease to

lot 12 was issued. The on1§ relevant "existing law" at the
time of the lease was 48 U.S.C. §321a (1952) and section

321la con;ained'no reference to such reservations. As discussed
above, the admiﬁistrative authority contained in section

321a to reserve rights¥of—way was not effective until after
both construction of Tudor Road and issuance of Secretarial

30
Order No. 2665.

~ 30. Small Tract Classification No. 22 specifically
provided:

. Leases will contain an option to purchase

the tract at or after the expiration of
one year from the date the lease is issued,

~25-



Although we have concluded that neither the lease
agreement nor Secretarial Order No. 2665'0perated to establish
@ right-of-way extending 50 feet from the center line of Tudor
Road, one additional matter remains to be considered. The
parties apparently agree that actual physical appropriation of
the roadway by the United States is sufficient to create a
valid right-of-way. Thus, the guestion remains whether.-a 50

foot right-of-way actually had been appropriated prior to the

(footnote 30 continued)

provided the terms and conditions of the
lease have been met. -

The lease reflects this requirement by its inclusion of the following

language:’

The léssee or his duly approved successor
in interest may purchase the above described

land at or after the expiration of one year
from the date of this lease, provided the
improvements required hereunder have been
made and he has otherwise complied with
the terms and conditions of this- lease.

‘The option to purchase imposes no conditions which were not

already applicable through the lease. We have concluded that
the lease did not permit acquisition during the lease term

of general rights~of-way which were not applicable to the
leased land prior to the effective date of the lease; accor-
dingly, we believe the interest transferred by the lease and
option to purchase was not intended to be subject to unil-
ateral reduction between the date the lease was executed and
the date the option was exercised. Any other interpretation
not only would violate the apparent intention of the parties
as expressed in the option provision, but would contravene
the principles governing leases with options to purchase.

See generally I American Law of Property §§ 3.82, 3.84 (1952);
II M. Friedman, Friedman on Leases § 15.1 {1974); 2 R. Powell,
The Law of Real Property Y 245 [2] (Rohan ed. 1977). '
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date on which lot' ! was leased. 1In order t. answer that

guestion, it is necessary to determine what acts constitute
physical appropriation and, if those acts are found to exist,

how extensive the appropriation was. However, the materials before
this court are not adequate to provide answers to these questions.
The parties' briefs and the affidavits submitted with their re-
spective motions for summary judgment do show that a dispute

exists regarding the details of Tudor Road's early history.31 We

believe these uncertainties constitute genuine issues of material

fact which must be resolved prior to determination of the merits.

31. The state introduced an affidavit and other
documents indicating that construction of Tudor Road was
begun as early as April 1950. An affidavit introduced by
the Goodmans states that actual construction of Tudor Road
began in late May or early June 1950. Thus, although the
parties apparently agree that construction had begun prior
to the issuance of a lease to the Goodman's parcel, the
extent of that activity and other facts relevant to the question
of appropriation remain to be determined.
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32
Accordingly, summary judgment was improper. On remand,

the superior court should determine the éxtent of Tudor Road's
.appropriation by the United States and the specific acts-

which constituted the appropriation. At a minimum, the superior
court should make the following findings: the date Tudor Road
was planned and the pianned width, the date Tudor Road was
staked and the designated width, and the date construction of

33
Tudor Road began.

32. Civil Rule 56(c) provides, in part:

Judgment shall be rendered forthwith if the
pleadings, depositions, answers to interroga-
tories, and admissions on file, together with the
affidavits, show that there is no genuine issue
as to any material fact and that any party is
entitled to a judgment as & matter of law.

Once the movant has satisfied his burden of establishing an
absence of genuine issues of material fact and its right, on

the basis of the undisputed facts, to judgment as a matter

of law, the non-movant is required, in order to prevent

summary judgment, to set forth specific facts showing that

he could produce evidence reasonably tending to dispute or
contradict the movant's evidence and thus demonstrate that a
material issue of facts exists. Howarth v. First Nat'l Bank of
Anchorage, 540 P.2d 486, 489-90 (Alaska 1975), aff'd on rehearing,
551 P.2d4 934 (Alaska 1976). Mere assertions of fact in pleadings
and memoranda are insufficient for denial of a motion for

summary judgment. Brock v. Rogers & Babler, Inc., 536 P.2d

778, 782-83 (Alaska 1975); Braund, Inc. v. White, 486 P.24

50, 53-54 (Alaska 1971).

33. We do not imply that such factors are the only
relevant considerations for evaluating physical appropriation.
Since the parties' briefs do not specifically address the
guestion and the factual setting is murky, we decline to
suggest criteria in the present appeal. However, with guidance
from the parties and the above noted facts as a starting point,
the superior court should be able to make a reasoned decision
as to the date and extent of appropriation.

Our disposition of this matter does not preclude the
superior court from considering administrative materials which
are not before us on this appeal.
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As discussed previously, the superior court's
grant of the Greens' motion for sﬁmmary judgment also must
be reversed, and the case is remanded for entry of summary
judgment in favor of the state.

Reversed and remanded in part.
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THE SUFREME COURT OF THE STATE OF ALASKA

WOLFGANG HAHN and
JANET ELAINE HAHN,

Appellants, File No. 2801

v. OPINION

ALASKA TITLE GUARANTY

COMPANY, ~ [No. 1342 - December 6, 1976]

———— .

Appellee.

Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,
James K. Singleton, Jr., Judge.

Appearances: Lee S. Glass, Johnson, Christenson,
Shamberg & Link, Inc., Anchorage, for Appellants.
John P. Irvine, Anchorage, for Appellee.

Before: Boochever, Chief Justice, Rabinowitz,
Connor, Erwin and Burke, Justices.

BOOCHEVER, Chief Justice.

Wolfgang and Janet Elaine Hahn purchased a title
insurance policy from Alaska Title Guaranty Company. The policy,

which was issued ig_lQGQ,.indicated that there was a reservation

—— -

for a right-of-way for roadway and public utility purposes over

theﬂéast 33 feet of the premises as contained in the United States

— -
o —— e

patent. Subsequéntly, the State of Alaska claimed an easement

50 feet in width, 17 feet more than the 33 foot easement indicated



in the policy, along the easterly bo;ndary of the premises. The
State claimed the easement under Publié Land Order No. 601,
issued by the Secretary of Interior on August 10, 1949l and filed
with the office of Federal Register on August 15, 1949 in
Washington, D.C. The public land order was not recorded under
the Alaska Recording Acts, and neither the order nor the easement
created by it is referred to in the original patent issued on ,
June 28, 1961. The order was published in the Federal Register.

In 1974, the State of Alaska, as successor in interest
to the_United étates’Government, consfructed a paved road whiqh
océupied land 50 feet in width along the easterd boundary of the
Hahn's property. The Hahns brought suit against the title
company for the damages attributable to the ioss of the lf foot
‘strip of property in excess of the 33 foot easement specified
in the title policy. After -the Hahns.filed a motion for summary
judgment, the trial court gfanted summary Jjudgment to the title
company. From that judgment, the Hahns appeal.

The basic iésue to be determined is whether the title
company was oObligated to list the wider SO-foot'easement as an

encumbrance. The title company contends that their coverage is

| limited, by General Exception #1, to claims disclosed by "public

1 \
The order was issued pursuant to the power granted the
Secretary of Interior under Executive Order No. 9337 of
April 24, 1943.

2

14 Federai Register at 5048.



records" as defined in the policy and that the definition does

.

not include publié land orders published in the Federal Register.
"Public records" are defined in Paragraph 4(d) of the policy

to be Jrecords,‘which under thé recording lays, impart construc-~
tive‘gotice with respect to said real estate". Thus, we must
decide whether a public land order filed with the office of the
Federal Register constitutes a record Which, under regording laws,

imparts constructive notice with respect to the property in

question.

0Oddly enough, neither the efforts of counsel nor our
independent research has uncovéered a case squarely on point.
This paucity ;f<case authority may be explainéd in part bx the
introduction to Chapter 12 of Patton on Titles.

A generation ago, there was only about
half as many kinds of liens imposed by
federal statute as at present. And of
the classes then in existence, judgments,

- lis pendens, etc., the volume of items
was so small in comparison to the number
of land transfers that one seldom heard
of a tract which was incumbered by a

- federal lien. To such an extent was this
the case that, though in the majority of
counties abstractors and examiners ignored
them, there appear to have been but few
losses from that source. Everyone
recognizes however, that the United States,
the same as the state in which a tract of
land is situated, is a sovereignty, with
power to prescribe the effect of judgments
of its courts and of charges imposed by its
statutes, and that such judgments and.
charges are now of considerable prevalence.
A present-day examiner cannot, therefore,
do his duty to his client without considering
the possibilities of incumbrance on account
of provisions of the federal statutes. . . .
[Emphasis added] Patton On Titles, Vol. II,
ch. 12, § 65 page 575. . -
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Patton on Titles does not, however, discuss the
effect of encumbrances arising under federal executive orders,
which are published in the Federal Register.

In determining the construction of insurance policy
provisions, it iQ well established that ambiguities are to be}con—
strued in favor of the'insured.3 Also in the insured's favor is
the rule that prqvisions of coverage should be construed broadiy
while exclusions are interpreted narrowly against the insured.
These rules of construction have evolved dué_to the unequal
bargaining power of insureds relative to insurance companies,
Usually; as in this case,‘the insured is presented with a form
policy and has no choice as to its provisions.5

Here, as indicgted by the triai judge, in the absence
of the definition portion of the policy, there would be litile '

difficulty in construing the term "public records" to include

Gillespie v. Travelers Insurance Co., 486 F.2d 281, 283
(9th Cir. 1973); Pepsi Cola Bottling Co. of Anchorage v.
New Hampshire Insurance Co., 407 P.2d 1009, 1013 (Alaska
1965); Lumbermen's Mutual Casualty Co. v. Continental
Casualty Co., 387 P.2d 104, 108 (Alaska 1963).

State Farm Mutual Automobile Ins. Co. v. Partridge, 10 Cal.
3@ 94, 514 p.2d 123, 128, 109 Cal. Rptr. 811 (1973).

We have held that insurance policies are to be looked
upon as contracts of adhesion for the purpose of deter-
mining the rights of parties thereto. The result of

such a finding is to construe the policy so as to provide
that coverage which a layman would reasonably have
expected given his lay interpretation of the policy
terms. Graham v. Rockman, 504 P.2d 1351, 1357 (Alaska
1972); Continental Ins. Co. v. Bussell, 498 pP.2d 706, 710
(Alaska 1972); cf. National Indemnity Co. v. Flesher,

469 P.2d .360, 366 (Alaska 1970).
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material published in the Federal Register. 44 U.S.C. § 1507
indicates that such material is a matter of public record.

« « « [ulnless otherwise specifically
provided by statute, filing of a docu-
ment, required or authorized to be
published by section 1505 of this title,
except in cases where notice by publi-
cation is insufficient in law, is suf-
ficient to give notice of the contents

of the document to a person subject to
or affected by it. . . .

This appeal focuses on the definition in the policy of
public.records as "records, which under the recording laws,
impart constructive notice with respect to said real estate". As
indicated by 44 U.S.C. § 1507, the publication in the Federal

Register does impért constructive notice. When Public Land Order

No. 601 appeared in the Federal Register, constructive

There is no question that Public Land Order No. 601 was
authorized to be published under 44 U.S.C. § 1505(a) (1),

which provides in part for publication in the Federal
Register of Executive Orders.



notice was furnished with respect to the real estate described

therein. The description of the easement reserved included a
. 7 .
portion of the Hahns' property.

Public Land Order No. 601 provided in part:

Subject to valid existing rights and to
existing surveys and withdrawals for other
than highway purposes, the public lands in
Alaska lying within 300 feet on each side
of the center line of the Alaska Highway.
150 feet on each side of the center line
of all other through roads. 100 feet on
each side of the center line of all feeder
roads, and 50 feet on each side of the
center line of all local roads in accord-
ance with the following classifications,
are hereby withdrawn from all forms of
appropriation 'under the public-land laws,
including the mining and mineral-leasing
laws, and revised for right-of-way purposes:

THROUGH ROADS
Alaska Highway, Richardson nghway, Glenn
Highway, Haines Highway, Tok Cut-Off.

FEEDER ROADS

. Steese Highway, Elliott Highway, McKinley
YO Park Road, Anchorage-Potter-Indian Road,

’ Edgerton Cut~Off, Tok-Eagle Road, Ruby-
Long-Poorman Road, Nome-Soffmoir Road,
Kenai Lake-Homer Road, Fairbanks-College
Road, Anchorage-Lake Spenard Road, Circle
Hot Springs Road.

LOCAL ROADS

All roads not classified above as Through
Roads or Feeder Roads, established or
maintained under the jurlsdlctlon of the
Secretary of the Interior.



The only part of the definition which is ﬁot clearly
in favor of the Hahns' construction ;s the portion which refers
to "the recording laws"”. The title company would have us construe.
the phrase as meaning "the recofding laws of Alaska", but nowhere
is the definition so limited. The most that may be said in
support of thé-title company's position is that the language
might be ambiguous, in wﬁich.event it must be construed in favor
of the Hahns. We see no reason why the term does not incorpo-
rate federal recording laws insofar as they are applicable to
Alaska property.

Whether the statute providing for publication of
‘orders, such as Public Land Order No. 601; in the Federal
Register may be regarded as a "recording lay“ depends on the
meaning to be given'that guoted term;- While we have been unable

to find a case squarely on point, dictum in Hotch v. United

States, 212 F.2d 280 (9th Cir. 1954) indicates that the Federal

Register Act is a recording statute. In that case, Hotch
’éppeaied fromla conviction-for fishing in violation of a regula-
tion of the Department of Interior extending the period closed
to commercial fishing on the Taku Inlet, Alaska. He argued that
the regulation was ineffective since it had not been published
in the Federal Register. The government argued that the defense
was inapplicable since Hotch had actual knowledge of the regula-

tion. The court discussed two functions of the Federal Register

. Act; one, the requirement of publication in order to establish



the validity of certain documents; and the other, the furnishing
of actual and constructive notice of government acts. It held
the regulation to be invalid due to failure to comply with the
statutory requirements of publi;ation. Actual notice was held
not to obviate the regquirement that the regulation itself must
be published. As-pertains to the notice function of the Federal

Register Act, the court's statement is particularly applicable

here.

While the Administrative Procedure Act
and the Federal Register Act are set
up in terms of making information
available to the public, the acts are
more than mere recording statutes
whose function is solely to give con-
structive notice to persons who do not
have actual .notice of certain agency
rules. Hotch v. United States, supra,
at 283. [Emphasis added] [Citations
omitted] .

fﬁe United States Court of Appeals for the Ninth
Circuit thus clearly indicated that the Fedefal Register Act
was a recording statute. There is no questioh but that publica-
tion of a record. therein imparts “"constructive notice”. Pﬁblic
Land Order No. 601 referred to the real estate in question. It

follows that publication of Public Land Order No. 601 complies’

See, 44 U.S.C. § 1507, quoted in part, supra.



with the policy definition of "records which, under the recording

laws, im%?rt constructive notice with respect to said real

estate".

Moreover, this construction conforms to the general

meaning of the ,terms used. Black's Law Dictionary, Revised

4th ed. defines the verb, "record", as ". . . To transcribe a

document . . . in an official volume, for the purpose of giving

notice of the same, of furnishing authentic evidence, and for
10

preservation.” This is exactly what is accomplished by publica~

tion in the Federal Registef. Since such publication is author-
ized by statute, it constitutes a record under a "recording
law(s)".

"If it were an insurmountable burden to have title
companies ascertain whether property has been affected by orders
published in the Federal Register, we might have some difficulty

with construing the bolicy language so literally and might find

Other cases holding that the Federal Register is a recording
statute imparting constructive notice under varying circum-
stances, are Federal Crop Ins. Corp. v. Merrill, 332 U.S.
380, 384-85, 92 L. Ed. 10, 15 (1947); United States v.
Millsap, 208 F. Supp. 511, 516 (D. Wyo. 1962); Graham v.
Lawrimore, 185 F. Supp. 761, 763-64 (D. S.C. 1960); Lynsky
v. United States, 126 F. Supp. 453, 455 (U.S. Ct. Claims
1954); Bohannon v. American Petroleum Transport Co., 86 F.
Supp. 1003, 1005 (D. N.Y. 1949); Toledo P&W R.R. v. Stover,
60 F. Supp. 587, 596 (D. Ill. 1945); Marshall Produce Co.

v. St. Paul Fire and Marine Ins. Co., 98 N.W.2d 280, 291
(Minn. 1959). :

10 Black's Law Dictionary, Fourth Revised Ed. 1437.
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more persuasive an argument that we should look only to the
Alaska recording laws. We note that the trial judge specifically
inquired at the time of argument.as to the difficulties that
would be encountered by title companies in reviewing relevant
. public land orders. Counsel, in response, submitted affidavits
iﬁdicatiné that such reviews were not customarily made. The
affidavits, however, are significantly silent as to any burden
involved in chebking the Federal Register. Alaska's statutes
regulating title insurance companies reqﬁirg that "{a] title
insurance company shall own and maintain in the recording
district in-which its principal office in the state is located
a title piant consisting of adequate maps and fully indexed
records shoWing ail instruments of record affecting all land
within the recording district for a period of at least 25 years
immediately before the date a policy of title insurance is
issued by the title insurance company. . . ."11- A public land
order pubiished in the Federal Register would.appear to be such
an instrument of record affecting the land,~and therefore, copies
should be availablé in the title company's plant. |

Our construction of the policy has the additional
funétiop of reguiring the companies to furnish that degree of
protection which a purchaser of a title insurance policy is

likely to expect. As we read the exception in the policy of

11 As 21.66.200.

-10-



"public or private easements not disclosed by the public records",
it is intended primarily to protect against unrecorded easements
or rights of way acquired by presc;iption which could only be
discovered by physical inspection of the land itself. The title
companies dé not undertake such a burden and therefore should not
be responsible for failure to note such encﬁmbranqes.

| By this opinion, -we do not require title companies to
insure against all defects which would be revealed by all docu-
ments képt by public bodies. Title companies are chargeable,
however, with revealing defects ascertainable from documents

‘published under statutory authority for the purpose of giving

constructive notice in places, including Alaska..
In-viéwrof our discussion ig’this matter, it is‘unnec—
essary to reach the other issues raised on this appeal.
- The summary judgment in fayor-of the title company is
reversed and the case is remanded for further proceedings in-

accordance with this opinion.

REVERSED AND REMANDED.

-11-
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Pagz Ywo
August 23, 1875
Vieslay M. Lows

was enacted in 19%923. Sectioan 1, Ch. 19, Laws of Alaska,

21923, d2dicatad a tract 4 rods wide batwean:-each saction oFf v

land in the Territory o nlaska for use as public hilghways. .
"Tha section line was to be the center of the highway. Since.
a rod is 16 1/2' wille this particular acceptance of the

Federal tatuko*y grank would result in creation of an N

-easenent 66' wide. Thag statute also Jncluded the follow;ng
language:

But if such highway shall be vacated
by any competent authority the title
to the respective strips shall inurs

to the owner of the tract of which it e

formaed a part by the original suzrvey.

Ca

L

The provision enacted in 1923 was codif .
Compiled Laws of Alaska, 1933 and rema on the books until
1249, In 1949 the laws of the Tarritor e compiled again’.
and inexplicably the law passad in 1923 was excluded from
tha 1943 compilaticn. Hore than that, a tablzs included with
~the Ccmpilad Laws of Alaska in 1249 shcws f<hat the law in 3
¢uestion is "invalid". - No reason is giver. A review of the’
Session laws Dhahtween 1923 and 1949 discloses that the law
-vias not repealad. “hus, there is at least some ambiguity a;}
to whether or not the law remained in effect after the 1549 ;
ccwpi'atlon. In any event an c.ccepq."mcp cf the Fedsral <
tatutory grant did not appear again until 1951, and the
acceptancn was limitzd to land ownad by the &e*rltory of
-Alaska. Sectioca 1, Ch. 123, Laws of Alaska, 1951 provides: .
. 3

ITH

ed as 1721 of the
2d

w

]

such highway shall be wvacated by
any competent authority the title.
te th= respactive stxips shall
inure to the ownar cf thz tract
of whigh it forxmed a part by the
criginal survey.

RN

A tract 100' wide beswzen each E
section cof land owned by the LD
Terzitory of Alaska, or acguired .
f£from the Tcral_c*j, iz heraby il
dedicated for use as public

highways, the sesction line heing the

cantexr of said highway. But if
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Augush 23, 1976 _ )
Wesley . Howe _ .

Page Tures

‘In 1933 the statuke passed in 1951 was zmendsd to include an
‘additional dedicationr of a track 4 rods wide between all .
othzr sections located within the Terrltory. L

‘Recenhly our Suoremg Couxr rncoqwlzed the L
erfxgavy of the 1953 law, now codi led ag AS 19.0.010. KR
RPecognition cama.in the case of Girvss v. Kenai P=aninsula

Borouqh, 536 P.2d 1221 (1975). A copy of this decislon was S e
sent <O Georgia Estes on February 4, 1976, IHowsvar, the . :
.Girves decision was not concerned with the validity of a AR -5

saction line easement allegadly created prior to 1953.

OFf .courssa, even iln cases where the cr=ation of the section-
line ecassment is said to hava taken place subsaquent to
1953 there can b2 difficult guastions of fact involved in
any determination raspacting tha validity of tha section
~line ecasement, These questions wonld revolve primarily
around the stcatus af tha land across whilch ths easenant
was to have been creatad. Was it at all paritinant. timas
"public” land not dedicated to any public use and not
subiect to any privake entry. For exannL_, we know that a _
valid entry uvaday the Homestead laws prionr to the creation S
of the saction line easemendt wounid pravent tha creation :
of tha2 sectioan Llne cas=ment., Hawmerly v, Danton, supra. C
Na2dless to say this can involvs compliicatzd sets of recorzds |
kept by the Bursau of Land Managzment as wsl1 as testimony

by witneszes, Whexevsr the socktion lina easzmant is alleged
o hays been created prior to 1953 TNZrs 75 A thPh*Lﬂl for
Q£EPUu3 ovar the effoct of +hes 1949 cogmpilation and the 18351
scatufs whicn vas limited £ lands

cwned by tha ”"*rlrouv, : x
The 1949 compilation may have ropealad tha 1923 ztatute -t
I£f ¢the 1949 compilation &id not efLectiwely rege1l the e*“l iexr
law, there is certainly room to argu= that the 1951 statute
did by Implicaxion, bacause it llmiied lts effeck to lands
ownad hy tha Terribtory. Our courts have not yet baen askad
to decide whether the 1949 or 1951 legislation would rasult '
in %the return of the sechion lins zaszmanis crzated undar
the 1923 law to the ownaxrg of rucosd of the parcals across
which a section lin=2 easement was originall

v craated, Tow-
ever, that is cov ainlv a possible resul: given the language -
!

of - tha 1923 statute refexring to the raesults ilgn tak=a placs
when2vax the highway ia "vacated by any compatent aunthoxitve”,

-

n

cas
pasemant wishae

crn2nt of
upoh accaptanca ith

th
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Pag
}".‘.guat r.3 1876
W sley M. Ilowe

use rathar thaa through acceptance of tha Faderal statutory -
"grant by the act of tns Stata or Tarritorial lngzslatute,
there will always be quesuiona of fact concerning the
duration and extent of the usa. Vas the use sufficiently
"public” to justify the court in concluding that the
public acceptad the offer contained in 43 U.S.C. §9327

There havs been cases holding that the usa was insufficient. -
Thus, there will always bs xisk involved in relying upon st
tha fact that a road has bean in existencs and us=sd for ST

a coasiderable period of timza. It is possible that the
current uss of thza road is not representative of the use
wnich was made ‘0of it at the tim2 whan the acceptance must
have been made if it is to b2 effective (i.2., prior to
the time that the land passed from the public domain or
. was sayregatad for some particular puclic usz2). While
taere is alhays tha possibility that an eassment bv pre-
cription has besen created as a result of ths substantial
use oZ the road i quastlon, that poabib-"xty also raisse
numerous ‘factual questions. Your attention is directad to
my letter of Ochober 21, 1975 addressad to you. A copy is
enclosad for youxr conveniant referenca.

‘ "Aftex clurlfyln the request: conta¢nec in youx .
.letter of August 11, 1976, I prepared a suggested amendmant -

to MSB 16.32.030 ueallng W¢uh the section line eassment A

copy Of the proposed amendmant is enclosad.

Very truly yours,

BURR, PEASE & KURTZ, INC.

J. W. Sedwick _ o

o5 swo
Enclosure
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g THE SUPREME OURT OF THE STATE OF ALASKA
. RICIIVCED
- . , RILISHAL so :CITOR
DERARTIAL T AE —irm o
IRENE GIRVES, “"WIHTGFTHcHﬂEmOR
{iif o, AN
Appellant, File No. 2016 vblL 71/5

} ANCHORAGE, ALASKA

KENAI PENINSULA BOROUGH,
T OPINION

- Appellee.

N Ve N Nt Vs N N St S Nt

{(No. 1168 - June 13, 1975}

Appeal from the Superior Court for the State of Alaska,
Third Judicial District, Anchorage,
James A. Hanson, Judge.
Appearances: Denis R. Lazarus, Anchorage, for

- Appellant. Kenneth P. Jacobus of Hughes,
Thorsness, Lowe, Gantz & Clark, Anchorage,

- for Appellee.

Before: Rabinowitz, Chief Justice, Connor, Erwin
and Boochever, Justices. [Fitzgerald, Justice,

not participating.]

CONNOR, Justice.

This appeal presents questions concerning the Kenai
"  Peninsula Borough's.éower and right, if any, to construct a

road on property homesteaded by appellant, without providing

compensation to her.

I.
In 1958 appellant, Irene Girveé, entered upon a
homestead, pursuant to a "Notice of Allowance" issued to her

by the Department of the Interior. In 1961 she obtained



J—

. patent for the propert from the United States. !
The northern boundary of Girves' property

_onstituted a section line within what is now the Kenai

Teninsula Borough. Sometime .subsequent to 1961 the Kenail

Peninsula Borough constructed a junior high school on the’

-

and adjoining this northern boundary line..
~ Redoubt Drive, prior to construction of the school

site, ran along the section line, but terminated approximately

—

ne-guarter mile east of the boundary line between appellant’s
" nroperty and the school site. 1In.:1967 the city of Soldotna
extended Redoubt Drive west in order to provide access to

fhe school site.

The Kenai Peninsula Borough then constructed a

—

pad" which, in effect, extended Redoubt Drive for road |
1/

Turposes. Since this rcad extension rested partially on

appellant's property, she brought suit against the borough,

4.

eeking damages for 'its alleged wrongful trespass. At the

“rial below, the court found that a'right—of—way existed for

kN

road purposes along the section line. The jury found that

he "pad" constructed by the.borough was utilized for road

»
.

nurposes. Girves was awarded nothing, and the borough was

awarded $6,500 in attqrnéY‘s fees.

—_—

Girves' appeal from this adverse judgment raises

three general issues:

1/ At trial Girves argued that the extended area was not
- ¢ 2veloped for road purposes, but, on appeal, appellant
concedes that the project was filled for road purposes.

—



(1) Did the Kenai Peninsula Borough have
the power to build a rozad on appellant's
property?

(2) Did a right-of-way exist so that the
the borough need not compensate appellant
for its encroachment on her property?

(3) Was the award to the borough of $6,500 in
attorney's fees erroneous?

We shall address each of these guestions in turn.

II.

Appellant ‘contends generally that, at the time the
borough constructed the road, it lacked the power to engage
in such activity. Specifically, Girves asserts that the
trial judge erred in refusing to give reguested Instruction
No. 19, which reads as follows:

"The Court instructs the jury that the law of

Alaska provides that second-class boroughs are

governments of limited powers, and that second-

class boroughs do not have the authority or power

to acquire, construct or maintain rights-of-way,

roads or streets."

" In support of this assertion of error, appellant argues

that, at the time of the road construction, the Kenai Peninsula -

Borough's powers.were limited to those ennumerated in former
- 2/
AS 07.15.010 et. seg. (§ 3.01 et. seg., ch. 146,, SLA 1961),

" which did not encompass road-building poﬁers.

at that time by § 2,ch. 118, SLA 1972, now found in AS 29.48,03.

2/ Title 7 was repealed in 1972 and this section was superceded

L
-
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The borough . .itially responds to this vlaim by

_.arguing that Girves failed at trial to specify ‘her grounds | f

for objecting to the court's refusal to give requested ' E;g

. g . p\..’.‘a‘

T Instruction No. 19. The borough relies on Alaska Civil Rule &%\
_51(a) which states, in part: : .

"No party may assign as error the giving or the
failure to give an instruction unless he objeckts N
thereto before the jury retires to consider its t
verdict, stating distinctly the matter to which he
objects and the grounds of his objection.”

Civil Rule 51(a) is intended to ensure that a

-~trial judge is clearly made aware of the precise nature of
‘ 3/
.the alleged error. In the present case we find that prior

to the court's decision regarding instructions, appellant

-had argued, at great length, her contentions regarding the
applicable law. Since the trial jﬁdge was made fully cognizant
—bf.appellant‘s reasoné for the proposed instruction, the

. _purpose for Civil Rule Sl(é) has been realized.

| The borough also seeks to overcome appellant's

~Tslaim of error on substantive grounds. It argues, generally,

‘that municipal governments possess implied powers which

—

irise from or are essential to the powers and purposes which
4/

-are expressly granted.  Specifically, the borough asserts

B

that the educational powers conferred upon the borough by ‘ {

—

ormer AS 07.15.330(a) necessarily imply the power to

nrovide road access to school buildings. That statute,

3/ Saxton v. Harris, 395 P.2d 71, 73 (Alaska 1964).

=/ See generally 2 McQuillan, Municipal Corporations,
Section 10.12 at 765 (3d ed. 1966).




" which was ope. :ive at the time the borou constructed the
. : - ( |
road, provided:

" (a) Each organized borough constitutes a
borough school district and the first and second
class borough shall establish, maintain, and
operate a system of public schools on an areawide
basis." 5/

We recognize that insofar as municipal corporations
do possess implied powers, such powers are to be strictly
construed against the entity'claiming them.g/ Nevertheless,
we acknowledge that boroughs possess imp}ied powers with
reéard to education to the extent that they are clearly
necessary to the borough's exercise of 1ts express powers

1/

in this regard.

) "At the time that this road project was built, the
Kenai Peninsula Boréugh’possessed the express power to
"establish, maintain and operate" schools within its bqrdérs.gf
In addition, both the.state and loéal school districts have,
and did then have,.certain express responsibilities concerning

the administration, supervision, operation and subcontracting

5/ Compare: AS 29.33.050 presently provides:

"Each borough constitutes a borough school
district and establishes, maintains, and operates
a system of public schools on an areawide ba51s as
provided in AS l4 14.060."

6/ See, e.g., Cochran v. City of Nome, 10 Alaska 425, 435
(D.C. Alaska 1944).

7/ See, e.g., East End School Dist. No. 2 v. Gaiser-Hill
Lumber Co., 45 S.W.2d4 504, 506 (Ark. 1932); Cedar Rapids
Community School Dist. v. City of Cedar Raplds, 106 N.W. 2d
655, 657 (Iowa 1960). _

See also Llndsay v. White, 206 S.W.2d 762, 767 (Ark.
1847). .

8/ See former AS 07.15.330(a) (repealed 1972).

-5-
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8/

‘of transportation sy5té for pupils.  Other sta s have

recognized that school dlstrlcts possess the power to construct
10/

transportation related facilities.

It is apparent that a school which is inaccessible

—~ to transportatioh would have little or no value. We conclude,

/ . .
- therefore, that, since the Kenai Peninsula Borough possessed

" the express power to "establish, maintain and operate" the

 school, it implicitly possessed the power to establish

access to the siﬁe as well.

Appeliant argues that the road project wés not
intended to provide access to the school. We have re?iewed
the transcript from the trial court and find that appellant
never directly argued this point below. Furthermore, there
was ektensi?e collaﬁeral testimony which demonstrates that
the road did provide access to the school. Appellant's
assertion in this régard is simply not sépported by the

recoxrd.

III.
Appellant also argues that the borough had no
right to build a road across her property without compensating

her for it.

8/ AS 14.09.010.

’ See Kenai Peninsula Borough v. State, P.24 ’
(Op. No. 1124, Alaska, March 12, 1875) .

10/ Cf. City of Bloomfield v. Davis County Community School
Dist., 119 N.W.2d 909, 912-13 (Iowa 1963);:; Austin Independent
School Dist. v. City of Sunset Valley, 502 S.W.2d4 670, 675
(Tex. 1973). ' .

S S L 6 pad
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*At the outs_t Girves notes that neiti._r her "Notice
of Allowance", nor her patent contained any express reservation
of rights-of-way in favor of any public body. -However, the
abéence of an express reServatién of easement does not
preclude the borough from showing that a right-of—waylgas
establisﬁed prior to the.issuance of these documents. -/;/

The borough claims a right-of-way in reliance upon
43 U.S.C. § 932 (1964).12/That statute provides:. -

"The right-of-way for the conétruction of highways

over public lands, not reserved for public uses,

is hereby granted."

Girves first contends that neither the'territoriél

nor state governments of Alaska had the power to accept this

grant from the United States. She supports this argument by
: 13/ )

" reference to a 1962 Attorney General's opinion. ~ There the

. state's Attorney General opined that,'pufsuant to the Alaska
. . 14/
Organic Act, 48 U.S5.C. §'77 (1952), "[t]he power to 'dispose

11/ sState v. Crawford, 441 P.2d4 586, 590 (Ariz. App.
1968).

12/ This statute was originally enacted in 1866. See Act of
July 26, 1866, ch. 262, §8, 14 Stat. 253.

13/ 11 Op. Att'y Gen. 1 (Alaska 1962).
14/ 48 U.S.C. § 77 provides, in part:

- "The legislative power of the Territory of Alaska
shall extend to all rightful subjects of legislation
not inconsistent with the Constitution and laws of
the United States, but no law shall be passed’

interfering with the primary disposal of soil; . . . .

“rILTRwLLT
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.of primary ir :rests 1n the 501l was no. aelegatea o .ue

Territorial Legislat.ce and, in fact, such pPOWw. . wWas ekpressly
denied the Territory."li/ln effect, the Attorney General's
1962 opinion reasoned that, since the territorial legislature
could not interfere with the federal government's primary
disposal of soil,l6{t was powerless to accept the right-of-
‘way granted‘'in 43 U.S.C. § 932 (1964).

In McGrath v! Kristensen, 340 U.S. 162, 176~78

(L950) , Justice Jabksoﬁ, in a concurring opinion, noted’
éhat an Attorney Generalfs opinion may well be erronéous.
Indeed, the Alaska Attorﬁey General has expressly rejected
the opinion on which appqllant-seeks to rely.lZ/We hold
that the 1962 Attorney General's opinion is in error insofar
aé it concludes that the territorial government of Alaska.
had no power to accept_the right-of~way granted in 43 U.S.C.
§ 932 (1964).

Alaska s courts have 1ong recognlzed the operation
of 43 U.S.C. § 932 (1964) within the state.or terrltory.lg/

Numerous other territories and states, operating under

"organic and enabling acts forbidding interference with the

primary disposal of soil by the United States, have effectively

15/ 11 Op. Att'y Gen. at 3 (Alaska 1962).
16/ 48 U.S.C. § 77 (1952).
17/ 7 Op. Att'y Gen. 1, 8 (Alaska 1969).

18/ See, e.g., Hamerly v. Denton, 359 P.2d 121 (Alaska
-1961); Clark v. Taylor, 9 Alaska 298 (D.C. Alaska 1938).

|
i
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. ' 13/ ﬁﬁg;
claimed the righc-of-wr's granted under 43 U.S.C.. © 932. o
{ i

" Appellant has not cited any case law which holds that the
"primary disposal of soils" provision in 48 U.S.C. S 77 (1912)

prevents, and renders nugatory, the right-of-way granted in

43 U.S.C. § 932 (1964). Under the circumstances, appellant's
contention that the territory or state lacked power to claim

the federal grant must be rejected.'

19/ See, e.g., Walbridge v. Board of Commissioners 86 P. 473
(Kan. 1906); Hillsboro National Bank v. Ackerman, 189 N.W.
657 (N.D. 1922); Wells v. Pennington County, 48 N.W. 305
(s.D. 1891).

The relevant territorial organic acts are as follows::

(1) Kansas, ch. 59, § 24, 10 Stat. 285 (1 54);

: . 4 . | 2
(2) North Dakota,ch. 86, § 6, 12 Stat. 239 (1861); ;i%g
‘ g%j%

(3) South Dakota, ch. 86, § 6, 12 Stat. 239 (l86l). el
The relevant state enabling acts are as follows:. .

(1) Kansas, ch. 20, § 3, 12 Stat. 127
(1861) ; '

(2) North Dakota, ch. 180, § 4,. 25 Stat.’
677 (1889) ;

(3) South Dakota, ch. 180, § 4, 25 Stat. - | Lo
677 (1889). ) . Pesmoara
4
p
|
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Girves aléo‘ gucs that Alaska's territ.rial
legislature did not in fact effectively "accept" the grant
at any time prior to her lawful entry on the land. Thus,
shé concludes, the lower court "erred in finding there
existed a right-of-way on the section line"'betweeﬁ appellant’'s
and:appellee's property.
— The borough argues that "35 S.L.A. 1953 (now AS
19.10.010) constituﬁe[s] the acceptance of the offer to
dedicate made in 43 U.S.C.A. § 932 (1964). [Footnéte omitted.]f
Ch. 35, SLA 1953 providéd as follows:

"Section 1. A tract one hundred feet wide
between each section of land owned by the Territory
of Alaska, or acquired from the Territory, and a
tract four rods wide between all other sections in
the Territory, is hereby dedicated for use as
public highways, the section line being the center
of said right-of-way.  But if such highway shall
_ be. vacated by any competent authority the title to
- the respective strips shall inure to the owner of

the tract of which it formed a.part by the original
survey." (emphasis added)

Girves contends that the territorial legislature's
_ "dedication" of a four rod tract along all section lines in

the territory "cannot be deemed an accepténce" of the federal

— grant contained in 43 U.S.C. § 932 (1964).

In Hamerly v. Denton, 359 P.2d 121, 123 (Alaska

——

- 1961), we held that:
'3

S "[Blefore a highway may be created, there must be

either some positive act on the part of the appropriate

" public authorities of the state, clearly manifesting

- - an intention to accept a grant, or there must be

public user for such a period of time and under
. such conditions as to prove that the grant has
o been accepted." [Footnote omitted.]
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In Hamerly the party é-aiming the right-of-way sought to do
~ s0 by proving the existence of a public user. In the present-
- case, the borough in effect claims that the enactment of ch.

35, SLA 1953 was a positive act on the part of an appropriate

- public authorlty which clearly manifested an intent to

accept the grant in 43 U S.C. § 932 (1964).
- Ch. 35, SLA 1953 did not expressly refer to 43
U.S.C..§ 932 (;964). But we cannot assume that the legislature

was unaware of the grant or unwilling to accept it in. behalf

— of the territory for highways. Tholl'g; Koles, 70 P, 881, _,{'
882 (Kan. 1902).

Similarly, ch.-35, SLA 1953 did not expressly

"accept" the federal government's dedication of rights-of-

.way. However, it is well recognized that a state or territory

T need not use the word "accept" in order to consummate the
) 20/ :
grant. Tholl v. Koles, supra. ~ 43 U.S.C. s 932 (1964). is, in b

- ‘ | 21/

effect, a standing offer from the federal government.

—All that is needed to complete the transfer is a positive

act by the state or territory which clearly manifests an

intent to accept the offer. Hamerly v. Denton, 359 P.2d .
22/ . gy

_ 121, 123 (Alaska 1961).

. 20/ See also Pederson v. Canton Township, 34 N.W.2d4d 172, 174
— (S.D. 1948); Costain v. Turner County, 36 N.W.2d 382, 383 ' .
(S.D. 1949). : Py

~21/ See, e.g., Mills v. Glasscock, 110 P. 377, 378 (Okl.
1910); Wallowa County v. Wade, 72 P .793, 794 (Ore. 1903).

~7 22/ BAccord: Wilderness Society v. Morton, 479 F.2d 842, L
882 (D.C. Cir. 1973), cert. denied, 411 U.S. 917. - A
. : m.nr
e
-11-



We hold that e enactment of ch. 35, S... 1953 was
a positive act clearly manifesting the ter;itorial legislature's
intent to accept the federal grant. Our conclusion is

~ bolstered by several observations.

First, if the legislature did not_intend to accept
the federal grant, then the "dedication" contained in ch.
_ 35, sLA 1953 might be in contravention of the "primary
disposal of soils" provision contained in 48 U.S.C. § 77 (1952).

~ Since leglslatures generally are presumed to know the law

and to intend their enactments to be valid, it is fair to

assume that the legislature intended the 1953 "dedication" ':

~to also constitute an acceptance of the grant under 43 U.S.C. : Eﬂgﬁ
C : ‘ ' b
§ 932 (1964). - : Efwﬁ
Second, a fundamental maxim in the analogous field
_of contract law holds that an acceptanée may be implied from R '
23/ : .
acts of conduct. Since it is obvious that one cannot

" "dedicate" property to which one has no rights, the 1953

"dedication" must have also constituted an act of implied

acceptance.

- : Finally, 43 U.S5.C. § 932 (1964) does not make any

distinction as to the methods recognized by law for the
establishment of highways. ' Hence highways may be established
- , 24/ :

"_by ;any method recognized by law in this state. Dedication is a

23/ Cf. Prokopis v. Prokopis, 519 P.2d 814 817 n. 5
‘Alaska 1974). See generxally 1 A. Corbin, Contracts § 18,

-

At 39-43, S 77, at 329 (1963).
- . s Ty
P
| ""4/ Accord: United States v. 9, 947.71 Acres of Land, etc., -;ﬁ
.20 F. Supp. 328, 335 (D.C. Nev. 1963); Wallowa County v. Fia

Wade, 72 P. 793, 795 (Ore. 1903); Smith v. Mitchell, 58 P.
<67, 668 (Wash. 1899). . .



i ¢ /

" well recognized method of establishing highways. Thus we

conclude that the "dedication" contained in ch. 35, SLA
1953 effectively established the territory's claim to the

federal right-of-way grant.

Iv.
Finally, GirQes.contends that Judge Hanson erred
in awarding $6,500 in attorney's fees:to the Kenai Peninsula
Borough. The claim of error is predicated on the assertion

that the court based its award on the "percentage method" of

deuermlnlng attorney s fees, desplte the fact that the -

- prevailing party (the borough) did not recover a money

26/

judgment.

25/ See, e.g., Lovelace v. Hightower, 168 P.2d 864, 867
(N.M. 1946) See also 23 Am. Jur. 2d Dedications, § 15, at
14 (2nd ed. 1965).

26/ Alaska Civil Rule 82(a) provides, in pért:

"{1) Unless the court, in its discretion,
otherwise directs, the following schedule of
attorney's fees will be adhered to in fixing
such fees for the party recovering any money
judgment therein, as part of the costs of the
action allowed by law:

ATTORNEY 'S FEES IN AVERAGE CASES

- g{ ' Contested Without Trial Non-Contested
* First $2,000 . 25% : 20% 15%
Next §3,000 20% 15% 12.5%
- Next §5,000 15% 12.5% 10%
Over $10,000 10% . 7.5% 5%
T Should no recovery be had, attorney's fees for

the prevailing party may be fixed by the court =zs
a part of the costs of the action, in its discretion,
in a -reasonable amount. .

-13-
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] A UL Lllly wile jJUlHldbdl e Al L be o e Ll WYLy
requested $15,470.25 . attorney's feces. A sup} :tidg
affidavit asserted that the borough's attorneys had spent
over 400 hours of legal time on this case. Mrs. Girves
opposed the.requést on the grounds ;hat the amount requested
was insufficiently documented and unconscionable.

Judge Hanson listened to oral argument regarding

the merits of the reguested amount of attorney's fees, and

“then took the matter under submission. Later he issued a

memorandum order'awarding the borough $6,500, instead of the

$15,470.25 requested.

Our review of attorney's fee awards is limited to

determining whether the trial court has exceeded the bounds
27/

of the wide discretion vested in it. We will only overturn

: 28/ : .

an award if it is manifestly unreasonable.

258/ [contd.]

(2) In actions where the money judgment is
not an accurate criteria for detéermining the
fee to be allowed to the prevailing side, the
court shall award a fee commensurate with the
amount and value of legal services rendered."

27/ See, e.9., Malvo v. J. C. Penney Company, Inc., 512
P.2d 575, 586-87 (Alaska 1973).

28/ 1d.

P
&

£
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Under normal circumstanccs, we would aifirm the

award because it would be well within Ehe confines of Civil

‘Rule 82. But we are impressed with certain distinct aszects

of thié case which render it, in our opinion, unfair to

impose attorney's fees upon appellant. This case concexrns

the implied powers of borough goverrments, as well as inter-
pretations of public laws relating to rights-of-way. Appellant
relied upon a 1962 Attorney General's opinibn in support of her

legal contentions although, as we have mentioned, that opinion,

_'was negated by a later one in 1969.

We think that appellant, faced with these conflicting.
opinions, properly pursued her clqims. In so'doing she
litigated several important public guestions. S5he should
not be penalized for having done this. We hold that it was
error to award an attorney's fee to appellee and to'that
extent we reverse the judgment pelow.

AFFIRMED IN PART, REVERSED IN PART.

-15-
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TT ST ICHAL FRRNM I D
* BAAY 1922 EDITION

. " £SA FPMR (41 CFR) 101118 - y]
~"  UNITED STATES GOVERNMENT T
-[E/—g??/z 070 ndum notiras ":..:,. Rl
Ia E C E ; "'/' _: ;: .

) . DM-A DATE! April 24, 1973
- : ' APR 25 173 ~ In reply refer to:
1 0M : 8D _ 2800 (932)

: . caresw of Land Lo oo )
- C b e ", Your reference:
¢ BJECT: Superlor Court Opinion - Gibbs versus Campbell (100) .
- Your April 17 memo raised some questions concerning the .interpretation

of this opinion. Following are the answers to the questions you raised
based on our interpretation of the opinion:

1. Basically, lands that have been patented in Alaska since April 6, 1923,
are subject to "section line" rights-of-way for public highways. This
dedicated area is 100 feet wide on lands owned or acquired from the
State, and four rods wide on other lands in Alaska. The act of July 26,

.}$2477 > 1866, granted rights for highways over public lands. This grant was

‘ not effective until it was accepted by a state or territory. In 1923

the territory accepted this grant by enacting Chapter 19, SLA 1923.

This acceptance called for a tract four rods wide along section lines.

. The 1949 compilation of Alaska laws in effect repealed the 1923 .

- acceptance. In 1951 the Alaska legislature dedicated rights-of-way .

' for public highways 100 feet in width along section lines., This dedi-
: _ cation, however, was restricted to lands owned by the territory or
= acquired from the territory. In 1953 this dedication was amended to
B include rights-of-way four rods in width along all other section lines
R " d4n Alaska. In summary, the dedication for highways has progressedag '

_ follows.
) . . 3-’1»:::_., };;4‘;
a. April 6, 1923, to January, 1949 - A tract four rods in width drs A
_ along section lines. _.T3 —
. ’ &\. ll
b. January, 1949~1951 - No dedication. : ___F"_________
—_ ) . b}
_ - €¢ 1951-1953 ~ A dedication of tracts 100 feet in width along "'}2,, ‘;(:?*:’\
section lines on lands owned or acquired from the territory. —563—"
= 7"~ d. 1953 to present - A dedication of tracts 100 feet wide between__1{5 d
C each section owned by the territory or acquired from the Aclion .
- . territory, and tracts four rods in width between all’ other m‘m /—_ :
e sections in the territory. T

Comments
This dedication applys to patented lands and for use as public hig};t:;éysv———-——_'

Do 7T € Coninme Rande Reoularly on the Payroll Savings Plan

[



2.

3.

Since the dedication applys to section lines, it can only be utilized.
for highways when the particular area has been surveyed according to .
the rectangular system. The dedication is automatically in effect
when public lands go to patent, but the dedication cannot be utilized.
until the rectangular survey is extended to the lands in point.

Since utilization of this type of dedication only applies in areas

of rectangular survey, it is applicable to only a small portion of
the State at this time. Unsurveyed sections within a township which .
has monuments at two-mile intervals are not subject to the exercise -
of this dedication. ‘ .

Once an area has been surveyed according to the rectangular system,

the State can exercise its dedication along the section lines if the
lands involved were subject to the dedication at the time of patent.
Lands that were described and patented by special surveys are generally
not susceptible to this reservation because they do not become part of-
the rectangular grid when the rectangular system is extended to the
area involved.

This automatic section line grant or dedication is something we should
consider when we are making our recommendations for public access. In
some cases specific public access reservations may not be necessary if

‘the "section line" right-of-way is considered adequate.

P
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T DT ‘ May 8, 1972

r\s' i.‘i-'fi o :. E;" - o .i ._- T, .

ev‘ " (RS L o wit :

S

. . Mr, John Ilakar

5 1525 Faat 5th Avenue

.%;.. o Anchorape, Alaska

'Qflx"" s .f;_ ,Re; Right of Way on Section Line Between

l
"l

Section 17 and Section 8, Township -
12 North, Range 3 VWest, Seward Meridian

:":;’f%.’"«»’: B i B
LS ;

i&i'

. Dear John:
LT In accordance with my letter of April 21, 1972, I
S contacted -Mr. Don Beltinger of the State Hiphway Department.
h?g;; Enclosed herewith is Mr. Reltinger's letter to you dated
Hp May 5, 1972 in which Mr. Beltinger advises that the Alaska
R : Department of Highways has no otjection to the constructlon
o of a roadway along the section line between Section 8 and 17.
- In iy conversations with Mr. Beitinger. he also.
A advised me that if you were roing to build this rcad it would
. g2%.. .-, be incumbent upon you to establish the section line and build
ey ) the road along the section line. -

LS .
ﬁ%ﬁi}fféf# : As indicated in Mr. Beitinrer s letter. the Letter

of lNonobjection only pertains to buildinF a road along the

‘ section line to the now existinpg frontame road now existing
s along the east side of the New Seward Highway. This Letter.
e of HonobjJection does not cover access to the MNew Seward

vy Highway.

h Frior teo bullding any rnad a2lonsg the section line;
. it would be my sugriestion that you contact this office for
- = further discusslons relating thereto.

TR 3 .

- Yours' verv truly,

= ' . DELALTY, wILIS, HMOOFT,
i . , HAYES & BREITHMAN, THC.

s
:_-gl':: e : . - o we o - o - .

AL e L T ... .. .. Eupene F. Wiles
e CFV/cs T

Encl.
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"? lr.' ‘\-"fi:- i ;ff i i / p.\ H [I‘:\ (\2 ﬂ\i / ;"\‘\_ WILLIAM A. EGAN, GOVERNOR
AT AN AR . ) HAN o - IR LN R
© U A 1L, will Adilanlo s aind -

DEPARTMERNT OF HEGIIWAYS

CENTRAL DISTRICT $700 TUDOR ROAD — P. 0. BOX 8369

ANCHORAGE 99508 O

SR
May 5, 1972 e s 0!

Letter of Nonobjection
52A-2901

Mr. John Mlakar
1525 East 5th Avenue
Anchorage, Alaska

Dear Sir:-

This is to advise that the Alaska Department of Highways

has no objection to the qonstruction of a rqadway along

the section line between Section 8 and Section 17, Township

12 North, Range 3 West, Seward Meridian. It is understood

that this road is to be built to joln the frontage road

now exlsting along the east side of the néw Seward Highway.
. | _ Sincerely,

JACK M. SPAKE
Central District Engineer

Donald E. Beltinger
Central District Right of
Way Agent
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DELANEY, WILES., MOORE. HAYES & REITMAN, INC.

JAMES J. DELANEY, JR, ATTORNEYS AT LAW

EUGENE F. wWiLEs 360 K BTREET . TELEPHONE 279.2581
DANIEL A. MOORE. JR. ANCHORAGE. ALASKA 99501 AREA COOE D07
GEORGE N. HAYES

STANLEY H. REITMAN . April 2 1972

JOHN K., BRUBAKER pri - 1, 97

. RAYMOND E. PLUMMER. JR.
“RICHARD J, WILLOUGHRBY

wh,

(Y
Wy,

DANIEL A. GERETY
LYNN P, BARTLETT

Mr. John Mlakar
1525 E. 5th
Anchorage, Alaska

Re: Right of Way on Section Line Between
Section 17 and Section 8, Townshin
12 North, Range 3 West, Seward Meridian

Dear Mr. Mlaker:

.You have requested ouf oblnion as to whether or not
there is a dedicated right of way for the use of nublic as a
highway on the section line between Sections 17 and 8.

A review of the Bureau of Land Management Land Office
records reveals that the lands embraced in Sections 17 and 8
were included in the Chugach National Forest by oroclamation
dated February 23, 1909. The records further reveal that the
lands were surveyed and the plat. of surveyv was filed with the .
BLM on February 26, 1918. ~On May 29, 1925, the lands included
within Section 17 and 8 were eliminated from the national forest,
and on that date became subject to entry under the Public Land
laws. The BLM records further reveal that there were no entries

unger the Public Land laws relating to Sections 8 and 17 until
1945.

Based on the foregoing information and unon the law.
set forth in the Attorney General's oninion of December 18, 1969,
there is a dedicated right of way for bublic use as a hlghway
on the section line between Sections 17 and 8, Township 12 .
North, Range.3 West, Seward Meridian. This right of way is
I rods wide - 2 rods on each side of the séction line.

-—”'—‘-ﬂ"/—.-— *

o me —

I have contacted Mr. Dick Kerns, Assistant Attornev
General for the State of Alaska for the Denartment of Hipghways
and Mr. Kerns has advised me that the State Department of High-
ways will issue a letter of non-objection to a nrivate party

to construct a road over this dedicated right of wav. MWMr.
Kerns also advised me, however, that if any objections were
made by abutting land owners, the private nartyv receiving the



. “

_ letter of non-objection from the State would have the respon-
.. sibility of settling or litigating the issue. Mr. Kerns further
' advised me that a letter of non-objection could be obtained from

Mr. Don Bietinger, head of the State Right-of-Way Section located
on Tudor Road.

We are enclosing herewith a copy of the Attorney
General's opinion for your consideration. If you have any
further questions, please advise.

Xours very truly,

DELANEY, WILES, MOORE,
HAYES & REITMAN, .INC.

L=

‘. I.. Z / ')' \ ‘ ‘ / ‘ [vL J

ey

Encl. ' /

PS: 1In accordance with our telephone conversation of this date,
I will contact Mr. Bietinger of the State Right-of-Way Section
concerning the obtaining of a letter of non-objection for the

construction and use of the right of way along the section line
between Sections 17 and 8.
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RAE P.y. B - o ) DLbicAdron o Lnwd) Fer

Areries f g
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ANHCHILE 83300
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June 19, 1970 S€& AL3O0, .

AS1?.10.010

s . Puclic HIsHWAYS

Robert L. Beardsley
Commnissioner of Highways

State of Alaska , . - .

Juneau . /// L : .
Richard 2. Ke“ns/
Assistont Attoracy Goneral

Chief, h‘uhd ys Section
Anchora*e

Jurls d*ction of S“Chiﬂﬂ Linﬂ Rights of Vaj fo. Highwgys

It has con2 to ry attentlion th~t ceortain que:t101s
have ariscn in coanzction with adminicterinz the usae of sacticen
line rights of way by the tudblic where thosz tign“s of way have
not actually been utiliced by the Pezortment of Hizghuzays for the
State h1~:uay systen. As you know, 1569 Oninlons. of the Attorney
Gener2l No. 7 concsludad that "eaen gy rveved cectlion in the State
is subjJect to 2 scetion line zight 20 uay {or ccnstruecticn of
hlghw:ys“ sutject to carialn execepiions definad In the Czinian, ¢
A ccpy of tnis Crinion is 2viached. ' —_ e ==
Since the pudlicaticn of this 0.inlon, varlous mamlars
ol the publle, property cuners and gevorntontal zzencles have
atternted to utlliZo or exeot Jurlsdiction covar tihase rlghts of
way restlting in a cortzin 2mount of zenflies of orinion. This
results in Inquirfes telns direcetad elther 2o the Zopzrinent of
Highugys, the Dlvision ol Lancs or the O flce of the Attorner .
General which in turn do23 o cootd roesuls 4n furihss taconalstens
appxoac:“’ t2 tho w.2 of these rights 2l woy.

. Rizh thils in nind, a meeting w235 hell attended by rop-
resentatlives o7 o2 DIivisicen of Lands, tus Digarimens of Hichiuays
qd t'—‘" r\.._-“;“ " ".‘. . p ht -"!b ; “-::-—- ‘.".-‘.. - "‘5”" j

sb~*~~‘a:‘f rizmsat ol L:":‘ 3.3 a..e;--. ol this rnzetlinz, 1t s
n - POPS - povits.Jog % halS Yol & > Lo et el Ly - -
SL":ft':‘ -h_'a'_“'ad?: C-r22izd L0 you with £oplls 23 indlzazed,
besestong ozt :t::srﬂ-frcu’c: these h:;:r;j riziss of w2y to
:JSSY--\— ?: - es w - wirien v:::n‘. 0- -.-153}‘-:3:-'5. 3325 Ceflc:b:i;ﬂ 15 i.'\
fcv‘“9 ":.; i for-->r s3mirEdan Coplnl=n 4ssurd by the Deparinant
ol lau dz2ted Novertor 5, 1632 prepar:zd o David B. Ruswvi~, then
assistanl nlicraty sonrrlli. A fery o6 thils narorandin a3 aleos
PR IS U ) Fe Hr me caim b aAY it abies Sems et cm mern Al mnam A e
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_ Kenmorandun
To: Cemmissioner Robert L. Beardsley
June 19, 1970 = ‘ .
. Page 2 : :
- be dirccted to _the District Right of Way Agen's.
determined that the Hiraw2y veparimant has no cbje
' proposed use, t\ﬁt 2t 2 _Jeilex of non-cbjection be icsu=d, The ' .
- use of the tern '"non-object fon" is emphasizéd so ‘as to'suzgest :

that the Sta»b is not granting some sort of 2 per:it but nore
to {ndicate that the State will not recist a particular use if
At is othervise in keepling with the interests of the State. )

i

4 - It has also been brought to my attention that certain

o of the boroughs have taken it upon themsclves to vacdate portions
of these secticn rights of way. It i3 =y.cpinien that the borpughs
have no such au thcrlt e Jurisd'ction over these Tlgh%s o of way 1s

Y—e - - . WITWthe Stite ol ulasha, Department of Highways and the Depart-
went of Highweys 1s the caly co“pctent authority by which the sane

* can be vacated. Possibly th2 borouzhs are assuming thls authorlty

C— under A.S. 40.15.1%0. If this be the case, I believe the boroughs
are nisinterpreting the-rnzaning ol that statute It is my opinion
that the berouzhs have auunority to vacate only tho*n streets

DR which have becn creat Ld by a subd'v sion plat. ' S

b ML AL S X '-‘AlthoLrn i‘ is our coacl ision that the Hig hway ‘Depart-. - :T
T zent has Jurisdibticu over these scctica line rigats of w2y, it

B is sugsested that because ol the obvious interest that the Div-

S oo ~fsion-ef-Lands h2s 1in these sacilon line rights of way that 1t be -' --
AD' erphasized to the Districts that the Division of Lawﬂs be advised

. }. as to any actlilons taxen in ccwne:tibﬂ Lhereuith™™ - .
A — - ——— )
“ \ o
\Q . If you have any quostions .egwrilng the suggesticns
- M r;z in this m-“oranzsﬁ, plcase Co not nesitate tc contact t\ .
(] ce. - . - e o -
- = m-«» v -a - .
RPK:sn SRR - o
¢c: Donal?l E, Belsingzr -~ Dept. Hwis
John XK. MNoriizn - Tent. Lou
¢'30331h Kesnan = Div. La=nds - :
—’ T © e

W



@

'y

‘/‘.\'/’:'\ ’ ' . i PN
{

DeLANEY, WILES, MOORE & HAYES
ATTORNEYS AT LAW .

JAMES J. DELANEY, JA. 380 K STREET , TELEPHONE 279.3581
EUGENE F. WILES ANCHORAGE, ALASKA 99501 AREA CODE 907
DANIEL A, MOORE, JnR. .

GEORGE N. HAYES : Feb ruary 20 s 1969

JOHN K. BRUBAKER

Mr., Karl L. VWalter, Jr. .
City Attorney

City of Anchorage

P. 0. Box 400

Anchorage, Alaska

Re: Ripght-of-Way along Section Lines

Dear Karl:

This is in response toAyour request for my opinion concerning
the above subject. :

As indicated in my memorandum to the Director, Alaska Road
Commission dated September 12, 1956, it is my opinion that Ch. 19
SLA 1923 and Ch, 35 SLA 1953 were effective acceptances of a
dedication made by the United States pursuant to the authority
of the Act of July 26, 1866 (14 Stat., 254; R.S., 24773 43 USC 932).
My opinion on this matter has not changed notwithstanding Opinion
No., 11 of the Attorney General of the State of Alaska dated July
26, 1962, 1/

Although 1t is my opinlon that the foregoing laws were
effective acceptances of dedications made by the Federal Govern-
ment there are a number of legal principles that must be taken
Into consideration to determine whether or not a section line in
Alaska has been effectively dedicated for highway purposes and to--- ~-.
answer the questions set forth in your letter of January 14, 1969,
These principles are:

1. The dedication by the United States nursuant fo the

Act of July 26, 1866, supra, does not take effect until

the date of the acceptance of the dedication by State

authority or by public use. 2/

.,M‘ y ‘-"'n
. *!cs,

1/ Attached hereto is previous correspondence with the Territorial
Attorney General relating to thls same subject, The correspondence
includes: Letter from the Attorney General to Mr. Roger R. Robinson

. dated .August 20, 1956; memorandum from Office of the Solicitor to.
Operations Supervisor BLM, dated August 31, 1956; and letter from
the Attorney General to Mr. Roger R. Robinson dated September 25, 1956.

2/ Koloen v. Pilot Mound TP et al, 157 NW 672; Koy et al v. Itten,
169 P. 148; Lovelace v. Hishtower, 168 P.2d 86“ Hamerly v. Denton,
359 P.2d 121 Kirk v. Schultz, 119 P,2d 266,
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Re: Right-of-Way alonpg Section Lines Page Two

2. The offer of the United States to dedicate public lands
for highway purposes pursuant to the Act of July 26, 1866
terminates if not accepted prior to the issuance of patent
by the United States. 3/

-

3. The dedication by the United States pursuant to the
Act of July 26, 1866, relates only to public land of the
- United States, and does not apply to public land reserved
for public uses or public lands validly entered under the
_ public land laws. Accordingly, if public lands of the
-~ United States have been-withdrawn or reserved by the United
* States for public uses, or entered under the public land :r7=—~—-
_ .laws by private individuals prior to the acceptance of the
- " dedication, such lands are not subject to the dedication
: provided by the Act of July 26, 1856, so long as such lands
remain withdrawn or reserved or are subject to a valid pri-
— vate right'initiated prior to acceptance of the dedication. 4/

"4, There can be no acceptance of the dedication provided - -
_ by the Act of July 26, 1366 by virtue of Ch., 19 SLA 1923 -
' or Ch., 35 SLA 1953 until the public lands have been surveyed
and the section lines established. 5/

5. The dedication by the United States pursuant to the Act
of July- 26, 1866,once accepted by the State or by public .

use rgmains in effect unless vacated pursuant to applicable. - ,:i-
law. 6/

3/ Ball v. Stephens, 158 P.2d 207

— 4/ Korf v, Itten, 169 P, 14B; Stofferman et ux v. Okanogan Countv,
136 P, U843 Leach v. Manhart, 77 P.2d 6523 Atchlson ete. R, Co. V.
Richter, 148 P, 478,

. 5/ Cox v. Hart, 43 S.Ct. 154 260 U.S. h27, 67 L.Ed. 332; Vau

"#v. McClymond, 155 P.2d 612; Carroll v, U.S., 154 F. 425; Smith v.
¢ Whitney, 74 P.2d 450; Bullock V.. Rouse, 22 P, 919; Verdi Develop-

ment Co. v. Dono-Han Min. Co., 296 P.2d 429; Phelps v, Pacific Gas - --

and Electric Co., 190 P.2d 209; U3 USC Sec. 751 and 752. These T
cases hold in effect that a survey of public land does not ascertain.. .
boundaries but creates them and that therefore section lines have
‘no existence prior to survey and are incapable of description or-. - -- -
conveyance prior to survey.

6/ Huffman v, Board of Sub'rs of West Bav TP, Benson County, 182 .
NW T50;. Costain v. Turner County, 36 NW 2d 382 Pederson v, Canton
TP, 34 NW 2d 172; Faxon v. Lallie Two., 163 NW 531, Writ of Error

Dismissed (39 s.ct, 491, 250 U.S. 6304; 63 L.Ed. 1182)

-
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1.

Ch, 19 SLA 1923

Section., A tract of four rods wide between each
section of land in the Territory of Alaska is
hereby dedicated for use as public highways, the
section line being the center of the highway.

.But if such highway be..vacated by any competent

authority the title to the respective strips
shall inure to the owner of the tract of which
is formed a part by the original survey.
Approved April 6, 1923. (codified as Sec.

1721 CLA 1833)

2,

.Ch., 1. Extraordinary Session Laws of Alaska 1949,

. This Act provides in pertinent part as follows:

3.

¥ % % "All Acts or parts of Acts heretofore
enacted by the Alaska Legislature which have

not been incorporated in said compilation

[L.e. ACLA 1949] because of previously enacted
general repeal clauses or by virtue of repeals
Ey implication or otherwise are hereby repealed.
X % % -

Sec, 3: An emergency is hereby declared to
exist and this Act shall take effect immediately
upon 1ts passage and approval., 7/

Approved January 18, 1949

Ch., 123 SLA 1951

Section 1. A tract one hundred feet wide be~
tween each section of land owned by the Territory
of Alaska or acquired from the Territory, 1s here-

by dedicated for use as public highways, the sec- -

tion line being the center of said highway. But
if such highway shall be vacated by any competent

authority the title to the resepctive strips shall.

inure to the owner of the tract of which it formed
a part by the original survey.
Approved March 26, 1951

1/ Ch, 19 SLA 1923 as codified in Sec. 1721 CLA 1933 was not

incorporated in ACLA 1949 and was therefore repealed effective

January 18, 1949, ‘

Page Three

L In order to apply these legal,. principles to the situation
- in Alaska, it will be helpful to review the Alaska law relating
: to rights—-of-way on section lines.

The pertinent leglslation 1s
as follows: , _

(Y /71-0-9. !

f e e ——— -
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4, Ch. 35 SLA 1953 '
Section l. A tract one hundred feet wilde be-
tween each section of land owned by the Terri-
. tory of Alaska, or acquired from the Territory
and a tract four rods wide between all other
sections in the Territory, is hereby dedicated
for use as public highways, the section line
being the center of said right-of-way. But
if such highway shall be vacated by any compe-
tent authority the title to the respective
strips shall inure to the owner of the tract
of which it formed a part by the original
survey. 8/ ,
Approved” Harch 21, 1953.

5 A.S. 19.10.010 ' )
Sec..19.10,010, Dedication of land for public
highways. A tract 100 feet wide between each
section of land owned by the state, or acquired
from the state, and a tract four rods wide be-
tween all other sections in the state, 1is dedi-
cated for use as public highways. The section
line 1s the center of the dedicated right-of-
way. If the highway is vacated, title to the o
strip inures to the owner of the tract of which L LT
it formed a party by the original survey. S

As can be seen, the foregoing legislation relates to rights-
of-way on section lines of lands owned by the Territory and State
" of Alaska as well as public lands owned by the United States.

Consideration will first be given to section line rights-
of-way - over public lands of the United States.

PUBLIC LANDS OF THE UNITED STATES

As held in Costain v, Turner County, 36 NW 24 382, Ch. 19
+ SLA 1923 would constitute the first statutory acceptance by the
4yTerritory of Alaska of the dedication by the Unites States pur-
suant to the Act of July 26, 1866 for section lines on the public
lands of the United States.,

- To determine '1f a four-rod right-of-way has been estab-
lished as to a specific section line on the public lands of

8/ This statute in effect re~enacted Ch. 19 SLA 1923 as such
chapter applied to public lands of the United States.
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‘the United States by virtue of the acceptance of the dedication

.

.
-y
-

¢

contained in Ch. 19 SLA 1923 or Ch. 35 SLA 1953, one must apply
the principles-of law set forth above to the facts in each par-
ticular instance. As these principles and facts are not readily
susceptible to a broad general discussion, I will set forth
certain questions and specific situations which can exist and.
my conclusions as to these situations based on the foregoing
principles of law.

1, What is the effect of a section line being surveyed
and in existence prior to April 6, 1923, the effective
date of Ch., 19 SLA 19237

(a) If the section line was surveyed prior to
April 6, 1923, and the land abutting the section
line was not patented or withdrawn or reserved
for public uses, or entered by private parties
under the publi¢ land laws on April 6, 1923, a

. 4-rod right-of-way, 2 rods on each side of the
section line was created., This right-of-way
would still be in existence today unless speci-
fically vacated by competent authority.

(b) If the section line was surveyed prior to
April 6, 1923, and the land abutting the section
line was withdrawn or reserved for public uses
or entered by a private party or patented to a
private party on such date, no right-of-way was
created. If a private entry existing on April
6, 1923 went to patent, the entryman patentee
would take the land patented free of any section
line right-of-way. Also, all public land patented

- -prior to April 6, 1923 would not be subject to a
.Section 1line right- f-way.

(¢). If the section line was not surveyed as of
April 6, 1923, no right-of-way was created as
of that date. '

2., If the section line was not established on April 6,
1923, what 1s the effect of a survey subsequent to April
6, 1923, the effective date of Ch. 19 SLA 1923 and prior

_ to January 18, 1949, the date of the repeal of Ch. 19
SLA 19237

. (a) If the section 1line was surveyed between
-April 6, 1923 and January 18, 1949, and the land-
abutting the section line was not withdrawn or

-
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I . reserved for publlc uses or entered by a private
party at the time of the survey, a b-rod right-
of-way, 2 rods on each side of the section line,

- : was created., This right-of-way would still be
in existence today unless specifically vacated
by competent authority.

(b) If the section line was surveyed between
- Arpil 6, 1923 and January 18, 1949, and the.

land abutting the section line was withdrawn

or reserved for publlic uses or entered by a

private party at the-time of the survey, no -
_ right-of~way would be created at the time of :
‘ the survey. In such circumstances, if a pri-
vate entry existing on the date of survey goes
to patent, the entryman patentee would take the

- land patented free of any. section line right-
Of-.'way ] - . .
- 3. If the lands abutting a sur%eyed section 1line existing"

on April 6, 1923 were withdrawn or reserved for public uses

or were entered by a private party on April 6, 1923, what

would be the effect of a revokation of the withdrawal or

reservation or relinquishment of the. private entry mdde.

on or after April 6, 1923 and prior to January 18, 19497

(a2) Such land would become unappropriated public- e —

lands and a 4-rod right-of-way, 2 rods on each

. 8lde of the section line, would be created., This
right-of-way would still be in effect today unless
specifically vacated by competent authority.

b, If the lands abutting a section line were withdrawn
or reserved for public uses, or were entered by a private
. party at the time the lands were surveyed when such survey
' took place subsequent to April 6, 1923, what would be the
effect of a revokation of the withdrawal or reservation
or relinquishment of the private entry made on and after

'}g  such survey and prior to January 18, 1949%?
: ' .~ (a) Such lands would become unappropriated public
- lands and a bU-rod right-of-way, 2 rods on each

. :*-glde of the section line would be created. This
right-of-way would still be in effect today unless
- specifically vacated by campetent authority. '
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- 5. What was the effect of the repeal of Ch. 19 SLA 1923
on Jnauary 18, 1949°? .

-~ ‘ (a) This repeal did not affect the rights~of-
way that were previously established on section
lines.as set forth above. Such rights-of-way

- are still in existence unless specifically
vacated by competent authority.

_ (b). The repeal of Ch, 19 SLA 1923 on January 18
.1949, however, did create a situation wherein
section lines that were surveyed on the public
lands in Alaska between January 18, 1949 and
‘March 21, 1953, the date of Ch. 35 SLA 1953,

may not be subject to the l-rod right-of-way
because of the repeal. An illustration of such
a situation is where the right-of-way did not
take effect prior to January 18, 1949 because
the section lines were not surveyed prior to
that time. Thereafter, subsequent to January
18, 1949, and prior to March 21, 1953, the lands
were surveyed and. entered by a private party and
patented to such party. Such party would take
patent free of any right-of-way on the section
line.

A further example 1s where the lands were sur-~
veyed prior to January 18, 1949 but no right-
of-way was created because at the time the land
was surveyed, 1t was reserved for public uses,
After January 18, 1949, the reservation was
revoked and a private entry was made prior to

- March 25, 1953. This entryman, if he obtained.

" patent to the land, would obtain such patent

free of any section llne right-of-way.

6, What is the effect of Ch. 35 SLA 1953 as now amended
"and codifled in A.S. 19,10,010°?

(a) It was in effect a re-enactment of Ch., 19
SLA 1923 as such chapter applied to public lands
of the United States.

- (b) It has no effect on the section 1line rights-
of-way previously created over public lands of
the United States by Ch, 19 SLA 1923, Such \
rights-of-way are still effective unless vacated
by competent authority. -
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(¢} 1If the section line was surveyed on public
lands of the -United State$ between January 18,
1949, the date of the repeal of Ch, 19 SLA 1923,
and March 21, 1953, the effective date of Ch. 35
SLA 1953, and the land abutting the section 1line
was not patented, or withdrawn or reserved for
public uses or entered by a private party on
March 21, 1953, a Y4-rod right-of-way, 2 rods

on each side of the section line was established,
This right-of-way would still be in existence
today unless specifically vacated by competent
authority.

(@) If the section line was surveyed on public
lands of the United States between January 18,
1949 and March 21, 1953, and the land abutting
the section line was withdrawn or reserved for -
public uses, or entered by a private .party or
- patented to a private party on March 21, 1953, ‘

: no right-of-way was created. In such circum- -
stances, if a private entry existing on March
21, 1953 went to patent, the entryman patentee
would take the land patented free of any section
line right-of-way. Also, all public land sur-
veyed between January 18, 1949 and March 21,
1953, which was patented prior to March 21, 1953,
would not be subject to a section line right-of-
way. : _

(e) If the section line was surveyed between
January 18, 1949 and March 21, 1953, and the
land abutting the section line was withdrawn

or reserved for public uses, or entered by a
private party on March 21, 1953 and subsequent:
to March 21, 1953, the withdrawal or reservation
was revoked or the private entry relinquished,
such land would then become unappropriated '
public land and a 4-rod right-of-way along

the section line would be created. This right-
of-way would still be in effect today unless
specifically vacated by competent authority.

(f) If a section line on public lands of the
United States was surveyed after March 21, 1953,
and the land abutting such section line was not
wlthdrawn or reserved for public uses, or entered
by a private party at the time of the survey, a
4~rod right-of-way, 2 rods on each side of the
section line was created. This right-of-way
would stlll be in existence today unless vacated
by competent authority. '
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(g) 1If the section line was surveyed after
March 21, 1953, and the land abubtting such
section line was wlithdrawn or reserved for
public uses or entered by a private party on
the date of the survey, no right-of-way along
the section line would be created. If the
private entry existing on the date of the
survey went to patent, the entryman patentee
- would take the land patented free of any sec-

tion line right-of-way. :

(h) If the section line was surveyed after
March 21, 1953 and the land abutting the
sectlion line was withdrawn or reserved for
public uses or entered by a private party on
the date of the survey, and subsequent to the
survey the withdrawal or reservation was re-
voked or the private entry relinquished, such
land would then become unappropriated public
land and a 4Y-rod right-of-way along the section
line would be created. This right-of-way would
remain in effect unless and untll vacated by

competent authority.

TERRITORY OR STATE OF ALASKA LAND

The problems relating to section line rights~of-way on 1lan
previously owned by the Territory or now owned by the State of
.Alaska are not as involved as those relating to such rights-of=-
way on public lands of the United ‘States. The reasons for this

are two-fold.

First: Almost all of the lands owned by the T
granted to it by the Federal Government by Acz ofeCosgii::Ty Zi
example of such Act 1s the Aet of March 4, 1915 (38 Stat. 1214
48 USC 353) granting lands for school purposes to the Territor§
' of Alaska. This grant of public lands by the United States to
i the Territory did not become effective to pass title to the
{. Territory until the lands were surveyed and the section lines
. §§§e§ta1nid. 43 USC 751; U.S. v. State of Wyo., 67 S.Ct. 1319
-surve.sé 40, 91 L.Ed. 1590, Accordingly, if the lands were
su 1yeSLsubsequent to April 6, 1923, the effective date of
li. .9 A 1923,_the State would acquire title with a section
1 ne easement, If the lands were surveyed prior to April 6
923 and retalned by the State subsequent to April 6 1923 ’
the lands would also be subject to such a righ%-of-Wéy. ’
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' However; there are two situations where such lands acquired by

the Territory from the Federal Government would not be subject
to such a right of way. These are! ;

1, Where the land was surveyed and title passed
to the Territory prior to April 6, 1923 and the
Territory conveyed such land prior to April 6,
1923, (It is very unlikely that you will find
such a situation.) . _

2. Where the land was surveyed and title passed
. to the Territory subsequent to January 18, 1949, .

the date of the repeal of Ch, 19 SLA 1923, and .

prior to March 26, 1951, the effective date of

Ch, 123 SLA 1951 9/ and such land was conveyed

by the Territory prior to March 26, 1951, (It

is also very unlikely that this situation will

arise,) . S , .

Second: By virtue of Ch., 123 SLA 1951 as now codifled in
A.S. 19.10.010, all lands acquired from the Territory or the
State of Alaska on or after March 26, 1951, the effective date
of .such Act, are subject to a 100-foot section line easement,
50 feet on each side of the section line. Accordingly, there
appears to be no section line right-of-way problems’ as to Terri-
tory or State lands transferred into private ownership on or
after March 26, 1951. : ' :

When the foregoing conclusions are applied to the specific
question asked in your letter of January 14, 1968, it can be
-ascertained that if a homesteader entered public lands of the
United States subsequent to January 18, 1949, the date of the

~ repeal of Ch. 19 SLA 1923, and prior to March 21, 1953, the

date Ch, 19 SLA 1923 was re-~enacted as to public lands of the
United States, whether or not he would take the land subject to
a section line right-of-way would depend upon the date of the
survey of the section line in question., If the section 1line

3 was surveyed prior to January 18, 1949, and the land abutting

the section land was unappropriated public land at the time of
the survey or any time prior to the homestead -entry, the entry-
man would take the land subject to the section line easement.
-However; if the land was surveyed subsequent to January 18, 1949
and prior to March 21, 1953, the homestead entry initiated be-
tween such dates if it goes to patent would be patented free

9/ Ch. 123 SLA 1951 re—estéblished section line rights-of-
on all lands owned by the Territory. . ghts~-of-way

- -



I

Re: Right-of-way along Section Lines Page Eleven

of any sectlon line right-of-way. The same principles would apply
to one who made entry on January 17, 1949, If the lands were sur-
veyed any time prior to his entry and the land abutting the section
line was unappropriated public land at the time of the survey or
any time prior to entry, the entryman would take the land subject
to a section line right-of-way. However, if the land was surveyed
subsequent to his entry and his entry goes to patent, he would

take the land free of the section line right-of-way. Accordingly,
the date of survey in most of the cases is the determining factor
as to whether or not a section line right-of-way is established.

I feel that the foregoing discussion encompasses most of
the situations you will encounter, however, if you have further
questions, please let me know,

Yours very trulj,

DELANEY, WILES, MOORE & HAYES

. gbw ’M/{é’/z’e
Eugezj/k. Wilés

EFW/cs
Enclosurgs

4
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1969 Opinicns of the
‘Attorney General No. 7

Mr. F. J. Keenan, Director
Division of Lands

Department of Natural Rcsources
Anchorage, Alaska 29501

RE:. Section Line Dedications for .
. Construction of Highways

Dear Mr. Keenan:

Reference 1is made to your request for an_oninion
concerning the existence of a right-of-way for construction
of highways along section lines in the state.

It is our opinion, subject to the excepticens
herein noted, that such a right-of-way does exist along every
section line in the State of Alaska. In reaching tnis con-
clusion we rely upon the following points:

(1) Congress by Act of July 26, 1866, granted the
right-of-way for construction of highways over unreserved
public lands.l/ The operation of this Act vithin the State
is well recognized 2/ and it provides as follows

1/ Act of July 26, 1866, 14 Stat. 253, 43 U.S.C.A. 932 (1961)

2/ Hamerly v. Denton, 359 P.2d 121 (Alaska 1961). See also:

RS Sec, 2477.

a

Mercer v. Yutan Construction Company, 420 P.2d 323
(ATaska 1966); Berger v. Ohlson, 9 Alaska 389 (1939);
Clark v. Taylor, 9 Alaska 298 (1938); United States v..
Rogge, 10 Alaska 130 (1541); State v. Fowler, 1 Alaska
LJ No. 4, p. 7, Superior Court, Fourth Judicial District
(Alaska 1962); Pinkerton v. Yates, Civil Action Neo. 62-

. 237, Superior Court, Fourth Judicial District (Alasna 18453).

poet * 0
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_ The right-of-way for the construction
- of highways over public lands not reserved
for public uses. is hereby rranted.

(2) This grant of 1866 constitutes a standing offer
of a free right-of-way over the public domain.3/ The mrant
is not effective, however, until the offer is accepted. H/

(3) In Hamerly v. Denton, supra note 2, the Supreme
Court of Alaska statced the general rulc rerardlnr acceptance
of this federal grant sayln? at page 123:

... before a highway may be created, there
must be either some positive act on the Qart
of the appropriate public authorities of the
state clearly manifestine an Intention to
accent a grant, or there must be public user
for such a period of time and under such condi-
tions as to prove that the grant has been
accepted. (Emphasis.added.) 5/

(4) In 1923 the territorial lemislature enacted
Chapter 19 SLA, which provided as follows!

Section 1. A tract of 4 rods wide between
each section of land in the Territory of Alaska
is hereby dedicated for use as publlc highways,
the section line being the center of said high- -
way. . But if such.highway be vacated by any
competent authority, the title to the respective
strips shall inure to the owner of the tract of
which it formed a part by the oriminal survey.
(Approved Apr. 6, 1923)

3/ Streeter v, Stalnaker 61 Neb., K 205, 85 NW 47 (1901)
and Town of Rollins v. Emrich, 122 Wis. 134, 99 NV fey
(190%); See also 23 Am.Jur.2d Dedlcatlon, § 15.

4/ Hamerly v. Denton, sunra note 2; J.ovelace v. Hightower,
.. 50 N.M. 50, 168 P.2d 86Fh, (19h6) Koloen v. Pilot Mound

TP, 33 N.D. 529, 157 NW 672, (193167; Kirk v, Schuitz,
53 1da. 278, 119 P.24 266, (1941).

.5/ See also Koloen v. Pilot Mound TP, supra note 4; and

Kirk v. Schultz, suora note 4.

- ——
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This Act was included in the 1933 compilation of
laws as Sec. 1721 CLA 1933; however, it was not included in
ACLA 1949, and therefore was repealed on January 18, 1949, 6/

: In 1951 the territorial legislature enacted Chapter
123 SLA 1951, which provided as follows:

Section 1., A tract 100 feet wide between
each section of land owned by the Territory
of Alaska or acquired from the Territory, is
hereby dedicated for use as public highways,
a section line being the center of said
highway. But if such highway shall be vacated
by any competent authority the title to the
respective strips shall inure to the owner
of the tract- of which it formed a part by .
the original survey. (Approved March 26, 1951) 7/

In 1953 the territorial legislature enacted.Chapter 35
SLA 1953, which provides as follows: '

Section 1. Ch. 123 Session Laws of Alaska
1951 is hereby amended to .read as follows:

Section 1. A tract 100 feet wide between
each section of land owned by the Territory
of Alaska, or acauired from the Territory,
and a tract ! rods wide between all other
sections in the Territory, is hereby dedi-
cated for use as public highways, the section
line being the center of said right-of-way.
But if such hipghway shall be vacated by any
competent authority the title to the resnective

6/ Ch. 1 SLA 1949 provides in part that "All acts or parts
of acts heretofore enacted by the Alaska Legislature
which have not been incorporated in said compilation
because of previously enacted general repeal clauses

or by virtue of repeals by implication or otherwise
are hereby repealed."

7/ This was a reenactment of the 1923 statute; however, in-
. 1ts amended form it applied only to lands "owned by' or
"acquired from™ the territory, and the width of the
right-of-way was increased to 100 feet.
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strips shall inure to the owner of the
tract of which it formed a part by the
original survey. (Approved HMarch 21, 1953) 8/

(5) The foregoing legislative acts clearly

establish a section line right-of-way on all land owned by
or acouired from the .State or Territory while the legislation

was in force.

the legislature's intent to accent the standing federal rirht-
of-way offer contained in the Act of July 26, 1866.

There is.no requirement that the act of acceptance

contain a specific reference to the federal offer. 1In Tholl v,
Koles, 65 Kan. 802, 70 P. 881 (1920), the Supreme Court of
Kansas discussed lemislative acceptance by reference to section
lines saying at page 882:

The congressional act of 1866, as will
be observed, 1s, in lanpguage, a present and
absolute grant, and the Kansas enactment of
1867 is a positive and unqualified declara-
tion establishing highways on all section T .
lines in Washington county. The general
government , in effect, made a standing pro-
posal, a present grant, of any portion of
its public land not reserved for public
purposes for highways, and the state accented
the proposal and grant by establishing

highways and fixing their lccation over

public lands in Washington county. The
act of the legislature did not specifi-
cally refer to the congressional grants,
nor declare in terms that it constituted
an acceptance, but we cannot assume that
the legislature was ignorant of the grant,
or unwilling to accept 1t in behalfl of the

state for hiphways. The law of congress

With this amendment the statute once apain anplied to both
.territorial and federal lands, and except for the increased

width of the right-of-way on territorial lands, the statute's
applicatlon was identical to the original 1923 statute.
See A,S. 19.10.010 for present codification. '

—— cAntinued

In our opinion, the 1923 and 1953 acts also express
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giving a right-of-way for highway purposes
over the public lands in Washington county
was in force when the legislature acted,
and it was competent for it to take advan-
tage of that law, and the general terms
employed by it are sufficiently broad and
inclusive to constlitute an acceptance.
(Emphasis added. )

Other Jurisdlctlons have enacted 51milar legislation,
and there is abundant authority to support acceptance by
legislative reference to section lines.9/

The Alaska statutes employ the phrase "is hereby
dedicated", and we recognize that this phrase is not normally
used as a term of acceptance. Nevertheless, the language is
not inappropriate where a legislative body 1s seeking to accept
the federal offer, while at the same time makin? a dedication of

‘land it already owns .10/

Furthermore, in attemptinp to construe these statutes,
it is presumed that the legislature acted with full knowledge.
of existing statutes relating to the same subject 11/ and that
it:

9/ Costain v. Turner, 36 NW 2d 382 (S.D. 1949); Pederson v.
Canton TP, 34 NW 2d 172 (S.D. 1948); Wells v. Pennington County,
2 S5.D. 1, 48 ww 305, (1891); Walbrldpe v, Board of Com'rs of
Russell Countv, 74 Kans. 3&1 86 P. 473, (1906); Korf v. ltten,
80 Colo. 3, 169 P. 148, (1917). ~

10/ See .23 Am.Jr. 2 Dedication § U1, where it is stated:

Technically, offer and acceptance are
independent acts. Sometimes, however, the
offer and the acceptance are so intimately
iInvolved in the same acts or circumstances
that the necessity and the fact of the
acceptance are somewhat obscured, as where
the dedlcation is made by some povernmental
agency, the property already belng public
in ownership, or where the dedication is
by statutory proceedings, ...

11 7 1MMmd4+a’d QFatnoe v RAacreo e1mra nnfra 2
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... had, and acted with respect to,

full knowledge and information as to the
subject matter of the statute and the
existing conditions and relevant facts
relating thereto, as to prior and ‘existing
law and legislation on the subject of the
statute and the existing condition thereof,
as to the judicial decisions with respect
"to such prior and existing law and legis-
lation, and as to the construction placed
on the previous law by executive officers
acting under it; and a legislative judgment
is presumed to be supported by facts known
to the legislature, unless facts judicially
known or proved preclude that possibility.
(82 c.J.S. 544 § 316)

The statutes of 1923 and 1953 purport to act upon
all section lines in the territory. Such legislation affecting
land not owned by the territory would have been in contravention
of U8 U.S.C.A. 77 and invalid were it anything other than an
acceptance of the Federal Grant of 1866.12/

4 The legislature is presumed to have known the law,
and to have intended a valid act, and it follows that these
statutes were intended as an acceptance of the federal offer.

(6) Like the standing federal offer, the Alaska
statutes are continuous in their operation, and they anply to
Yeach" section of land in the state as it becomes eligible. for
section line dedication., Public lands which come open through
cancellation of an existing withdrawal, reservation or entry,
and subsequent acquisitions by the territory (or state)
are all subject to the right-of-way. ‘

(7) Our conclusion that a right-of-way for use as
public highways attaches to every section line in the State,
is subject to certain qualificatlons:

12/ 48 y.S.C.A. 77 provides in part that: "That legislative

power of the territory of Alaska shall extend to all
rightful subjects of legislation not inconsistent with
the constitution and laws of the United States, but no

law shall be passed interfering with the primary disposal
of the soil; #¥% 0



® !

Mr., F. J. Keenan, Director ' Attorney General Opinion

Division of Lands : No.

/
-7~

a. Acceptance under the Act of 1866 can
operate only upon "public lands, not re-
served for public uses'". Consequently,
if prior to the date of acceptance there
. has been a withdrawal or reservation of
- the land by the federal government, or a
valid homestead or other entry by an
individual, then the particular tract is
not subject to the section line dedica-
tion.13/ (However, once there has been
an acceptance, the dedication is then
complete, and will not be affected by
subsequent reservations, conveyances
or legislation.)ll/

b. The public lands must be surveyed and
section lines ascertained before there can
be a complete dedication and acceptance of
the federal offer.l5/

¢. The dedication of territorial or state

lands does not apply to those tracts which

were acquired by the territory and subse-

quently passed to private ownership during

periods in which the legislative dedication

was not in effect; that 1s, prior to April 6,

%323, and between January 18, 1949 and March 26,
51.

13/ Hamerly v. Denion, supra note 2; Bennett County S.D., v.

U.S., 294 F.2d 8 (1968); Korf v, Itten, sunra note 9;

Stofferman v. Okanogon County, 76 Wash., 265, 136 P, U484,

§T9lgg; and Leach v. Manhart, 102 Colo. 129, 77 P.2d 652,
1938). . .

Huffman v. Board of Supérvisors of West Bay TP, 47 N.D.
217, 182 NW 059, (1921); Wells v. Pennington, supra note 9;
ang Lovelace v. Hightower, supra no%e'ﬂ;)Duffield V.
Ashurst, 12 Ariz, 360, 100 P. 820, (1909), zppeal disrmissed
225 U.S. 697 (1911). ° ’ ’

-

Note, however, that the Alaska statutes apply to each
sectlon line in the state. Thus, vhere protracted surveys
have been approved, and the effective date thereof pub- -
lished in the Federal Register, then a section line right-
of-way attaches to the protracted section line subject to
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d. Acceptance of the federal grant

applies only to those lands which were
"bublic lands not reserved for public uses",
during periods in which the legislative
acceptance was in effect; that is, between
April 6, 1923, and January 18, 1949, and
after March 21, 1953.

In summary, each surveyed section in the state is

subject to a section line right-of-way for construction of °
highways if:

l. It was owned by or acquired‘from the Territory
(or State) of Alaska at any time between April 6, 1923, and
January 18, 1949, or at any time after March 26, 1951, or;

2. It'waq unreserved public land at any time between
April 6, 1923, and January 18, 19N9, or at any time after
March 21 1953.

The width of the section line reservation is'four
rods (2 rods on either side of the section line) as toa:

1. Dedications of territorial land prior to
January 18, 1949, and;

2. Dedications of federal land at any tlme.

The width of the reservation is 100 feet (50 feet on
either side of the section line) for dedications of state or
territorial land after March 26, 1951.16/

Opinion No. 11, 1962 Opinions of the Alaska Attorney
General, to the extent it is incon51stent with the views.
expressed herein, 1s disapproved.

_16/ For further discussion of section line right-of-way width,

see Opinion No. 29, 1960 Opinions of the Alaska Attorney
General.

Very truly yours,

G. KENT EDWARDS
ATTORNEY_GENERAL

;ﬂféf,/' ;%Zi“fgﬁ;ﬁ/ka/

ohn K Norman

J
A f 2 - -

By:



-

Eeb. ARNELL I®ID~I0SO

BURR,EONEY &

i«vl%
PEASE

LAW OFFICES
825 W.EAGHTH AVENUE

\'V
‘.

TELEPHONE

. ANCHORAGE, ALASKA 00501 272-3563

our. somEY March 21, 1956

T M. PEASE.JR. R

. L:s.:;TZ,JR.

W.W. MATTHEWS ,JR. .

TR.ANESBETT . :

. Mx, Chrils Zvans ,

Plamning Divactow . .
Greater Aunchorage Area Borough .
104 Noxrcthera Lights Boulevard
Anchorage, Alaska 99501 - ————-m= v . ' '
- . Re: , Right of way eascment on section lines
. L]
Dear Mr. Evens:
It is our conclusion it shinie enists elon? avizv seciiion

- line in *he Tizte 2 richt of wav easemcni. unliecs the lsnd in gcuesiion

T was a Federal reservation on., ©r wag antered unon nv 1ts subseguent
patentce nrior to Anril 5, 1923 z2nd heas nevesr finzé bhaen unreserved.

. and ownz2d by the Federal., Staite, oir the Territorial zovernuants other
than duasine the neriod from Jamuszy L. 1249 to Maveh 26, 1951,

— In the case of lauds naver the property of the State or the
Territory, and mot reserved hv tie Fedoral government nor entered upon
by their subsegquent patenteae n:i » to April &, 1923, the easement is

— four reds wide centered upon the secziion line.

. o . : - .
In the rase of other lands, owned by the Territory ai any

T - time during the period from April 3, 1923 to January 18, 1949, there
is a similar easemant four rods wide centered upon tiie section line,

. Since the Territory did not-have any sect*on line eesement statute
from January 18, 1949, to March 26, 1951, the acquicitionm by the
Te"riLO"j of any land during t¢hat period did not give vise to z sec-

— tion line easement. In the case of lands held by the Territory on
¥arch 28, 1651, or acquired by the Territory or the State thereafter,

.there is a section line ecasemeni oae hundred feet wide centered udon

— the secZion line.

: In arriving at this conclrsion; we considered the opinion

" of the Attormey General, 1982 Osinions of the Attornmev General No..
11, wiich arrived at a COﬁtroLY conclusion, Wit was our determination,

_. nowever, that there were serious errors in reasoning in the opinion
orf the Attorney General ' .

. *
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March 21, 19466

Mr, Chris L

Page -2-

e odd th respect to dates of acquisition of
-~

situation with resr
property arises fiom the statutory vackground. The Federal Congress
passed a statute in 1886, 14 Stat. 253, which now appears at 43
U.S5.C.A. 8932, which provided thet

»

"The rizht of way for the construction of highways
over public lands, not reserved Ior public uses, is, .
hereby granted.”

voa— e o

This statute has been gererally intexpreted to be a dedication by the
Federal government of Federal land Zfor hisghway purposes, requiring an
acceptance on the part of ¢ me other government. Tnis
acceptance mighit be by use or by coastruction or establishment of a
highway. Hamexlv v Danton, 3535 P 24 121 (Alaska 1961). Those who
enter upon the land after this acceptance by use or by government
action take subject to the right of way.

A truly accurate determination of the existence or non-ex-
istence of a right of way across any particular poition of former
public land would require a title search and an examinetion of -the
premises to determine whether there has been during the period of
Feceral owvmeiship any public use of a path or right of way such as
would establish a ‘'private™ acceptance of the Yederzal offer. Absent
stch a showing of putlic use, however, some action on the part of the
State of Alaska or some other Alaskan covernmeni entity must be shown.

OncApril &, 1623, the Territorial legislature passed.an act
ch. 18, SLA 1923, which purvoriad o "fedicate™ a right of way four
rods wide between eacih sezctlion, -+ ii:2d upon the section line. In
our opinion this act constiitnmted a propor acceptance of the Feceral
offer, It snould be racognized that the 1952 Cninions of the Artorney
General NMo. 11 camez to g coatrary conclusion; however, we believe tnls
conclusion to bhe faulty. The Attoirney General's opinion was based
upon tne fact that Alaska's act came 57 years after the Federzl act,
and the fact that the words of tha Alaska Statute did not manifest a
higaw§y coazedti Or an accepiance zonzept, since it "dedicated" “ease-
ﬂ€n§§" .Thﬁ ?pinion zoes on Fo rely upon the fact that the word.

dedication’ in proper usage ks the same import as the woré "convey'l. .
Toe Attornmey General mainteined that the State could not dedicate,
or convey lands to waich it did nors have title. '
~p . ’
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A ' ! !
Mz, Curis Evens
- Marzh 21, 1856
Page' -5- :
B . There is one further ovarriding exception, in the case
="-of publiz-lands of the Federal government reserved for some use.
- The prime enample of suzh lamds in the Anchorage area would be
the Torit Richardson~-Elmendorf military reservation. These axe
. lands whuch, within the t°“ms of the 1665 Tederal statute, are
— . "reserved for public uses’. Here again ws would get into a
probien of jusmnlivg dades. In the 22z of all lande not vet
reserved for public uses in 1923 thiere would exist an eacsement
— according to the terms of the 1923 statute. Waere, however, tne
Federzl land had been reserved-fou-public uses prior to the 1923
‘statute, there would exist no easemznt. Thnus, for e:xamwle, in
n the case of tae Fort Ricnavdson Military Reservation, which ac-
cording to our information was cstablished in 1940, Lherq nay be
— & four rod section line easemeon: on cvary section 11 e within the
" resérvation. FKad the weservetiui U -nv asiablished »rior to 1923
there would certainly be no such casemants. The question of what
—- effect a TFederal withdrawal of land previously within the public
domain znd subsequent to the establishment of the easement would
have vpon those easemenis is one which at first impression does
—  not seem to *iffer from the effect of-the repeal of the 1623 -
stﬂhuLe previcusly discussad 2bove. Before such an opinion wa
cted upon however, since we are owerating within the area-of .
absolL:e FTederal authority, we would want to take the onvo““uﬁity
to researeh the matter furthar and sse waat was done at the tinme
— of the reservation of that laud. .
< Very truly deI’.‘S,
. . BURR, BONEY & ?EASE- o
- v
= éi;/jb\’(v }/?234
_ e '.eo aoxre r, tre adde, J?.
TIP3 /sap * /
4
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= Mr. Donald A, HMaKinnon, Commissioner
D2 artment of Highways
Douglas, Alaska

Attention: Mr., Alfred A, Baca
State Right of Way Agent

, -Ret Seocctlon Line Decdications;
, An interpretation of Ch. 19,
SLA 1923, Ch, 123, SLA 1951
and Ch, 34, SLA 1953.

».ar Mr, MoKinnon:

b You have asked whether the State has a right of way
¢ a~ment along certaln sectlon lines, which can be used for
- h..away purposes without conpensation.

‘ If the State has such an easement 1t must be based
. v».n elther Ch, 19, SLA 1923, Ch. 123, SLA 1951 or Ch, 35,
Sun 1953, The relevant language of Ch. 19, SLA 1923 states:

= ' "Section 1. A tract of four rods wide
"+ between each section of land in the Territory
- -of Alaska 18 hereby dedicated for use as publie
_ " highways, the seotion lins being the center of
said highway. But if such highway shall be
vacated by any competernt authority the title to
the respective sbdrips shall inure to the owner
of the tract of wﬁioh it formed a part by the
original survey," ’

. “‘*I‘m‘ . |

The legislature could not be referring to sections

vhich have passed to private ownership because dedication of

: cuooments on private property would be an infringement of

Pe vusted property rights prohibited by the fifth amendment to

‘ tiie Constitution of the United States, Nor could the terri-
tur~ial legislature legally dedicate an casement in section

- lines over the public domnin, Section 9 of the Alaaka Organic

Act (48 vUscA ) reads in part as follows:

-9
/
\
2




‘y// | " ‘ - Op'wion No. 11

f/" Mr. Donald A, McKinnon, Comminnionor .o July 26, 1962
)T - Department of Highwayo ' oo
T "Tha legislativo power of the Torritory of

Alaslkza shall extend fo all rightful subjoects of
— legiolation not inconsistent with the Constitution
. and laws of the United States, but no law shall
be pacsod interfaring with the primary dicposal
of the ooil; , . . " OF, Botsch v, Umphroy,
270 Pod, Rep,, 45, 48 (19&1)

Tha precorvins of £n cascment in the torritory cer-
tainly would interfore with.the primary disposal of the soil,
Sincao tho territorial legislaturo had no powers not conferred
by fcderal statute, Ch, 19, SLA 1923 cannot be construed as a
dedication of right-of-way cascments on federal lands,

Ch. 19, SLA 1923 could only be effogtive to dedicate
- cn cascment on land owned by tho Territory of Alaska and con-
voyed subsoquent to the-approval of the Act of‘lpril 6, 1923.
Howover, this question 1o moot bocause according to the Bureau
— . of Natural Resources, the Territory of Alaska from the period of
its inocoption until statehood nevor poscessed more than 105,000
. &ored, It is my understanding that this land 1s located in
- caall parcels throughout the State and 1is used for school and
“public works purposaes, It is doubtful if any of this land has
“ever besn conveyed, .

Ch. 19, SLA 1923 was includod in the 1933 oczpilation
E of session laws but was omitted from the last compilation in
—~  1949,. All acts not included in the compilation were expresaly

repesaled, Chapter 1, ESLA 1949, .

- In 1951 the Territorial Legialaturﬁ enacted Ch. 123,
SLA 1951 which statod: _ )

- "Seetion 1, A tract of one hundred feet

wide botweon cach poction of land owned by the

" ©. Territory of Alacka, or acquired from tho

) & .. Territory, 1s herodby dodicated for use as public

'*'.Q? ".. highways, theé mection linec being the center of -

. . said highway. Byt if such highway shall be - .

vacated by any competent authority the title to

ST . the respective stripa shall inure to the owner:
of the tract of which it formed a part by the
original survey,"

The only roal distinction between Ch, 19, SLA 1923
and Ch, 123, SLA 1951 is the incrcase in width of tho ease-
—. ment L{rom four rodas to one hundred feet, Ch, 123, SLA 1951



'Danton, 359 P.2d 121, 123 (Alanka 1961) states:

( [
vpinion Ho. 11

M. Donald A. MoKinnon, Commissoionor July 26, 1962
Dapartment of Highways ’ 3=

is derived from Housae Bill No, 10l. Thae Bill in ito original
fora roiterated Ch, 19, LA 1923 which had beocoen rapocaled, On
March 20, 1951 tho Scnate grmondcd House Bill No. 101 to its
prosent form, Tho amondmonto road in part as follows:

"Pago 1, lina 11, dolote tha word t'in!
.and pubsotituta Lhorofor tho worda towncd by!
&nd aftor tho word ‘'Alaska' inosort a corma
ond the hO“dG 'or acquired from the Torritory'
. ond a comma,” 'Cf.7Sonate Journal of Alacka

1951, Pages 789, 790.

" Thooo amondments indiecato that the leglslature was
cwore of-1ta limited pouwors and therefore did not attempt to
dodicate eagaments on landas not ownod by the Territory of Alacka.

Ch. 35, SLA ‘1953 amended Ch, 123, SLA 1951 as follows:

"Saection 1, A tract onae hundrod fcot widq
betwoon caoh sootion of land oimed by tho
Torritory of Alaska, or acquircd from tha
Tarritory, and a traoct four rods wide botween
-al)l other scections in tho Territory, Is hereby
dcazcated Ior use ag ublic"highways, c oo
(amondment emphasizad .

Hewavar, the amandmant vag or no offect since a
1 gislature operating undor the limitations of 48 USC § 77
Vi Without power to dedicate section line property not owmed

- by the Torritory. Tha power to "dispose of primary inteorests

in the soil" was not delegated to tho Torritorial Legislature
and, in fact, such powar wao expressly denled the Territory.

It might be argucd that Ch, 19, SLA 1923 and Ch,

35, SLA 1953 can be supported on other grounds. An Attorney
Generall!s Opinion i1ssued Scptember 25, 1956 suggests that
Ch. 35, SLA 1953 was not onactced in contravention of 48 USCA

77 but was actually an implemantation of 14 Stat, 253 (1866)
ﬂ3 USC 932, enacted by Congreas in July, 1866. There are two
problems with this viow, 14 Stat, 253 (1866) is a grant of
right of way eascmonts for the construction of highways over
public lands, not reserved for public usos, This grant constie
tutod an offer of dodlioation and does not boocoma effective

until adocpfod by tho sevaral otates or territories., A recant
Alaska case 1o in agrocment uwith other eourts in dictating the

two mathods of acooptance, IMr, Justicoe Dimond in Hamerly v,

’
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Mr. Donald A. MoKinnon, Comminnionor July 26, 1962
Departmont of Highwaya TR

o "But beforo a hichiiay may be croated, there
 TERLEL . must boe oithor cc=o positive act on the part of

' the approprintoe »uvlic authoritica of tho state,
clearly manifentinz an intention to accent a grant,
Or Vhere must Bo pudiic usor ror such 4 por*od“Ef-
tima and under such conditions as to prove that
tho grant haa been acooptod.” (amphaniu addoed)

— e

, . Thoe question of proscriptive user-is woll scttled du
that 1u not what wo aro conocorncd with. Has the Teorritorial
Logislature corplotod "ncma positive aot, clearly manilesting
an intontion to accept"v—TChs—19,-SLA- 1862 —andCH. 35, SLA
1953 make no Eontion of 14 Stat. 253 (1866), The Houze and
Scnate Jourmals, 1923 and 1953, do not indicato that there was

: any diocuasion on the matter. There are no cases on the
- rattor and tho S¢ate has nover done any positive act to
: . excrclse itas “rights" to tho pectlion line casemonts,

- - : Soveral other Jjuricdieticns, notably North Dakota
and Kansao, havo accepted tho fcderal grant by statute, A
) .ccent North Dakota case, Costain v. Turner County (N.D. 1949)
- “6 N.¥, 24, 382, 384, ctatoo, "4no legleIature of Dakota Ter-
g itory enacted Ch. 33 S.L. 1870-1871 stating: !'That hereafter
' all soction linea in this Territory shall ba and are hereby
declared public highways as far as practicable. . . ! The
federal statute made the decdication, the territorial statute
accepted it, . . ., " Cf, Huffman v. Board of Sup'ros. of Weat
Bay T? Bengon County, 47 N.D, 217, 162 NH.W, k (19eTy.
(=1Ioridro V. Wussoll County, Tk Kan. 341, Pac. 47% 1906),
tne Supremo Court ol Kancas agrocd that Kansas Laws 1873,
‘230, C. 122, identical to tho Dalcota gtatute constituted
laogislature acceptance of 14 Stat., 253 (18665 By legislative
fiat those Jurisdictions ostabliched highways on nection line:
kithin seven years aftor the fodoral grant :

r

Chapter 19, SIA 1923, passcd 57 ycars after the
federal grant, and Chapter 35, SLA 1953, passed 87 years afte:
the fedeoral grant, do not csotablish highways nor do they use

& language of acceptance, The Alaska territorial statutes
E "dedicato eascmontn. The word "dedicate” is synonymous with
- o . tho word "convey". Cf. Quality Building & Sccuritics Co. v.
Bledooe, 14 P,2d 128, 132 (Cnl - 1932). Cloarly the legislatu
cannot accept a right of way by dodicating or oonvoying the

- ) : 8ame Propsoriy. Tho reaaonable 1ntarpretation of Ch, 19,



Fodladd

¢c: The Honorable William A. Egan
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nr. Donald A, MaKinnon, Commisgionar

Opinion No. 11
TSpartaont of Highways ‘

July 26, 1962

SL% 1823 and Ch., 35, SIA 1953, in thnt tho lezislaturoe did not
ntend Lo accept tha fedoral grong, but was Tesorving cascmonts
for "o Tarsifory. A3 I montiensd oaxlior, tho logial“tu*a had

DO Pow3ar Yo do thin vith prepoiy not owned by’ the Torritory,

In suz=ary, Ch, 19, SLA 1923 rcoerved tho rlcht of
uay cascaento on land oimcd by tho Lorritory from-Apzil 6,

1923 until 1ta rcpeal by Ch. 1, ESLA 1249 on January 18, 194

Thero wero no sccetion line dcdioation acts beotwoon Jcnuury 106,
1949 =nd iarch 26, 1951, Ch. 123, SLA 1951 did not attcmnt
to chulcato caucnsntu on land not ouwnzcd or acquirod {rca the
Territory of Alaska. Ch. 35, SLA 1953 approvod on lasch 21,
1953 45 rvafricted "to dedloation of onccamant on land cimed

or cccquircd ixa the Territory of Alackan, Howover, this act -
i otill in offocot and all proporty turned over by tho Fcdoral
Covarnmont $£0 the State of Alaska and all land wvhich will 4in
tho futuss be turnoed over to the Stato will be burdenod ith

ight of way cascments inuring to the bonefit of the State,

Very truly yours,

GSORGE N, HAYSS S
ATTORNGY GZNERAL

WWW

. Michaol H, Holmeso
. ' 'Aoaiptant Attorney General

Covaornor of Alaska : :5% ln'.i?L-
Stata Capitol R
Juncau, Alaska - . L AR
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The Honorable Floyd L., Guertin @ '
Coc—aissioner of Adminintration c ‘
Alcolta Office Building - T
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MEMORANDUM _

To:  Right of Way Section’ _

From: Robert M, Redding, Right of Way Agent
Subject: Right of Way Easements in Alaska Lands

Date: September 30, 1958 °

On July 26, 1866 the Congress of the United States passed an Act per-
taining to the rights of way for highways. This Act, now known as
Revised Statute Sec. 2477 (43 U.S.C. 932) states:

" "The right of way for the construction of
highways over public lands, not reserved for public
uses, is hereby granted."

This grant by the Federal Government constituted a dedlcatlon to the
several States and Territories and did not become effectlve until it
was accepted and implemented by them,

Several principles should be considered in order to have a comprehensive
understanding of the effect of dedication statutes: '

A1) No patent will be issued (43 USC 1151), nor can an entry be .
made on land which has mnot been surveyed, although such land may be law-
fully occupied (43 USC 161, n. 34). Such a settler, neither patentee
nor entryman, acquires no vested rights in the land until survey and
subsequent entry;

(2) As against everyone but the United States, the date on which a
homesteaders rights become fixed, or vested, is the date of entry not
the date of patent, the title glven in the patent relating back to the
date of entry (43 USC 161, n. 30);

—

(3) A dedication by Act of Congress cannot be accepted until the

land dedicated is surveyed and section. lines established;

(4) A dedication which has once beén accepted by an act of a State
or Territorial Legislature is not lost on lands so dedicated.

On January 19, 1923, the Territorial Legislature of Alaska enacted Ch.
19, SLA 1923 (subsequently codified as Sec., 1721, CLA 1933), wherein
the dedication made by Congress in R.S. Sec., 24,77 was accepted and an
easement in a strip of land 66 feet wide on the section line in all
public lands lying within the Territory was created., All surveyed
public lands lying within the territorial limits of Alaska which were
acquired (patented or entered) prior to this enactment are held free and
unencumbered by any Federal or Territorial right of way easement.

— ——— — ,
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Persons who acquired land from either the United States or the Territory
rn or after January 19, 1923, took the land subject to the easement so
created,

On January 18, 1949, a special session of the Legislature enacted Ch. 1,
ESLA 1949, whlch purported to adopt the Alaska Compiled Laws Annotated
1949. The 1923 law was not included in the compilation and so was re-—
pealed by implication. In 1950 a decision was handed down by the
District Court for the District of Alaska in the case of Ashley v. City
of Anchorage, 13 A 168, 95 F Supp 189, which cast some doubt on whether .
or not ACLA 1949 was in effect., A reading of this case indicates that
ACLA 1949 was adopted in 1949, but should there be any discrepancy be-
tween it and the session law it embodies, the session law will control.
The repeal of any prior session law would be effective as of January 18,
1949. [The effect of ACLA 1949 was to_allow all lands surveyed after its
adopti n_and-zequired prior to March 21 ,~1953 , to- be “held unencunbered
by any Territorial right ofvvay easement, T

The status of lands acquired f rom the Federal Government on or after
July 24, 1947, was further determined by 61 Stat. 418 (4B U,S.C. Sec.
321d) which made all lands acqulred from the Federal Government subject
to a right of way easement in the United States and the yet to be
formed State of Alaska. The. widths of these rights. of way were es-
tablished by Public Land Order 601 of August 10, 1949, as amended by
Public Land Order 757 of October 16, 1951, and by Secretary of the
Interior Order 2665 of October 16, 1951, at 600 feet for the Alaska
Highway, 300 feet for through roads, 200 feet for feeder roads and 100
feet for local roads,

On March 26, 1951, the Terrltorlal Legislature in Ch, 123, SLA 1951,
dedicated an easement for a right of way 100 feet wide along section
lines in all property owned by the Territory or acgquired from the
Terrltory. This law had the effect of giving the Territory an
easement in all lands acquired from it after Manch 26, 1951, but did
not provide for a right of way easement on lands acqulred from the

. United States, the Act of 1947 (61 Stat. 418) belng inapplicable to
- the Territory of Alaska.,

Q
On March 21, 1953, Ch. 123, SLA 1951 was amended by Ch. 35, SLA 1953, ~/lparev""
to include an additional 66 foot T3 rlght of way easement in lands ac- u ¥
quired from the Federal Government. This act constituted a re-ac- ﬂW“/upl
ceptance of the dedication provided for by R.S. 2477 and which had :

lapsed with the adoption of ACLA 1949, Lands acquired after this date /"

"were subject to a Territorial easement of 100 feet along the section: o -

line if acquired from the Territory and to a Territorial easement of
66 feet along the section line if acquired from the Federal Government,
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-To: Right of Way Section

September 30, 1958 : ‘
Page 3

Lands which were surveyed between January 18, 19A9, and March 20, 1953,
and had not been acquired would be treated similarly with lands sur-

veyed after March 20, 1953.
SUMMARY

(1) Land (meaning surveyed land) lying within the Territorial
limits of Alaska acquired (patented or entered) either from the Federal
Government or the Territory of Alaska prior to January 19, 1923, is un-
encumbered by any right.of-way-easement of either the United States or

the Territory.
P e
\

(2) Land acquired either from the Federal Government or the

Territory between January 19, 1923, and July 23, 1947, is subject to a o
Territorial 66 foot right of vay easement along the section line. :

(3) land acquired from the Federal Government between July 2,
1947, and January 17, 1949, is subject to a Territorial 66 foot right
of way easement along the section line and also a 100 to 600 foot
right of way easement reserved to the United States and the State of

Alaska, .

Land acquired froﬁ the Territory during this period is subject to a
66 foot right of way easement along the settion line,

(4) Land acquired from the Federal Government between January
18, 19h9, and March 25, 1951, is subject to a 100 to 600 foot right
of way easement of the United States and the State of Alaska. Such
land is not burdened by any Territorial easement if the survey also
took place between these dates,

Land acquired from the Territory during this period is subject to no
right of way easement if surveyed between these dates,

(5) Land acquired from the Federal Government between March 26,
1951, and.March 20, 1953, is subject to a 100 to 600 foot right of
way easement of the United States and the State of Alaska. There is
no Territorial easement on the land if it was surveyed during this

perlod

Land acquired from the Territory between these dates is subject to a
100 foot Territorial right of way easement along the section line,

(6) Land acquired from iihe Federal Governmeat between March 21,
1953, and the day prececdlng that on which the Tevritory of Alaska is
proclaimed a State is subject to a 100 to 600 foot right of way easement

Pl
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of the United States and the State of Alaska as well as a 66 foot
Territorial right of way easement along the section line.

Land acquired from the Territory during this period is subject to a 100.
foot Territorial right of way easement along the section line.

(7) 1land acquired after the Territory becomes a State w1ll be in
the same status as that in paragraph 6.

-— o, et

Remember: -
(1) Land must be surveyed.
(2) Da@e of entry controls.

These rules should be used-in determining whether or not‘the Territory

has any presently existing rights in property which may be under con-
sideration for acquisition for highway right of way purposes.
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- SEP 27 1'35_8
Re: Choster 35, SLA 1833

CS:RAR A EIYED
Anch, 028203; 031927; 031931 RECELY

, This will c.ci:no*..'le&oe aceint of your letter dated September 4,
1888, 2= a copy of Iir, Wiles' Au;ust 31 memor‘.r ium wherein he ccm-

“-manis upon my opinion of August 23 In my said August 20 opinicr, it is

stated thot insofar as Ci n:»ter o5 LA 1933 nurno ts to make a primary
¢éi pos_-al of tha soilitisinc travx.x jon of 48 U, S.C.A. 77. Idid rot
therein Cefine what conatifutes 2 "orimary disposzl of the soil'" butl azzumied
ast the CF apte“ 35 gedication constituted such a clsposal. Therein, az
Ienalyze Ilr. Wiies' maemorandum, is where he disagrees with my con-
civgion. Mr. Viles, in subsiaace, states that 43 U.S.C.A, 932 as made
andpiicatle o Alaska by 43 U.S C.A. 23, malkes the actual primary dis-
poszal ¢f tae so;; and Cnc.pner 35 merely ‘constitutes tne Territorial accept- .
ance and ix 11) iemencation of the same. IHe cites the North Dakota Suprerne B
4
L

Cosizin v, Turaer County, 36 NW 24 32 (1949) in support
o,

I
{n
(D

m ""'

Mr. ’.’.’iies, beinz a full-time attorney for the Bureau of Land
Management and wao, in such capacity, deals daily and continuously with
land ‘,-o..xer s, i3 =Zmi m.;.-:; more gualified than the average a.ttor*xey to
pass upon a legzal issue concerning puslic lands. I have carefull y read
anf enaiyzs ‘ his crinion 2..‘«.4 I must state that I am 1mpressea with ;.1s
legal raa:cni:."' in supsort of the conclusion that Chapter 35 does not &
iact mzale a »r 1..-2."‘3' G 1"‘05‘ﬂ of the soil but instead merely 1mp1eme*1ts
a prior federal disposal. :

Aéco*iinﬂy, w2y opinion of August 20 is modified to provide
that since Chapter &5, SLA 953 is not an attempt by the Territorial Legis-
lature iC m2xe a p ~imor y cisnoszal of the soil, tie said statute is not in

contravention or in violation of 48 U.S.C.A. 7'7
Very truly yours,

. GERALD WILLIAMS
Attomejxr General

-
.

/ ) . . ) %: )_—____— .
- By:a AR
EAM:mez Edward A. Merdes
‘cc: 1..... Irving Reed, Assistant Attorney General
. Xizhway Xnzineser -

1w
. ICr. V. A, C*n roeriield,

Toars { _n','w—:'r-n-‘.t-.*wn—-mv- .
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Deazar Iir. Rovinson:

We have your letter of July 30, 185%, relative to the akove,
Zsseniially, you desire an opinion on ti:e question of whether the pro-
visions oi Chanier 35, SL.A 1953, are applicable in order to retain

a stocx passage tbrourrh lands pr'-‘s'antly under homestead application.

" Chenter 123, SLA 1951, as amendea by Chapter 35, SLA 1553
reads 23 fo‘lo*vs'

"Saction 1. A tract one hundred fe°t wide between each
section of land owned by the 1err1tory of Alaska, or
acquired from the Terr itory, and a tract four 10 s wide
between 211 other sections in t0e TEr: “1I0ry, 1S nereny
cedicated iocr use &s hunlic nignaways, the section line
being tie center of szil right-oi-way. But if such hizh-
way skall be vacated by any competent authority the title
to the 1 e:::ecuve strips shall inure to the owner of the

tract of waich it formed a part by the original survey."
(Underiining supplied, )

.. An exaninction of the iegislative history of this Act discloses
‘."“nt +L 7

ined portion was inserted by the 1953 Legislature. Taking
5 fz\,e value it would appear that it solves the problem
ctt r and csiensibly a ;our rod wide tract could be esia-

a:ished under tie subject homestead and thereby createor preserve a
stock passane Arough the land. ' o

ﬁo*"ever, in view of 4o U.S.C.A. 77, Iam of the opm1on that

OFFICE OF !
ATTGRNEY GENERAL EDWARD A. MERDES
‘ ARSISTANT ATTOANEY GUNCAAL
S eraLe WiLiAWS oo, JYNEAU WIS R 2
ATTORNEY GENCRAL ) August 20, 190b ) DAVID J. PREE (/
. - N : ASBISTANT ATTDANEY GENCRAL
R 20%1‘ R. Robinson - ' \_/ !E
Caerati ons Sumrvxsor e
Zureeu of Land Management . RUL 2, R
Sewartment of the Int'*nor
:’,"L:‘-‘c..- L e _ 6URERU GF LA 4""0 TRES :..._.;_;:.. .
—ang Liilcae . ) ALAS{A 02 .l AN e -,-lJ /'i}
Az\choram, Alaska - ' A OPERATIONS, Cd....w USORTF Y '
o T T ' ‘LILI fieesd 0 4 o
. . ll':":":.:::r':f"~ a
Re: AAJACA’OL a""" 0 0203 ’ Cr },"1._. :‘Gl‘?
10.0 Crc. r Lease . ‘40’?9 o "".,"-_.‘._'.:._;On
bnc‘xorﬂm 031927 and 031931 . 5;.’-?-'04,“ “o ,7555 “
1.1 Eomesteads - 42 U.S.C.A. Section 77 and TR
Chanter 33, SLA 1953 < "1&8 3
. S



i..r. Roger . Ropinson

Auzuzi 20, 1958 - .

.‘:2'3 2 Y

me underliined portion of the above .Lermtorml statute which dedicates
= four rod wile tract for public highways, at least insofar as it purports
"co gront ':;..w-of-w,.y across rederzal land, is in conflict with the follow-
ing provizion of Sa cuo'l T'1, which reads in part as follows:

f""“ T s
102 ielis

T of the "‘erutory of Alaska shall
rigiatful subjects of °"1alc.tlon not incon-
sistent with tl:e Coenstitution zm-:. 2ws of the United States,
sut o law shall be passed interd '=r1n'r with the prlm‘.ry
C1SD0801 O T8 SO1i;***_T \U'l\.er‘uunrr supplied.)

Ci. Zatscaet al, v. Umphrey, et al., 270 Fed. 45, 48,

- A S L %
I3l WO At

the Cong essional restrictions on the Territorial Legis-.
latrre's power to deal vm. Alaskan soil, manifested by 48 U. S. C. A. '77

it is my opinioa that Chapter 35, SLA 1953 cannot be construed or
anpiied in any way to frrznt or protect an existing stock pa.,sageway &cros
- : ferred to in your letter.

Very truly yours, - .

J. GERALD WILLIAMS . =
Attorney General /-

. By: {%—Wu&u“_

Edward A. ‘Merdes
Assistent Attorney General
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CIn ghiz letter the “..-o 1oy cdonerel. stated thst in his
opinieon Vhzpter 25 S5L1 2953, av lecst insefar as such statute
purnorts to grent rishis-of-way across Heizral land, is in conflict
with st portion of 4B U.z.C. 77 vhich prohibits the Lerritorial
Zagisiztore frow passing laws wiich would interfere with the primary
Gisposal of public lards, and that Chapter 35 SILd 1953 could rot
trarefors Te nongired to ;;;'z-nt or protect 2 righi-of-way along
section lines 2djzcent to public 1‘-1"16.5.

a-tinent portions of "hr.n ver 3%, SLA 1952 and L8
ad as follows: :
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Lr3DLeY 35 LA 1904

1. A iract onz hurdred feet wide beiw=zen each

ol 1and owned vy the i'erri‘cvoz"' of iln ="‘l, or.

ed fron ths Terri Jo;.,‘, and s *roeh four rods wide
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Fn) on
othar sections in the <ar

s
satueen 2Ll itery, is hereby
desdicated for use s nublic hiznways, the section line
beinz thn canter of s3id r~~ﬂ‘c.-'~“-~-a'r at if such high-
wey shall Lo vazited Tty any competant authority the title
to the reageative siripns eshall inurs to the einer of the
tract of vhien it formoed z mart by the original survey."

- . (Ungerlininz supolied.)

3 - 1

samsrando
To: Crerations Ul“JeI"'lSDI‘, Bureaw of land ifanagement
Srom: . 0Office of the 5014. ite
Subiect: Lazdication of lands for highvay surnoses

nao. 35 SL2 1653 '

Ym. have refovred the Territory of flaske Attorney Generzlls
latier of Anzust 20, 1955, ceacerning the above subject, to me for.
considsreticn and sormaent. o
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_ "tz legzislative powsr of the Territory of flaska shall
i Texbend o 211 rishiful subjects of lezislotion not incon-
— o sisiznt s:ith th2 Counstitution ang l'avs of the Unitzd diates,
e bt o l2w ghall e paszad inthr* enine with the orimery
= Sispesal of the snil; + w EP I T }erlining supplied.)
— .
I am ia’sonnlote acsord with the ..ttor-n.j Ucaeralls
canzlusiag that the '..m.a"ln.::cd ortion of hd U,S.C.A., Szction 77
—— ezt Toril sunvn, p‘::v-:nta v e -l““".f‘lt.OI'J 51 Lmh 'lﬂt"-ﬂ fron passing
lesisiation +*hish - wouldé in any naaner t;c*m. to permit the 'ler*ito*v
o rzke & nrimory dsposal of public landss norcv r, I do not bLalieve
— that tie widsrscored periion of Chapter 35 SLY 1953 seti forih ztove
‘ ehovld v wsicdored os an aitemat by the Territorial ue-v".rlg.’wre to

inary cdispescl ef~public lands.
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Julz 26, 1845 (1' Stat. 253; .S, 21;77 Lu
e the United “iztes passad an act whareby
cowey purnorss were granted. This statute
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2tord ‘statute, the courts hzve held that this section

t ation by the United ©intes of any unragerved public
u.f' nys, and that sach dedication mey
“atute similzr to Chander 35 SLA 1953.
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~— ' Coury affimaed tle rizht of the County to c.:nstruct tre hizhwar:
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™~ -3 .acds  that tihe sectien line in suection had bzcn dedicated by the
. £ 3 inlted c""\.e: pu.."'"'a"‘f te the acht of July 26, 8'36, stra, ard
¥ secavted b the Territory oy virtus of L..amer 33 8§ 1870-1371 thus
.~ ’ creating an szagemant for lu'v.":ﬂy nUrnoses wiich vnnlc. tale precedconce
over eny rishis obiainid by hhe Cosieins because of their ertrj on
’ such 1londs, which eqlrrr wms wseqm.nt to the passage of Chapter 33
~_ 3 L-1870-1371, Thz Svpreme Uourt of South Jakota, in vpholding the
- _ Connty'e contzrntlons and settiny as de the awerd of damages, held in
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' h -n(ﬁnc wear WAL Conrrers declared thnt: ' The
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oh2 Territorr enceted Oh. 3, L. 1RTO-1RTL
hesealier A1l eectiou lines 3n this Territery
ra herchy dzclerad public highwveys os fav as
% 4 %, ' Uhe law in effect at the time provided
vqy along section lines 'zhall be &
211 be taken equally Trom each sicg
ne Ry chonzed as provided by lzvw. 5§ 27,
547-1343 o zmended by Ch. 1k, S.L. 137h-l- 53
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A BRIEF HISTORY OF PLO 1613

L/23/s2  ° E.0. Q145

Thiz order reserved for the Aleska Road Commission in connection
with construction, operation and m=intenance of the Pelmer-Richardson
Highvey (now Glenn Highway), & right-of —way 200" wide from the
termninel point of the highway in the NEf of See. 36, T. £0.K.,

R. 5 E., S.M. to its poiz of ccnnectlon with the Richerdson High-
way, in the SE} of Sec. 19, T. 4 N., R.-1 W., CRM. The arez des-

'cr:.bed is gen=ra11y that area ‘between Chlckaloon ar.d Glennallen.

2.

~

.7(¢O[L . PLO 12 L | T '- ) -

This order withclrew a stri'o of land %O- mles wide generally along .

‘the. Taneana River from Big D2ltz to the Capadian Border. It -slso

vithdrew a 40 mile wide strip along the proposed route of the

“Glenn Highway from its Junc't:.on with the Rlcnardson Highway, ea.st
A to tn= Tanana R:Lver. .

sr. .- - - . o mae g e -

1 ..o/L PLO 81+

" This order withirew 21l 12nds within 20 miles of B:!.g Delta which’
- fell 'beuueen the Delta end Tanana Rivers. The purpose of the . '

" 'withdrawal was for the ;protect‘ on of the R:.cnardson Hlbhuay.

W/s/s5 PLO¢70 S e T
This order moa.ified. PLO 12 by reduc:.ng the arees wlthclrawn by tha:b

order to a-10 mile wide strip of land slong the row constructed _
hignways. The highways af...ected by this order are as i‘ollows* - FT e

1. Alaska Highvay - from:Canadien Border to Big Delta. . . . = .
2. Glenn Highway - from Tok Junction to Gulkana. S -

7/3L/41 PO PLO 386

Revoked PLO 8k and. PLO -12, es amended by PLO 270. The order with~ - .
drew the following land under the jurisdiction of the Secretary of - -
the Interior for highway purposes- L . -
1. A strip of land 600! wide along the Alaska Highway as
" constructed from the Canadian Boundary to the junction
with- the Richardson Iﬁghway at Delta Junct:.on.. . BT
2. A str:.p of land 600! wide along the G.ﬂ_kana.-S].una.-—.LoL Roa d._
{Glenn Highway) as cornstructed from Tok Junction to its
K Jjunction with the Richardson Highway near Gulkana. Tals
oxrder also withdrew strips of land 50' wide and 20°* wide
s aléng the Alaska Highway for purposes of a pipeline and

NI
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M-

- of land 200* wide was withdrawn for -each of them. Only those
unde¥lined are within the Anchorage- Iand District. . ! :

)

telephone line respectively. Punping stetiorns for the
pipeline were also withdrown by this order, as well as -
22 sites which were reserved pending claas:.ilca‘blon end
survey.

e 3_0[1'9 - FLO 601

This order. revoked E.O. 9l’+5 as to 200 withdrewal along Glenn
ngnway from Chn.ckaloon to Glennallen. .

It zlso revoked PLO 386 2s to the 600' wide withdrawal elong the

. Alecka Hignway from the Canzdian Boundary to Big Delta and along

the Glenn Kighuway from Tok Jv..nct:.on to Culkana. -
It wit hdrew lznds 'Por hlbhway parposes along the highways given
below. The width of each withdrawal is shown to the right of the
naze of the h:.:,hway. Those underlined are in the Anchorage ILand
Dlsw'ict. ' o - .
_ A.Le.si'a H:Lghway. - 600" ‘wide

L Richardson Highway: - 300% wide R

- Glenn Highvay (Anchorage to Glenna.llen) 300° w:j.d.e ‘

o Hzines- Highway:: 300! wide-

ok - Cut-Ofi‘ TTok Jet. to Gull:ana) 300' wide )

The a:sove roads vere des:.gnateo. as "tnrou,:,h ‘roads" by th:\.s order.
' The Tollowing roads were design=ted as feeder roasds and 2 strip

-

-

teese Highway .. . Elliott Highway .
McKinley Park Road Ruby-Long-Poormzn Road.
Anchorage-Potter-Indian Road Nore~Solomon Road-
Tok-Eagle Road Kenai leke-Fomer Road

Fairbarks-College Read ' Circle Hot Springs Road
Anchorapge-lake S'oena.rd Road . .-

All other roads were classified as local roads and a str:.p of land
lOO‘ wide was withdrawn for each of them. - .

10/16/51°  PLO 757

T‘nis order accomplished two things: -

l. It revoked the highway withdrawal on all “i‘eede*'" e.nd
- “"local” roads established by PLO 601. -

2. It retained the hign.ray vithdrawal on all the “through
s roads™ mentioned in FLO 601. .and a.aded threa hn.gh'uays ‘o
the hs‘t.

1?



L "‘hls order, 1ssued. on the sane ﬂate as PLO 757, Tixed the width

lO/ /p Secre‘bar:.al Ov'aer No. 26 65 '

After issuance of this order the onlj hignways still
withdréwn are ‘tno..e listed below. Also shown is the totel
wicdzh of the withdraval. Highways in the Anchorcge Land )
District are unasrlined. : !

Alasye rb.gm'ay - €00° - o
Richerdscon Highuay - 300!
Glenn :u,';." 2y - 300‘
Haines Hizhway - 300°
Sewerd-Anchorase Fiphwzy -~ 300!

{exclusive of that vortion in tae

" Chugach Nationel Foraest) = :
Anchorage-Lake Svererd Highway - 300°

Fairbanks—Co" lege Highwey - 300"

The lends released 'by this order beczme open to apnropr.La;.:Lon 3 subject
. T0 the perta.nent easement set ’by Secretarial Order 1\0. 2665, d:.scussed

Jelo*’ - -

[N -

.. of all publiec Hi ghWa.ys in Alasta which were esiablished or main-’

10.

teire2d under the jurisdiction of the Secretary of the Interior.. Tt
ress:ted thet. the lends embraced in “through roazds™ were withdrawm.

‘2s’ shown under PLO 757 above. It also listed 211 the roads then
classified as feeder roads =nd set the right-of-way or easement’

(as aistinguished from a withdrewal) for them at 200'. The right-

.of—way or easenent for local roads- rema.:.ned at 100°*.

7{17[5 Amendment Ko. 1. to Secretarlal Order ‘No. 2665°

This a:.:endment ‘reduced the 100! w:.dth oi‘ the Otis Lake Road, a 1.oc:a~.'l

road not withdrawn in the Anchorage lLand District, to 60' in Section 21

of To 1.3 N-, RO 3 x']. B ~ b -~
9/15/56 ﬁ.mendmen‘h No. 2 to Secretarial Order Mo. 2655

This a:r._ndmen'b added. the following h:.ghways to the list of ""'hrough“
roads. S, r . : '

4

I‘alrbarks -In'bernatlonal Airport Road T -~
Anchorage-Fourth Avenue-FPost Road ~ C
Anchorage-International Airport Road L

Covper River Highway -
Fairbanks-Nepana ‘Highway - ; ) T -
Sterling Highvay o
Kenai Spur from Mile O to Mile 1h
Telmer-Wasilla-Willow Roz ’

X



13.

A

Steese Highway from Mile O to Fox Junction :
The Anchorage-Lzke Sperard Hignway was rede51 zted

. the Anchorage-Spencrd Highway

. The Fairvanks-College Highuzy was deleted frca the
- list of uhroug;h rcads.

= “ollo Jing h:.bh»:ajs were delcwed from the “feeder" rozd list:

erl:mg Highway , S . .
. Uaiversity to Ester Roed = - o -
Kenai Junction to Kenzi Road '
Palmer to Finger lake to VWasille r.oa.d
Paxson to McKinley Fark Road
Steese Highway from Mile O.to Fox Junction

The i‘ollomng roa.ds were added to. 'the 1list o:t‘ "feeder roads: -
| Kenai Smn- From Mile 1!+ to Mile 31

. ‘Nome -Yougarok Baad _
I\ome-‘I'eller Road T-_ _ S

The nurpose of this Ac.. was to prov:.de for the cb.sposal of pu'bl::.c

lards withid hlghway , telephone and pipeline withdrawals in Alaska, .

subjzct to appropriate easements. This Act paved the way for the

. issuance of a. revocation order (PLO 1613) vhich would z2llow claimants

and ouners of land a2djacent to the hlgnway withdrawal a preference
right to acqulre the adjacent land.

-

April 7, 1958 P63 - .

This order accomnl:.sned 'the :muenu of the Act of August l, 1950. ‘
Brief..y, it did the ‘following: R :
1. Revoked PLO 601, as modified by PLO 757, and provided a -
means whercby adjacent. claimants and owners of land could
© aecquire the restored lands, subject to certain specified
highway easements.  The various methods for cb.snosal .of the
‘restored. lands are outl:med in the order.
.2 Revo‘{ed. DLO 380 as to the lands v:n':hdrawn for p:.peline and.
_telephone line purposes along the Alaska Highway. It pro- -.
v1dec1 ea sements in place of the withdrawals. - .

Act of June 11, 1960 Public Law 85-512

-

This Ac‘b emended the Act of bugust L, 1956. This wazs a spec.ial act . ]
to 2llow the owners and claimzants of land at Delta Jurction z2nd Tok

Jurction a pre:i'ere_nce right to purchese the land between their property

L

~

‘-'Ac,t of August 11056 miblic Lew 892 N RN

-
-
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land in both towns was still reserved for tTownsite purposes, even
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centerline of the highway. The Act was necessary since the
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TITLE 43—PUBLIC LANDS:
INTERIOR B
Chopler I—bureou of Land Manages
menl, Deporiment of the Interior
Apprndin—Lubik Lond Ordorn

{Public Lava Order 3813} v

{2508} .
Axasxa

JEVOKTHG PUSLIC LAND DXDES }O. 601 OF
_AUGUST 10, 18e8, Wiitn axsxayes PUsLIC
. 1ANDS FOR HICHWAY FURPOSES, AND PARe
TIALLY RAEVOKING PUSLIC ZAND CRDXR NO.
388 OF JULY 33, 1547
RNy virtue of the sutherity vested In
the Prealdent and pursuant %o Executive
. Ordec No. 30155 of May 26, 1952, and
the act of Ausust 1, 1058 (70 Stat. 858)
1 ls ordered as follows: .
) 1. Public Land Order: No. 601 of
August 10, 1949, ns modified by Public

1and Order No—757-of October. 18, 1851, |
-peserving for highway purposes the pub- . ..
lie Iands 18 Alask lying within 300 feet B

_ on each side of the center Nne of the
Alaska Highway and within 350 fcel on

each side of the center line of the Rizbe . i

ardson Highway, Gienn Highway, Haines
- Jitghway. the Seward-Anchorage High=
0 way texclusive of that part thereo!l,
within the boundaries 6f the Chugsch
Maliona) Forest), the Anchorage-Lake
Bpensrd Highway, and the Frirbankse
Colicre Mighway, is hercby revoked. .
* 2, Public Land Order No. 388 of July
31, 2947, a0 far ns It withdrew the follow-
ing-described Jands, identificd as jlems
fa? and (b} In aaig order, under the jure
Isdiction of ths Becreiary of War for
right-of-way purposes for a telephone

Jine and an oll pipcline with appuriee

nances, is hereby revoked:

fs) A strip of lund 50 Jeet wids, 323 feet om
*aeh s16n of A talephons dne sa located and

eonatrucied gemsersity paraliel to the Alaaxa °

MHighway Srom the Alasks«Yukon Terrilory
.- houndary to the junction of tbe Alaaxa
_Nighway with the Ricbardeon llighwsy Dess
Big Delta, Alnaka.
tB) A alrip of Iand 30 fest wide, 10 feet
on esch side ©f & Dipeline as located and.
wanstructed geperadly paratls) to the Alssks
Highway from the Alsska-Yukon Territory
buindary to the juncilon of -the Alsska
rhway with the Richardson Highway Rear
g Delta, AVnoBa. .

3. An easement for highway Fm :

Including sppurtenant protective, scenic,
. snd srryvice areas, over and acrdws the
- lands deseridbed In paragraph 1 of this

wrdrr, extending 150 feet on each side of

the cenler line of the hizhways mene
$iened therein, is hereby established,

4. An eascroent for telephone jine pure
Teren In, over, and acrors the lands des
stribed In parageaph 2 Wa) of this order,
et eling 25 frel on vach side of the
tricphinne Nne referred to in Lhat para~
eeatsh angd an easement for pipeline pur-
teney, in. under, over, and across the
tatily described In paraxinph 2 (b)Y of
this nader, extending 310 feel on each side
®f the pipeline relerred ta in thal para-
¥eagh, are hrreby estahilshed, together
w11h e right of tngreas end egreas to all
srctiona of the abore enscments on and
stroas the Jands hereby reicssed from
*ithdsawal,

R PLO No.:
- Date PLO signed:

S The essements established under
parapraphs 3 and 4 of this order shall
exlend across both surveyed and unsur=
veyed public lands descrided in paree
graphs 1 and 2 of thls oroer for the
specined distance on ench side of the
centeriine of the hirhways. telephone
Jine and pipciine, as those center lines
are Schnitely Jocsted a3 of the date of
this order. .

6. The landa within the easements
estadlished by parsgraphs 3 and ¢ of
this order ahall not be occupled or used

Jine and plpeline referred o in pars- "’

1613
%4[7/58

for other than the hizhways, telexraph. / T
o

graphs 1 and 2 of this order except with
the permission of the Sccretaty of the
2nterior or his delcante as-provided by
Bection 3 of the act of August 1. 1958 .
€70 Biat. 858), provided: that if the landa
crossed by such easements are under the
Jurisdiction of & Federal departroent of -
sgency, other than the Department of
* the Interior, or of & TerTitary, State, of
other Qovernment subdivision oF Bgency,
suth permission msy be granted only :
with the consent of such department, -
sgency, or other governmental unit.

7. The Jands released Srom withdrawal

- by parsgrapha 1 and 2 of this order,
« which, st the date of this order. adjoin -
Jands in private ownership. shall be of-
fered Sor sale at not less than their ap-
prajsed value, &3 determined by the aue
tharized oficer of the Buresu of Land
Management, snd pursuant to section 2
of the sttt ©of Aupust 1. 1858, Eupra.

Owners of such private 1anda shall have .

« & preference right to purchase at ihe aps" .
pratsed value 80 much of the relensed
isnds adjolning their private property
us the authorized oficer of the Burcan of
Land Management deems equitable. proe
vided. that otdinarily, owners of privats .
lands adjoining the lands described in
paragraph 1 of this order will have a
preference right to purchsse released
iands sdjolning their property. only up
1o the centerline of the highways localed
therein. Preference right clalmants may
smake spplication for purchmse of re«
Jexsed Jands st any time after the date
©f this order by xiving potice to the ap=
propriste Jangd ofice of the Buread of .

. Land Management, Lands described in
this paragraph nol cisimed by and sold
to preference clstmants msy be zold ab .
public suction at not Jeas than their ap-

. prafeed value by an authorjzed ofiicer of

the Buresu of Latd Management, pro=
vided that preference claimanis are Hrst
given notice of thetr privilege Lo exercise
their preference Tizghts by s notice ad~- -

. dressed to thelr lnat nddresa of record 1n
the office In the Territory in which thelr
title to their private lands s yecorded. -
‘Buch notice shall give the preference
claimant At least 60 days in whith to
make application to exercise his prefer=
ence right: ang Jf the spplication 1a ot
fAled within the time apectied, the pref-
erence right will bz jost, Freference
sight clstmants will ‘also lose Lhelr prefs
crence rizhta if they fall 1o pay for the
jands within the time period aprcified by
the authorized ofticer of ihe Dureau of
1Land Management, which tins period
shall not be Jesa than 40 days.

.
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- tions, and ciaims to the lands, if they

- tions, and claima include, but are not

. of the sale under which the sdjoining -
- anis may msake application to xmend

8. The landa released from withdrawal
9. (a) Any tract released by Paragranh -
by paragraphs 1 and 3 of this order. 1 or 2 of this arder from the withdrownis © )
e O order. ndioin made by Publle.Land Orders Nos. £0) .-
Innds In valid unperfected entriez. loca= a5 modificd, and 388, which remains unha
tions, or sciliement clatms, shall be sube .$0ld siter i:emz on;r cd for sole uncer B
Ject to inclusion in such entrics, Jocations Paragraph 1 or & of this order. shall re-
and clatms, notwithstanding any statu- main open to efcrs to yurch'ue undar B
T e $1pon ne_sren Yhich Ecetion 2 of the et of August 1, 1956, .
may . :m b o l:l 2 supra. at the sppraised vaiue, but it shall
poses O s parsgraph entries, oca= be within the dizcrelion of the Gecretary
“of the Interior or his delcgale a3y 0
- whelher such an ofler shall be accepted.
{b) Any tract relensed by Parsgraph 1
or 2 of this order from the withdrawsls

limited to, certificates of purchase under
the Alaska Public Sale Act (83 Stat. §19;
48 U. 8. C, 384n-2) and lenses with od-
tion to purchase under the Small Tract
Act 152 Biat, 609; 43 U, 8. C, 682a) as

amented. Holders of such entries, lota- - modified, and 388, which on the date ’ . ;

hereol does not sdjoln privately-owned -
Jand or land covered by sn unpatented R

.have pot gone to patent, shall have » claim or ent. i
ry, Is hereby opened. subject . . A
’ ’m":“:n:c‘;h:l‘&:nt):‘ l;‘cl:'n :: ::: to the provisions of Paragraph 8 hereof, N . .
; inl!n thelr property as ::: suthorized If the tract is not otherwise withdrawn, N ' o7
.o‘!’ncer'dbempedm{u{le provided, that - to settiement cisim, application, sciec .. N
ordinarily such holders'ol propen'y ade tion or location under any applicable . R °
Jolning the Jands described in parngraph public 1and law, Such s tract shall nok- N - .
1 of-thia order will have Lhe right b ine e Siiposed of 23 8 tinct ot unlt separale S
clude relensed lands adjoining such prope ng p » T .. -
erty only up 1o the centerline of the outside of the area relesaed by this order, - ERETIN
- highways located therein, Allowances . lbn“.s‘l“;:mt% :;':;.:m::?:.
of such amendments wiil be conditional . ":. b ‘: ¢ {;e trented { ‘ : R
.upon the paysnent of such fees snd com= cye aha TER as haviag . T
missions as may be provided for in the merged ints the masa of adjoining public  -- e, et
regulationa governing such entrinx. Jocss lands, subject, however, to the easement - . IR
s %0 far a3 It applies to such Jands. . . .

tions. and clrims ‘ogclher with Lhe pay-
ment of any purchase price and cost of
survey of the Jand which may be estabe
Hshed by the Jaw or regulalions govern=~
ing such entries. locations and clsimas, or-
which may be consistent with the terms

{¢) Beeause the sct of Ausust 3. 1956
170 Stat. B06; 48 . 8. €, 420-420c) js an ; -
aet of specia) application. which suthor=- NS - .

disposals of Jands Included An revocations = | -
such as made by this order, under such ’ -
lows »s may be specified by him. the . = - ’
preference-right provisions of the Vete -
erans Preference Act of 1944 (58 Stat.

thelr entrige, locations, and clslms al any 747; 43 U. 5.C. 275-284) a3 amended, and C
of the Alasks Menta]l Health Enabling .. -

time aﬂ:et the dale of this order by give .

ing notice to the appropriste land cice - Act of July 28, 1058 (70 Biat. I0h; 48

of thy Bureay of Land Management, * U. B C. 46-3b) will not apply te this .

Lands described in thix paragraph, not ; -orger. .

Cltimed by And swarged to orermrenok 10. AN disposals of Junds Included in

tlatmants, may be sold st public suction -the revocation made by this order, which . .

81 Mot less than thelr appraised value by sre under the jurisdiction of & Federal PN -
the authorized ofiicer of the Buresu of Gcparlment or agency other than the -
Land Management, provided that pref- Department of Lthe Interior may be mmade

erence elaimants are Nrst glven notice of - only with the consent o! such departe -

and 13 held. Preference right claime

thelr privijege to Y - ment or sxenty. All lands disposed of _— .
ence y?,m. b':n no:ll:: :‘::,:::; mr under the provisions of this order ahatl .
last address of record in the appropriate " by thice rd:: the 4 established

Iand office, or {f the 1and is prtented, in 11. The boundaries ol all withdrawals ..

the Territory i3 which tithe 1o their prie
vele Iand 35 recorded,  Buch notice shall
sive the claimant at lesat 60 dsys in
*hich to make application 1o exercise
his preference right, and i the applicas
tion Is not filed within the time spectiied

° the prelerence Tight will be losk. - Pref-

and restorstions which oa the date of

this order adjoin the highway exsements -
crested by this order are hereby exe
tended o the centerline of the highway
easemenls which they adjoin. The .

withdraws} made by this pavagraph shall

erence right claimantis will also lose their fnclude. but not be lwited to the withe - S . .
Prefcrence righta if they fall to make any drawals made for Afr Navigation Site . . .
Jrquired paymentis within the time pe- ~ No. 7 ©f July 13, 1954, and by Public .

7iod apeeificd by the suthorized officer Land Ordera No. 388 of July 31, 1947, No.- ,

of the Dureau of Land Msnagement, €22 of Drccmber 15, 1949, No. 808 of .
:oh.’,‘.’; time period shall not be Jess than Februsry 37, 1952, No. 978 of June 18, , . .
ol - ’ 3554, No. 1037 of Decernber 18, 1854, No. .
: . . 1059 of Jeouary 21, 1935 No. 1139 of L
s . April 18, 1055, Ne. 1179 of June 20, 1958,
= . . aod No. 1131 of June 29, 1958,

- o ’ Anslstant Secrelory of the Interior. : .

- Aram. 7, 1958, . .
P B Doo. 83-2850: Filed, Ape. 10, 3308
0 amj . g

made by Public Land Orders Nos. 661, a3 ’ o

1zes the Secretary of the Interior to make . S : -_.'

Roorx Exnst, .

~_
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Office of Il’{ Secretary
{Order 2605, Amat. 2) -
e ’ - ALASKA . T
RIGHIE-OF-WAY YOR HICHWAYS

BEPTEMIER 15, 1958, -

1. Scctlon 2 (a). (1) i5 smended by
addmg to the list of public highways
designated as through roads, the Fair<'
banks-Internstional Afrport Road, the-
- Anchorage-Fourth A Avenue-Post Road,”
_the Anchorage International -Ajrport -

Road, the Copper River Highway, the
Falrbanks-Nenana Highway, the Renall
" Highway, the Sterling Hithway, the
Xenol Spur from Mile 0 to Mile 14, the
FPalmer-Wasilia-Willow Rond, and the -
Bteese Highway from Mile 0 to Fox Junc-

tion; by re-designating the Anchoragee -

: Lake Spenard Highway as"the Anchore
esge-Spenard Highway, and by deleting

- the Falrbanks-College Hizhway. .
2. Section 2 (a) (2) is amended by
‘deleting from the list of fecder roads
the stcrnnx Highway, the \'JmVerslty to

Esu:r Road, the Xenal Junction to Kenal
Road, the Palmer to Finger Lake to -
Wasllla Road, the Paxson to McKinley
Park Road, snd the Steese Highway,
from Mile 0 to Fox Junction, and by adde
ing the Xenal Spur from Mile 14 to Mils .
31, the Nome-Kougarok Road, and the ;
Ncme-'rener Road.” 3]
Frrp A. Bearoi, -"':
Secretary of the lntcrlcr.__n

& IP. 8. Doe, B8-7583; ¥Filed, Bept. 20, 2950:.1 .
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-, - © 7 Office of the Secretary |
: -« jOréer SCES) _
B TS-0r-WAY 702 HICHWAYS I ALASRA
. Ocrozxz 16, 1955

Bxreriow 1. Purpose. (o) The purposs

. of this order is to (1) £x the width ol a1l
o T . public highways in Alasks esitablished
S N +.  or maintained under the jurisdiction of

S . {the Becretary .of the Interior and (3)
T LA prescribe & ublform procedure for the

jer o - . establishment of rights-of-way or eases
' D _zoents over or zcross the public 1ands for

ST T ’ such highways. Authority for these ace

T . Lt ticns ix contained in section 2 of the act

’ . of Juns 30, 1032 (47 S5tat. 446,48 0. 6. G

e R Y R

. ' i .. " Bse 2 Width of publie hiphways,
L L. . (a) The width of the publis hizhwayz -
o o . . ".4n Alaska shall be as follows:

P T . T« .+ 7 (1) For through roads: The Alaska

i . . . Highway shall extend 3C0 feet on cach

| N . ’ : side of the coenter line thereof. The

: . * Richardson Highway, Glean Highway,
o et Haines Highway, Seward-Anchorage.

—_— . . Highway, Anchorage-lake Sperard

| . . ; ) Highway and Fairbanks-College Iigb-

B L . - way sball extend 150 feet on each side of
| _— S . . ’ sibe center line thereof, R
| U ) (2) Por feeder roads: Abbert Road -
e eL T -7 (Rodlak Island), Edcerton Cutofl, Ellfott .
L . ' Bighway, Seward Peninsula Trom road, ”

. . =+ 7 Bteese Highway, Sterling Hizhway, Tay-
o B : - Jor Highway, Northway Junction 1o Alre

A . ' ) " port Road, Palmer to Matanuska to Wa-
p— i . silla Junction Road, Palmer to Pinger .

. . Xake to Wesilla Road, Gienn Hizaway
o > Juncton to Fishhook Junction to Wasilla,

"4 . to Enik Road, Slana to Nabesna Road,
S ST Xepat Junction to Xenal Road, Univers

) - : - . Bity to Ester Road, Central to Clrele Hot
R - . . Bprings to Portage Creek Road, Manley
) o . . Hot Springs to Tureka Raoad, North Parke

T ; Boundary to Kantishra Road; Paxson to .

2IcKinlcy Park Road, Sterling Landing
to Ophir Road, Iditarod fo Fist Road,

140 longz to Poorman Road, Nomo
. .%o Council Rosd and Nomo to Ecssia

. - .- .

[ .
-

h—.\

Dilllazham to Wood River Road, Ruby,

-

/732

Sey. 0. 2668

VAl (A

.

Read shallench extend 109 feet on each

£ldo of tte center lize thereot,

(8) Tor local rozds: AR pub IR0z
nof. clm:s:ﬁedmthmuzhma;:s‘;gl: Loeder
Teads shall extend 60 feet on each side

of the center line thereot, - :

BC. 3. Establishment of rights-of-tsay
- g " c’
Or ezsements. (a) A recervation for

bizhway purpoces cavering the lands ¢e

Sroced in the throuch roads menticzmed

msccunnzcl’thisordcrwaxmd..b?
. 3
Public Land Order Xo. 601 of August 10,

1829, £3 amended hy Publie Land e
No. 757 of Octoher 051, ng;-g:‘:

Ootrales as & complete scrregation of the

lacd from all forms o £opropristion .

under the public-land laws, including th
micing l}_nd the mineral Jeasing lsw: ¢
s ) A rizht-of-way or easgment for
shway purpases <svering the lands
czﬂ:rnccd in the fceder rocds ond the
1o2n) reads equal in exicnt to ths widihy
of such roads as estzblished in section-2

©f this order, i3 hereby established for

suzh rosda over and aer
0 : 0ss the publis

{c) The reservation mentioned in -

poragraph (a) nnd the rights-of-wa:

£ascments mentioned dn phrazraph 7(:)1’
Wil nttach ax to all new construction
involving publle roads in Alaska when
the survey stakes have been set on the
ground and notices bhave been posted at
;g:tgz:snbtg pt?mls alopy the route of tha

clion =

width of ths mads:ecuymgfhatypem

Sz¢. 4. Road maps to bs filed f3 pr
Xand Oftee. Liaps of all public mm:g

Alaska . heretofore op hereafter con- -

&uucted showing the location

rozds, together with nvpmpr!.nt.aozplfgg
and‘_spectamuom, will be filed” by ths
Alachs Road Commic=ion fn the proper
Land OZice nt the earliest possibla date
for tho information of tha Ppublg,

D - Oscax L. Caaraaaw, - -
o Secretary of the Interior,

'[p.n.noa.awz.sao;nua,mu. 19533 ‘

8:48 A, )
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¢ . [Publislocs Codes 757) - O¢7I /‘ Ve _¢‘/

‘_: A Ao | o

; } by Order 10-16-5
§ AHPLIENT 07 FTTIC LD O7DIR X0, G01 ’

§  OF ADGTST 13, 1343, SSSERVING PUILIO

i -LANDE'IOR EXCZWAT FUPOSIS . tteboundzrics of the Caugach iNatiopal -

i

By virtue of ke zuitorily vested in Torest), the Anchorage-Lake Spanas
t.he Prosident oos —— 5=t 10 Executivo. :‘"hwa.y, ad the Falrbam .s-CO..c::o
{Order 9337 of Ap=r 24 1543, 1t Is ordered - Zighway cre Lereby withcrown from it

A  fozmns of cppropriation under the x.‘al.c-

asfouows. "land laws, including the mininz s=d
The sixth perozeph ol Public i=nd  mineral-leasing Jaws, and "csc'ved ;c.
Taer No. €61 of 2rguss 13, 1949, rose hizaway purposes. - -

an or Ry purp .
g';lgg?g?ni;éf ke w '-‘E" ngbjc':; cg; Zasements haviag bie esiabliched o -
yalid exlsting =oh", 5 bereby amended ;-h"dslands relezsed by '—“-_3 order, suci :
‘to read as Jolows: . ‘ ancs are not CR‘-E to apor opriation o

. der the public-land laws cxcept os o part
Bublect to vl v"':i.. ¥izhis and to iof alegnl subdivision, if surveyed, or an
exlsting swyeys a=d withérawals for |ndiacent aren, if unsurveyad, and sublest -
oiner (han Bizhwsr .:;::cs. ine publlc . to thc pertinent easement,
lands ig Al oo witin § '-‘i.“_? foect on o .
each side of t=2 c*"*"'-’ of the Alnsla, |
“Eighway and wiliz 155 icet o esch © - Seeretery of m’""""‘" e
side of the cezzes =2 of 1= Richardson - ©C05zR 15, 1651,
Highway, Clecs Totwey, Baines Highe .[7. R. Doo. 51-1567: Filed, Och. m. msx.
way, ike ae’:a.—:.-..:_:.‘z::‘,e Highway 9:02am) -
s.(exclusive of thas =% theteor witain :

Ozscaz L Caarzaaw,

e N

L

- N " “Boadshalleach.estond 163 fechomessiny o,
GClico of %2 Ssosiary b ot e %"&5&% ety

I e -

Ovim 2553} Ry 14 ‘ &0 e z:.':;d;' P :'/abxlv‘:o.-d.o_“
° ”~ -- ey oy’ v ‘\.’L' FoAE]
-V o S i A . S0 AR 23 Ui e o7 foocer
Ocioas 16, 1651,  -~of tha ccn‘vc': Iine thes C‘O:'- T i -
8oomon 1. Purprsa. () The 'p'.::pcsa - - :

of this ovder i3 to L) Sx e width ol 2ll |
public hichwars = Slosta esicbiished |
or mofnteired '.:::iz’: the Juriediction of
the Secratary of =2 Iztaticr end (2)
pres"i a s t::_!.'*"" “-c:e"u:a for the
estabiishmens ol -‘*‘-"::,-o’-r.'-y Or OS2
Imests over or TS Soe pukilc lands Sfor
such highaways. .’::‘;.s:: icr these ac-

tiors is contat=ed &3 sartion 2 of the a2t
of Juze 30, 1932 (<7 S=as. 443. 4U.5.C
221e). . .

Sz5, 2. WiZlh of oublic Righways
2) The width o2 =2 Toie Alzhways
- In Alaska sholl brac I

e &
z£ I2lisws:

(1) Tor th-ous= soods: The Alasin

or ca..cmer..s.. @) A rcs..rm‘»ﬁcn 0Ty
hi-rmvay yurposes covering thelands .
braced ia the throtze roads mentlonsd
Ia scetion 2 of this order wes made by
Pubiio Land Qrder No. 601 of Aucuss 10,
.1949, as emexzded by Publie Land Order
No, 757 of Cctober 16, 19.-:1 That craer
operates as a complete segregation of i50
land from 21l forms of a::propr!..t.o“'
under the public-land I2ws, including tha
Cmining and the mineral leasing laws, :
(b) A right-of-wey or eascment fo
hishway purposes covering . tne lacds™
~emabreced ia the f2ader rcads and tha™
--Jocel roods equnl In extent Yo tha widih 7
©of such roacs £5 esiablished In sccilon 2-

’ e

o~ i e @

o otk et Bt e 4 e T st e s S B e At ot i A it el

[Rpp———

nghway '..e.“ exme=Z 233 feel on e:c" f

sido of the cz:“"‘ == thereol., Tho .
Rickardson Eishwzy. Glezmn Eizawsy,

Haines EiZtw= =7, Ezzerd-archorags
Highway, JA=chiozsa-Zzize  Spenard
Bighway =xd :—*‘::.:s-CoJez.. :.:gh-
woy .a..nn exte=i Z3) fest on exch side of
the conler Yze themecl -
(2. Pon -Teeder rooist Shtart Road -
(Fodiak Islangd), Zizxrion Cute?, TMot
.ni.,..ry,_Sew:.:d Pminesla Thom vond, -
_Steere ZiZhway, Steciing ”'&rn,. T
Tlor Zighwry, NotiiTaF Jumgtion .o;.h-_
rore P..oa.d Pl 3 Lrmanusia to Wae
“5illa Juactios ozl Pimor to Fit "c*
Iokte to Wasila Exof, Glemn Hizhwa:
Jurctionto F .:}.I:a:" J;:c:u:. to Wasil]a
to &l Reoad, Sizo= 1 Navesna Road,”
Eexal Juzcticn 3o Zams! Rozd, Ualver-_
sity o Zster Rozl, Sontssd 10 Clzcle ..0"
S;n"‘"s o Do “nos Cros’ ‘:>_°--l 2. -.1,.-,
ot Springs tu "—="' 2z5=d \3:‘..!: Pl
L Boumdxrz to ::;-.:':.::;:. 2exd, Poxsen to”
,'D——l—".,y P.._c. = [y 3 s _-x_., m |...’

10 Ophir Read, ZTiooed :a =t '-'tc.....
Dibinsham to Wead Rver Read, Ruby

wmo?mmml

toCounta..d.:d\a_sto

e -.,.

ol tals order,.is. hereby established for-e.

such rozds ovel and 2e00ss the PULLd...ame

wbe,

iends,

=7+ (¢) The reservatlon menticned  fa
. paragrapi (2) and the 'L,has-o;.-way o._.

" easements mexntiorsd in parazraph (D) %

. Wwill ottach es to sll new constouction

”fnvolving publie rocds in Alasia when -3

" ‘the survey stakes have been set on toe &
goound and rolices have beent posted &3

aDD"DlJ-In»E points slonz the route of :ha=
~ow construction speci{ying the typaang -

7 widih of the roads, ..

- 8z¢ 4 Rozd mcps ‘o be fled in proper
Zend Office.  2%aps 0f 211 pubile soads L -
Llaska hereloforo or hereafter cone,

aueled sho-:.-‘.n;;‘ tto lccatica of tha
sonds, together with eppreprinse plozg
ond mcmc.. ops, twiil b2 dlcd by t-o
Alzsia Rocd Commtssion in the propas
Inod Cilee ot the e:..:!a... posctbly dots |
Zor tho infermation of tho public,

. Oscax L, Caazstax,
. Scerctory of ke Interic?.
, R, Doe, §3~i2588; Fcd, Coi 19, 1.“1.
. - BuSa.a) L, -

I asaer
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" 1942, reserving public lands for the use

‘existing surveys and withdrawals for

Ve o remanart @

| 757
0 ) - /’40.60/
4&’ %{7,/0, /¢(I¢

[Publie Land Order 601] .
ALASKA S .

RESERVING PUBLIC LANDS FOR HICHWAY
PURPOSES

By virtue of the authority vested in the
Presldent and pursuant to Execcutive
Order No. 2337 of April 24, 1943, it 1Is
ordered as follows:

Executive Order No. 91435 of April 23,
of the Alaska Road Commission {n con- d
nection with the construction, operation,
snd maintenance of the Palmer-Riche
ardson Highway (now known ns the .

Glenn Highway), is hereby revoked. .

Public Land Qrder No. 386 of July 31, : LocaL Roaps
1947, is hereby revoked so far asit relates - An roads aot classificd abovo as Through
-to the withdrawal, for highway purposes, Ronds or Feeder Ronds, established or main-
of the following-described Iands: tained under the jurlsdiction of the Sccretary

{a) A strip of land 600 fcet wide, 300 of the Interior.

fect on cach side of the center line of e lands released by
the Alaska Hichway (formerly the Cana- mﬁ"}.‘:},&f{;ﬁ:ﬁ ‘,?,,f;‘c by this order and
dian Alaskan Mllitary Highway) as cone . not rewithdrawn by it, this order shall
structed from the Alaska-Yukon Terri- become effective at 10:00 a. m. on the
tory boundary to its junction with the , 35th day after the date hercof. At thai
Richardson Highway near Big Delta, time, such released lands, all of which

Alaska. . . o
.+ are unsurveyed, shalli, subject to val
0 A Strip of land 600 feet wide, 300 cx?stl:guﬂghyts. be opened to settlement

fert on each side of the center Jine of the -
estead laws and the home
Gulkana-Slana-Tok Road as constructed gﬁg fcth:f};\%x:v 26, 1034, 48 Stat. 809 48

{rom Tok Junction at about Mile 1319 on _and to that forra of
the Alaska Highway to the junction with E{)psrng:i:flta)n' g:g'by qualificd veterans
2;0 l:lchnrdson Highway near Gulkana, of World War I and other quallfied per-
aska. n the ac?
Subject to valid existing rights and to, :‘;"g:&’ggﬁ‘:;°gfﬁ‘;ﬁ?g§ “s“iﬁf 747, as
’ . 279-284). Com-
othier than highway purposes, the public :::;2&9: a‘;‘?o%os:{. S, o,‘,gtﬁﬁ‘fmh day
lands in Alaska lying within 300 fect on fter the date of this order, any of such
cach side of the center line of the Alaska 08 BI8 COn By o P eterans snall
Hirhway. 150 fect on each side of the become subject to settlement and other
eenter line of all other through roads, 100 forms of appropriation by the - public
fcet on cach side of the center line of generally In accordance with the 8pproe
&il feeder roads, and 50 feet on each side jate laws and regulations.
of the center line of all local ronds, in ~ Priate 1aws
accordance with the foilowing classifica- Oscar L. CHAPMAX,
ticns, are hereby withdrawn from all Under Secretary o] the Interior,
forms of appropriation under the public- *

land laws, including the mining and mine Avcust 10, 1949.
cral-leasing laws, and reserved for high- [P, R. Doc. 49—69:3; Piled, Aug. 18, 1940:
way purposes:. - 8:48 a. m.]

TrROUGK Roads . |

Alaska H'ehway, Richardson Highway,
Glenn Highway, linines Highway, Tok Cut-

Fozozr Roats . :

e e e

“Eteese Highway, Elllott Highway, McKinley 3}
Pork Road, “Arfhorape-Potter-Tudian  Ruoacd,
Edzcrton Cut-CT, Tok Eszle Rood, Rubye
Leng-Poorman Itoad, Nome-Solomon Road,
Kenal Lakee}ivmer Rnonsl. Paithrnis-Colicge
Rond. Ancliors te-Lake £pcnard Luad, Cicie
Hob Springs Road.

Fe A pIT
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July 24, 1047 *
[H. R. 1554]
[Public Law 220}

Alaska,

48 U. B. C. §§ 321a-
327.

Rescrvation of right-
of-way for roads, cte.

Psyment for value
of crops, etc.

July 24, 1947
[H. R. 2097]

~[Public Law 230]

Northern Cheyenne
Indian Reservation.
Sale of timber, cte.

July 24, 1047
[H. R. 2825}

[Public Law 231}

Minnesota.
Appropriation sau-
thorized for school
facilities.

54 Stat, 1020.

{
PUBLIC LAWS—-CHS. 313-315—JULY 24, 1947
[CHAPTER 313]

[61 StaT.

AN ACT

To amend the Act entitled “An Act providing for the transfer of the duties
authorized and authority conferred by law upon the board of road commis-
sioners in the ,’?emtury of Alaska to the Department of the Interior, and for
other purposes”, approved June 30, 1932.

Be it enacted by the Scnate and Mouse of Kdjresentattves of rhe
United States of America in Congress assembdled, That the act entitled
“An Act providing for the transfer of the duties althorized and
authority conferred by law upon the board of road commissioners in
the Territory of Alaska to the Department of the Interior, and for
other purposes”, approved June 30, 1932 (47 Stat. 446), is hereby
amended by adding at the end thereof the following new section:

&Sro, 5.~ In all patents Tor lands hereafter taken-up,-entered, or >
located in the Territory of Alaska, and in all dﬁé"gy‘f. e United
States hereafter conveying any lands to which it may have reacquired
title in said Territory not included within the limits of any organized
municipality, there shall be expressed that there is reserved, from the
lands described in said patent or deed, a right-of-way thereon for
roads, roadways, highways, tramways, trails, bridges, and appurtenant
structures constructed or to be constructed by or under the authority
of the United States or of any State crea.tedy out of the Territory of
Alaska. When a right-of-way reserved under the provisions of this
Act is utilized by the United States or under its authority, the head
of the agency in charge of such utilization is authorized to determine

.and make payment for the value of the crops thereon if not harvested
by the owner, and for the value of any improvements, or for the cost
o¥ removing them to anothersite, if lesst irvalue.” 4

S Approved July 24, 1947, " T

TR

[CHAPTER 314]
AN ACT

To declare the ownership of the timber on the allotments on the Northern Cheyenne
Indian Reservation, and to authorize the sale thereof.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That, notwithstand-
ing the provisions of the Act of June 3, 1926 (44 Stat. 690), the timber
on the allotments on the Northern Cheyenne Indian Reservation,
whether or not the lands were hitherto classified as chiefly valuable
for timber, are hereby declared to be the property of the allottees and
may hereafter be sold pursuant to the provisions of section 8 of the
Act of June 25, 1910 (36 Stat. 857; 25 U. S. C., sec. 406). Nothing
contained in this Act shall be construed to require the payment to the
allottees of the proceeds of sales made prior to the passage of this Act.

Approved July 24, 1947.

[CHAPTER 315]
AN ACT

To provide additional funds for cooperation with public-school districts (organized
and unorganized) in Mahnomen, Itasea, Pine, Becker, and Cass Counties,
Minnesota, in the construction, improvement, and extension of school facilitics
to be available to both Indian and white children.

Be it enacted by the Senate and House mog Representatives of the
United States of America in Congress assembled, That, in addition to
the amount authorized to be appropriated by the Act of October 8,
1940 (Public, Numbered 804, Seventy-sixth Congress), there is hereby
authorized to be appropriated, out of any funds in the Treasury not



