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Dear Mr. soorren:

I. Introduction

This is in response to your letter of March
question, 2.S. 2477 (43 U.S.C. § 932), was originally section 8 of

It was recealed in 1976 by section
Prior to its receal,

Act o£ July 26, 1866 (14 Stat. 253).

Caras to be
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lancs uncer the recealed
43 U.S.C. § 932).
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stature 2477

112, 1960.

706(a) of the Feceral Land Policy and Manacement Act.
+

The right of way for the

12 orovided in its entirety as follows:

construction of a

The statute

sublic lands, not reserved for public uses, is hereoy
granted.

ighways over

Because of tne receal, we are only concermed with grants of
nocperfected orior Cctober 21, 1976,

AS vou are crotably aware, R.S. 247

the cate

77 nas Deen

of the

fhe sub5

federal court cecisions, during its 110-vear 2xistence.2/
interpretations were fully consistent with 2ach other, tney sould not neces-

rest all ofsarily control, especiallywhere, as

Tne analysis in the varicus federal

nere, =a 4 we

in

richts-of-wavs
anacument of FLOMA.1/

of inconsistent
Stats statutes and state court cecisions, and a nandful of inconsistent

Even if che

rvecorted
state court cecisions involved competing richts of third parties and the
United Staces was not a carty to them.

UA valida 2.5. 2477 hichway ricnt-of-way is a valid existing rich
1s protected by FLEMA's sections 701(a) (43

U.S.C
(23 U.S.C. § 1769(a)).

2/ Tne legislative history is
of the 1866 statute. See cenera
Cong., Ist Sess. (1966).
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C) cases involving2.$. 2477 also are not only inconsistent with each otNer, ° ~

but none of them
Gesinitively cone toGEtEs With tne orecise issue ve

now face: Exactly »rat press in Lts eract~
ment of B.S. 2471, 2d how factad?

In the face of this tangled history,3/ ~e cutline beicw «nat we teliave
to >be the procer interpretation of 2.S. 2477. Our interpratacicn comorts
Clicsaly witn its language whicn, cecause of the absence of legislative his-
tory, is escecialiy sporooriate. Our

view is also consistent with many
_ Of the reported Gec:sions. [tf has the adced virtue of avoiding wnat -ould
otherwisa be a sericus conflict cetween Aicnway ricnts-of-way eszzbdlisned
uncar &.S. 2477 and che meaning of the tem “"reedless" in section 503 <

5
rf acerenct (3LM) wilcernessor FLeMa, waltm ces

raview resoonsibill!

3/ A similar sicuacica existed in the discuce over the amership of the
Suomercea land off the coast of Califormia. In United States v. C2lifornia332 U.S. ly (1947), the state argued that che United States «as carr

f
LL

from asserting its citle to the area because of the prior inconsistent
zcesiticns taken by its agents over the vears. The Suorame Cour. refuted
this contention, stating in cart (332 U.S. at 39-40):

As a matter of fact, the record plainly Gemonsirates that until
the Califormia oil issue becan to be oressed in the thirties,
neither the sc2tes nor the Government has nad reason to focus °

attention on cz2 Guestion of wnich of them cwned or had raramount
richts in or aower over the three-mile belt. And even assuming
that Government agencies have been negligent in failing to recog-
niz@ or essert the claims of the Government at an earlier cate,
the great interests of tne Government in this ocean area are

not fo ce forfsited as a result. The Government, «nich holds its
terests here 25 elsewhere in crust ior all the ceoole, is not

rived of tncse interests ov the ordinary court rules
Gesicnea carcicvlarly for orivate discutes over incividually canec
o1eces Cr

prone sey).
and Officers sno nave nO actnoricy at all to

Giscose or Goverment crocertyv cannot Dy thelr conduct cause ine
Goverment to ose valusbie richts ov their acculescence,
lacnes, or failure to act. (Citaticns omitted, espnesis acdcead.
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[. eoes B.S. 2477 Apolv to Hishwavs Constructad titer 1266? .

4 thresnola issue here 1s whether the statut2 sought only to valicat
sreviously constructed in trespass, or to acdiv sressectively as +el
Cesarurent nas always recgarced R.S. 2477 as aopiving srosDectively to fHicnays
constructed after .360. In United States v.
2 (9th Cir. 1973), Acwever, tne court of 4cie
enly to cure the crescass of these sersons =ho nad al

"“ancrcecned on the suplic dciain witnout aucncrizacion." Tne court said &.S.
2477 was "not intanced to crant riches, tut instead to g: i

1. Thais

2d (43, mOce
tne W2S cesicnesa
rior 366

s
an existing stacus Otherwise indefinable.” The Ninth Circuit reliea cn Suprare
Court Gecisions in Jennison v. Kirk, 96 U.S. 453, 459-51 (1373), and Central
Paeciric Rv. Co. v. Alameda County, 29 U.S. 263 (1931).

ve LuTacy

Jeonsion concermed section 9 of the 1864 Act, 2.5. 2339, whicn -- besices
conrimning and orotacting tne water rights of these who had cerfected or ac—
cruead water rignts cn the oublic domain uncer lccal custom anc laws —
held liaole for camaces any Derscn who, in constructing a ditcn or canal,
impaired tne possession of any settler on the sublic covein. nis section
immediately followed section 8 of that Act (R.S. 2477) with which ve are
nere concerned. The dispute in that case concemed t.o concreting miners,
the second of which (the plaintifi) nad conseructed a ditch for avdraulic
mining wnich had cressed, and interfered with the first miner's working
of, nis mining claim. The first miner (cefendcant) haa cur away the second
iner's in order to ork Ais claim as cefore, and tne Court hele
4izS Gia not give rise to the second miner's claim for cemages uncer sectim
8. In dictum, the Court ackncewlecsced that the orced curpose of tne 1366
Act wastO Cure Drior trespasses on the oublic domain, but made no specific—_—_——

comments on &.S. 2477.

Tne Central Pacific Ry. case did involve 2.5. 2477, out cnly the validicy
of roacs constructed prior to 1866. ‘The Court said that, like secticn 9
constreed in Jennison, section 8 (R.S. 2477) was, "so far as then existing
roacGs are concemes, a voluntary recognition and confirmation of oreexisting
cignmts, orougnt into being with the acquiescence ard encouragement of tne
general csovernmunt.” 284 U.S. at 473 (eschasis added). The underlined clause
15 ambiguous, but might be read as suggesting that R.S. 2477 could aroly
ro hicheways constructed after 1366, and inceed this is now the Decartment
applica it cotn before and after tne Dunn case.

em
ny

4

rorent Wilderness SociAG implicit
‘4
id the validity of an R.S. 2 \

nicghway constructed in 1970 along tne Trens-Alaska Pipeline. Curn's
trary, therefore, cees not find unambigueus succorm in

surcert for its nolding, and mcst rscortead decisicns

479 2a 2, $82-83 (D.C. 73
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2ssimme to the contrary; es a result,
n ny

z it has not Seen followed by the
Derarument, in the Ninth Circuit, or eiSewners.
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wnile tne Ninth Circuit is correct in findin -BL One Tajor ouraese of
tne 18665 Act, tasen 25 3a whole, was to valizs YarTious trescasses
on the puoliic lances, it Goes not folicw 2 fortiori that R2.S. 2477 acslies
oniy rectrcactively., The statutory langquace, iziy veac, looxs for~ara —~<—
es ~ell as tackward ia time, ana the great oO of case law also succerts
the Departrent's consistent acninistrative 1} corataction,.nc

III. Cateminine ~nhetner an R.S. 2477 nlch~av has Sean validly
establisnec 1S a cueSticn of federal law,

ime common law coctrine of adverse sessession cces Act cperate acainst
ina federal goverment. (United States v. Callformia, 332 U.S. 19, 29-40
(2347); Texas v. Louisiana, 310 U.S. 702, 714 (1973), vanearing Ceniad
311 U.S. 985 (1973); Orew v. Valentine, 19 ©. 71 cn Th 24383) The
necessary corollary of this rule is

tO gain an interest in land cwned ty & t
compliance with a federal statute wnich grants such ints

o r in orcer cr irgividcual
Gai Sr were

‘The coerative rule of comstruction applicable to such statutes is that srents
sy the federal covermnment “mist be censtrued favorably to the covernsent
are rotning casses out ~nac is conveyed in clear and explicit
language -- inferences being resolved not acainst dut for the covermment."
Calcwell v. United States, 250 U.S. 14, 20 (1918); Wisconsin Central
R.R. Co. v. United States, 164 U.S. 190, 202 (1296); Greac torthem 2.
Co. v. Uniced Staces, 315 U.S. 262, 272 (1942); Arcrusv. Charlestone
tone Procucts Co., 436 U.S. 604, 617 (1978); ct. Lao Sheep v. United States,

440 U.S. 508 (1974). ‘This coctrine aculies to crents to scaces as well
as crants to crivate carties. Dubucue v. PaciZic Rv. Co., 64 U.S. 66,
388 (1859). Thus, in accordance with these mules, any ambiguities
exist in the statutory language must ce resolved in favor of tne federal <>
government.

The question of whether a carticular hignway nes been legally establisned
under R.S, 2477 remains a question of federal lew. It is a settled
rule of statutory construction that all -ords in @ statute ara to te given
efiect. It must te assumed that Congress Teant every word of a statute
ana tnat, therefore, every word must oe given force and effect. Unized
States v. Manascne, 348 U.S. $28, 538-34 (1955); Williams v. Sissacen-

ES
LJ

t-

Wanceton Sioux Triral Council, 387 F. Supo. 1194, 1200 (D. Soutn Cexora
1975); see aiso Zeigler Ccal Go. v. Kiecce, 530 F . 358, C6
1976); wilcemess Society v. orton, 479 &. 2a 842, o {

’ (D.C
D.C. Cir. |
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cert. Genied, 411 U.S. 917 (1973); Unites States v. vena Xim to, 472 F.
2a 720, 722 (3tn Cir., 1972}; Consoiiacaced Fis+er Snin. Inc. -Zav Area vy. ~

C.A.3., 2U5 €.26 449 (Sth Cir. 1553). this is ascecialiy so wren, es nere,
unere 1s no legislative naistory co succest Otherwise.4/

to ceternine wrether a valid 2.S. 2477 nignway on the
tne several elements of the ofier croviced sy the terms of

st De met. First, was the land reserved Zor a public use?
2

ra c
thera actual comscruction? Third, ~as wnat was constructed a

X.S. 2477 only crants rights of way cver gublic landas
“not

reserved for
pudiic uses.“ Therefore, Indien reservations,WildlifeHefuces, Natioral
varxs, National Forests, Military Reservations, and other areas not uncer
tne surisdictica Of BLM are clearly NOL COeN CO CoNMSstruction Of hignwavs.
Tne extent to wnica witndrawais of sublic lands consticute “reservations
for puolic uses” is cotentially complicated -- sae, 2.¢., Executive Crier
6910 (54 I.D. 339) (1934); wildermess Scciety v. wOrzoA, 479 F.2a 842, 882,
n.90 (D.C. Cir. 1973) — duc for oresent curceses it 1s sufficient to
ocserve that 2.S. 2477 was an offer of cights-of-way cnly across cublic
lanés "not reserved for cubdlic uses.

6) Construction

Consistenc with the rules of statutory interpretacion sraviously aiscussad,
the cnoice of the term "“constructicn™ in 2.5. 2477 necessitates that ic
be considered an essential ele:ment o£ the otier mace by Congress. «"Construc-

1

2
c

tion" is defined in Weoster! S$ New International Dictionary, (2d Ed. 1935)
{unabridced) at 572, as: “act Of culiding; erection; act of Gevising
and forming." Construction ordinarily means more

Chen mere use,SUM as: <
en

sctordingly, we Celieve thac the plain meaning of the term “constrction,’
asused “in’R‘s. 2477; is in order for a valid cffcht-of-jay to come
thto” existance, there must have teen the actual Suilding of a “highway;thé grant could not te serfectad without some actual construction.

4/ An anaicgy can ce drawn ircm tne law of con
of contract law that no more then is cfifered i o &

acceptance. Waccex v. Norther Natural Gs G., 259F. Suce 78 7

(D.C. Ckla. 1966). Thus, in order for rignts-of-way to have been va
accepted under che instant statute, such ecceptance must have been cert
in accordance with the terms and conditions of tne offer. :Minneacol:s gs Sc.
TR. Co. v. Columbus Polling Mill Co., 119 U.S. 149, 151 (13886); Thilev v.
County ct Cook, 103 U.S. 155, 161 (18380); Nacional Zank v. Hall, i151 U.5.
43, 49 (1979).

mus “in orde
federal lLanc
une statute
Secornc, was
2 Alonway?

4 for cublic use

retaci
2477

er rad
al Dic

track across cublic landés cassage or venicies.

lid
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va Delieve we correct interprecaticn on 2115 rOint is wnat acopted cy tne
iNew Sersev Suucreme Court in Paterson 2.2. Co. v. City of Paterson, 46 A.
63 (N.J. 1912) construing tre nearly identical torese “constructica of a
Rigmeway" which acceared in a 1911 state stacuce. The court noted (36 A.
ac 69-70, emcnasis adced):

{T]he Zirst cuestion mac arises ig wat is meant cy the
"construction of a nicnway." Coes it sean sinpliy to lay ous
che nisgnway on zacer and file a sap tnersof in some puolic
orzice, or coes 1c contenplata such grading,cursee flagsing,
Slanking, or otner onvsical alteracion or acciticn as may
De necessary tO OTecare ine crossing for use cv horses, waaon
anc other venicles, wand} fuot passengers. . . . Ine plain
wOrcs Of the Statute inalcate to my mind that the latter
is the intention.

YN

To survey 2 Diese of lancs anc fake a rap of it, to cesignata
tt as a ouolic street, and to 2112 the mao cannot TA any sense
De Said CO Ce CheCBAStHUCEION GES AERA TT AMISCORSE
aCOTTOTAG TEES" ASE “SUE ETCLENETOKEN “Erawing of it and
file it: it 1s necessary to make a cnovsical erectica waich

oe used as Cuilaings ordinarily ara used, and s9 I think
chat a hichwav cannot be said to be “construcced” until it snall
nave ceen mace reacv cor actual use as a aAicnwav. The word
“construction” unplies the ocertormance or “worx; it urpiles
also the fitting of an coject for use or occucation in the
usual way, ana:for same distinct curpose; 1t means to out
teosether the constituent carts, to oulila, to fabricace, to t

rorm and to maxe. Tne use of the word in connection with a
highway manifestly means the oreraration of the hignway
ror actual ordinary us@, and not the mere celineaticn
thereof, or the taking of land for the Durpose of @ street.

The feceral court decisions are not helotul in interpreting “constructicn."
rot example, totn Dunn and Wilderness Society inv ve reads actually con-
structed. cne mignt fine a faint succesticn in tne craazecit ic

RV. C2se
that an 2.S. 2477 highwayray de creaced solely ov acctval
Court never addressed ‘the question whetier sore const muecion
nary, dictionary sense of the word was necessary.

i. O
O w
ot

¢ w
v

5/ See 284 U.S. ac 467, wnere the Court noted in passing that the origing
reaG in question "was formed ov the cassace of Waccrs, #tc., over the

the Alignway had ceennatural soil... ." Earlier the Court noted th
"lais out and declared py the county in 1359, “and
maintained." 234 U.S. at 465.

yer since has Desn
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Tre acminiscracive dirfriculty of acolving 2 standard other inan ectua con-
struction woula ce potentially ursanace2ble. ff zccual use were the calycriterion, ianuveraple jeep trails, waCON TOaCS and otcsneef acises ays someAta - fies - . ~

of Ten ancient, and sare traversed caly infrecvent y (dut wncse susceo-. : . ee *
to use nas not deteriorates cecsiise”of ‘fécural aridityrenner meee cori - aein F2cn Of thewest} micnt qualify as sublic hichnavs under x 5 2377.ofATR Es reece amen Fee wee

: goneRBSOTETAGMeRwevs co Se Constructed Sill orove, we “peliageymich “nor
worxadle in é @raining an 2.5. 2477 risnt-or-sev existed orllor toaor

Ocrtocer 21, 1976.7/

6/ foc example, tne Stace of Utan, whicn arzues that 2.5. 2477 nighwavs
can ce verfiected merely cy public use without construction, is by state law
in one

process
Of FTapoOing such “"rcacs” whic) it consicers were in existence

as of Cowccer 21, 1976, the Gate of tne r2peal of 2.5. 2477. (Section
27-15-3, Utan Coce Annotated 1978). Our initial review or mnese macs indi-
cates that the State of Utah considers all of the aumero trails acress
teceral lanés to be R2.S. 2477 highways, regardless of extent of construction,
waintenance or use. ,

7/ in the cecates leading up to the receal of .S. 2477
An inte

’ cherecccurred a colloquy between Senators Stevens (Alaska)
wniicn mirrors tne conrusion in the reported decisi
of &.S. 2477. See cenerally 120

Cons
Fec. 22233-

ror example, Senator Stevens refers at one solint to

roads"
wnicn are created from trails tnat “have deen graded and then

rvavelec and tnen are succenly maintained oy the scate.* He was
cerned tnat receal of R.S. 2477 migne eliminate rights-of-way for sucn
hicnways if thera had been no tonal ceclaration of a Nignway uncer
R.S. 2477, even if the stata "did, in fact, cuild public Alchways
acress feceral lanc. Senator daskell assured nim that sum formal

and:
ons pout meaning

uly 8, 1974)

banecertection of the grant was not necessary; ia., chat actual existing
use as a oudblic hicnway uncer state law

2
at the time FLEMA peccomes law

is suiZicient.to Srotect the highway ric t-of—way as a valid
existing

facto

rigne not arfeczed cy the repeal or 8.5. "2477. Serator Haskell refervec
tO a North Cekot2 state court cecisicn whics recocnized oth forval ane

intocral acceptance of tne R.S. 2477 grant, the jatter ceing ccne w
“uses sufficient to establish a hicnhwayv uncer the laws of ine State.”
wietner aitner Senacor thought use without conmscructicn was sufficient
ts coubtrul. Senator Stevens raised the ooint in tne context of nich-

. ‘Finally,w@VS wnich nad ceen graced, graveled and otnerwise built i
of course, this decate, occurring nearly 110 years after eractmentooi 2.8.
2477, snecs no lient on Concress' intent in 136é.

J
J
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evaca

nad
officially

taken
the

rositicn
that

tne
rccac

in
question

w
as

not
consicered

a
oupiic

read
or

hisiw
ay.

See
220

S.
Suga.ac

337.
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forpuolicuses.Insofarashicnwayswereactuallyconstructedoverunre-
SSTTSTSCDIICTandoystateorlocalcovermmintsorSyerivaceindividuels
uncerstateorlocalcovermmentimeriveturscicrtcCcteber21,14976,we
Gonotquesiiontneirvalidity.
D.StatelawconstruingR.S.2477

,Statecourccecisionsana
rontheissueoracwaricn

perrectec.Generally,tneasorcacnaoft *
pomoremeAAEEYAP

Sarrmeitheenareise
9a7

oases.
nreeceneralcategories.“First,soraUR:

ageoBoleTToy

Asve
neldSnatstate”statuteswaicaSuro

aTONGall:Section1nes~aresufticiway’
|20

eseenarere.rom““po OrunestaysSciatica;avenTEASAionwaya

rh inconflict
2477

§tofallinto econ
panteed

Baca
DuaandAlaska) er
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a
w
w'

Cow
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;

io
tO
.
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aeAeoO
;

nN

k

cicics~ot-way

SFSETEROta.“THOTTUTKoles,70Pas

Non.Zo172(S.D.1948);Giresv.‘Ken
21(Alas.1975),contraWarrenv.CnoursayuCountyf

23).(Seconc,statessucnasColoraco,aeWVCTLNSG,New‘“e
Gtannavehelathatavsv2877richts—of—wayscanbecerfecteds
publicuse,WIthoutanyconstructicaeeneAaKGSTNigélegWrGras
267Or“TOS™(Cola.TS2873fontccrery

*

Somars90P.574(Gre.1807
tactenBrosCo.v.Slack,1652.513io.1917);Wilscav.Williams,87
FS,20bd3(N.M.1939);LindsayLand&LivestockCo.v.Cnurmos,285PB,

46(Utah1930).Thira,Arizonacourtssavenelasucrignts-of-way 3 Zanca
establishedcaly

%

oy“aLormal“resolution*of“local
sovermmenty,aii serena:-

Sameramrternenay
e

2neAignwsynas~césn”“oSnsinCLES,Perfection.cv“were‘useis“ROEsn
TUCSONCONSSTTCOSSEETSTUTesse,100°P7777(Ariz.1yd6};

Fas

0
i

ay=Te

1
zec

r
Tneabove4

analysisOFtneplainmeaningOf2.S.2477snowsthat.thearizona awy

interorecationis”tie
=lycorrectong,andthatthepositicnstakenby Aaa,amaANsenreeccae

ounerstatesconotmeetneexpress“requirements.otme“scatutel~rorex-
atple,vie£ansas,Soutn“ASKOEAandAlesxaaccroachSesedonSaccicnlines
Goesnoztevenrequirethatthereceahighwayoraccessrouce,mucnless
tmatictbeconstructed.TheaporcacnhtakenoystatessumasColorado,
Utan,NewMexico,OregonandWyceming,tnat2.5.2477rignts-of-—waymay
c@Serrectedbyaccesswayscreatedovusealone,withoutanyconstruction,
aisofailstomeettneplainrecuirementcr2.5.2477thatsucahighways
de“constructed.”

Theterm“construction”mustceconstreec2sanessen
antofferedoyConaress;otherwise,Congress'useo

anasurecerflucus.ThestatescouldAaCCEDECmiyinactwhichwasofteresov
CongressancnotmoreThus,rights-of-waywnichstatespurportedtoaccept weeetermeere .Smarrreretorermhe
Sueonwichhishways“wereTOEactval}lylyConstructae‘oricetoocccerZ

ibe
"GO"“Rotmeettrerequirementsof&.S.2477anatnerefore0perfacted ¥

LGhL-of-waySEaA“arise:
meeponersemee
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thetermismeaning]
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IV. reculacion at 43 C.F.R2. § 2322 (1979) dié nos 7are rae ccestion "a
CE weetner 2@ nicnwav nas Deen =57251.scec uncer 2.5. 2477 a
suestion of scate law.

The lénquace of this reculaticn first apvtared in a Circular cated May 23,
1¥38 (Cire. 1237 a, 4 54). At cercinenc oart, the regulaticn orovices
(43 C.F.R. § 2822.1-1):

No agolication should ce filed unce
action on the cart of tie Govermeni Mecessar

‘his iS a correct statemenc, but it does noc Tean that tne Grent Tay ce

tariected on wnacaver terms a state ceems accrcoriate, without recard co
tne conditions on whic the ne is offered.

Ratner, @ state claim of an R.S. 2477 risnt-cft-way is like a miner's
tion of a claim uncer the Mining Law of 1872, tor whic no apolication i
recuired either. Lixe a mining clain, ne-ever, a claim to an R.S. 2477
rignt-of-—.ay coes not necessarily mean chat a valid rieht exists. The United
Staces nas often successfully callenced the validity of mining claivs
secause of the failure of the claimant co establish rights uncer that law.
See, e.cd., Cameron v. Unitec States, 252 U.S. 450 (1920); United States v.
Colaran, 396 U.S. 599 (196d);Hickel v. O11 Shale Coro., 400U.S. 46 (1970).
The Oecartment nas not oravicusly cecermines tne

e
valicity of claimed rignts

bniatamtenal o aeunces“R87“2477; because™it has had no land or resource management reason
to cosO;1. Conflicts: generally

did not arise between the existence
wenena rcereerd Fe Le

of clauped..rigntCSmOr-say” under 2.5.°2477 and the saracerenc of the vublic
hanes ariected cy such “clairs.” TF tnere is a rescurce Tanacement reason
Cie perme, ioe

ro dO_so,SiGH”as’tne”review of public lands for wilderness valvesrlants-Oi way may oe reviewed to cecermine uneir validity uncer 2
angie ATI eaten cnteepgniest

. ara Ne

43 C.F.R. § 2822.2-1 further crovides:

Grants of rights-of-way under 2S
a2 construction or establishment of ni
the State lews over oublic lands th

LL uses.
eserved for cuplic

ragulations meant less than “construction,” it was an unauthoriz
cE ocwer oy the Secretary of the Intericr. Congress tas plenary Dower ov
mne public lanés and the Secretary can cniy co tnese things authorized
by Congress. See, 2.9., Klecce v. New *exico, 425 U.S. 529 (1976).

ZAtne context of tne above analysis, tne Juestion oresentea cy sentence
1s austen "ests

aolisnment™ can mean less then "construccicn.* fe tninx lew-
fully it csul

wnet
cecause the exclicit language of R.S. 2477 required

"SonsthBiczion." “Tf “estaplismment” as usea in the Circular anc supsequent
izec exercise

ex

J

S,
2477

9477 ara Ve uoon
GONwWavs accorcance
at mot
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Given Une statutory racuirermant of construction, i719 tnrase "or

<"SCCOCcERCSSith the Stare awe" -usc wean coat 4 Stace coule law:

“
require more than sere construction cf the highway in order cto Secfeck

"

che 2.5. 24/7grant; “cemscruction” 15 ine rvequiremenc cf
faceral law Soc the Stace could incese cn itseli adgiticnal recuirements
inordérto cerfecc 2 grant under 2.S. 2477. This in fact is wnat Arizona
has “20cdrantiv-ccne; comszruction of the hignway is sufficient es a
matter or feceral law co qualify for a richt-or-way uncer 8.5. 2477, bur
Arizona nas imposed upcn itseli the additional requirement of formal ac-
ureval of tne cranct ov local coverunent. Hichwavs ines micgnt De "“oca-
suructes” uncer K.S. 2477, cut the rignt-or-way -on't De acceccea as far
35 Arizona 15 concerned, or “sstaclished™ in terms of 43 C.F.LR. § 2622.2-1,
until iocal covermment resolves tO accest or cesicnace trem.

|!

lacionsi roeadi2ss ection
in

Secticn 6035 of FLEMA (43 U.S.C. § 1782) rancaces an inventory of all cublic
lanes inicially to Geternaire which arcs concain wilcermess Characteristics
25 cefined in ine wWilcemess Act (16 U.S.C. § ec sec.), contain 5,006
acres or more and are rcadiess. Areas which meet these standaras must be
nanacec to protect their sulzapility for wilcerness sreservation until
Congress cetermines whether or not they should be olaced in the wildemess
system. Critical to this srocess 1S tne meaning of the cern "rcadless.”

45 discussed in a Solicitor's Colnion interpreting section 603 of FLEMs
,86 I.D. &9, ¥3 (1979)), theCerinition used oy the SLM in acministeriag

m
tr

U
t ar

licwssection 603 comes from the Scuse mecort cn FLEeA anc orevides as fo
+

oT - on
‘

“Tne word "readi
\waich have been inproved and maintained oy rvecanical
“s means to insure relatively regular and continucus use.

'

A way vaintainea solely oy the zassace cf vehicles cces
“NOt constitute a rca

NO. 1163, 94th Cong., 2d Sess. 17 (14976).

ess acsence of Toecs

os"aD.

Tne above analysis shows that an area containing 4a richway validly constmc
tea uncer the offer of 2.S. 2477 is of necessity noc roaciess uncer secctisn
663 of Fup, cecause an area containing a valic 2.S. 2277 nighway can

meen the definition of “rcadless” in the House Feyort. That is, a
faixG 2.5. 2477 cignc-oi-~ay must be 2a cublic hishway constructed (or,
és the House Reoort cn section $03 indicates, “itercved anc maintained

mn
i therefore,t

am

ov mecnanical means") over unreservec Duplic lancs, and can,
fever De a way established merely by the cassace of ventcies to

: i
1

oO
. . 2
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LAs wey, tie t 23 ace CONS1LStant wind ocher,!0/ and
rne setclec rules OF statutory comstructicon wat Concress is crasimed to
me cocaizant of orior existing law,ll/ and crat statutes snould =~ cconsirvec
consistent with each coher wnere re2sonadly vossible.

Slats

Finally, it snoula Se noted tnac in states such 2s Alaska, «hi Pave en-
acwed SteMtas”cesignating all ‘section lines as nighways, surporting tOcon-
stisucereute Che géréaction6f the R.S. 2477 sranc, see Girves v. Kenai Zenensvula
sOrousny 536 BL"2g :1221,°1225 (alas. 1975}, ro Susiie Lancsin the entire scate
wOUlU GualliycorWilcernéess stucy because there would se ao “rcacless"
arsesover84U acres, and seczicn 603of FLPMA racuires a rcacless area of
3000 acres”@s a mininGiin orser to ce considersc for wilcemess erea

cegicnetion.” “There is absolutely -o indication tn the tacis’ative nistory
Or FLImA that Congress thoucnt sucn a olzarve result would Se cossible.
Ca tne contrary, all inaications era cnac Congress thought cmat all areas
of sublic lancs without constructed and maintained reacés sould be consicered
rot vossible poreservacion as wilcerness.

I trust vou will find this explanation of our ucsition useful. I look
forware to our ideeting on Mey 2 to ciscuss this further.

Sincerely,

GPELLTZw / [LOH
DEPUTY SOLICITOR

lO/ In is signiricant cnat in formilating its definition of "rcadless” that
tne House Committee icentified no conflict cetween that definition and 2.S.
2477. See 4.2. Feo. No. 1163, 9405 Cong., 2c Sess. 17 (197 TENSCTILE

: >
6) Tre

iyor tne Scouse Committee TarKuUp Sessica reve
rizona suggested tne cefinition of “rcad" w

Arizona is an arid state where “ways” can Se created an
rely cy the cassageof vehicles,and Congr
Craw the distinction between a “way” and a "road for wilderness curseses.

wnat Concer an o 21cer
Alam” Reoort.

TracSs

er, ne insisted, -aés any access route Liproved or maintained intaal otema lace

WW way, sucn as cy grading, placing of culverts, or maxing of car ditmes.
eae Transctist of Proceedings, Subcammittee on Public lends of House Conmities

cn interior ana insular .mirairs, Sept. 22, 1975, at 329-335.

, #.a., United States v. Zobinson, 359 F. Suro. 57 (D ma
Ia te Virars<v, 287 F. Suoo. 446 (LD. N.Y. 1964

w ta
lSee



Eo
€C

oO
ba

Co
D

lH
i

CV
)

bo
g

bo
ba

bo
Li

Lt

Atty. Gan. S. Sacalkin, Bd
Senicrar,
Covoelran,

Orc. or Counsel,
ASSOC. sol.
Assoc. Sol., Caw

i., SOLINwest Region
, YaCiric Southwest Recicn
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Forp 154.4 UNITED STATES
(Apri 1976). DEPARTMENT OF THE INTERIOR

(formerlya1 123)
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BUREAU OF LAND MANAGEMENT

ROUTING AND TRANSMITTAL SLIP

1. Necessary action 6. Note and sumame
2. Approval 7. Note and retum
3. Signature 8. Your information
4. Prepare reply 9. See me
5. Your comment and retum 10.
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Form 1542-4 UNITED STATES
(April 1976) DEPARTMENT OF THE INTERIOR

(formerly 4—1123}

Necessary action
Approval
Signature
Prepare reply
Your comment and retum

BUREAU OF LAND MANAGEMENT

ROUTING AND TRANSMITTAL SLIP

Indicate Action by Number
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Note and sumame
Note and retum
Your information
See me
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Form 1542-40. UNITED STATES
(April 1976) DEPARTMENT OF THE INTERIOR

(formerly 4~1123) BUREAU OF LAND MANAGEMENT
°

ROUTING AND TRANSMITTAL SLIP

. Indicate Action by Number .
1. Necessary action 6. Note and sumame “
2. Approval 7. Note and retum

,

3. Signature 8. Your information
4. Prepare reply 9. See me

5. Your comment and retum 10.

From 7
. Ray Joh

Office Phone

D-402 {

Remarks

: We are not sure yet of the final impact of this, but it°
could be very significant in BLM's interpretation of R.S.
2477.

You may wish to discuss with your Solicitor.

# U.S. Government Printing Olfice-1970-681-163:43
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