





II.

44 1D 513

44 LD 513 is an abbreviation that refers to a letter of instruction
found in volume 44, Land Decisions,_page 513, dated January 13,
1916. This instruction provides that where teléphone lines, roads,
trails, bridges and similar improvements have been constructed on
federal lands with federal Wonies and are being maintained by and
for the United States, the lands needed for such improvements-;ay
be retained for the use of the United States through the insertion

of a reservation in final certificates and subsequent patents.

A good discussion of the 44 LD 513 may be found in the June 30,

1964, Regional Solicitor's memo on this subject (attached).

QUESTIONS ABOUT 44 LD 513

1. VWhat actually makes the 44 LD 513 reservation effective?
Two actions are required: . :
a. Legislation or appropriation which authorizes federal

money for a proposed project or existing federal projects

where money has already been spent in construction.



b. There must be a showing (evidence) on the ground of the
project. If the road or trail is existing , a notation
on the land records will evidence the appropriation. If
the road, etc., is not existing or in such disrepair so
as to require extensive repair before use, the appropriation
would require some action on-the-ground, i.e., staking of

a centerline survey.

If federal monies were expended and construction done, but no

notation is made on the records, is there still a 44 LD 513

right-of-way?

Yes, the actual showing on the ground constitutes the appropria-

tion and thereby sets the effective date of the appropriation.

If a notation on the records is made for an existing road or
trall on federal lands but no government money has becn expended,

-

is there an effective 44 LD 5137

No. Notation of the public land records does not by itself
constitute appropriation. The purpose of notation is to

provide notice to the public that the Improvement is the
property of the United States and to facilitate that reservation

in subscquent conveyances of the land. Public use of an area,

by itself, does not establish a 44 LD 513 right-of-way.

o



A 44 LD 513 reserves trails or other improvements for the
federal government. Does this insure unrestricted public use

of the improvement?

No. A road or trail may be a federally owned facility on
public lands, and not be a public highway, even though the

public may be permitted to use it. In Alaska, there has been

little intensive land management of federal lands and properly
reserved 44 LD's have been generally open to public use. An
exception to this is the White Alice system and other 44 LD's

reserved for the military.
What rights accrue to the public through public use of a 44 1D
road and what happens if it's closed to public use by an

entryman or land owner?

No rights accrue to the public through use permitted (or

" allowed informally) by the governement. The 44 LD only protects

the government's rights and the public's use is incidental to
that. The 44 LD does not become a public highway through
permitted use by the general public. If a properly cstablished
44 LD preceded an entry and public use of the 44 LD occurred
before or after the entry, the entryman would not have the

right to legally close off either the government's use or the
public's use. If closure (physical blockage) does occur, the
public and/or the government would each have to sccuré its

rigﬁts through the court system, if nccessary.”



How do 44 LD's affect settlement claims?

In the case of entered lands, if a road was protected by a 44
LD or was a publié highway at the time the land was entered,
the entryman receives title to the land subject go the right-
of-way. If the road was originally a federal improvement

which was formally abandoned by the government prior to entry,
the entryman would not take subject to the right-of-way.
Similarly, if the road was formaliy abandoned after the initia—
tion of the entry, the entryman would be entitled to take free
and clear of the right-of-way. Finally, if the road was
formally abandoned by an agency of the government prior to
entry but appropriated through 44 LD procedures by BLM, prior
to entry, the entryman would take subject to the appropriation
of the right-of-way by BLM. The ques;ion of abandonment is to
be resolved in each instance by determining whether the govern-—
ment has formally abandoned the right-of-way through both non-
use and a formal action indicating the intent of the government

to abandon.

If construction has not taken place prior to entry, 44 LD 513
requires some action upon the ground itself that the tract had
been devoted to the public use - such as staking the area to
be traversed, and thercfore retained by the United States,

accompanied by a sectting aside of a sufficient part of the



appropriated money for construction. In other words, according
to the instructions, construction must have been provided for
prior to entry and will be immediately undertaken. It follows
then, that the U.S. may not establish a 44 LD 513 right-of—way
after land is properly entered for a settlement claim. It is
important to bear in mind that the notation on the land records

is not essential to the appropriation of the right-of-way.

Can the location of a 44 LD right-of-way be moved unilaterally;
by either a landowner or the government on a settlement claim
or private land? If so, how is it made a part of the public

land records?

No, it cannot be moved. As the basic authority for 44 LD
513's has been replaced by the Federal Land Policy and Management
Act of 1976, neither landowners nor the government may move a
44 LD 513. The process now available to consenting parties
(landowners and the government) is a formal relinquishment of
the 44 LD and acquisition of an easement by the governmment.
The relinquishment procedure involves a formal statement by
the appropriate government official that the intent of the
United States is to relinquish all rights relative to the
right-of-way. This document should also be accompanied by a
memo to the Branch of Land Title and Records requesting a

removal of the 44 LD from the public land records. The other



step in the process is acquisition of an easement by the

government which would follow already established BLM pro-

cedure (BM 2130).

If an entryman agrees to build alternate access leading from a
public highway to a 44 LD 513 trail, how do we note the records
to assure a reservation in the subsequent patent to protect

the alternate access?

Iﬁ the entryman provides alternate access on his claimed land,
the U.S. could relinquish the old route and accept the alternate
route using the procedures outlined above. It should be

nofed, however, that this action should be preceded by a field
feport and environmental analysis report. .In some cases, this
type of action can be locélly quite controversial and public
involvement should be incorporated into the environmental

analysis as'provided for in our standard Bureau procedures.
Can a 44 LD be legally restricted or blocked by a land owner?

A proper 44 LD 513 may not be blocked by private individuals,
it may be blocked or restricted only by the federal government.
A blockage on federal land by a private individual would be a
form of adverse possession against the government and many
courts ﬁave held that you cannot acquire any rights by adverse

possession against a sovereign.



1. - Wh

L

at is an RS 2477 road and how are they established?

A highway is a public road (trail) which anyone is free to
use.

public lands.

In Alaska, some highways have been created by acceptance
of a Congressional grant of right-of-way across vacant unreserved

This grant is known as RS 2477, as derived from

section 8 of the Act of July 26, 1866 (14 STAT 253, 43 USCA
932 (1964) RS 2477) which states:

granted."

“"The right-of-way for the éonstruction of highways over
public lands, not reserved for public uses, is hereby

Acceptance of the above Congressional grant has been through

an act by the appropriate public authorities or it may have

accepted.

been accepted by public user for such a period of time and
under such conditions so as to prove that the grant has been

The primary condition is that the land was not

reserved for public uses, i.e., vacant public land.

(Note:

The present land status in Alaska is such that there is no
d

vacant public land as of March 28, 1928<'when PLO 5418 withdrew
all remaining vacant lands.)

RS 2477 has since been revoked
by the Federal Land Policy and Management Act of October 21,
1976, PL 94-579.



RS 2477 1s still of great interest as many public highways
were established in Alaska in the past by both public user and
by the appropriate public agencies. The establishment of a RS
2477 right-of-way was by construction and/or use on tﬁe
ground. Appropriation by the U.S. under 44 LD instructions

does not establish an RS 2477 right-of-way.

In the future, public or private roads on federal lands will
be established by agencies or private persons by application
for a right-of-way under the authority of the Federal Land ,

Policy and Management Act of 1976.

How do RS 2477 rights—of-way affect settlement claims or

private lands?

In nmuch the same way as 44 LD's. That is, if the public's
right was established prior to the entry, the entrym;n will
take title subject to the RS 2477 right-of-way. If not estab-
lished prior to entry, RS 2477 does not apply as the land ié
no longer vacant or unappropriated land. If an RS 2477 is :
properly established prior to entry, it is not necessary to
insert into a conveyance document notice of the 2477 right-of-

way.



Iv.

SECTION LINE EASEMENTS

Background

The legal origin for sectién l%ne easements is again the Act
of July 26, 1866 supra which made an offer of a free right-of-
way over unreserved public land for highway purposes. This
offer was accepted in Alaska on April 6, 1923, when the teffi—

torial legislature enacted Chapter 19 SLA. Beginning on that

date, any land patented by the federal or territorial governments

was subject to an easement four rods (66 feet) wide along the

surveyed section lines.

The evolution of RS 2477 into a "section line easement," by
definition required that the land be surveyed under the rectan-
gular system. The ceﬂterline of the easement is the section
line, therefore, lands surveyed by "special survey' or "mineral
survey'" are not affected by section line easements since such
surveys are not a part of the rectangular system. A similgr
situation exists in the areas of large State selections where
only a perimcter survey was run with monumentation every two

miles. In these areas, there are no interior section lines

surveyed, hence no section line easements.,



Further History

The section linc easement law remained in effect as described
above until January 18, 1949. On this date,’the tefritorial
legislature adopted a compilation of Alaska's laws. In doing
so, they also repealed any 1nd.not included in the compilation.
The section line easement law was not included and thereby
repealed. This repeal began a period of time, from January 18,
1949, to March 26, 1951, when no new section line easement;
were established either on federal or territorial lands or,

lands acquired therefrom.

On March 26, 1951, the territorial legislature passed an
easement law (Chapter 123 SLA) which dedicated a section line
easement 100 feet wide on lands owned by or acquired from the
territory. Note that the 1951 law did not provide a section
line easement on federal lands. The 1951 law was modified én
March 21, 1953, so as to provide an easement 100 feet wide on
surveyed territorial lands and 66 feet (four rods) wide on 511
other lands surveyed under the rectangular system. From .
March 21, 1953 on, the section linc easement legally remained
the same until its revocation on federal lands by PL 94-579,
October 21, 1976. Its use on federal lands, however, has been

continually reducing since 1953 as more and more land became

appropriated for various uses (withdrawals, scttlement claims,
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etc.). On March 28, 19}5, all remaining vacant federal land
was withdrawn by PLO 5418, thereby effectively removing section
line eascments from federal lands. It should be noted that
while the section line easement did not apply to 1ana patented
by the federal government between January 18, 1949 and March 21,

1953, RS 2477 itself was still operative during that time on

unreserved federal lands, for example, establishment of a road

by a public user. The following summary may additionally

clarify this history.



Date

APPLICATION OF SLCTION LINE EASEMENTS

Federal Land or
Land Patented By
the U.S.

State or Territorial Land
or Land Acquired From
the State or Territory

July 26, 1866
to
April 6, 1923

April 6, 1923
to
January 18, 1949

January 18, 1949 "

to
March 26, 1951

March 26, 1951
to
March 21, 1953

March 21, 1953
to
March 28, 1975 °

4

March 28, 197

to .
Present

No section line easement
although RS 2477 applied

to all vacant federal

land; width of easement
determined by width of road
constructed.

Yes; 66 feet wide along
section lines plus RS 2477
on remainder of vacant land.

No section line easement,
although RS 2477 applied
to all vacant federal land.

No section line cascment,
RS 2477 still applied.

Yes, 66 feet wide if land was
vacant and surveyed.

No. No federal land,was vacant
after March 28, 1973, and the
law (RS 2477) was repealed on
October 21, 1976.

No. Alaska became a
territory on August 24,
1912.

Yes; 66 feet wide on
surveyed land.’

No.

Yes; 100 feet wide on
surveyed land. ‘

Yes; 100 feet wide on
surveyed land.

Yes; 100 feet wide.
Present codification
is AS 19.10.010.



3. Questions About Section Linc Easements

A. What are the legal rights under "section line" eascments

for:

1. State of Alaska
2. Private individuals

3. Federal government

Section line easements provide for public road development;
they cannot be used for utilities, pipelines or private
access. If a road was constructed along a section liné
easement in order to provide access to private property,

the road is a public highway on the public lands.
B. When does the federal section line easement become effective?

The date of the approval of the plat of survey for a’

survey that has been performed on the ground.

On State land, where there has been no "on the ground"
survey, the section line easement is effective as of the
@ate the approval of the protraction which is published
in the Federal Register. The subsequent "on the ground"
survey then would identify its exact location; (see page

7, A.G. Opinion No. 7).



Can the State build a road on a section line easement
properly established before PLO 5418 (March 28, 1974).
What restrictions may be placed on such a road by the

federal government?

Yes, State has the right to build a road on a section,
line easement established prior to reservation of the;
lands. A private person may not, however., The Staters
right is derived from their acceptance of the Congressional
grant by passage of Chapter 19 SLA in 1923, A private
person that did not accept the grant prior to PLO 5418
may not now do so as RS 2477 was extinguished by P.L. 94-

579, on October 21, 1976.

The federal government may not place any restrictions on
a road built by the State on a properly established

section line easement.

Can a private individual build a road on a "section line
easement' across federal land to reach his entry or

patented land without a right-of-way grant from BLM.

No. This casement no longer applies to federal land. BLM
may now issue rights-of-way to private persons, but under
the authority of PL 94-579 (Federal lLand Policy and

Management Act of 1976).
®



In view of the present federal laws, does the section line

casement still aﬁply anywhere in Alaska?

Yes, in two instances. First, easements established in the
past continue to be valid. Secondly, it still applies to.
surveyed land which is owned by or acquired from the State.
This is still in effect due to a law passed by the territo}ial
legislature in 1951 (Chapter 123 SLA, March 26, 1951, present

codification is AS 19.10.010).

Can a public right-of-way such as RS 2477 be legally blocked

so the public rights are restricted or eliminated?

A properly established RS 2477 cannot be legqlly restricted
{(blocked) unless abandoned or vacated in accordance with state
law. The public's right to use may not be restricted or lost
by adverse possession. Additionally, adverse possession does
not gain any rights against the public, the federal government,

the state government or its municipal subdivisions.

I1f a properly established RS 2477 right-of-way is found to be

blocked what is the public users responsibility or remedy?



Settlement of this situation is a local matter, that is to

say, defense of the public's right is not the responsibility

of the federal gévornmcnt. It is a matter of local and state
courts involving the public user(s) and the person(s) who are
blocking the right-of-way. Therefore, it is the responsibility
of the user to notify the blocker that the right-—of-way is
considered to®be public and that they protest the blockage.
Then it becomes a matter of pro;ing the history of the puﬁlics

right to the road, trail, etc.
H. What is a prescriptive easement or right-of-way?

This is a right-of-way gained through continuéus adverse
possession or use for a period of ten.years. As previously
stated, adverse possession is not effective against the public,
the federal government, the state govefnment or tis municipal

subdivisions, therefore, it only applies to private lands.

-

Enclosures:
Regional Solicitor's Memo

Attorncy General's Letter
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RE: . Section Line Dedications for
Construction cof Highways

’

Dear ilr. Xeenan:

" Reference is made to your request for an oninion
concerning the cxistence of a ripht-of-way or construction
of highwaye a.ong section lines in the state. .

It is our oninion, subject to the excentlions
herein rioted, that such 2a rirnt-oy-wany Gons exict alonm avery
sceticn linre in the State of Alzcka, In reacning this con-
clusion we rely upon the relilwowing pelnto:

(1) Congress by Act of July 26, 1866, granted the
right-of-way for construction cf highways over unreserved
public lands.l/ The operation of this Act within the State
is well recopnized,2/ and it provides as follows:

1/ Act of July 26, 1866, 14 Stat. 253, 43 U.S.C.A. 932 (19GH)
RS Secc. 2477 - -

2/ Hamerly v. Denton, 359 P.2d 121 (Alacka 1961). Sec also:
Mercer v, Vuton Jenstrietien Cemmaony, 820 P.2d 323

(AYasin o 67”7—-r‘“f::”y:_}uu hll, § Rl aska ?80 (1039);

Cleri v. Tavlor, J Aizctqa 294711938); Unlted States v.
hOQLS 10 Alasca 130 (19Y41); State w. iV er, 1 Alaska

IJ No. 4, P T, Supeoiov Cour.:—koﬁTin Judizial Dlstrict
(Alaska 1962); giﬂkor*on v. Yates, Civil Action lio. 62-

237, Superior Ccurt, Fourth Judictal Tiiiis ﬁ;.l,(AlaL ka 1963),
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Mr. ', J. Kecnan, Director " Attornecy General Opinion
Division of lLands No. 7
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This Act was included in the 1933 corpilation cf

laws as Sec. 1721 CL4 1933; newever, it was not included in
ACLA 1649, and thercfore was repealed on January 18, 1649.6/

u‘!

In -951 the territorial legislature enacted Chapter
123 SLA 1951, which provided as follows:

Section 1. A tract 100 feet wide petveen
cach cection of land ovined hy the ferritory
of Alaska or acauired from the Territory, is
herctyv dedicated for use as public highwavs,
a scetion line being th:e center of s&aild '
highway. Dut I such Lighway shall be vecated
by any comnetent authority the zitle to the
resnective strirsc shall inure to the owner
of the tract of which it formed a part by
the criginal survey. (Arpproved March 26, 1%51) 7/

dIn 1953 the territortal lepislature enacted Chapter 35
SLA 1953, which provides as ffollows:

Section 1. Ch., 123 Sessicon Laws of Alasiea
1951 is hereby ame 21 to read as follow::

Section 1. & tract 100 feet wide het-non

cach scciion oi lina owvned by the Territe -
of Alaska, or acauired Irom the Territory.
and a tiract 4§ rods uide betwecen all other
scctions in the Territory;, 1s hereby dedi-
cated Tor use as publlic hirhways, the cection
line being the center of s2id ri"hL of-way .

. But if such hirmnwayvy shall be vacated by ary
competent authorlty the title to the resncctive

£/ Ch. 1 SLA 1249 provides in part that "All acts or parts
of acls roretoefore enactod by the Alasika Leclislature
which hove not been incorrorated In said compilatlion
because of previously cnaeted meneral repeal clousces
or by virtue of repenls Ly impllantion or otherwise
are hcereby rencnled. ! : '

7/ -This wvas a reenocctment of the 1923 statute: however, in
Its amended forn 1t arplled onlv to lands "owned by" or
"acautlred from' the terrid tory, and the width of the
right-of-vay wias iInereased to 100 feet.

-~ continued
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Mr. F. J. Kcenan, Director Attorncy General Opinion
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strips shall inure to the owner of the
tract of which it formed a part by the
original survey. (Approved larch 21, 1953) 8/

(5) The forecroin~ lerislntive acts clearly
establich a soctlicn line riecht-ef-way on all land owned by
or acauired from the State or Territory while the leglslation
was 1in force. In our opinion, the 1923 and 1953 acts alzo exnress
the lepislature's intent to accent the standing federal right-

of-way offer contained in the Act of July 26, 18566.

There 1is no requircment that the act of acceptance
contain a srecific refercnce to the federal offer. In Tholl v,
Voles, 65 Kan. 202, 70 P. 631 (1922), the Suoreme Court of
Kansas dZscussesd legislative acceptance by reference to section
lines savins at page 852:

The congressional act of 1866, as will
be obscrved, 1z, Iin lanpuarz, a vresent and
absolute grant, znd the Kansas enactment of
1867 1s a positive and unqualified declara-
tion establishing highways on all section
lines 1n VWashington couinty. he general
governmenl, in cifect, made a standine pro-
rosal, a present grant, of any porticn of
its public land not reserved {or nublic
purpeses for hirtvave, and the stnte accented
ihie pronacal mad meoni by estiblishing
hizhuays ang Jixin, their locotilion over
public lands in Vashington, county. The .
act of the legislature dld not svecifi-
callv refer to ths conprassional prants,
nor declarc in terms that 1t c o nstituted
an accertznece, buv we cannot assume that .
the lerislature was isnorant ol the crant,
or unwillin- to accont it In L2h»lT of the

state for hirhiravs., he law of congress

,.

| il 9".‘

1o

X

Mith this emendrment the statute once arain anrplied to both
territorinl and federal lands, and excert for the increased
vidth of “he risht-of-uny on territerial lands, the statute's
upplication was identical to the original 1923 statute

See A.S. 19.10,010 tor present codification. ‘

\ i ' -~ continucd
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piving a rischt-of-way for highway purvoses
over the public lands in Vashington county
was In (orce vwhom the lerislacurz acted,
and 1t vwas compctent ter 1t to teke advan—~
tage of that lrw, ind the genz2ral terns
ermplovad by it ars sulficlencly broad and
ih»]L;l"' to conutitute an accentance,
(Emphasis added.) -

Cther jurisdictions have cnacted cimllar legislation,
and there 1is abundant authority to sunport accentance by
lepislative roference to scetion lines, 9/
e3 employ the vhrase "1s hercby

o that thiz vhirése 1s not normally
used as z tern of accepha. Q. ‘wvnrfhflnzsg the larncuoge 1s
not inapproenriate where a lepislative body s seeking to accent
the federal offer, while at the same time rnaklinpg a dedication of
land it alrcady cwns.)0/

The Ai"bk: ,tz'ut
dedicated”, ana we r ~niz
c

I'urthermore, in actempting o construe these statutes,
it is preuumed that the lepgislature acted witn full knowledre
of exicting statutes rcelating bte the same subject,ll/ and that
it:

2/ Costain v. Turnzr, 30 Wi 24 382 (S.D. 1945); Pedervon’v.
Canton 77, 34 HNW 2a 172 (S.D. 1948) WeWI" v. Pennington County,
2 S.D. 1, 48 Nu 305, (1591) . Leard of Com'rs of
Russell Countv, 74 Kans. 34 3, (1908); Xori v..Itten,
64 Colo. 3, 1069 P. 1486, (1917). '

10/ Sec 23 Am.Jr. 2 Dedicatlcn § 41, where it is stated::

Technically, offer and acceptance are
Independent 2zts. fSometimes, however, the
off'er and the ccecrptance ore zo intimately
involved in the seme acts or circumctances
that the necessity and the fact of the
aczoptance are conewhat obseursd, as where
the dedientlion 1o made by zomz povernmental
agency, the property already being public
in o'norahin or vhere the dudicution is
by ¢tatutorv proceedings,

e« o 0

11/ Unlitea States v. Rerire, supra note 2.

-= continucd
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... had, and acted with respect to,
full I¥nowlcdre and 1rforratjon ns to the
subject matter of the statute and the
existinm conditions and rnlnvnnt facts
relastin;, thereto, ac to prilor and existing
law anad letisl’ticr cn the sunlect of the
statute and tho existing conditien thareof,
as tc the judicial declsions with respect
to such prioir and existine law and legis-
lation, and as to the constructicn placed
on the prpviouq law by executive officers
acting under it; and a legislative judpment
is presumed t9 r supnorted by fzcts known
to the legislature, unless facte Jjudicially
known or proved preclude that possibility.
(82 ¢c.J.S5. 544 § 31¢6) ]

The statutes of 1923 and 1953 purrnert to act upon
all sectlion lines in the territory. Such legislatleon affectine
land not owned by the territory would have been in contravention
of 48 U.S.C.A. 77 and invalid were 1t anything other than an
acceptance of the Federal Grant of 1866.1 12,

The lerislature is precsumed to have known the law,
and to have intended a valid act, and 1t follows that these
statutes werc internded as on acceptance off the federal offer.

(6) Like the standing federal cffor, the Alaska
statutes zre continucus in their opcratloh, and they anply to
"each” section of land in the state as it becomes eligible for
section line dedication. Public lands which come open through
cancellation of an existing withdrawal, reservation or entry,
and subscquent acauilsitions by the tcrritorj (or "tate) .
are all subjcct to the right-of-way.

(7) Our conclusion that a ripht-of-way for usé¢ as
public highunys attaches to every section line in the State,
is subjJect to certailn quoilfications:

¢
12/ 48 U.S.C.A. 77 provides in part that: "That lerislative
pover of the territory of Alaska shall exiend to all
rightful subjects of lemlislation not inconsistent with
the constitution and laws of the United States, but no
law shall be passed interfering with the primary dilsposal
of the soil; %*x n

-~ continucd



Mr.

", J. Keenan, Director ~ Attorncy General Opinion

Division of Lands No. 7

-7~

a. Acceptance undar the Act of 1866 can
opcrate only uren Ypublic lands, not re-.
scrved for nublic usesn, Conseauently,
i prior to the dale of acceptance Chere
han been a withdrav2l or resercvation orl
the . land by =u¢ federal povernmernit, or a
valid hOmvoqud or other entry by an
inaividual, thzn the particular tract is
net subjcecct to the sccetion line dedlca-
tion.13/ (fiowever, once there has been
an acceptanrce, the dedication is then
comxl :to, and will not be affected by
=ubscguent rescrvations, conveyancas
or 1Cﬁi"1atlon.)li/

b. The public lands must be surveyed and
scctlon lines ascertalned beforc there can
be a complcte dedication and ccceptance of
the federal offer.l5/

c. ‘The dedlcation of territoriel or state

lands does net apply to those tracts which

were acguired by the territory end subse-

guently passced to private ownershlp durins
pericds in which the lemislative dedlcation

was not In o7 02eb; that iz, prior %o Auril 6,
1023, and betweon January 18, 1949 and Moarch 26,
1651,

14/

Hamerly v. “enLon supra note 2; Bennett County S.D. v,
U.5., 200~ T (1908Y; Horf v. 1TZcn, suora note 9,

Stoffernnn v, Qﬁﬁ“OPOﬂ_SSBWL\, 76 Hash. 265, 136 P.u8L, -

(1913); and Lcazh v. dnnsart, 102 Colo 129, 77 P.2d 652,
(1933). : )

yvnr""’-im,ff?fﬁ ”f_cﬂ‘ﬁf"i‘°”9_0f Host Bay TP, b7 m.n.
U7, 1B WTaRY TTIe NI Ul s v Penini e tan, supra note 9;
and Lovelace v. Hiwhtower, surira rote 43 Dul fiokd v.
thur" 17 nriz. 5¢d,7100 PUB26, (1909)) appeal dismissed
U-u. 697 (14¥11).

lal
L)“

Note, hovever, that the Alaska statutes anply to cach
scction line in the state. Thus, where protracted surveys
have bcen approvod and the effectlve date thercof pub-
lished in the odoral Rermister, then a section line ripght-
of-way ﬂLtﬂChQJ to the proLrnctod scetion line subjcet to
subscauent conforumation with the official public land surveys

--= continued



UNITED STATE
DEPARTMENT OF THE INTERIOR
OFTICE OF THHE SOLICITOR '

Anchorcge Region

P. O. Box 166
Anchorcge, Alaska 9950:

June 30, 1964

Memorandum
To: State Director, Bureou of Land Maragement, Anchorage
From: _ Regional Solicitor, Anchorage

Subject: 44 LD 513 - Use and Notation

You have requested that | review the memorondum dated May 27, 1964 from the
Chief, Lands and Minerals Manzgement, relating to application of the Instructicns
dated January 13, 1916 (44 L.D. 513) to existing roads and trails providing occess
to areas of the public domain valuwable, or potenticlly valuable, for recreation,
timber, grazing or other types of puslic lends development. Bob Coffman and |
discussed this subject prior to the issuance of his memorandum, and | am in agree-

ment with the views he has expressed therein.

In your covering memorandum, you have raised certain questions concerning the

utilizotion of existing reads ond trails by BLM under the principles of 44 L.D. 513.
*You point out thct apart from the system of public rocds maintained by the State of
" Alaske there are existing rouds ond treils providing access into back-couniry areas.

These roads cnd trails may be either of two types:

1. Historic roads and trails whose origin can not be definitely
ascribed or trcced to any federal construction program. These
include the gold-rush trails, dog team trails, Indian trails, etc. -

. Many of these trails are of scenic and historic interest and are
considered to have value in your recreational program. Main=~ -
tenance of these roads over the years has been haphazard. o

2. Roads and trails originally constructed with federal funds, but
which are no longer used or maintained by the constructing
ogency. As an example, you mention czrtain trails constructed
with funds made availoble to the Fish ond Wildlife Service

to provide access to key fishing areas.



You ask whether these existing roads and trails maoy be appropriated by BLM under
the 44 L.D. instructions so as to protect them from appropriction and closure or
destruction by patentees under the public lond laws. If so, you contemplate stak-
ing these rocds and trails on the ground and noting their existence on the public

land records.

Second, you ask whether the use of roads and trails by the public, absent any
federal use or maintenance, would support appropriation under 44 L.D, instructions.

Finally, you present a situation where a road which was constructed by the Federal
government with appropriated funds but which has not been federally maintained
during recent years traverses entered londs. You wish to know whether this "public
road" moy be appropriated by notation on the public land records under the 44 L.D,

instructions.

Initially, o distinction should be made between a road or trail which is a public
highway and a road or trail which is merely a federal improvement or facility. A
highway is a public road which anyone is free to use. In Alaska, a highway may
be created by an act of the appropriate public authorities manifesting an intenfion
to accept the grant of the right of way for public use or it may be created by public
user for such a period of time and under such conditions as to prove that the gront
has been accepted. Hamerly v. Denton, 3592 P. 2d 121 (Alaska, 1961). R.S. sec.

2477 (43 U.S.C. sec. 932) which provides that

The right of way for the construction of highways over public lands,
not reserved for public uses, is hereby granted.

has been construed by the courts to constitute a congressional grant of a right of |
way for public highways across public lands. If the grant has been accepted by

act of the public authorities or by public user, the road is a public highway and
‘any entry of public lands traversed by it is subject to the easement in the public.
An attempted appropriation by the United States under 44 L.D. instruciions would

be superfluous and inappropriate.

A road or trail, however, may be a federally owned improvement or facility, and
not o public highway, even though the public may be permitted to use it. For
example, an access road to a fire control station constitutes a federal improvement.
" In order for it to retain its status when the lands crossed by it have been entered,

it must have been appropriated by the United States in accordance with the 44 L.D,
instructions, f construction precedes entry of the lands, notation on the land

k3 ) . "2"‘
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records evidences the appropriation. !f construction has not taken place prior to
eniry, 44 L.D. 513 requires some aciion indicating upon the ground itsclf that

the tract had been devoted to the public use--such as staking the area to be traversed,
and therefore retained by the United Stotes-—accompanied by a setting aside of a
sufficient part of the appropriation for construction. In other words, according to
the instructions, the evidence must show that construction had been provided for
prior to entry and will be immediotely undertaken. It is important to bear in mind
that the notation cn the land records is not essential to the appropriation of the
right of way. Appropriation may take place without any notation on the records
and conversely, the notation on the lond records, in and of itself, would not con-
stitute a valid appropriation of the land. The purpose of the notation is to provide
notice to the public that the tangible improvement, that is, the road or trail (or
bridge, telephone line, building, etc.) is the property of the United States.

A road or trail originally constructed as a federal facility could, | think, be con-
verted into a public highway through voluntary abandonment by the constructing
federal agency cnd subsequent public use for a sufficient period of time and to a
sufficient extent. But so long as it is used and mainiained by the federal agency
for an authorized federal purpose, it would not become a public highway and would
‘remain the property of the United States.

In the case of entered lands, if the road was a pub“c highway at the time the land
was cntered, the c..hvmf‘n fakes sudbjcct to the pubiic ecsement. Hzrmioeiv v, Denton,
supra. |f the read was originelly e federal improvement which hed been cxbcmdom
prior to entry, the entryman would not take subjed to the right-of-way. Similarly,
if the road was abandoned subsequent to the initiation of the entry, the entryman
would be entitled to take free ond clear of the right-of-way. Finally, if the road
was abandoned prior to entry and appropriated by BLM for an authorized purpose prior
to entrv, the entryman would take subject to the appropriation of the righi~of-way
by BLN/. The question of abandonment is one of fact to be resolved in cach instance.

With respect to your second question, it should be initially recognized that whenever
a right-of-way is desired to be cppropriated, the nggf__@__gporoonofc must be establish=
_ed by Congressional ournoruc&._ VWhether the Tight—of-way_is_ta b appropricted_.

_for an existing rocd or a road to be constructed with federal funds, there must be
outhorlzmg leglslchon The mere fact that an n existing road or trail is _desirable or
“useful is not smfncu_nt to authorize ifs appropriation under 44 L.D, punc1ples.

e

Jf oppropnohon of the right-of-woy is authorized, it is my view that the 44 L.D,
mstrucnons s would be applicable’ whether there was an_existing road or whether the
rood was yet to be constructed. [f the road is an existing focullty, a notation on

-3 -



the land records would evidence the appropriation. If the road is in such a state
of disrepcir as to require extensive repair or reconstruction before it could be
used, the oppropriation of the right-of-way, to be valid, would probably require
some action on the ground, such as staking, accompanied by the setting aside of
sufficient funds for its reconstruction or repairs,

Finally, it is my view fbcf public use alone is not a sufficient b basis for a_ 44.-L.D,
-notation. If the road is a bublic hmnwcy, the notation is without significance;

the public easement is reserved under R.S. sec. 2477, supra.  Use by the public,

_in and of itself, is not ou‘norny for appropriction by BLM under 44 L.D, principles. __
"It must be borne in mind that BLM is not charged with the responsibility for main-
taining the public road system in Alaska, and that any appropriation of a right-of-way

for a road or trail must be pursuant toa function conferred upon BLM by the Congress.

4&«!«4’&@% é/)gm

William W, Redmond
Regional Solicitor
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d. Acceptance of the federal prant

applies only to those lands which vere
"public lznds not reserved for public uses",
durin~ perloas in which the legiclative
accentance was in ericety; that 1., betveen
April 6, 1923, and January 18, 1949, and
after HMarch 21, 1953.

In summary, each surveyed scction in the state is
subject to z section line rirlit-of-way for constructlon of
re highways 1if:

1. It was owned by or acouired from the Territory
N (or State) of Alaska at any time between April 6, 1923, ahd
| January 13, 1649, or at any time after liarch 26, 1951, or;

2. It was unreserved public land at any time between
| April 6, 1923, and January 18, 1949, or at any time after
. March 21, 19%3.

[ The width of the cectlon line reservetion is four
w rods (2 rods on either side of the section line) as to:

- 1. Dedications of terrltorial 1lznd prior to
! January 18, 199, and;

2. Dedicatlons of lederal land at any time.

The width of tho reascervation is 100 feet (B0 feet on
cither side of the section line) for dedications of state or
territorial land after March 26, 1951.16/

Opinion No. 11, 1962 Opinions of the Alaska Attorney
M- General, to the extent it 1is inconsistent with the viecws -~
expressed herein, is dilsapproved.

16/ For further discussion of scction line ripht-of-way width,
éee Opinion No. 29, 1260 Opinions of the Alaska Attorney
cneral.

Very truly yours,

G. KENT EDWARDS
ATTORIEY _GENERAL

GKE:JKN:b1 AsiJetant /\ttorn_cy General
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cc: The Yonorable Keéith H., Miller
Governer for the State of Alaska

The Hcriorable Robert L. Beardsley
Commissloner, Department of Highways

The Honorable Thomas E. Kelly
Commissioner, Department of Natural RLbOUPCGS



