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THE SUPERIOR COURT FOR THE STATE OF ALASKA i

STATE OF ALASKA,

vs.

0.947 acres more or . less;

WALTER H. BULLWINKLE; FAIRBANKS
NORTH STAR BOROUGH; .and also

all other persons or parties
unknown claiming a right, title,
or interest in the
real estate described in the
—complaint in this action, _

estate, lien,

Plaintiff,

FOURTH JUDICIAL DISTRICT

FILED in the Triat Courls
State of Alaska. Fourth Dwmct

PCGISO

ey : J)epufty

Defendants.
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Project No. RS-RRS-H-OOOS(SZ)

Paxrcel No. 6

Case No. 4Fa-86-24795 Civil

ORDER CONFIRMING SECTYON LINE, FASEMENT

AND MTNAT, GES

This matter comes before the court upon the motion of

the state to confirm a section 1line easement and determine

nominal damages. The court has considered the following:

Motion for Summary Judgment - Section Line
Easement '

Affidavit of John Bennett

Answer to Mr. Bennett's Affidavit (Opposition
filed by Mr. Bullwinkle)

Reply to Opposition to Mction for Summary Judgment
- Secticon Line Easement

Mr. Bullwinkle's Supplemental Opposition

Supplemental Reply to Motion for Summary'Judgment
- Section Line Easement
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7. Reply to Supplemental Reply to Motion for Summary
Judgment - Section Line Easement

8. Supplemental materials submitted by Mr. Bullw;nkle
at oral argument
The court heard oral argument on August 27, 1991. : Having -
considered all the pleadings and arguments this court finds that
no genuine issues of material fact exist and herebg grants
sumnmary judgment to the state.
This coﬁdemnation is a partial taking of 0.947 acres of

property belonging to Mr. Bullwinkle. The land is a strip of

7p£5§erty'oﬁrthértast side of Government Lot 10 bordering Peger
Road. Peger Road is built on the section line between éection 8
and 9 of Township One South (T1S), Range One Wes% (R1W),
Fairbanks Meridian. Mr. Bullwinkle contends that no section line
'easemgnt for Peger Road exists and therefore the stéte must
coméensate him for the land underlying Peger Road.

Mr. Bullwinkle asserts that the Federal Land Pélicy Act
of 1976 revoked the R.S. 2477 Easeﬁent for Peger Road. However,
the R.S. 2477 section line easement survived pursuant to ‘the
Act's saving provision for existing rights of way. 43 U,S.C.A. §
1701. The section line easement in gquestion was a valid;existing
right of way and was not revoked.

Mr. Bullwinkle asserts that actual ioad construction
was required prior to¢ his entry to perfect any R.S. 2477
easement. This court finds Girves Vv. Kenai Peninsula 'Borough,
536 P.2d 1221, 1224-27 (Alaska 1975) controlling. . The Alaska
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Supreme Court found that only a “"positive act" was needed by a
state or territory to establish R.S. 2477 easements and the

legislative enactment 35 SLA 1953 (2S5 19.10.010) constituted such

an act. Actual construction is not required in Alaska. . The
legislative act is sufficient. Brice v. State, 669 P.2d 1311,

1314-15 (Alaska 1983). Mr. Bullwinkle argues that the Alaska
Railroad Transfer Act of 1982 vacated the R.S. 2477 easament.
The railroad easement was set forth in Mr. Bullwinkle's patent

under the 1914 AlAska Railroad Act, 43 U.S.C.A. § 975, et seq.

n by the 1982 Railroad Transfer Act applies'only to
railroad reservations énd does not by its language or subsequent -
statutory or case law apply to R.S. 2477 easements. |

Mr. Builwinkle‘ asserts that repeal of 19 éLA 1923

vacated R.S. 2477 easements. Brice v. State, 669 P.2d 1311,

1315-16 (Alaska 1983) is controlling. Brice held that the repeal

of 19 SLA 1923 did not operate retroactively to vacate previously
accepted grants of easements. Mr. Bullwinkle asserts fhat the
Alaska Territorial Legislature had no authority to ac%ept the
R.S. 2475 grant from the Federal Government. girves v, Kenai
Peninsula Borough, 536 P.2d 1221 (Alaska 1975) is controlling.
Girves ewpressly rejected alaska Attorney'Geﬁeral 0pinioﬁ~No. 11
(July 26, 1962), and found that the legislature dﬁd have
authority to accept the R.S. 2477 grant. ;
Finally, Mr. Bullwinkle argues that federa; court

decisions and BLM's position should be controlling, not state

-
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law. However, the general rule is applicable as set forth in
United States v. Oklahoma Gas & FElectric Co., 318 U.S. 206
(1243). The United States Supreme Cocurt stated <that ™"[a}]

conveyance by the United States of laﬁd which it owns... is to be
construed, 1n the absence of any centrary indicétion 6f
intention, according to the law of the state where fhe land
lies.”® This rule of law was adopted by the Alaska Supréme Court

in Figher v. Golden Valley Elec. Ass'n., Inc., 658 P.2d 127, 130

(Alaska 1983). Therefore, this court finds state law controlling

andconfirms—thesection-line easement

The state asserts that $100.00 is a reasonablé nominal
compensation amount. There is no evidence of specjal value
attaching to the 'fee. underlying <the highway easementi on this
property. There is no assertion or evidence by Mr. Bﬁllwinkle
that $100.00 is not a reasonable nominal amount of damages.
’{;erefore, this court finds there is no genuine issue of»materlal
fact and determines $100.00 is a reasonable amount to be awarded
for nominal damages for the easement. Theretfore, '

- IT IS HEREBY CORDERED that

1. The existence of the section line easément for
Peger Road is hereby confirmed. ;

2. ~Walter H. Bullwinkle is entitled to nominal
compensation for the taking of the £fee underlying th% section
line easenment. $100.00 1is é reasonable figure for nominal

§
'

compensation.
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3. The issue of compensation for the remaining 0.947

acres taken by the state is still to be decided.

DATED this day of September, 1991, at Fairbanks,

Alaska.
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