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A Brief History of PLO 1613

Cy of PLO 757
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Section Line Easements

Basis for section line easements:

Act of July 26, 1866 (RS 2477) (43 CFR 2822, 43 USC 932)
Chapter 19 SLA April 6, 1923

Chapter 123 SLA March 26, 1951

Chapter 35 SLA March-21, 1953

The Mining Law of 1866 made an offer of free rights of way over un-
reserved pubiic land for highway purposes. This offer became effective
on April 6, 1923, when the territorial legislature passed chapter 19.
Any lands in Alaska appropriated and patented after April 6, 1923 were
subject to an easement along all sections, 4 rods (66 feet) wide.

The section Tline easement law remained in effect until January 18, 1949.
On this date the legislature accepted the compilation of Alaska law
which also repealed all laws not included. The section 1ine easement
law was repealed. ’

On March 26, 1951, the legislature passed an easement law which dedi-
cated & section 1ine easement 100 feet wide along all section 1lines on
land owned by or acquired from the territory. This was modified on
March 271, 1953, to include an easement 4 rods wide along all other
section lines in the territory. )

To have an easement on a section line means that the section line must
be surveyed under the normal rectangular system. On large areas such as
State or Native selections, only the exterior boundaries are surveyed,
hence there are no sectijon line easements in these areas (until further
subdivisional surveys are carried out.)

Since all Federal land is reserved in Alaska at this time and since

the section line easement attaches only unreserved public land (at the
time of survey or at the same time after survey), it is unlikely that
the section 1ine easement will have much applicability on Federal lands
in the future. In any case, the section line easements will have no
applicability on any finalized D-2 land since the land will be reserved
at the time of any survey.

Land surveyed by special survey or mineral survey are not affected by
section line easements since such surveys are not a part of the rectangular
net.

Section line easements relate solely to highway or road use by the
public. They cannot be used for powerlines or restricted private access.
The date of survey and appropriation of the land must be considered in
determining the presence of a section line easement.
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THE SUPREME COURT OF THE STATL OF ALASKA

STATE OF ALASKA, D?PARTMQNT

OF HIGHWAYS,

Appellant,

v, File No. 3184

GORDON E. GREEN, VIOLA GREEN,

A, LEE GOODMAN, JOAN D.
GOODMAN,

OP INION

)

)

)

)

)

)

) )
)

)

)

: )
Appellees. )
)

[No. 1706 - September 1,

Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,
J. Justin Ripley, Judge.

Appearances: Eugene ¥iles, Robert L. Eastaugh
and Stephen M. Ellis, Delaney, Wiles, Moore,

1878]

Hayes & Reitman, Inc., Anchorage, for Appellant.

Murphy I.. Clark, Anchorage, for Appellees
Green. David B. Loutrel, Croft, Thurlow,
Loutrel & Duggan, Anchorage, for Appellees
Goodman.

Before: Boochever, Chief Justice, Rabinowitz,
Connor, Burke and Matthews, Justices.

RABINOWITZ, Justice.



The state brought eminent domain actionsl iﬁ the
superior court seek%ng portions of the 1;ts owned by the
?eens and Goodmans for use in the planned widening of
Tudor Road in Anchorage. The state claimed a right-of-way
extending 50 feet on either side of Tudor Road's center.
line. The Greens and Goodmans argued that express prdvisions
in the patents to their lots limited the state's right-of-
way to 33 feet on either side of the center line. After the
state had amended its complaints, the parﬁies'stipulated to

consolidation of the cases for determining liability issues

and also stipulated to resolution of right-of-way issues by

1. The state's complaints were filed July 9,
1974. 1Initially, the complaints sought a 50 foot right-of-
voy and a 20-foot slope easement (for lateral support of the
i_adway). The state filed amended complaints on November
12, 1974. The amended complaints omitted.the slope easement
and instead sought to acgquire:

.
<

(1) an estate in fee simple for the 50 foot
right-of-way on both the Green and Goodman parcels
(excluding minerals lying more than 100 vertical
.feet below the roadway's surface), and

(2) a temporary construction easement on and over
additional porticns of the Green and Goodman

properties.

2. The Kerkoves and Urbaneks answered the statg's
complaint and alleged that "they are owners of a substantial
property interest" in the Goodman parcel. They have not

_appeared in this appeal.



. 3
summary Jjudgment if the parties could agree upon the facts.

Subsequently, both the state and the propertv owners moved
for summary judgment. The superior court granted summary

judgment in favor of the Greens and Goodmans on all liability
4 - .

issues. The state then brought this appeal.

A brief history of the Green and Goodman parcels
is neceséary to an understanding of the parties' contentions
~in this appeal; The lots -were originally ownéd by the United
States and were among lands withdrawn "from all forms of
appropriation under the public-land laws“5 by the Secretary
of the Interior in 18942. Pursuant to that withdrawal order,
the lands were reserved for use by the War Department.6 In.

1949 the Secretary of the Interior, acting pursuant to

executive order, terminated War Department jurisdiction but

3. Five separate actions originally were
consolidated; two of these involved the Green and Goodman
properties. The parties' stipulation expressly reserved
compensation and damages issues for separate trial or
determination "on an individual basis."

, 4. The superior court ordered summary Jjudg-
ment for the property owners on July 26, 1976. Final
judgment was entered on September 21, 1976, for the Greens,
on September 27, 1976, for the Goodmans, and on October
28, 1976, for the Kerkoves and Urbanéks. .

5. Public Land Order 5 (June 26, 1942).

6. Id.



provided that certain described lands, includinc the

property which was eventually conveyed to'the Greens and

Go(\mans, "shall not become subject to

any rights or to any disposition under the public land laws

the initiation of

until it is so provided by an order of classification . . .

opening ghe lands to application under the Small Tract Act

e e 8Such a classification order was issued the follow-

ing year; wunder that order, lots 11 (Green) and 12 (Goodman)
were made‘évéilable for'small tract disposition.

The Goodmans and Greens contehded that their
predecessor patentees first occupied the lots pursuant to

Small Tract Act leases and subsequently received patents to
o ~ '

the land from the federal government. The patents con--
tained substantially identiéal reservations, including the
foglgwing language:

The reservation of a right-of-way for -
roads, roadways, highways, tramways,
trails, bridges, and appurtenant structures
constructed or to be constructed by or under
any authority of the United States or, by

. 7. P.L.O. 615 (November 8, 1949; published in Fed
Register, November 16, 1949). P 1 ederal

8. Small Tract Classification No. 22 (March 23, 1950).

9. The Goodmans allege that theilr predecessor
patentee occupied lot 12 on April 21, 1850, and received a
‘patent on April 28, 1952. The Green parcel (lot 11) was
leased from the United States on September 1, 1952, and
patent was granted on December 1, 1953”



any state created out of the territory of
Alaska in accordance with the Act of July
24, 1547 (61 Stat. 418, 47 U.S.C., § 321[4]).

The following typewritten language was added to the printed

patent form:

This patent is subject to a right-of-way
not exceeding thirty-three (33) feet in
width, for roadway and public utilities
purposes, being located along the north
and west boundaries of said land. 10 /

After the issuance of Small Tract .Classification
Order No. 22 but before issuance of patents to lots 11 and
12, the Secretary of the Interior issued Secretarial Order

11
No. 2665 establishing the width of public highways in

10. The guoted language appeared in the patent
to the Goodmans' property. The typewritten language in
the patent to the Greens' property stated that the right-
of-way was located along the north and east boundaries of
lot 11.

1ll. Secretarial Order No. 2665 reads, in part:
RIGHTS-OF~WAY FOR HIGEWAYS IN ALASKA

Section 1. Purpose. (a) The purpose of this
order is to (1) f£ix the width of all public
highways in Alaska established or maintained
under the jurisdiction of the Secretary of the
Interior and (2) prescribe a uniform procedure
for the establishment of rights-of-way or
easements over or across the public lands of
such highways. Authority for these actions is
contained in section 2 of the act ¢f June 30,
1932 (47 stat. 446, 48 U.S.C. 321a).

Sec. 2. Width of Public Highways. (a) The
width of the public highways in Alaska shall
be as follows:

(1) For through roads: The Alaska Highway shall
extend 300 feet on each side of the center line
thereof. [Other highways listed] shall extend
150 feet on each side of the center line thereof.

. -



Alaska
of the
sified
set by

of the

~named "through" or "feeder" roads.

which were under the jurisdiction of the Secretary
Interior. For "local roads" -- all roads not.clasf
as "through roads" or "feeder roads" -- the width

Secretarial Order No. 2665 wés 50 féet on each side

road's center line. Tudor Road was not among the
12, '

(footnote 11 continued)

(3) For local roads: BAll public roads not
classified as through roads or feeder roads
shall extend 50 feet on each side of the
center line thereof.

e

12. The relevant chronology is as follows:

Small Tract Classification Order
No. 22 March 23, 1950

Alleged date of "entry" on Goodman
parcel pursuant to Small Tract y
Order No. 22 April 12, 1950

Secretarial Ordér No. 2665 ' October 20, 1951
(date of publication
in Federal Register)

Date of patent to Goodmans'
predecessor _ April 28, 1952

Lease date of Green parcel '
under Small Tract Order No. 22 September 1, 1852

Date of patent to Greens' ‘
predecessor . December 1, 1953



In light of this administrative order and the
chronology of events relating to these lands, appellant
State of Aléska takes the position that the Green and Goodman
parcels were subject to a 100 foot right-of-way £for Tudor
Road. Specifically, the state argues that the planning and
construction of Tudor Road by the United States effectively
appropriated land lying in the right-of-way and reserved
such right-of-way to the United étates. .Prior to issuance
of patents to lots 11 (Green) and 12 (Goodman), the 100
foot right-bf-way reservation'fo; local roads established by
Secretarial Ordexr No. 2665 became effective. Thus, reasons the
State, a right-of-way extending 50 feet from the Tudor Road
center line onto portions of lots 11 and 12 was validlf
reserved prior to the time private parties acguired vested
rights in the.lots through issuance of the patents. As an
alternative to its motion for'sﬁmmary judgment, the state
asserted that a genuine issue of.maierial fact existed with
respect to the Goodman property, i.e., that the date of
Tﬁdor Road's construction must be es;ablished before the
.respective rights of the parties could be determined.

The Greens argue that their property was unaffected
by the Secretary's 100 foot right-of-way designation becau§e
regulations under the Small Tract Act had segregated these
'péfcels from the operation of general right-of-way provisions

prior to the date of issuance of Secretarial Order No. 2665.



Thus, only easements reserved by authority of the Small
Tract Act apply The Goodmans relterate the Greens' position,
)ut ‘they further contend that thelr predecessor patentee had
acqguired vested rights under his lease pursuant to Small Tract
Classification No. 22. Since the patent was obtalned by -
operatlon of the same lease DIOVlSlOnS, vested patent rights
rclate back to the date of lease for purposes of determining
the applicable riéht—of—wayf Because the issues regarding
the Green and Goodman parcels differ somewhat, we‘shall
dlscuss the two parcels separately

The state argues that Tudor Road had been appro-
priated‘by the United States prior to any interest vesting in
the Greens' predecessor patentee. ‘Thus, the state contends,
\§ecretarial Order No. 2665 established a 50 foot rlght-of—
/;ay for Tudor ‘Road in the same manner as it did for. other
"local roads."

The Greens'do not dispnte the federal éoterdment's
appropriation of Tudor Road to the extent of the actual

13 * ‘ _
roadway and abutting shoulder. = The Greens also acknowledge

- 13. The Greens devote a substantial portion of
their brief to the argument that the state's position is in-
correct because appropriation of land for a roadway does not
reserve a right-of-way beyond the width of the roadway and
abutting shoulder as actually established by expenditure of
‘funds or construction of the road. As we understand the briefs,
however, the state does not argue that the 50 foot right-of-
way was appropriated by the United States. Instead, the
state contends that once Tudor Road was appropriated,
Secretarial Order No. 2665 operated to establish a 50 foot
.right-of-way =-- regardless of Tudor Road's original width.



that their.predecessor in interest was not in possession of
lot 11 until after the original construction of Tudor Road.14
In addition, they agree with the state that Secretarial

Order No. 2665 is valid within its proper sphere of applic-
ation; but they contend that neither the statutory authority
upen which Secretarial Order No. 2665 is based nor the order
itself is applicable to lands classified under the Small
Tract Act. |

The Greens rely principally on this court's opinion

in State, Department of Highways v. Crosby, 410 P.2d 724

(Alaska 1966), to support their contention that 48 U.S.C.

§321la (1946) and Secretarial Order No. 2€65 were inapplicable

14, The relevant chronology for the Greens'
property is as follows: : .

Secretarial Order No. 2665 October 20, 1951
(date of publication in
the Federal Register)

Application for small tract .
lease by the Greens' predecessor
in interest August 26, 1952

Lease issued to the Greens' .
. predecessor in interest September 1, 1952

Patent issued to the Greens'?
predecessor in interest for
lot 11 December 1, 1853



15
to lands classified under the Small Tract Act. In Crosby

this court determined that another statdte, 48 U.S.C. § 321

b (1952), was not applicabié ﬁé.;gndsileased or sbld.édréﬁant'

to the Sméll.Tract Act. The'court relieé'upon congressionél“
intent as reflecﬁed in the'legislative history of the Act of
July 24, 1947, codified as 48 U.S.C..§ 321d (l§52), and
concluded:

[Tlhe 1974 Act, in speaking of lands

"taken up, entered, or located,"™ had
reference only to those public land laws
where discretionary authority on the part
of a government officer or agency to impose
reservations for rights-of-way was absent,
and was not intended to apply to those

laws where such authority existed. 16 /

The Small Tract Act gave the Secretary of the Interior dis-

cretionary authority to sell or lease small tracts "under

>such rules and regulations as he may prescribe", and the

NS

Secretary had issued regulations prescribinag’a 33 foot right-
of-way without proviaing for the right—df—way reguirements
contained in 48 U.S.C. § 3214 (1952). Accordingly, the
general right-of-way reservation in 48 U.S.C. § 321d (1952)
did not apply, and only the discretionary‘right-of—way applic-

able specifically to Small Tract Act lands was operative.

15. Act of June 1, 1938, 52 Stat. 609, 43 U.S.C.
§ 682 -(a) (1964). The Small Tract Act was made applicable
to Alaska by the Act of July 14, 1945, 59 Stat. 467.

16. State, Dept. of Highways v. Crosby, 410 P.2d
724, 727 (Alaska 1966).

=10~



In the case at bar, the state does not rely upon
48 U.s.C. §3214 (1952); instead, it bases its argument -
exclusivei; on 48 U.S.é. §321a (1952) and Secretarial Order
No._2665. The statute inyolved in Crosby was.enacted July
24, 1947; ‘the statute which éuthoriéed Secretarial Order No.
2665 had been enacted 15 years earlier on.June 30, 1932.
In addition, the subjects addressed by §32la differ markedly
from those.addressed by §321d4. Section 321a govérﬁs the
transfer of road construction ané maintenance functions to.
the Secretary while section 3214 requires certain right-of-

way reservations to be included in "all patents for lands

hereafter taken up, entered or located in the ,Territory of

‘ 17. The Greens acknowledgeé that Secretarial Order
No. 2665 was issued pursuant to the Act of June 30, 1932, c.
320, §2, 47 stat. 446, 48 U.S.C. §32la (1946). That section
directed the Secretary of the Interior to "execute or cause
to be executed all laws pertaining to the construction and
maintenance of roads . . . in Alaska." :

Under the provisions of 48 U.S.C. §321la (194s6),
all appropriations made and available for expenditure by the
board of road commissioners under the Secretary of the Army
were transferred to the Secretary of the Interior "to be
théreafter administered in accordance with the provisions of
sections 321a-321d of this title." Id. The board of road
commissioners was alsc "directed to turn over" property for
the use of the Secretary of the Interior in constructing and
maintaining roads and other works. Id.

Section 32la was reéealed by Pub. L. 86-70, §21
(@) (7), June 25, 1959, 73 Stat. 146, effective July 1, 1959.

i We note that both this court and the federal
courts have treated Secretarial Order No. 2665 as valid,
although no direct challenge to its validity has been raised.
See Myers v. United States, 210 F.Supp. 695 (D. Alaska
1962); Myers v. United States, 378 F.2d 696 (Ct. Cl. 1967).

. _ll_



Alaska." The Crosby decision held that right-of-way reser-
vations under 48 U.S.C. §321@ (1952) did not apply to small
tracts because Congress intended §321d to cperate only if no
discretionary authority was available to reserve rights-of-
way when public lands were "taken up, entered, or located.™
Crosby did not conclude that right-of-way reservations under
the Small Tract Act were exclusive or that additional discre-
tiona;y right-of-way reservations were precluded;

Neither the Greens nor the Goodmans have cited any
authority indicating the Secretary's intention to exclude
other potentially applicable right-of-way reservations.
Administrative regulations under the Small Tract Act stated:

‘Unless otherwise provided in the classific-

ation order, the leased land will be subject to

a right-of-way of not to exceed 33 feet in width

along the boundaries of the tract for street

and road purposes and for public utilities.

The location of such access streets or roadg may

be indicated on a working copy of the official plat

e« . . 18 /

Thus, while the regulation may be read restrictively ("Unless
otherwise provided in the classification order . . . not to
exceed 33 feet in width"), its apparent objective was to
provide rights-cf-way for "access streets or roads"” and fgr

public utilities, not to eliminate other potentially

applicable reservations. As';he state_gmphasizes, th;; .

.18. 43 C.F.R. § 257.16 (c) (1954).

-12-



19
language and the parallel language of the lease suggest

the Secretary's concern with reserving access for other lots
within the boundaries of the small tract lease arga.zo
Such provisions do not indicate that other rights-of-way
should be precluded. Nor does the~language of the Sméll~
Tract Act or its legislative history show Congress' intention
to preclude operation of all right-of-way ;eservations
except those specifically applying to small tracts.

In‘the absence of some indication that Congress
intended right-of-way reservations under the Small Tract Act
to be exclusive or that rights—-of-way reserved pursuant to

the Small Tract Act are incompa%ible with other potentially

applicable rights-of-way, we conclude that the various

19. The lease for lot 11 provided, in part:

(m) That this lease is taken subject to the
rights of others to cross the leased premisgs
on, or as near as practicable to, the exterior
boundaries thereof, as a means of ingress or
egress to or from other lands leased under
authority of this act. Whenever necessary,
the Regional Administrator may make final
decision as to the location of rights-of~-way.
It has been determined that the land leased
herein is subject to a 33-foot right-of-way
along the north and west boundaries.

20. It should be noted that the case at' bar
involves rights-of-way for a bordering "%ocal" rqad ;atheg
than rights-of-way for streets or utilities serving interior
lots.

-13-



discretionary rights—-of-way must be allowed to operate
21 . ’
together. Thus, unless the 50 foot right-of-way created

~py Secretarial Order No. 2655 is irreconcilable with'the

- 21. The Department of the Interior also contem-
plated the possibility of non-exclusive, overlapping rights-
of-way from more than one source. The Assistant Solicitor,
Department of the Interior stated: ‘

[Tlhere could be an overlapping of rights-

‘of-way over a tract of land as where

a right-of-way generally provided for

under the act of 1947 . . . and specif-

ically referred to in a reservation desig-~

nating a certain width, could intersect

Or cross an access boundary road reserved

under authority of 43 C.F.R. 257.17(b).

Memorandum of Opinion of the Solicitor, Department of the
Interior, 1-59-2242.10 (Oct. 9, 1959). Although the memo-

randum is addressed to the express reservation of rights-of-

way considered in Crosby, it is significant because it reflects
_the Department of the Interior's position that the 33 foot right-
of-way appearing in small tract patents is not exclusive.

An administrative agency's interpretation of
its own regulation is normally given effect unless palinly
erroneous or inconsistent with the regulation. 1A C. Sands,
Sutherland Statutory Construction § 31.06, at 362 (4th ed.
1972). See Udall v. Tallman, 380 U.S. 1, 4, 13 L. Ed. 24
616, 619 (1965); Burglin.v. Morton, 527 F.2d 486, 430 (9th
Cir. 1975), cert. denied, 425 U.S5. 973, 48 L. Ed. 2d 796
(1976). An administrative agency's interpretation of a
statute is not binding upon courts since statutory inter-
pretation is within the judiciary's special competency but
where the statute is ambiguous, some weight may be given
to administrative decisions interpreting it. Union 0il
Co. of Cal. v. Department of Revenue, 560 P.24 21, 23
(Alaska 13877).

-l4~



22
33 foot right-of-way created by regulations under the

Small Tract Act, the Green's property is subject to the 50
foot right-of-way.

The Greens also argue thaf even if Secretarial
Order No. 2665 applies to land conveyed pursuant to the
Small Tract Act, the order establishing a 50 foot right~-of~
way and the administratiQe ;egulation establishing a 33 foot
right-of-way must‘be construed'together. The Greens contend
that only by limiting the right-of-way to 33 feet in width
will both the order and the regulation be permitted to
operate without nullification of one or the éther; in addition,
the Greens argue, the 33 foot right-of-way is more specific
and should conﬁrol when applicable reservations are in
conflict. The state counters by saying that the 50 foot
right-of-way establishéd by Secretarial Order<No. 2665 is
consistent with the 33 ‘foot right—oﬁ—way established by
administrative regulation because the purposes served by

the two rights-of-way are different.

22. Regulations promulgated pursuant to the Small
Tract Act gtated: :

Unless otherwise provided in the classif-
ication order, the leased land will be subject
to a right-of-way of not to exceed 33 feet
in width along the boundaries of the tract
for street and road purposes and for public
utilities. (emphasis supplied)

43 C.F.R. §257.16(c) (1954).

-15~



While we agree with the Greens that the 33 foot
right- of-way reservation is more spec1f1c, it does not
)follow that the 50 foot right—of—way may not operate. That
is, language of the administrative.regulation, classification
order and small tract patent show a progressively narrower
focus on the Greens' lot; thus, the 33 foot right-of-way
reservation appearing in the patent is more specific than
the general right-of-way reservation contained in Secretarial
Order No. 2665. Nevertheless, the rule of construction
favoring specific provisions over general provisions need
not be invoked unless it is impossible to give effect to
both provisions. As Professor Sutherland explains:

Where one statute deals with a subject in

general terms, and another deals with a

part of the same subject in a more detailed

way, the two should be harmonized if

possible; but if there is any conflict, .

the latter will prevaill, regardless of whether

it was passed prior to the general statute,

unless it appears that the legislature in-

tended to make the general act controlling.
23 / (emphasis added)

We think there is no serious conflict between the
two overlapping rights-of-way and no need to resort to the
rule of construction favoring specific provisions over
general provisions.

The Greens correctly point out that the 50 foot

23. 2A C. Sands, Sutherland Statutory Construction
§51.05, at 315 (4th ed. 1973) (fqotnotes omitted).

-16-



right-of-way makes the 33 foot reservation superfluous to
the extent of overlap. However, né actual conflict exists
between the two prﬁvisions. The primary purpose of both
reservations is to protect rights—of—wéy and that.purpose
is served with regérd to the 33 .foot provision even if the
actual riéht—of—way is larger than 33 feet. The other
purposgs of the reservation specifically appiicable only to
small tracts:, street and utility access to interior lots,
are not impaired if thé Tudor Road right-of-way is 50 feet.
However, the converse is not £rue; the purposes to Be served
by the larger reservation for local roads'cannot‘be served

. 24
as readily by a 33 foot right-of-way.

. 24. Other rules of constructjon also favor this
outcome:

As a general rule, where the language of a
public land grant is subject to reasonable
doubt such ambiguities are to be resolved

strictly against the grantee and in favor

of the government.

3 C. Sands, Sutherland Statutory Construction § 64.07, at 137

(4th ed. 1974) (footnotes omitted). See generally id. §§ 63.02,
63.03. Public grants must also be evaluated in light of other
rules and aids of statutory construction. Id. § 63.10, at 103.

Administrative regulations which are legislative
in character are interpreted using the same principles
applicable to statutes. 1A C. Sands, Sutherland Statutory
Construction § 31.06, at.362 (4th ed. 1972). See generally
Kelly v. Zamarello, 486 P.2d 906 (Alaska 1971). 1In the case-
of-administrative regulations which deal with the same sub-
ject, their provisions should be considered together:

Prior statutés relating to the same subject
matter are to be compared with the new pro-
vision; and if possible by reasonable con-
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In light of the foregoing considerations, we
conclude that the superior court erred in granting the
Greens' motion for summary judgment. Since there are no
3genuine issues of material fact with respedt to the Green

property, the state's motion for summary judgmént should

have been granted.

(footnote 24 continued)

struction, both are to be so construed’
‘that effect is given to every prov151on
in all of them.

23 C. Sands, Sutherland Statutory Construction § 61.02,
at 290 (4th ed. 1973) (footnote omitted). In some
circumstances, the interpretation of one provision is properly
influenced by the content of another provision addressing
similar purposes or objects. State v. Bundrant, 546 P.2d4
530, 545 {Alaska 1976), appeal dismissed, 429 U.S. 806,

CZP L. E4d. 24 66. See also Stewart & Grindle, Inc. v. State,

24 P.24 1242, 1245 (aTzska 1974) As Professor Sutherland

explains:

The guiding principle . . . is that if it~
is natural and reasonable . . . that members
of the legislature . . . would think about
another statute and have their impressions
derived from it influence their under-
standing of the act whose effect is in
guestion, then a court called upon to con-
strue the act in guestion should also allow
its understanding . . . to be influenced by
impressions derived from the other statute.

2A C. Sands, Sutherland Statutory Construction § 51.03,
at 298-99 (4th ed. 1873).
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LU tne extent tnat the right-of-way width affecting
the Goodmans' Lot is dependent upon applicability of Secretarial
Order No. 2665, our conclusions.with respect to the Greeng'
property apply. ngever, the dispute between éhe state and
the Goodmans centers on issues different from those discussed
in connection with the Greens' lot. The relevant chronology
for lot 12 is the primary reason for such divergence.25

- The Goodmans contend that their predecessor patentee
had received a small tract lease to lot 12 prior to construction
of Tudor Road; therefore, when lot 12 was leased, the United
States had not appropriated any portion of the roadway. The
Goodmans further maintain that the original lease of lot 12
created vested rights in the lessee and that neither subseguent
construction of Tudor Road nor issuance of Secretarial Order
No. 2665 was effective to create a valid 50 foot right-of-

s

way.

25. The relevant chronology for the Goodman
property is as follows: :

Small Tract Classification No. 22 ' March 23, 19590

Alleged "entry" of the Goodmans' pre-
decessor patentee pursuant to small _
tract lease April 12, 1950

Secretérial Order No. 2665 October 20, 1851
(date of publi-

cation in Federal
Register)

Patent issued to the Goodmans' pre- .
decessor patentee for lot 12 April 28, 1952

-19-~



The state argues that the Goodmans' predecessor
patentee acguired nec vested interest ig lot 12 until issuance
jof the patent in 1952. Thus, since it is undisputed that
construction of Tudor Road had commenced prior to issuance
of the patent to lot 12, the appropriation of Tudor Road and
the operation of Secretarial'Order No. 2665 combined to
establish a 50 foot right-of-way. In the alternative, the
state contends that summary judgment should not have been
granted because a genuine issue of material fact exists with
respect to whether construction of Tudor Rocad was begun
prior to the issuance of a small tract lease for lot 12.

Although the parties have focused on the guestion
whether the patentee's rights relate back to the date when
the small tract lease was issued, we believe the matter may
be resolved by examining the effects of the lease on general
right-of-way provisions as implemented by Secretarial Order
No. 2665. We already have concluded that the émail Tract
Act and Small Tract Classification No. 22 did not segregate
all sgall tracts from the operation of other discretionary
‘right—of-way reservations. Accordingly, prior to issuance
of a lease or patent, appropriation of a roadway on lands
classified as sméll tracts and operation of Secretarial
order No. 2665 were sufficient to establish a 50 foot right-
of~way. Our disposition of the state's appeal with regard

+o the Greens' lot illustrates such a situation.

-20-



Once a lease to a pa;ticular parcel had been
issued, circumstances were different.26 Essentially,
the lease separated the land from other small
tracts; the lessee took the property subject to both the
general right-of-way reservations which applied at the time
of lease and the specific right-of-way reservations which
applied through t@é lease's provisions. Thus, the general
right-of-way reservation in Secretarial Order No. 2665 H
applied to the Goodman property only if the effective date
of lease was preceded by both the construction of Tudor Road
and the‘issuance of Secretarial Order No. 2665. That is,
until the Department of the Interior had acted to bring'
Tudor Road into existence,.there was no basis for the
Secretary's reservation of rights-of-way. bnce construction
of Tudor ﬁoad had begun, however, the full administrative
authority granted by 48 U.S.C. §32la (lBSZ),bécamé operative
and the lessee of lot 12 took his lease subject to such

authority. The Secretary did not exercise that authority

26. With respect to leases of other public lands
in Alaska, the United States' has been treated as having the
same. rights and obligations as any other lessor. See Standard
.0il Co. of Cal. v. Hickel, 317 F.Supp. 1192 (D. Alaska 1970)
aff'd. 450 F.2d 493 (9th Cir. 1970).
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27
until he issued Secretarial Order No. 2665 in October 1951.

"‘hus, prior to October 19, 1851, no general fight-of—way
lreservation for Tudor Road had been established. If the
order became effective with respec£ £o Tudor Road before
issuance of the lease, we think the property was subject to
tﬂe 50 foot right-of-way; this conclusion is consistent with
our determination that the Small Tract Act and Small Trac£
Classificgéion No. 22 did not segregate all small tracts
from the operation of general, disgretionary right-of-way
reservations. However, if the general reservation became
effective after the lease had been issued, we believe the
Secretary must have intended that subsequeﬁt general res-
ervations would not apply and that his discretionary
reservation in'thé lease would operate instead of such later
reservations. Any other construction either would make the
general réservation entirely inapplicable to small tracts,

a result which is not supported by legislative’of admin-
istrative materials before this court, or would make small

tract leases and the patents derived from such leases completely
vulnerable to subsequent right—gf—way,acquisition during the
term of the lease, a result which is inconsistent with

Congress' apparent intention to transfer property interests

27. Secretarial Order No. 2665 was issued on
October 16, 1951; it was published in the Federal Register

on October 20, 1951.
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28
through the Small Tract Act.

In the case at bar, the lease to the Goodman property
is dated June 30, 1950 29 and Secretarial Order No. 2665 did
not become effective until October 20, 1951. Thus, when the
lease was executed, the 50 foot right-of-way had not been es-

tablished and the second reguirement noted above was not met.

28. The potential multiplication of rights-of way
under Secretarial Order No. 2665 is illustrated by considering
the right-of-way applicable to a‘"new" local road pursuant
to section 3(c) of Secretarial Order No. 2665, which provides:

(c) The reservation mentioned in para-
graph (a) and the rights-of-way or easements
mentioned in paragraph (b) [establishing
rights-of-way covering lands embraced in
feeder roads and local roads] will attach
as to all new construction involving public
roads in Alaska when the survey stakes have
been set on the ground and notices have
been posted at appropriate points along the
route of the new construction specifying the
type and width of the roads.

Assuming that the lease provides for.a 33 foot right-of-way,
construction of a local road not in existence at the time of
lease presumably could proceed within the expressly reserved
width. Once in existence,  the new road might qualify as a
"local road" under Secretarial Order No. 2665, §§2(a)(3) and
3(¢). The applicable right-of-way then would expand to 50
feet. If the Secretary subsequently reclassified the local
road to a feeder road or through road, the right-of~-way
would expand still further. See Secretarial Order No. 2665.
we do not believe that the United States. intended to grant
such an illusory property interest. '

29. The Goodmans originally alleged that their pre-
decessor patentee had entered lot .l2 pursuant to a small tract
lease as early as April 12, 1950. The state countered by
arguing that Small Tract Classification Order 22 d4id not
become effective until April 13, 1950. The date which appears
on the lease to the Goodman's tract is June 30, 1950.- .
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We therefore conclude that Secretarial Order No. 2665 did not
operate to establish a 50 foot right-of-way on lot 12.

The state also contends that the express provisions
of the lease to lot 12 reserved power in the federal governﬁent
to designate rights-of-way after the date of lease. The
state points out that the lease contained the following
language:

It is further understood and agreed:

(1) That nothing contained in this lease
shall restrict the acquisition, granting,
or use of permits or rights-of-way under

existing laws.

(m) That this lease is taken subject to the
rights of others to cross the leased premises
on, or as near as practicable to, the exterior
boundaries thereof, as a means of ingress or
egress to or from other lands leased under
authority of this act. Whenever necessary,
the Regional Administrator may make final
decisions as to the location of rights-of-way,
It has been determined that the land leased
herein is subject to a 33-foot right-of-way
along the north and west boundaries.

The state argues that such language and the placement of the
33 foot right-of-way provision in paragraph (m) show the
continuing "paramount power" of the United States "to es-
tablish-rights~of—way until the patent issued.”

While we agree that the lease's effects are best

evaluated by examining the terms of the lease agreement, we



are not persuaded'that'the lessée of lot 12 obtained only an
interest subjec£ to the unlimited power of the federal .
government to reserve rights-of-way. As we view the Sec-
retary's use of the specific right-of-way reservation in the
lease and his use of the separate discretionary reservation
in Order ﬁo. 2665; the .Secretary made no attempt to "acgquire,
grant or use" a right-~of-way other thén the one to which the
lease and patent both referred.‘ That i;, by issuing the
small tract lease'cbntaining a specific, discretionary
right-of-way reservation the Secretary intended to preclude
subsequent operation of the general discretjionary résefvation
in Order No. 2665. Even if Secretarial Order No. 2655 is
regarded as an attempt by the Secretary to acquire a right-
of-w;y after the date of lease, we note that the order was
not in existence until after the date oﬁ which/a lease to

lot 12 was issued. The onl§ relevant "existing law" at the
time of the lease was 48 U.S.C. §32la (1952) and section |
321a contained no reference to such reservations. As discussed
abéve, the admiﬁistrative authority contained in section
32la to reserve rightsQOf—way was not'effective until after
both construction of Tudor Road. and issuance of Secretariai

30
Order No. 2665.

- 30. Small Tract Classification No. 22 specifically
provided:

Leases will contain an option to purchase
the tract at or after the expiration of
one year from the date the lease is issued,

-25-



Although we have concluded that neither the lease
agreement nor Secretarial Order No. 2665‘operated to establish
right-of-way extending 50 feet from the center line of Tudor
Road, one additional matter remains to be considered. The
parties apparently agree that actual physical appropriation of
the roadway by the United States is sufficient to create a
valid right-of-way. Thus, the guestion remains whether.a 50

foot right-of-way actually had been appropriated prior to the

(footnote 30 continued)

provided the terms and conditions of the
. lease have been met. .

The lease reflects this reguirement by its inclusion of the following
language:- . .

The léssee or his duly approved successor

in interest may purchase the above described
land at or after the expiration of one year
from the date of this lease, provided the
improvements reguired hereunder have been
made and he has otherwise complied witH

the terms and conditions of this 'lease.

‘The option to purchase imposes no conditions which were not
already applicable through the lease. We have concluded that
the lease did not permit acquisition during the lease term

of general rights~of-way which were not applicable to the
leased land prior to the effective date of the lease; accor-
dingly, we believe the interest transferred by the lease and
option to purchases was not intended to be subject to unil-
ateral reduction between the date the lease was executed and
t+he date the option was exercised. Any other interpretation
not only would violate the apparent intention of the parties
as expressed in the option provision, but would contravene
the principles governing leases with options to purchase.

See generally I American Law of Property §§ 3.82, 3.84 (1952);
IT M. Friedman, Friedman on Leases § 15.1 (1974); 2 R. Powell,
The Law of Real Property 4 245 [2] (Rohan ed. 1977).
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date on which lot 12 was leased.' In order to answer that

guestion, it is necessary to determine what acts constitute
physical appropriation and, if those acts are found to exist,

how extensive the appropriation was. However, the materials before
this court are not adeguate to proviae answers to these questions.
The parties' briefs and the affidavits submitted with their re-
spective motions for summary judgment do show that a dispute

exists regarding the‘details~of Tudor Road's early history.Sl " We

believe these uncertainties constitute genuine issues of material

fact which must be resolved prior to determination of the merits.

31. The state introduced an affidavit and other
documents indicating that construction of Tudor Road was
begun as early as April 1950. An affidavit introduced by
the Goodmans states that actual construction of Tudor Road
began in late May or early June 1950. Thus, although the
parties apparently agree that construction had begun prior
to the issuance of a lease to the Goodman's parcel, the
extent of that activity and other facts relevant to the guestion
of  appropriation remain to be determined.
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32
Accordingly, summary judgment was improper. On remand,

the superior court should determine the éxtent of Tudor Road's
appropriation by the United States and the specific acts:

which constituted the.appropriation.' At a minimum, the superior
court should make the following findings: the date Tudor Road
was planned and the planned width, the date Tudor Road was
staked and the designated width, and the date construction of

33
Tudor Road began.

32. Civil Rule 56(c) provides, in part:

Judgment shall be rendered forthwith if the
pleadings, depositions, answers to interroga-
tories, and admissions on file, together with the
affidavits, show that there is no genuine issue
as to any material fact and that any party is
entitled to a judgment as a matter of law.

Once the movant has satisfied his burden of establishing an
absence of genuine issues of material fact and its right, on

the basis of the undisputed facts, to judgment as.a matter

of law, the non-movant i1s required, in order to prevent

summary judgment, to set forth specific facts showing that

he could produce evidence reasonably tending to dispute or
contradict the movant's evidence and thus demonstrate that a
material issue of facts exists. Howarth v. First Nat'l Bank of
Anchorage, 540 P.2d 486, 489-80 (Alaska 1975), aff'd on rehearing,
551 P.238 934 (Alaska 13976). Mere assertions of fact in pleadings
and memoranda are insufficient for denial of a motion for

summary judgment. Brock v. Rogers & Babler, Inc., 536 P.2d

778, 782-83 (Alaska 1975); Braund, Inc. v. White, 486 P.2d

.50, 53~-54 (Alaska 18971}. : .

33. We do not imply that such factors are the only
relevant considerations for evaluating physical appropriation.
Since the parties' briefs do not specifically address the
question and the factual setting is murky, we decline to
suggest criteria in the present appeal. However, with guidance
from the partlec and the above noted facts as a starting point,
the superior court should be able to make a reasoned decision
as to the date and extent of appropriation.’

Our disposition of this matter does not preclude the
superlor court from considering administrative materials which
are not before us on this appeal.
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As discussed previously, the superior court's
grant of the Greens' motion for sﬁmmary judgment alsc must
be reversed, ﬁnd the case is remanded for entry of summary
judgment in favor of the state.

Reversed and remanded in part.
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——

BOOCHEVER, Chief Justice.

-~

Wolfgang and Janet Elaine Hahn purchased a title
insurance policy from Alaska Title Guaranty Company. The poiicy,

which was issued in 1969, indicated that there was a reservation
for a right-of-way for roadway and public utility purposes over

-

the east 33 feet of the .premises as contained in the United States

pp—— -

P e

patent. Subsequéntly, the State of Alaska claimed an easement

50 feet in width, 17 feet more than the 33 foot easement indicated



in the policy, along the easterly boundary of the premises. The
State claimed the easement under Publié Land Order No. 601,
issued by the Secretary oi Interior on August 10, 1949l and £filed
with the office of Federal Register on ARugust 15, 1948 in
'WEEHIEEEBHTMDTEfi The public land order was not recorded under
the Alaska Recording Acts, and neither the order nor the easemént
created by it is referrgd to in the original patent issued on
June 28, 1961. The order was published in the Federal Register.2
In 1974, the State of Alaska, as successor in interest
to the United étates Government, constructsd a paved road whi;h
océupied land 50 feet in width along the eastern boundary of the
Hahn's properiy. The Hahns brought suit against the title
company for the damages attributable to the ioss of the l% foot
‘strip of property in excess of the 33 foot eésement specified
in the titie policy. After -the Hahns'ﬁiled a,motion for summary
judgment, the trial court gfanted summary Jjudgment to the title
company. From that judgment, the Hahns appeal.
The basic iésue to be determined is whether the title
company was obligated to list the wider 50 foot easement as an

encumbrance. The title company contends that their coverage is

limited, by General Exception #1, to claims disclosed by "public

N

1 .

] The order was issued pursuant to the power granted the
Secretary of Interior under Executive Order No. 9337 of
April 24, 1943.

2

14 Federal Register at 5048.



records™ as defined in the policy and that the definition does

v

not include publié land orders published in the Federal Register.
"Public records" are defined in Parégraph 4 (d) of the policy
to be Jrecords,.which under thé recording lays, impart construc-
tive notice with respect to saild real estate". Thus, we must
decide whether a public land order f£iled with the office of the
Federal Register constitutés a record which, under recording laws,
imparts constructive notice with respect to the property in
question.

Qddly enoﬁgh, neither the efforts of counsel nor our
independent research has uncovéred a case squarely on point.
This paucity éf case authority may beléxplainéd in part bz the
introduction to Chapter 12 of Patton on Titlés.

A generation ago, there was only about

half as many kinds of liens imposed by
federal statute as at present. And of

the classes then in existence, judgments,
lis pendens, etc., the volume of items

was so small in comparison to the number

of land transfers that one seldom heard

of a tract which was incumbered by a

federal lien. To such an extent was this
the case that, though in the majority of
counties abstractors and examiners ignored
them, there appear to have been but few
losses from that source. Everyone
recognizes however, that the United States,
the same as the state in which a tract of
land is situated, is a sovereignty, with
power to prescribe the effect of judgments
of its courts and of charges imposed by its
statutes, and that such judgments and
charges are now of considerable prevalence.
A present—day examiner cannot, therefore,

do his duty to his client without considering
the possibilities of incumbrance on account
of provisions of the federal statutes. . . .
[Emphasis added] Patton On Titles, Vol. II,
ch. 12, § 65 page 575.

-3




~

D

Patton on Titles does not, however, discuss the
effect of encumbrances arising under federal executive orders,
which are published in the Federal Register.

In determining the construction of insurance policy
provisions, it ig well established that ambiguities are to be.con-
strued in favor of the insﬁied.s Also in the insured's favor is
the rule that prqvisions of coverage should be construed broadlj
whilé exclusions are interpreted narrowly against the insured.
These rules of construction have evolved dué.to the unegual
bargaining power of insureds relative to insurance companies.
Usually, as in this case,‘the insured is presented with a form
polidy ana has no choice as to ité provisioris.S

Here, as indicgted by the trial judge, in the absence

of the definition portion of the policy, there would be  little

difficulti in construing the term "public records" to include

' Gillespie v. Travelers Insurance Co., 486 F.2d 281, 283
(9th Cir. 1973); Pepsi Cola Bottling Co. of Anchorage v.
New Hampshire Insurance Co., 407 P.2d 1009, 1013 (Alaska
1965); Lumbermen's Mutual Casualty Co. v, Continental
Casualty Co., 387 P.2d 104, 108 {(Alaska 1963).

State Farm Mutual Automobile Ins. Co. v. Partridge, 10 Cal.
3@ 94, 514 P.2d 123, 128, 109 Cal. Rptr. 81l (1973).

We have held that insurance policies are to be locked
upon as contracts of adhesion for the purpose of deter-
mining the rights of parties thereto. The result of

such a finding is to construe the policy so as to provide
that coverage which a layman would reasonably have
expected given his lay interpretation of the policy
terms. Graham v. Rockman, 504 P.2d 1351, 1357 (Alaska
*1972); Continental Ins. Co. v. Bussell, 498 P.2d 708, 710
(Alaska 1972); cf. National Indemnity Co. v. Flesher,

469 P.2d 360, 366 (Alaska 1970).
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material published in the Federal Register. 44 U.S.C. § 1507
indicates that such material is a matter of public record.
. . [ulnless otherwise specifically

provided by statute, filing of a docu-

ment, required or authorized to be

published by section 1505 of this title,

except in cases where notice by publi-

cation is insufficient in law, is suf-

ficient to give notice of the contents

of the document to a person subject to

or affected by it. . . .

This appeal focuses on the definition in the policy of
public records as "records, which under the recording laws,
impart constructive notice with respect to said real estate". As
indicated by 44 U.S.C. § 1507, the publication in the Federal
Register does impért constructive notice. When Public Land Order

No. 601 appeared in the Federal Register, constructive

There is no guestion that Public Land Order No. 601 was
authorized to be published under 44 U.S.C. § 1505(a) (1),
which provides in part for publication in the Federal
Register of Executive Orders.,



notice was furnished with respect to the real estate described

therein. The description of the easement reserved included a
7.
portion of the Hahns' property.

Public Land Order No. 601 provided in part:

Subject to valid existing rights and to
existing surveys and withdrawals for other
than highway purposes, the public lands in’
Alaska lying within 300 feet on each side
of the center line of the Alaska Highway.
150 feet on each side of the center line

- of all other through roads. 100 feet on
cach side of the center line of all feeder
roads, and 50 feet on each side of the
center line of all local roads in accord-
ance with the following classifications,
are hereby withdrawn from all forms of
appropriation under the public-land laws,
including the mining and mineral-leasing
laws, and revised for right-of-way purposes:

THROUGH ROADS
Alaska Highway, Richardson Hiéhway, Glenn
Highway, Haines Highway, Tok Cut-Off.

FEEDER ROADS

Steese Highway, Elliott Highway, McKinley
Park Road, Anchorage-Potter-Indian Road,
Edgerton Cut-0ff, Tok-Eagle Road, Ruby-
Long-Poorman Road, Nome-~Soffmoir Road,
Kenai Lake-Homer Road, Fairbanks-College
Road, Anchorage-Lake Spenard Road, Circle
Hot Springs Road.

LOCAL ROADS

All roads not classified above as Through
Roads or Peeder Roads, established or
maintained under the jurisdiction of the
Secretary of the Interior.



The only part of the definition which is ﬁot clearly
in favor of the Hahns' construction is the portion which refers
to "tﬁe recording laws". The title company would have us construe.
the phrase as meaning ﬁthe recoiding laws of Alaska", but nowhere
is the definition so limited. The most that may be said in
'support of thé'title company's‘position is that the language
might be ambiguous, in wﬁichievent it must be construed in favor
of the Héhns. We see no reason why theiterm does not incorpo-
rate federal recording laws insofar as they are applicable to
Alaska prcperty. .

Whetﬁer the statute providing for publication of
orders, such as Public Land Order No. 601; in the Federal
Register may be regarded as a "recording law" dépéﬁds on the
meaning to be given that gquoted term; While we have been unable

to find a case squarely bn point, dictum in Hotch v. Uaited

‘States, 212 F.2d4 280 (9th Cir. 1954) indicates that the Federal

Register Act is a recording statute. In that case, Hotch
/éppéaled froﬁ:a conviction-for—fishing in violatiocn of a regula-
tion of the Department of Interior extending the period closed
to commercial fishing on the Taku Inlet, Alaska. He argued that
the regulation was ineffective since it had not been published
in the Fedéral Register. The government argued tﬁat the defense
was iqapplicable since Hotch had actual knowledge-of the regula-

tion. The court discussed two functions of the Federal Register

. Act; one, the requirement of publication in order to establish



the validity of certain documents; and the other, the 'furnishing
of actual and constructive notice of government acts. It held
the regulation to be invalid due to failure to comply with the
statutory requirements of publi;ation. Actual notice was held
not to obviate the requirement that the regulation itself must
be published. As.pertains to the notice function of the Federal

Register Act, the court's statement is particularly applicable

here.

While the Administrative Procedure Act
and the Federal Register Act are set
up in terms of making informatiocn
available to the public, the acts are
more than mere recording statutes
whose function is solely to give con-
structive notice to persons who.do not
have actual notice of certain agency
rules. Hotch v. United States, supra,
‘at 283. [Emphasis added] [Citations
omitted]

fhe United Stétes Court of Appeals for the Ninth
Circuit thué clearly indicated that the Fedefal Register Act
was % recording statute. There is no questioﬁ but thatspublica-
tion of a record. therein imparts "construﬁtive notice". Pﬁblic

Land Order No. 601 referred to the real estate in question. It

follows that publication of Public Land Order No. 601 complies’

See, 44 U.S.C. § 1507, quoted in part, supra.



with the policy definition of "records which, under the recording
laws, im%frt constructive notice with respect to said real
estate".

Moreover, this construction conforms +to the general
meaning of the ,terms used. Black's Law Dictionary, Revised
4th ed. defines the verb, "record", as ". . . To transcribe a’
document . . . in an official volume, for the purpose of giving
notice of the same, of furnishing authentic-evidence, and for
J_D:r:eserva‘c.ion."lo ‘This is exactly what is accomplished by publica-
tion in the Federél.Registei. Since such publication is author-
ized by statute, it constitutes a record under a "recording
law(s)". .
| If-it were an insurmountable burden to have title
companies ascertain whether property has been affected by orders

published in the Federal Register, we might havé some difficulty

with construimg the éolicy language so literally and might £ind

’ S ' Other cases holding that the Federal Register is a recording
statute imparting constructive notice under varying circum-
stances, are Federal Crop Ins. Corp. v. Merrill, 332 U.S.
380, 384-85, 92 L. Ed. 10, 15 (1947); United States v. ’
Millsap, 208 F. Supp. 511, 516 (D. Wyo. 1962); Graham v,
Lawrimore, 185 F. Supp. 761, 763-64 (D. S.C. 1960); Lynsky
V. United States, 126 F. Supp. 453, 455 (U.S. Ct. Claims
1954); Bohannon v. American Petroleum Transport Co., 86 F.
Supp. 1003, 1005 (D. N.Y. 1948); Toledo P&W R.R. v. Stover,
60 F. Supp. 587, 596 (D. Ill. 1945); Marshall Produce Co.
v. St. Paul Fire and Marine Ins. Co., 98 N.W.2d4 280, 291
(Minn. 1959). , :

10 Black's Law Dictionary, Fourth Revised Ed. 1437.



more persuasive an argument that we should look only to the
Alaska recording laws. We note that the trial judge specifically
inquired at the time of argument'as to the difficulties that
would be encountered by title companies in reviewing relevant
éublic land orders. Counsel, in response, submitted affidavits
iﬁdicatiné that such reviews were not custoﬁarily made. Thé
affidavits, however, aré significantly silent as to any burden
involved in chebking the Federal Register. Alaska's statutes
regulating title inshfance companies reguire that "[a] title
insurance company shall own and maintain in the recofding
district in whicﬁ its principal office in the state is located
a title piant consisting of adequate maps and fully indexed
records shoﬁing all instruments of record affecting all land
within the recording district’for a period of at 'least 25 years
immediately before the date a policy of tiflejﬁ?surance is
issued by the title insurance company. . . ." A public land
order,pubiished in the Federal Register would.appear to be such
an instrument of record affecting the land, and therefore, copies
should be available in the title compahy's plant. |
Oﬁr'construction of the policy'has the additional
function of requiring the companie; to furnish that degree of
protection which a purchaser of a title insurance policy is

likely to expect. As we read the exception in the policy of

1 As 21.66.200.

flO‘



"public or private easements not disclosed by the public records",
it is intended primarily to protect against unrecorded easements
or rights of way acguired by presc;iption which could only be
discovered by physical inspection of the land itself. The title
° companies'dé not undertake such a burden and therefore should not
be responsible for failure to note such encﬁmbranges.

| By this opinion, -we do not require title.companies to
insure against all defects which would be revealed by all docu-
ments kept by public bodies. Title companies afe chargeable,
however, with revealing defects ascertainable from documents

published under statutory authority for the purpose of giving

constructive notice in places, including Alaska.

}

In ?iew-bf our discussion in this matter, it is unnec-
[
essary to reach the other issues raised on this .appeal.
- The summary judgment in fayor of the title company is
reversed and the case is remanded for further proceedings in-

accordance with this opinion.

REVERSED AND REMANDED.
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was enached in 1923. Section 1, Ch. 19, Laws of Alaska,
-1923, da2dicated a tract 4 rods wide betwe=n. each section of
land in the Territorxy of Alaska for use as public highways.
"Tha section lin= was to be the center of ths highway. Sincs
a rod is 156 1/2' wide this particular acceptance of the
Federal statukory grant would result in creation of an
-easement 66' wide. That statute also included the following
language: :

But if such highway shall bs vacated
by any competent authority thes title
to the respective ztrips shall inure
+to the ownar of the tract of which it
formad a part by the original survey.

The provision enacted in 1923 was codilied as §1721 of the

Compiled Laws ¢f Alaska, 1933 and remainad on tha hooks until

1549, In 1949% the laws of the Territory were comgiled again

and inexplicably the law pass2d in 1923 was excluded from

tha 1943 compilaticn. lio han that, a tablz included with

“the Cecampiled Laws of Alask n 1243 shcws that the law in ‘

suestion is "invalid©. - ¥o son is givern. A review of the

1242 discloses that the law

e is at least some ambiguity as
the law remained in effect after +the 1549

n any evant an accephtancae ¢f the Fedzral

d not appear agaln until 1951, and the

it=d to land ownad by the Territory of

Ch. 123, Laws of Alaska, 1951 provides:

A

-
to whether oz n
compilation. I
statutory grant 4i
.acceptance was lim
Alaska. Sect

A tract 100' wide betwaen oach
section of land owned by the
Territory of Alaska, or acguired
£rom the Territory, is hereby.
dedicated for use as public
highways, the szction line heing the
centaxr of said hlghway. But if
such highway shall'ke vacated by
any competent authority the title.
te the respactive strxips shall
inure to the ownax 2 tract
2f which it formed part. by the
criginal suxvey.

i
o
Hh



‘In 1933 the statuke passed in 1951 was amanded ta includa an
‘additional dedicatiomr of a track 4 rods wide bekwesn all
other sections located within the Territory.
: RPecently our Supreme Court racognizad the
efficany of the 1953 law, now codified as AS 19.0.010.
Racognition came.in the cass of Girvas v. Kenai Pzninsula
Borongh, 536 P.2d4 1221 (1975). A copy of this decislon was
sent Lo Georgia Estes on February 4, 1975.. Howavar, the
.Girvas decision was not concarned with the validity of a
sacticn line eassment allegadly created nrioxr to 1933,

Of socoursa, oven in cases whare the creation of the sactiion-
line easa2ment is saild to hawva taken placa subsaguent to

1653 there can bs difficult guastions of facht involvaed in
any determination raspeciing tha vallidity of tha sactlion
line easement, These gquastions would revelve primarily
around khe status of th=a land across whizch tha easemant

was to have bsen creatad. Vas it at all pzriinent timas
"publiz" land not dedicated to any public use and not
subiect to any privake enéry. Fox example, we Know that a
valid entry uvndaxr the HEomestsad laws prior &0 the creation
of the section line easemand wounld pravent tha creation

of th2 section 1lins ecassment, Hawarly v. Danton, supza.
Ne=4lwess to may thizs can involves complicatad sets of records
kept by the Burazau of Land Manag=ment a3 w2ll as tesitimony
by witnesses, Whexevar the eeact-ion lina sassmant is alleqged
£o have been creatad prinr o 1953 ThEr= 38 5 rwotentinal To
dizonta over ths effack of +hs 1948 ramgitlstion and the 19
geabiss wnich wvas limikad £o lands owned by tha Tarritorv.

The 1249 compilation may have rzpealed the 1923 statute.
If the 1949 compilaizion &id. not effectively rep=2al the earlizsr
law, there is certainly room to argus that the 1931 statute’
did by Implication, bacausa it limited lts effiect to lands
owned hy the Tewritory, Our courts have noct yet bzen askad

to dzcide whather the 1949 or 1951 legislation would rasuli

in the return of the sachion lins zasamanis crzated undar

tha 1923 loaw to the owners of razeoosd of the parcals across
which a sactlon lins cagement was originally croated., Tow-
ever, that is certainiy a possible result given the language -
of th=2 1923 statute referring to the resales wihich taks place
vhenavaxr the highway 1ls “vacated by any compatent aunthoxity”,

. - - In cas=3 whar2 the propensa of The seczion lins
pasem=nt wishes to rely upon acceptance bthrough acituaal public

.
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2esley 1. llowe

use rather thaa through accaptance of the Faderal statutory
"grant by tha act of the State or Territorial legislature,
there will always bz questions of fact concerning the
duration and extent of the usa. Vas the use sufficiently
"public” to justify the court in COnCYUJLng that the
publl” accepitad the offer contained in 43 U.S.C. §9327?
Thare hava been cases holding thabt the usz was insufficient.
Thus, there will always ke risk involved in relying upon
tha fact that a road has bean in sxistencs and us=d for
a consldebable period of tima., It is possible that the

. current uss of tha road is5 not representative of ths use
which was mades -0f it at the time whan thes acceptance must
have been made if it is to b2 effecitive (i.2., prior to
the time that the land passad from ths public domain or

. vas sayregatad for some particular public us2). While
there is alhajs thz possibility that an eassment by pra-~
scription has been created as a result of ths substantial
use of tha »oad in question, that po;bib,“lty’also raise
numarouns ‘factual questions. Your attention is directad to
my letter of Octoae* 21, 1975 addressed to you. A copy is
enclosed for youxr conveniasnt referencs

- After clarxifying the request-contained in your
.. letter of Auguskt 11, 1976, I prepared a suggestsd amendment
o M5B 16.32.030 dealing with the section line easement., A
copy of the proposed amendmant is encloszd,

Very truly. yours,

BURR, PEASE & XURTZ, INC.

J. W. Sedwick

avis: swe
Enclosures



THE SUPREME COURT OF THE STATL OF ALASKA

RECEI\_}:D
n:c’:,“.“l LptallX]
Lesen Ve SULCHTOR
SEANTINC:

IRENE GIRVES, =T OF THE INTERIDR

i

Appellant, File No. 2016 <ULl 71/5

v. ANCHORAGE, ALagys
KENAI PENINSULA BOROUGH,

OPINION
Appellee.

- [No. 1168 - June 13, 1875]

Appeal from the Superior Court for the State of Alaska,

Third Judicial District, Anchorage,
James A. Hanson, Judge.

Appearances: Denis R. Lazarus, Anchorage, for
Appellant. Xenneth P. Jacobus of Hughes,
Thorsness, Lowe, Gantz & Clark, Anchorage,
for Appellee. )

Before: Rabinowitz, Chief Justice, Connor, Erwin

and Boochever, Justices. [Fitzgerald, Justice,
not participating.]

CONNOR, Justice.

This appeal presents guestions concerning the Kenai
Peninsula Borough's power and right, if any, to construct a .

road on property homesteaded by appellant, without providing

compensation to her.

I.
In 1958 appellant, Irene Girves, entered upon a
homestead, pursuant to a "Notice of Allowance" issued to herx

the Department of the Interior. In 1561 she obtained

~RTAE Y



a patent for the property from the United States.

Thé northern boundary of Girves' property
constituted a section line within what is now the Xenai
Pe/‘nsula Borough. Sometime .subseguent to 1961 the Kenail
Peninsula Borough constructed a junior high school on the
land adjoining this northern boundary line..

Redoubt Drive, prior to construction of the school
site, ran along the section line, but terminated approximately
one~quarter mile east of the boundary line between appellant's
property and the school site. In 1967 the city of SOldStna
extended Redoubt Drive west in order to provide access to
the school site. _

The Kenal Peninsula Borough then constructed a
"pad" which, in effect, extended Redoubt Drive for road
pu(“Fses.i/ Since this rcad extension rested partially on
appellant's property, she brought suit against the bor;ugh,
seeking damages for its alleged wrongful trespass. " At the
trial below, the court found that a right-of-way existed for
road purposes along the section line. The jury found that
the "pad" constructed by the'borough was utilized for road
purposes. Girves was awarded nothing, and Eﬁe?boiough was
awarded $6,500 in attorney's fees.

p Girves' appeal from this adverse judgment raises

-

three general issues:

1/ At trial Girves argued that the extended area was not
|developed for road purposes, but, on appeal, appellant
con ~des that the project was f£illed for road purposes.

e



(1) Did the Kenai Peninsula Borough have
the power to build a roazd on appellant's
property?
(2) Did a right-of~-way exist so that the
- the borough need not compensate appellant
for its encroachment on her property?

(3) Was the award to the borough of $6,500 in
attorney's .fees erroneous?

We shall address each of these questions in turn.

II.
Appellant ‘contends generally that, at the time the
borough constructed the road, it lacked the power to engage
in such activity. Specifically, Girves asserts that the
trial judge erred in refusing to give reguested Instruction
No. 19, which reads as follows:
"The Court instructs the jury that the law of
Alaska provides that second-class boroudhs are
governments of limited powers, and that second-
class boroughs do not have the authority or power
to acquire, construct or maintain rights-of-way,
roads or streets.” .
- In support of this assertion of error, appellant argues
+hat, at the time of the road construction, the XKenai Peninsula
Borough's powers.were limited to those ennumerated in former
i * ) y
As 07.15.010 et. seqg. (§ 3.0l et. seg., ch. 146, SLA 1861),

which did not encompass road-building powers.

A

2/ Title 7 was repealed in 1972 and this section was superceded
at_that time by § 2,ch. 118, SLA 1972, now found in AS 29.48.03.



The borough 1nlt1ally responds to thﬂs clalm by o
t argulng uhat Grrves falled at trlal to spec;fy her grounds:
flror objectlng to the court's refusal to glve requested |
i”i‘ tructlon No; l9 . The borough relles on Alaska ClVll Rule
:l51(a) whlch states, in part

. "No party may assagn as error'the glVlng or the

‘3fallure to give an instruction ‘unless he- objeces

thereto before the jury retires to consider its

- verdict, stating distinctly the matter to which he

'objects and the grounds of hls objectlon.f;gbgc e

dClVll Rule Sl(a) 1s lntended to ensure that a”
i*“tr:l.al judge is clearly made aware of the precxse 1ature of
;Athe alleged error.B/In the}present case we flnd that prlorh‘{
;?to the court s decrsron regardlng lnstructlons, appellant o
phad argued at great length her contentrons regardlng the .
v*appllcable law. Slnce the trlal judge was made fully cognlzant'
'of»appellant s reasons for the proposed lnstruculon, the

?fpurpose for ClVll Rule Sl(a) has been realrzed.

The borough also seeks to overcome appellant s ;

?clalm of error on substantlve grounds. fIt argues, generally,

ﬁthat munlclpal governments possess lmplled powers whrch

tformer AS 07 15 330(a) necessarlly lmply he.powerfto

?provrde road access to school bulldlngs.3rThat,statute,

3 “/_f,; Saxton Harr:.s, 395 P 2d 71 .‘73"‘,::(‘Alaska 1964)

‘4/ ,%gg cenerally 2 McQulllan, Mun1c1pal Corpo atlons,
Sec\,on lO lZ at 765 (3d ed. 1966) N e




road, provided:'

"(a) ILach organized borough constitutes a
borough school district and the first and second
class borough shall establish, maintain, and
operate a system of public schools on an areawide
basis." 5/

We recognize that insofar as‘municipal corporations
do possess implied powers, such powers are to be strictly |
construed agalnst the entity claiming then.G/ Nevertheless,
we acknowledge that boroughs poésess imp}ied powers with
regard to education to tﬁe extent that they are clearly
necessary to the borcugh's exercise of lts express powers
in this regard.7/

At the time that this road pfoject was buillg, the
Kenai Peninsula Borough possessed the express power to
"establish, maintain and operate" schools within its borders.§/
in eddition, both the.state and 1ooal school districts have,

~ .
) s . . tesq s s / .
Cend did then have, certain express responsibilitles concerning

the administration, supervision, operation and subcontracting

5/ Compare: AS 29.33.050 presently provides:

"Each borough constitutes a borough school
district and establishes, maintains, and operates
a system of public schools on an areawide ba51s as
"provided in AS 14 14.060." ‘
6/ See, e.g., Cochran v. City of Nome, 10 Alaska 425, 435
(D.Cc. Alaska 1944).

.7/ Sée, e.g., East End School Dist. No. 2 v. Gaiser-Hill
Lumber Co., 45 S.W.2d 504, 506 (Ark. 1932); Cedar Rapids
Community School Dist. v. City of Cedar Raplds, 106 N W.24
655, 657 (Iowa 1960)

See also Lindsay v. Whlte, 206 S.W.2d 762, 767 (Ark.
l947)

8/ See former AS 07.15. 330(a) (repealed 1972).

-5 -



it

of transportation systems for pupils._ Other states have
recognized that school districts possess the power to construch

10/
transportatlon related facilities.

T It is apparent that a school which is inaccessible
_to transpcrtatioh would have little or no value. Wé conclude,
_\therefore, that, since the Kenai Peninsﬁla Borough possessed
the express powef to "establish, maintain apd operate" the
‘ schqol, it implicitly possessed the power to_establish
access to the site as well.

Appeliant argues that the road project‘wés not
intended to provide access to the school. We have reQiewed
the transcript from the trial court and find that appellant
never directly argued this point below. Furthermore, there
was extensive collateral testimony which demonstrates that
Eﬂe road did érobide access to the school. Appellant's
\./l N »

assertion in this regard is simply not supported by the

record.

III.
, Appellant*élso argues that £he borough had no

right to buil@'ﬁ road across her properfy without compensating

her for it.

9/ 25 14.09.010.

" See Kenai Peninsula Borough v. State, P.2d4 p
(Op. "No. 1124, Alaska, March 12 1975)

10/ Cf. City of Bloomfield v. Davis County Community .School
Dist., 119 N.W.2d 909, 912-13 (Iowa 1963); Austin Independent
{__hool Dist. v. Clty of Sunset Valley, 502 S.W.24 670, 675
(Tex. 1873). )



‘At the outset Girves notes that neither her "Notice
of Allewance", nor her patent contained any express reservation
of rights-of-way in favor of any public body. However, the
\ébéence of an express reservation of easement does not

preclude the borough from showing that a right-of-way was
: ' 11/
established prior to the issuance of these documents. 1/

The borough claims a right-of-way in reliance upon
12/ ) ‘
43 U.8.C. § 932 (l1l964). That statute provides:. -
"The right-of-way for the construction of highways
over public lands, not reserved Zor public uses,
is hereby granted."”

Girves first contends that neither the ﬁerritoriél
nor state governments of Alaska had the power to accept this
grant from the United States. She supports this argument py
reference to a 1962 Attorney General's opinion.lg/There the

«@taté‘s Attorney General opined that,'pufsuant to the Alaska

_ . 8 1-4_/
Organic Act, 48 U.S.C. §‘77 (1952), "[tlhe power to 'dispose

11/ State v. Crawford, 441 P.2d 586, 590 (Ariz. App.
1968).

" 12/ This statute was originally enacted in 1866. See Act of
July 26, 1866, ch. 262, §8, 14 Stat. 253.°

13/ 11 Op. Att'y Gen. 1 (Alaska 1962).
l4/ 48 U.S.C. § 77 provides, in part:

"The legislative power of the Territory of Alaska
shall extend to all rightful subjects of legislation
not inconsistent with the Constitution and laws of

the United States, but no law shall be passed’
interfering with the primary disposal of soil; . . . ."



Territorial Legislature and, in fact, such power was expressly
15/ .

denied the Territory." In effect, the Attorneyv General's
1962 opinion reasoned that, since the territorial legislature
‘could not interfere with the federal government's primary

' 16/ '

disposal of soil, ~ it was powerless to accept the right-of-

‘way granted in 43 U.S.C. § 932 (1964).

In McGrath v. Kristensen, 340 U.S. 1lgz2, 176-78
(1950), Justice Jabkscﬁ, in a ‘concurring opinion, noted’
éhat an Attorney Generalfs opinion may well be erroneous.
Indeed, the Alaska Attorﬁey General has expressly rejected
the opinion on which appqllant'seeks to Iely.ll/We hold
that the 1962 Attorney General's opinion is in errocr inscfar
aé it concludes that the territorial government of Alaska.
had no power to accept.the right-=of-way granted in 43 U.S.C.

5 932 (1964).

Aiaské's courts have long recognized'thé operation -
‘ 18/

of 43 U.S.C. § 932 (1964) within the state or territory.
Numerous other territories and states, operating under
organic and enabling acts forbidding interference with the

primary disposal of soil by the United Siatgs, have effecfively

15/ 11 Op. Att'y Gen. at 3 (Alaska 1962).
16/ 48 U.S.C. § 77 (1952).
17/, 7 Op. Att'y Gen. 1, 8 (Alaska 1969).

18/  See, e.g., Hamerly v. Denton, 358 P.2d 121 (Aléska
1861); Clark v. Taylor, 9 Alaska 298.(D.C. Alaska 1938).
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" Appellant has not cited any case law which holds that the

. "primary disposal of soils" provision in 48 U.s.c. § 77 (1912)
prevents, and renders nugatory, the right-of-way grapted in
é-lU.S.C. § 932 (1964). Under the circumstances, appellant's

contention that the territory or state lacked power to claim

the federal grant must be rejected.

197 See, e.g., Walbridge v. Board of Commissioners 86 P. 473

(Kan. 1906); Hillsboro National Bank v. Ackerman, 189 N.W.

657 (N.D. 1922); Wells v. Pennington County, 48 N.W. 305
(s.D. 1891).

The relevant territo;ial organic acts are as follows:
(1) Kansas, ch. 59, s 24, 10 Stat. 285 (1 54)7
(2) North Dakota, ch. 86, § 6, 12 Stat. 239 (1861);
(3) South Dakota, ch. 86, § 6, 12 Stat. 239 (1l8¢€l).
The relevant state enabling acts ar? as follows:

(1) KXansas, ch. 20, § 3, 12 Stat. 127
(1861) ; s

(2) North Dakota, ch. 180, § 4, 25-Stat.’
677 (1889); S :

(3) South Dakéta, ch. 180, § 4, 25 Stat.
€77 (1889).



Girves also argucs that Alaska's territorial
legislature did not in fact effectively "accept” the grant
at any time prior to her lawful entry on the land. Thus,
<fhe concludes, the lower court "erred in finding there
existed a right-of-way on the section line" between appellant's
and appellee's property.

The borough argues that "35 S.L.A. 1953 (now AS
19.10.010) constitute[s] the acceptance of the offer to
dedicate made in 43 U.S.C.A. § 932 (1964). [Footnote omitted.]"
. Ch. 35, SLA 1953 provided as follows:

"Section 1. A tract one hundred feet wide

between each section of land owned by the Territory

of Alaska, or acguired from the Territory, and a

tract four rods wide between all other sections in

the Territory, is hereby dedicated for use as

public highways, the section line being the .center

of said right-of-way.  But if such highway shall

be vacated by any competent authority the title to

the respective strips shall inure to the owner of

the tract of which it formed a part by the orlglnal

survey. (emphasis added)

Girves contends that the territorial legislature's
‘"dedication" of a four rod tract along all section lines in

- the territory "cannot be deemed an acceptsnce" of the federal

grant contained in 43 U.S.C. § 932 (1964).

In Hamerly v. Denton, 359 P.2d 121, 123 (Alaska
1961), we held that:

"[Blefore a highway may be created, there must be
either some positive act on the part of the appropriate
public authorities of the state, clearly manifesting

an intention to accept a grant, or there must be

public user for such a period of time and under

such conditions as to prove that the grant has

been accepted."”" [Footnote omitted.]

-10-



In Hamerly the party claiming the right-of-way sought to do
so by proving the existence of a public user. In the present’
case, the borough in effect claims that the enactment of ch.

5ﬁ{ SLA 1953 was a positive‘act on t@e part of an appropriate
gublic authority which clearly manifested an intent to

accept the grant in 43 U.S.C. § 932 (1964). |

| Ch. 35, SLA 1953 did not expressly refer to 43

U.S5.C..§ 932 (1964). But we cannot assume that the legislature
was unaware of the grant or unwilling to accept it in. behalf
of the territory for highways. EEQLE.X; Koles, 70 P, 881,

882 (Kan. 1902).

| Similarly, ch.'35, SLA 1953 did not expressly
‘"accept" the federal go&ernment‘s dedication of rights-of-
way. However, it is wéll;recogn;zed that a state or ferriﬁory
need not use the word "accept" in order to consﬁmméte the

™ ’ 20/ c

¢_4nt. Tholl v. Koles, supra. 43 U.S.C. § 932 (1964). is,.in
21/

effect, a standing offer from the federal government.
All ﬁhat is needed to complete the transfer is a positive
"act by the state or territory which clearly manifests an

intent to accept the offer. Hamerly v. Denton, 359 P.2d4
’ 22/ ‘ :

121, 123 {(Alaska 1961).

20/‘See also Pederson v. Canton Township, 34 N.W.2d 172, 174

- (S% D, 1948); Costain v. Turner County, 36 N.W.2d 382, 383
(S.D. 1949). X ’

-

21/ See, e.g., Mills v. Glasscock, 110 B. 377, 378 (Okl.
1910); Wallowa County v. Wade, 72 P..793, 794 (Ore. 1903).

/23/ Accord: Wilderness Society v. Morton, 479 F.2d4 842,
gg2 (D.C. Cir. 1973), cert. denied, 411 U.S. 917.

-11-



We hold that the enactment of ch. 35, SLA 1953 was
a positive act clearly manifesting the territorial legislature's
intent to accept the federal grant. Our conclusion is

bhlstered by several observatlons.

(

N

First, i1f the leglslature did not intend to accept
the iederal grant, tpen the "dedication” contained in ch.
.35, SLA 1953 might be in contravention of the "primary
disposal of soils"” provision contained. in 48 U;S.C. § 77 (1852).
Since leéislatures.generally are presumed to know the law
and to intend their enactments to bé valid, it is fair to
assume that the legislaturé intended the 1953 "dedication”
to also constitutg an accepfance of the grant'under 43 U.S.C.
§ 932 (1964).

Second, a fundamental maxim in the analogous field
of contract law holds that an accemtance may be lmplled from

23/ 4

a(:) of conduct. ~ Since it is obv1ous that one cannot
"dedicate" property to whicﬁ one has no rights, the 1953
"dedication" must have also consti;gted an act of implied
acceptance.

Finally, 43 U.S.C. § 932 (1964) does not maké any
distinction as to éhé methods recognized by law for the
est%plishment of highways. ' Hence highways may be established

4 : 24/ ,
by ;any method recognized by law in this state. Dedication is a

23/ C£. Prokopis v. Prokopis, 519 P.2d 814, 817 n. 5
(Alaska 1974). See generally 1 A. Corbin, Contracts § 18,
at 39-43, § 77, at 329 (1963).

24/ Accord: United States v. 9, 947.71 Acres of Land, etc.,
220 F. Supp. 328, 335 (D.C. Nev, 1963); Wallowa County v.
Wac ) 72 P. 793, 795 (Ore. 1903); Smith v. Mitchell, 58. P.
667V”668 (Wash. 1899). :

-12-~
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" well recognized method of establishing highways. Thus we
conclude that the "dedication" contained in ch. 35, SLA
1953 effectively established the territory's claim to the

. ™~ . 4
C;Beral right-of-way grant.

Iv.

Finally, Girves contends that Judge Hanson erred

»
/

in awarding $6,500 in attorney's fees to the Kenai Peninsula
Borough. The claim of error is predicated on the assertion
that the couft based its award on the "percentage method" of
de?ermining attorney's fees, despite the fact that the”
'—prevaiiing party.(the borough} did not recover a money

26/
judgment.

25/ See, e.9., Lovelace v. Hightower, 158 P.2d 864, 867
(ﬁN.M. 1946). See also 23 Am. Jur.2d, Dedications, § 15, at
4 (2nd ed. 1965). . :

]

26/ Alaska Civil Rule 82(a) provides, in pért:

"{1l) Unless the court, in its discretion,
otherwise directs, the following schedule of
attorney's fees will be adhered to in fixing
such fees for the party recovering any money
judgment therein, as part of the costs of the
action allowed by law: ’

AiTORNEY'S FEES IN AVERAGE CASES

Contasted Without Trizal Non-Contested
First $2,000 . 25% 20% 15%
Next $3,000 20% 15% 12.5%
‘Next $5,000 15% 12.5% 10%
Over $10,000 10% . 7.5% ) 5%

Should no recovery be had, attorneyv's fees for
the prevailing party may be fixed by the court zs
a part of the costs of the action, in its discretion,
in a reasonable amount. :

=13~



requested $15,470.25 in attorney's fees. A supporting
affidavit asserted that the borough's attorneys had spent
over 400 hours of legal time on this case. Mrs. Girves

(onosed the‘request on the grounds that the amount reéuested
was insufficiently docﬁmentéd‘and unconscionable..

Judge Hanson llstened to oral argument regarding
the merits of the requeSuea amount of attorney's fees, and
“then took the hatter under submission. Later he issued a
memorandum ordervawarding the borough'$6,500, instead of the

$15,470.25 reguested.

Our review of attorney's fee awards is limited to

determining whether the trial court has exceeded the bounds
. 27/
of the wide discretion vested in it. We will only overturn
: 28/ .
an award if it is manifestly unreasonable.

(iy/ [contd.]

(2) In actions where the money judgment is
not an accurate criteria for determining the
fee to be allowed to the prevailing side, the
court shall award a fee commensurate with the
amount and value of legal services rendered."

27/ See, e.9., Malvo v. J. C. Penney Company, Inc., 512
P.2d 575, 586-87 (Alaska 1973).
28/ Id.

-14-



Under normal circumstanccs, we would affirm the
award because it would be well within the confines of Civil
Rule 82. But we are impressed with certain distinct aspects
of thié case which render it, in our opinion, unfairvto
inpose attorney's fees upon apéellant. This case concerns
the implied powers of borough governments, as well as inter-
pretations of public laws relating to rights-of-way. Appellant
relied upon a 1962 Attorney Geﬁe;al‘s opinibn in support of her
legal contentions although, as we have mentioned, that'opinion,‘
:was negated by a later one in 13969.

We think that appellant, faced with these conflicting.
opinions, properly pursued her cl;ims. In so'doing she
litigated several important public guestions. She should
not be penalized for having done this. We hold that it was.
~error to award'an attorney's fee to appellee and to that
J

extent we reverse the judgment below. ‘ :

AFFIRMED IN PART, REVERSED IN PART.

-15-
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MAY 1922 EDITION
7S FPAMR (&1 CFR) 1010108 }

UNITED STATES GOVERNMENT

Memorandum ...

FUTRags LiTwizd DT ;

RECZIIyY 2D Y .
DM~A paTe: April 24, 1973

' APRZ25 173 In reply refer to:
SD 2800 (932)

Gersze ef Land L:,ah;. - )
Lo . Your reference:

Superlor Court Opinion - Gibbs versus Campbell (100)

Your April 17 memo raised some ques’tions concerning the interpretation
of this opinion. TFollowing are the answers to the questions you raised
based on our interpretation of the opinion:

l. Basically, lands that have been patented in Alaska since April 6, 1923,
are subject to "section line' rights-of-way for public highways. This
dedicated area is 100 feet wide on lands owned or acquired from the
State, and four rods wide on other lands in Alaska. The act of July 26,

¥$2477 ~> 1866, granted rights for highways over public lands. This grant was™

‘L.\‘i

/I

/ f:};(

not effective until it was accepted by a state or territory. In 1923
the territory accepted this grant by enacting Chapter 19, SLA 1923.
This acceptance called for a tract four rods wide along section lines.
The 1949 compilation of Alaska laws in effect repealed the 1923 .
acceptance. In 1951 the Alaska legislature dedicated rights-of-way
for public highways 100 feet in.width along section lines., This dedi-
cation, however, was restricted to lands owned by the territory or
acquired from the territory. In 1953 this dedication was amended to
include rights-of-way four rods in width along all other section lines
in Alaska. In summary, the dedication for highways has progressed 3s ;

follows. ;g‘;;.;
£ 7 1 st lermn ;’..;,L
a. April 6, 1923, to January, 1949 -~ A tract four rods in width -[f:3 —
along section lines. , —13 —
. ’ ;\h QI
b. January, 1949-1951 - No dedicatiom. : ___.I-'tff—.' '
. 1
c. 1951-1953 — A dedication of tracts 100 feet in width along —'}2,, 5 2
section lines on lands owned or acquired from the territory. —i53 -
d. 1953 to present - A dedication of tracts 100 feet wide between_ 105 - '
each section owned by the territory or acquired from the Action

. territory, and tracts four rods in width between all other Inio /“".

sections in the territory. Comments )

This dedication applys to patented lands and for use as public higﬁigéysv—-————-;

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan
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Since the dedication applys to section lines, it can only be utilized.
for highways when the particular area has been surveyed according to .
the rectangular system. The dedication is automatically in effect
when public lands go to patent, but the dedication cannot be utilized.
until the rectangular survey is extended to the lands in point.

Since utilization of this type of dedication only applies in areas

of rectangular survey, it is applicable to only a small portion of
the State at this time. Unsurveyed sections within a township which .
has monuments at two-mile intervals are not subject to the exercise -
of this dedication: , . :

Once an areaz has been surveyed according to the rectangular system,

the State can exercise its dedication along the section lines if the
lands involved were subject to the dedication at the time of patent.
Lands that were described and patented by special surveys are generally
not susceptible to this reservation because they do not become part of-
the rectangular grid when the rectangular system is extended to the
area involved.

This automatic section line grant or dedication 1s something we should
consider when we are making our recommendations for public access. 1In
some cases specific public access reservations may not be necessary if
the “section line" right-of-way is considered adequate.




May 8, 1972

Fr., John IMlakar
1525 Tant 5th Avenue
Anchorare, Alaska

,Re; Right of way on Section Line Between .
Section 17 and Sectlon 8, Township
12 YNorth, Range 3 West, Seward Meridian

Dear John:

In accordance with my letter of April 21, 17972, I
contacted ‘Mr. Don Belfinger of the State Hlghway Department.
Enclosed. herewlth 1s Mr. Reltdinger's letter to you dated
May 5, 1972 in which Mr. Beltinger advises that the Alaska
Department of Highways has no otjection to the constructlion
of a roadway along the section line between Section 8 and 17.

In my conversations with Mr. RBeitinger. he also.
advised me that if you were roing to builld this rcad it would
be incumbent upon you to establish the oection dine and bulld
the road along the section line. : -

3 : As indicated in Mr. Beitinger's letter. the Letter
" of tNonobjection only pertains to bulldinm a road along the
‘section line to the now exlstinf frontace road now existinge
alonr the east side of the MNew Qeward Highway. This Letter.
of Honobjection does not cover access to the YHew Seward
Highway.

Frior to building any road zlong the section line;~
It would be my susrestion that you contact this office for
further discusslions relating thereto.

Yours'very truly,

DELANTY, VITESR, HOCPT,
HAYES & REITHMAN, THC.

'Eugene F, Wiles

EFVW/cs
Encl.
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1' Z l }1 j “ \ | i WILLIAH A. EGAN, GOYERHOR
U] erui; r\ax:.;=\u1\

DEPARTHMENT OF RIGITWAYS

CENTRAL DISTRICT /5700 TUDOR R0AD — F. 0. BOX 8869
AHCHORAGE 99508

May S 3 1972
Letter of Nonobjection

52A-2901

Mr. John Mlakar

1525 East 5th Avenue
Anchorage, Alaska
Dear Sir:-:

This is to advise that the Alaska Department of Highways
has no objection to the ;onstruction of a rqadway alﬁng

the section line between Sectlon 8 and Sectiog 17, Townsﬁip
12 North, Range 3 West, Seward Meridian; It is understood
that this road is to be built to join the frontage road

now existing along the east side of the new Seward Highway.

Sincerély,

JACK M. SPAKE
Central District Engineer

Donald E. Beiltinger
Central District Right of
Way Agent



DELANEY, WILES, MOORE, HAYES & REITMAN. INC.

JAMES J. DELANEY. JA. ATTORNEYS AT LAW
S 380 K STREET . TELEPHONE 279.3581
DANIEL A. MOORE, Jn. ANCHORAGE, ALASKA 99501 ARZA COBE 507
GEDRGE N. HAYES
STANLEY W, REITMAN

TTMIOMN K, BRUBAKER Apri]t 21 F) 1972

AYMOND E, PLUMMER, Jr,
T RICKARD J, WILLOUGHBY
CANIEL A, GERETY
LYNN B BATTLETT

Mr. John Mlakar
1525 E. 5th
Anchorage, Alaska

Re: Right of Way on Section Line Between
Section 17 and Section 8, Townshin
12 North, Range 3 West, Seward Meridian

Dear Mr. Mlaker:

.You have requested our opinion as to whether or not
there is a dedicated right of way for the use of nublic as a
highway on the section line between Sections 17 and 8.

A review of the Bureau of Land Management Land Office
records reveals that the lands embraced in Sections 17 and 8
were included in the Chugach National Forest by oproclamation
dated February 23, 1909. The records further reveal that -the
lands were surveyed and the plat of survey was filed with the
BLM on February 26, 1918. " On May 29, 1925, the lands included
within Section 17 and 8 were eliminated from the national forest,
and on that date became subject to entry under the Public Land
laws. The BLM records further reveal that there were no entries
unger the Public Land laws relating to Sections 8 and 17 until
1945.

Based on the foregoing information and umcn the law.

set forth in the .Attorney General's oninion of December 18, 1969,
there is a dedicated right of way for oublic use as a hlghway

on the section line between Sections 17 and 8, Township 12

North, Range.3 West, Seward Meridian. This rlght of way 1is

4 rods wide - 2 rods on each side of the séction line.
-—-——'"-__.-‘—. - ’ .
’ I have contacted Mr. Dick Kerns, Assistant Attocrney
General for the State of Alaska for the Denartment of Himghways
and Mr. Kerns has advised me that the State Department of High-
ways will issue a letter of non-objection to a nrivate party

to construct a road over this dedicated right of wav. Mr.
Kerns also advised me, however, that if any objections were
made by abutting land owners, the private party receiving the



letter of non-objection from the State would have the resoon-
sibility of settling or litigating the issue. Mr. Kerns further
advised me that a letter of non-objection could be obtained from

Mr. Don Bietinger, head of the State Right-of-Way Section located
on Tudor Road.

We are enclosing herewith a cony of the Attorney
General's opinion for your consideration. If you have any
further questions, please gdvisg. '

Xours very truly,

DELANEY, WILES, MQOORE,
HAYES & PEITMAN, INC.
P Y

b

p J
ﬁu;éggyfl\Wil('b ZCL
EFW/cs (]
Encl. /

"t

PS: In accordance with our telephone conversation of this date,
I will contact Mr. Bietinger of the State Right-of-Way Section
concerning the obtaining of a letter of non-objection for the

construction and use of the right of way along the section line
between Sections 17 and 8.
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To: Ccmmissionar Robart L. B dsley
June 19, 1970
Page 2
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DELANEY, VV'IL.ES. MooreE & HAYES
ATTORNEYS AT LAW .

JAMES J. DELANEY, Ja. 260 K STREET , TELEPHONE 275.3581

EVUGENE F. WILES ANCHORAGE, ALASKA 99501 AREA CoODE 507
DANIEL A, MOORE, Jm,

GEORGE N. HAYES ) February 20, 1969

T'OMN K. BRUBAKER

Mr. Karl L. Walter, Jr. .
City Attorney

City of Anchorage

P, 0. Box 400

Anchorage, Alaska

Re! Right-of-Way alonpg Section Lines

Dear Karl:

This is in response to your request for my opinion concerning
the above subject. .

As Indicated in my memorandum to the Director, Alaska Road
Commission dated September 12, 1956, it is my opinion that Ch. 19
SLA 1923 and Ch. 35 SLA 1953 were effective zcceptances of a
dedication made by the United States pursuant to the authority
of the Act of July 26, 1866 (14 Stat. 254; R,S. 2477; 43 USC 932).
My opinion on this matter has not changed notﬁithstandlnc Cpinion

~No, 11 of the Attorney General of the State of Alaska dated July
_26, 1962, 1/

Although it i1s my opinion that the foregoing laws were
effective acceptances of dedications made by the Federal Govern-
ment there are a number of legal principles that must be taken
into consideration to determine whether or not a section line in
Alaska has bveen effectively dedicated for highway purposes and to--
answer the questions set forth in your letter of January 14, 1969.
These principles are:

1. The dedication by the United States oursuant to the

Act of July 26, 1866, supra, does not take effect until

the date of the acceptance of the dedication by State

authority or by public use. 2/

ne,

1/ Attached hereto is previous correspondence with the Territorial
Attorney General relating to this same subject. The correspondence
includes: Letter from the Attorney General to Mr. Roger R. Robinson

. dated .August 20, 1956; memorandum from Office of the Solicitor to .
Operations Supervisor BLM, dated August 31, 1956; and letter from
the Attorney General to Mr, Roger R. Robinson dated September 25, 1356,

./ Kolcen v. Pllot Mound TP et al, 157 NW 672; Koy et al v. Itten,
369 T, 148; Lovelace v. Higntower, 168 P,2d 864; Hamerly v. Denton,
359 P.2d 121; Kirk v. Schultz, 119 P.2d 266, :




Re:t Right-of-Way alons Section Lines Page Two

2. The offer of the United States fo dedicate public lands
for highway purposes pursuant to the Act of July 26, 1866
terminates if not accepted Drior to the 1ssuance of uatent
by the United States. 3/ .

3. The dedication by the United States oursuant to the

Act of July 26, 1866, relates only to public land of the
United States, and does not apply to public land reserved

for public uses or public lands validly entered under the
publie land laws. Accordingly, if public lands of the

United States have been-withdrawn or reserved by the United
States for public uses, or entered under the public land -—=——
laws by private individuals prior to the acceptance of the
dedication, such lands are not subject to the dedication
provided by the Act of July 26, 1856, so long as such lands
remain wlthdrawn or reserved or are subject to a valid pri-
vate right initiated prior to acceptance of the dedication, 4/

"4, There can be no acceptance of the dedication provided -
by the Act of July 26, 1966, by virtue of Ch, 19 SLA 1923 -
or Ch. 35 SLA 1953 until the public lands have been surveyed
and the sectlion lines established. 5/

5. The dedicat*on by the Unilted States pur suant to the Act
of July-26, 1866,cnce accepted by the State or by public
use rgmains in effect unless vacated pursuant to applicable;
law., 6/ :

3/ Ball v, Steohens, 158 P,2d 207

4/ Korf v, Itten, 169 P, 148; Stofferman et ux v. Okanogzan County,
136 P, 48L4; Leach v. Manhart, 77 P.od 6523 Atchison etc. R. CO. V.
Richter, 148 P, 478, ‘ .

5/ Cox v. Hart, 43 s.ct. 154, 260 U.S. 427, 67 L.Ed., 332; Vaught
Zv., McClymond, 155 P.2d 612; Carroll v. U. S., 154 F, 425; Smith v,
Whitney, 74 P 2d 450 Bullock v. Rouse, 22 P, 919; Verdi Develop-

ment Co. v. Dono-Han Min. Co., 296 P.2d4 429; Phelps v, Pacific Gas

and Electric Co., 190 P.2d 209; 43 USC Sec. 751 and 752. These i
cases hold in effect that a survey of public land does not ascertain.._
boundaries but creates them and that therefore section lines have

no existence prior to survey and are incapable of description or.-
conveyance prior to survey.

~6/ Huffman v. Boazrd of Suv'rs of West Bav TP, Benson County, 182
~“NW T59;. Costain v, Turner County, 36 NW 2d 382' Pederson v. Canton
TP, 34 NW 2d 172; Faxon v, Lallie Two.,, 163 NIW 531, Writ of Error
Dismissed (39 S.Ct. 491, 250 U.S. 634; 63 L.Ed. 1182) '

-
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In order to apply these legal,.principles to the situztion
in Alaska, 1t wlll be helpful to review the Alaska law relating

to rights~of-way on section lines.
as follows:

1.

14

Ch, 19 SLA 1923

Section. A tract of four rods wide between each
section of land in the Territory of Alaskaz is
hereby dedicated for use as public highways, the
section line being the center of the highway.

.But if such highway be..vacated by any competent

authority the title to the respective strips
shall inure to the owner of the tract of which
is formed a part by the original survey.
Approved April 6, 1923. (codified as Sec.

1721 CLA 1933)

2.

' Ch., 1. Extraordinary Session Laws of Alaska 1949,

This Act provides in pertinent part as follows:

¥ % ® WA1] Acts or parts of Acts heretofore
enacted by the Alaska Legislature which have

not been incorporated in said compilation

[1.e. ACLA 1949] because of previously enacted
general repeal clauses or by virtue of repeals
Ey Implication or otherwise are hereby repealed.
% % %

Sec, 3¢ An emergency 1s hereby declared to
exist and this Act shall take effect ilmmedlately
upon its Dassage and aooroval 7/

Approved gnuarz 18, 1949

Ch., 123 SLA 1951

Section 1. A tract one hundred feet wide be-
tween each section of land owned by the Territory
of Alaska or acquired from the Territory, is here-
by dedicated for use as publlec highways, the sec-
tion line belng the center of sald highway. But
1f such._highway shall be vacated by any competent

authority the title to the resepctive strips shall.

inure to the owner of the tract of which it formed
a2 part by the original survey.
Approved -March 26, 1951

4/ Ch, 19 SLA 1923 as codified in Sec. 1721 CLA 1933 was not

incoroorated in ACLA 1949 and was therefore’ reoealea effective

January 18,

1949,

The pertinent leglslation 1s

(Y /’71-0‘9-/
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4, Ch. 35 SLA 1953

Section 1. A-tract one hundred feet wide be-
tween each section of land owned by the Terri-
_tory of Alaska, or acqulred from the Territory
and a tract four rods. wide between z2ll other
sections in the Territory, is hereby dedicated
for use as public highways, the section 1line
being the center of said right-of-way. But

if such highway shall be vacated by any compe-
tent “authority the title to the respective
strips shall inure to the owner of the tract
of which it formed a part by the original
survey. 8/ : ’ '
Approved larch 21, 1953.

5 A.,S. 19.10.010 : )
Sec. 19,10.010, Dedication of land for opublie
highways. A tract 100 feet wide between each
section of land owned by the state, or acquired
from the state, and a tract four rods wide be-
tween all other sections in the state, is dedi-
cated for use as public highways. The section
line -1s the center of the dedicated right-of-
way. If the highway is vacated, title to the
strip inures to the owner of the tract of which
it formed a party by the original survey.

As can bé seen, the foregoling legislation relates to rights=
of-way on sectlon lines of lands owned by the Territory and State
of Alaska as well 2s public lands owned by the United States.

Consideration will first be given to section line rights-~
of-way * over public lands of the United States.

PUBLIC LANDS OF THE UNITED STATES

v

As held in Costain v. Turner County, 36 NW 24 382, Ch., 19
. SLA 1923 would constitute the first statutory acceptance by the
fTerritory of Alaska of the dedlcatlion by the Unites States pur-
suant to the Act of July 26, 1866 for section lines on the public
lands of the Unlted States, ' '

_To determine 1f a four-rod right-of-way has been esztab-
lished as to a specifilc section line on the public lands of

’7/ This statute in effect re-enacted Ch. 19 SLA 1923 as such
chapter applied to publlc lands of the United States.
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the Unlted States by virtue of the acceptance of the dedication
icontained in Ch. 19 SLA 1923 or Ch, 35 SLA 1953, one must apply
the principles-of law set forth above to the facts in each par-
ticular instance. As these principles and facts are not readily
susceptible ¢to a oroad general discussion, I will set forth
certaln questions and specific situations which can exist and.
my conclusions as to these situations based on the foregoing
principles of law,

1. What is the effect of a2 section line being surveyed
and in existence prior to April 6, 1923, the effective.
date of Ch., 19 SLA 19237

(a) 1If the section line was surveyed prior to
April 6, 1923, and the land abutting the section
line was not patented or withdrawn or reserved
for public uses, or entered by private parties
under the publie¢ land laws on April 6, 1923, a
l-rod right-of-way, 2 rods on each side of the
section line was created., This right-of-way
would still be in existence today unless speci-
fically vacated by competent authority.

{b) If the section line was surveyed prior to
Aprll 6, 1923, and the land -ebutting the section
line was withdrawn or reserved for public uses
or entered by a private party or patented to =
private party on such date, no right-of-way was
created. If a private entry existing on April
€, 1923 went to patent, the entryman patentes
would take the land patented free of any section
line right-of-way. Also, all public land patented
prior to April 6, 1923 would not be subject to a
.Sectlion line right-of-way.

(c) If the section line was not surveyed as of
April 6, 1923, no right- of-way was created as
of that date. :

2. If the sectlion line was not established on April 6,
1923, what 1s the effect of a survey subsequent to April
6, 1923, the effective date of Ch. 19 SLA 1923 and prior

_ to January 18, 1949, the date of the repeal of Ch. 19
SLA 19237

(a) If the section line was surveyed between
April 6, 1923 and January 18, 1949, and the land -
abutting the section line was not withdrawn or
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reserved for public uses or entered by a private
party at the time of the survey, a i~rod right-
of=-way, 2 rods on each side of the section line,
was created., This right-of-way would still be
in existence today unless specifically vacated
by competent authority.

(b) If the sectlion line was surveyed between
- Arpll 6, 1923 and January 18, 1949, and the.

land abutting the section line was withdrawn

or reserved for public uses or entered by a

private party at the-time of the survey, no

right-of-way would be created at the time of

the survey. In such eircumstances, if a pri-

vate entry existing on the date of survey goes

to patent, the entryman patentee would take the

land patented free of any. section line right-

of=way. )
3. If the lands abutting a surveyed section line existing’
on April 6, 1923 were withdrawn or reserved for public uses
or were entered by a private party on April 6, 1923, what
would be the effect of a2 revokation of the withdrawzl or
reservation or relinquishment of the. private enftry made.
on or after ‘April 6, 1923 and prior to January 18, 19497

(2) Such land would become unappropriated public- -
lands and a UY-rod right-of-way, 2 rods on each

- 8lde of the sectlion line, would be created. This
right-of-way would still be in effect today unless
specifically vacated by competent authority.

4, If the lands abutting a section line were withdrawn

or reserved for publlic uses, or were entered by a private
party at the time the lands were surveyed when such survey
took place subsequent to April 6, 1923, what would be the
effect of a revokatlon of the withdrawal or reservation

or relinquishment of the private entry made on and after
such survey and prior to January 18, 19497

(a) Such lands would become unappropriated public
lands and a 4d-rod right-of-way, 2 rods on each
~-galde ¢f the section line would be created. This
right-of-way would still be in effect today unless
specifically vacated by campetent authority. :
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5. What was the effect of the repeal of Ch., 18 SLA 1823
on Jnauary 18, 1949°?

(a) This repeal did not affect the rights-of-
way that were previously established on sectilon
lines.as set forth above. Such rights-of-way
are stlll in exdistence unless specifically
vacated by competent authority. .

(b) The repeal of Ch., 19 SLA 1923 on January 18,
.1949, however, did create a situation wherein
section lines that were surveyed on the public
lands in Alaska between January 18, 1949 and
March 21, 1953, the date of Ch. 35 SLA 1953,
may not be subject to the 4~rod right-of-way
because of the repeal. An illustration of such
a situation is where the rignt-of-way did not
take effect prior to January 18, 1949 because
the sectidn lines were not surveyed prior to
that time. Thereafter, subsequent to January
18, 1949, and prior to March 21, 1953, the lands
were surveyed and entered by a private party and
patented to such party, Such party would take
patent free of any right-of-way on the section
line.
A further example is where the lands were sur-~
veyed prior to January 18, 1949 but no right-
of-way was created because at the time the land
was surveyed, 1t was reserved for public uses,
After January 18, 1949, the reservation was
revoked and a private entry was made prior to

- March 25, 1953. Thls entryman, i1f he obtalned
patent to the land, would obtaln such patent
free of any section line right-of-way.

6, What is the effect of Ch, 35 SLA 1953 as now amended
"and codified in A.S. 19.10.,010%

(a) It was in effect a re-—enactment of Ch. 19
SLA 1923 as such chapter applied to publle lands
of the Unlted States.

) (b) It has no effect on the section line rights-
of-way previously created over public lands of
the United States by Ch., 19 SLA 1923. Such
rights~of-way are still effective unless - vacated
by competent authority.
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(c) If the section line was surveyed on public
lands of the -United States between January 18,
1949, the date of the repeal of Ch. 19 SLA 1923,
and March 21, 1953, the effective date of Ch., 35
SLA 1853, and the land abutting the section 1line
was not patented, or withdrawn or reserved for
public uses or entered by a private party on
March 21, 1953, a L-rod right-of-way, 2 rods

on each side of the section line was establlished.
This right-of-way would still be in existence
today unless speclfically vacated by competent
authority.

(d) If the section line was surveyed on public
lands of the United States between January 18,
1949 and March 21, 1953, and the land abutting
the section line was withdrawn or reserved for -
public uses, or entered by a private party or
patented to a private party on March 21, 1953,
no right-of-way was created. In such circum-
stances, 1if a private entry existing on March
21, 1953 went to patent, the entryman patentee
would take the land patented free of any section
line right-of-way, Alsc, 2all public land sur-
veyed between January 18, 1949 and March 21,
1953, which was patented prior to March 21, 1953,
would not be subJect to a section line right-of—
way, .

(e) If the sectlon line was surveyed between
January 18, 1949 and March 21, 13953, and the
land abutting the sectlion line was withdrawn

or reserved for public uses, or entered by a
private party on March 21, 1953 and subsequent’
to March 21, 1953, the withdrawal or reservation
was revoked or the private entry relinquished,
such land would then become unappropriated
public land and a 4-rod right-of-way along

the section line would be created. This right-
of-way would still be in effect today unless
specifically vacated by competent authority.

(f) If a section line on public lands of the .
United States was surveyed after March 21, 1953,
and the land abutting such section line was not
withdrawn or reserved for public uses, or entered
by a private party at the time of the survey, a
4erod right-of-way, 2 rods on each side of the
section line was createds This right-of-way
would stlll be in existence today unless vacated
by competent authority.
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(g) If the section line was surveyed after
March 21, 1953, and the 12nd abutting such
section line was withdrawn or reserved for
public uses or entered by a private party on
the date of the survey, no right-of-way along
the section line would be created. If the
private entry existing on the date of the
survey went to patent, the entryman patentee

- would take the land patented free of any sec-
tion line right-of-way.

(h) If the sectioﬁ”line was surveyed after '
March 21, 1953 and the land abutting the
section line was withdrawn or reserved for
public uses or entered by a private party on
the date of the survey, and subsequent to the
survey. the withdrawal or reservation was re-
voked or the private entry relinquished, such
land would then become unappropriated public
land and a Y4~rod right-of-way along the section
line would be created. This right-of-way would -
remain in effect unless and untll vacated by
conpetent authority.

TERRITORY OR STATE OF ALASXA LAND

The problems relating to section line rights-of—way on lan
previously owned by the Territory or now owned by the State of
Alaska are not as involved as those relating to such rights-of-~
"way on public lands of the United States. The reasons for this
are two~fold.

First: Almost all of the lands owned by the Territory we:
granted to 1t by the Federal Government by Act of Congress, An
example of such Act is the Act of March 4, 1915 (38 Stat, 1214,
48 USC 353) granting lands for school purposes to the Terr*tory
of Alaska. This grant of public lands by the United States to
: the Territory did not become effective to pass title to the

Territory until the lands were surveyed and the section lines
ascertained. 43 USC 751; U.S. v, State of Wyo., 67 S.Ct, 1319,
331 U.S. 440, 91 L.Ed. 1590. Accordingly, if the lands were
-surveyed subsequent to April 6, 1923, the effective date of
Ch. 19 SLA 1923, the State would acquire title with a section
line easement., If the lands were surveyed prior to April 6,
1923 and retained by the State subsequent to April 6, 1923,
the lands would also be subject to such a right- of-way.
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However; there are two situations where such lands acquired bj
the Territory from the Federal Government would not be subject
to such a right of way. These are !

1, Where the land was surveyed and title passed
to the Territory prior to April 6, 1923 and the
Territory conveyed such land prior to April 6,
1923, (It is very unlikely that you will find
such a situation )

2. Where the land was-surveyed and title passed

to the Territory subsequent to January 18, 1949,

the date of the repeal of Ch. 19 SLA 1923, and

prior to March 26, 1951, the effective date of

Ch. 123 SLA 1951 9/ and such land was conveyed

by the Territory prior to March 26, 1951, (It

is also very unlikely that this situation will

arise.)

Second: By virtue of Ch., 123 SLA 1951 as now codified in
A.S., 19,10.010, all lands acquired from the Territory or the
State of Alaska on or after March 26, 1951, the effective date
of .such Act, are subject to a 100-foot section line easement,
50 feet on each side of the section line. Accordingly, there
appears *to be no section line rlight-of-way probolems as to Terri-
tory or State lands transferred into private ownership on or
after March 26, 1951.

When the foregoing conclusions are applied to the specific‘
question asked in your letter of January 14, 1968, 1t can be

-ascertalined that if a homesteader entered public lands of the

United States subsequent to January 18, 1949, the date of the
repeal of Ch, 19 SLA 1923, and prior to March 21, 1953, the
date Ch., 19 SLA 1923 was re-enacted as to public lands of the
Unilted States, whether or not he would take the land subject to
a section line right-of-way would depend upon the date of the
survey of the section line in question, If the section 1line

"was surveyed prior to January 18, 1349, and the land.abutting

the section land was unappropriated public land at the time of
the survey or any time prior to the homestead entry, the entry-
man would take the land subject to the section line easement.

-However; if the land was surveyed subsequent to January 18, 1949

and prior to March 21, 1953, the homestead entry initiated be-
tween such dates 1f i1t goes to patent would be patented free

9/ Ch. 123 SLA 1951 re- established section line rights-of-way
on all lands owned by the Territory.
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.of any section line right-of-way. The same principles would apply
'to one who made entry on January 17, 1949, If the lands were sur-
veyed any time prior to his entry and the land abutting the section
line was unappropriated public land at the time of the survey or
any time prior to entry, the entryman would take the land subject
to a section line right-of-way. However, 1f the land was surveyed
subsequent to his entry and his entry goes to patent, he would

take the land free of the section line right-of-way. Accordingly,
the date of survey in most of the cases is the determining factor
as to whether or not a section line right-of-way is established.

I feel that the foréébihé_diécussion encompasses most of
the situations you will encounter, however, if you have further
questions, please let me know,

Yours very trulj,
. DELANEY, WILES, MOORE & HAYES
. g / / Z
AL VLJ {é,/.z'.; 6
Eugene/F, Wilés
)EFW/cs
Enclosurgs .
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1969 Opinicns of the
“Attornecy General No. 7

Mr. F. J. Keenan, Director
Division of Lands

Department of Natural Resources
Anchorage, Alaska 99501

RE: . Section Line Dedications for .
. Construction of Highways

Dear Mr. Xeenan: .

Reference is made to your request for an oninicn
concerning the existence of a right-of-way for construction
of highways along section lines in the state.

It is our opinion, subject to the excenticens
herein noted, that such a right-of-way does exlist along every
section line in the State of Alaska. In reaching this con-
clusion we rely upon the following points:

(1) Congress by Act of July 26, 1866, granted the
right-of-way for construction ol highways over unreserved
public lands.l/ The operation of this Act within the SuauF
is well recogn*zed 2/ and it provides as follows:

1/ Act of July 26, 1866, 14 Stat. 253, 43 U.S.C.A. 932 (196U)
RS Sec., 2U77. o

2/ Hamerly v. Denton, 359 P.2d 121 (Alaska 1961). See also:
Mercer v. Yutan Construction Company, 420 P.2d 323
(Alaska 1966); Berger v. Ohlson, 9 Alaska 389 (19329);
Clark v. Taylor, 9 Alaska 298 (1938); United States v.
Rogge, 10 Alaska 130 (1541l); State v. Fowler, 1 Alaska
LJ No. 4, p. 7, Superior Court, Fourth Judicial District
(Alaska 1962); Pinkerton v. Yates, Civil Action Mo, 62-
237, Superior Court, Fourth Judicial District (Alaska 18853).
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. The fight-of-Way for the constructlon
-of hiphways over public lands not reserved
for public uses. is hereby sranted.

(2) This grant of 1866 constltutes a'etanding of fer
of a free right-of-way over the public domain. 3/ The grant
is not effective, however until the offer is accented M/

(3) In Hamerly v. Denton, supra note 2, the Supreme
Court of Alaska stated the general rule rerardlng acceutance -
of this federal grant saylnP at page 123:

... before a highway may be ﬂreated there
must be elther some positive act on the cert
of the appropriate public authorities of the

state, clearly manifestine an intention to
accent a grant, or there must be public user
for such a period of time and under such condi-
tions as to prove that the grant has been
accepted. (Emphasis added.) 5/

(4) In 1923 the territorial lesislature enacted
Chapter 19 SLA, which provided as follows:

Section 1. A tract of 4 rods wide between
each section of land .in the Territory of Alaska
is hereby dedicated Tor use as public highways,
the section line being the center of said hl?h—'
way. . But if such.highway be vacated by any
competent authority, the title to the respective
strips shall inurec fo the owner of the tract of
which it formed a part by the oriminal survey.
(Approved Apr. 6, 1923)

3/ Streeter v. Stalnaker, 61 Neb., 205, 85 NV 47 (1901)
and Town of Rollingm V. Emrich, 122 Wis. 134, 99 NW 464
(190%); See also 23 Am.Jur.2d Dedication, § 15.

4/ Hamerly v. Denton, supnra note 2; J.ovelace v. Hightower,

.. 50 N.M. 50, 168 P.2d 860, (19M6) Koloen v. Pilot Mound
TP, 33 N.D. 529, 157 NW 672 (191677 Kirk v. Schultz,
53 1da. 278, 113 P.2d 266, (1941).

5/ See also Koloen v. Pilot Mound TP, supra note 4; and
Kirk v, Schultz, suora note 4.
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This Act was included in the 1933 compilation of
‘laws as Sec. 1721 CLA 1933; nowever, it was not included "in
ACLA 1949, and therefore was repealed on January 18, 1949.6/

‘ In 1951 the territorial legilslature enacted Chapter
123 SLA 1951, which provided as follows:

Sectien 1, A tract 100 feet wide between
each section of land owned by the Territory
of Alaska or acqulred from the Territory, is
hereby dedicated for use as public highways,
a section line being the center of saild
highway. But 1f such highway shall be vacated
by any competent authority the f£itle to the
respective strips shall inure to the owner
of the tract of which it formed a part by _
the original survej.'(Aoproved March 26, 1951) 7/

In 1953 the territorial legislature enacted Chapter 35
SLA 1953, which provides as follows: T

Section 1. Ch. 123 Session Laws of Alaska
1951 is hereby amended to read as follows:

Section 1. A ftract 100 feet wide betveen
each section of land owned by the Territor
"of Alaska, or acguired from the Territory,
and a tract U rods wide between all other
sections in the Territory, 1s hereby dedi-
cated for use as public highways, the section
line being the center of said rlrht—of—way.
‘But if such highway shall be vacated by any
competent authority the title to the resvpective

6/ Ch. 1 SLA 1949 provides in part that "All acts or parts
of acts heretofore enacted by the Alaska Legislature
which have not been incorporated in said compilation
because of previously enacted general repeal clauses

or by virtue of repeals by implication or otherwise

are hereby repealed.”

7/ This was a reenactment of the 1923 statute; however, in
iuS amended form it applied only to lands "owned bv" or

"acquired from" the territory, and the width of the
right-of-way was increased to 100 feet.
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strips shall inure to. the owner of the
tract of which it formed a part by the
original survey. (Approved March 21, '1953) 8/
(5) The forepoing lepislative acts clearly
‘establish a section line right-of-way on all land owned by
or acouired from the .State or Territory while the legislation
was in force. 1In our opinion, the 1923 and 1953 acts also express
the leglslature's intent to accent the standing federal rirht- -
of-way offer contained in the Act of July 26, 1866.

There 1s no requirement that the act of acceptance
contain a speclfic reference to the federal offer. 1In Tholl v,
Koles, 65 Kan. 802, 70 P. 881 (1920), the Supreme Court of
Kansas discussed legislative acceptance by reference to section
lines saying at page 882:

The congressional act of 1866, as will
be observed, is, in language, a present and
absolute grant, and the Kansas enactment of
1867 is a positive and unqualified declara-
tion establishing highways on all section
lines in Washington county. The general
government, in effect, made a standing pro-
posal, a present grant, of any portion of
its public land not reserved for public
purposes for highways, and the state accented
the proposal and grant by establishing
.highways and fixing thelr lccation over
public lands in Washington county. The
act of the legislature did not specifi-
cally refer to the congpressional grants,.
nor declare in terms that it constituted
an acceptance, but we cannot assume that
the legislature was ignorant of the grant,
or unwilling to accept it in behall of tne

Oy | o o —ttr———tir et

state for hiphways. The law of conEress

8/ With this amendment the stztute once arain anplied to both’

) territorial and federal lands, and except for the increased
width of the right-of-way on territorizl lands, the statute's
application was identical to the original 1923 statute.

See A.S. 19.10.010 for present codification.
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giving a right-of-way for highway purposes
over the publiec lands in Washington county
was in force when the legislature acted,
and it was competent for it to take advan-
tage of that law, and the general terms
employed by it are sufficiently brocad and
inclusive to constitute an acceptance.
(Emphasis added.)

Other jurisdictions have enacted simiiar legislation,
and there is abundant authority to support acceptance by
legislative reference to section lines.9/

The Alaska statutes employ the phrase '"is hereby
dedicated", and we recognize that this phrase 1s not normally
used as a term of acceptance, Nevertheless, the language 1is
not inappropriate where a legislative body 1s seeking to accept
the federal offer, while at the same time making a ded*cation of
land it already owns . 10/

Furthermore, in attempuing to construe these statutes,'
it is presumed that the legislature acted with full knowledge
of existlng statutes relatlng to the same subject 11/ and that
it:

9/ (Costain v. Turner, 36 NW 24 382 (S.D. 1949); Pederson v.
Canton TP, 34 NW 2d I72 (s.D. 1948); Wells v. Pennington County,
2 S.D. 1, FERL 305, (1891); Walbrldpe v. Board of Com'rs of
Russell Countv, 74 Xans. 3&1 86 P. 473, (19065} Korf v. Itten,
64 Colo. 3, 169 P, 148, (1917).

10/ See 23 Am.Jr. 2 Dedication § 41, where it is stated:

Technically, offer and acceptance are
Independent acts. Sometimes, however, the
offer and the acceptance are so intimately
involved in the same acts or circumstances
that the necessity and the faect of the
acceptance are somewhat obscured, as where
the dedication is made by some governmental
apgency, the property already being public
in ownership, or where the dedication is
by statutory proceedings, ...
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.««. had, and acted with respect to,
full knowledge and information as to the
subject matter of the statute and the
existing conditions and relevant facts
relating thereto, as to prior and existing
law and legilislation on the subject of the

"statute and the existing condition thereof,
as to the judieial declisions wlth respect’
to such prior and existing law and legis-
lation, and as to the construction placed
on the previous law by executlve officers
acting under it; and a legislative judgment
is presumed to be supported by facts known
to the legislature, unless facts judicially
known or proved preclude that possibility.
(82 c.J.S. 544 § 316) :

The statutes of 1923 and 1953 purport to act upon
all section lines in the territory. Such legislation affecting
land not owned by the territory would have been in contravention
of U8 U.S.C.A. 77 and invalid were it anything other than an
acceptance of the Federal Grant of 1866.12/ -

The legilslature is presumed to have known the law,
and to have intended a valid act, and it follows that these
statutes were intended as an acceptance of the federal offer.

(6) Like the standing federal offer, the Alaska
statutes are continuous in thelr operation, and they apply to
each” section of land in the state as 1t becomes eligible. for
section line dedication. Publle lands which - come open through
cancellation of an existing withdrawal, reservation or entry,
and subsequent acquisitions by the territory (or state)
are all subject to the right-of-way. '

(7) "Our conclusion that a right-of-way for use as
public highways attaches to every section line in the State,
is subject to certain qualifications:

12/ 48 U.S.C.A. 77 provides in part that: "That 1egislabive
power of the territory of Alaska shall extend to all
rightful subjects of legislation not inconsistent with
the constitution and laws of the United States, but no
law 'shall be passed interfering with the primary disposal
of the soil; #¥x 0
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2. Acceptance under the Act of 1866 can
operate only upon "public lands, not re-
served for publlic uses". Consequently

if prior to the date of acceptance there
has been a withdrawal or reservation of
the land by the federal government, or. a
valid homestead or other entry by an
individual, then the particular tract is
not subject to, the section line dedica--
tion.13/ (However, once there has been
an acceptance, the dedication is then
complete, and will not be affected by
subsequent reservations, conveyances

or legislation.)l4/

b. The public lands must be surveyed and
section lines ascertalned before there can
be a complete dedication and, acceptance of’
the federal offer.l5/

¢. The dedication of territorial or state

lands does not apply to those tracts which

were acquired by the territory and subse-
gquently passed to private ownership during
periods in which the legislative dedication

was not in effect; that 1s, prior to April 6,
1923, and between January 18, 1349 and March 26,
1951.

13/ Hamerly v. Denton supra note 2; Bennett County S.D, v.

—  U.S,, 298 F.24 g’ (1968); Korf v. “Itten, sunra note 9;
Stofferman v. Okanogon Countq, 76 Wash. 265, 136 P. MBL
(1913); and Leach v. Manhart, 102 Colo. 129, 77 P.2d 652,

(1938).

Huffman v. Board of Supeérvisors of West Bay TP, 47 N.D.
217, 182 NW U459, (1921); Wells v. Pennington, suura note 9;
and Lovelace v. Hipghtower, supra note i; Du”f*eld v,
Ashurst, 12 Ariz, 360, 100 P, 820, (1909), zppeal dismissed
725 U.S. 697 (1911) :

15/ Note, however, that the Alaska statutes apply to each
section line in the state. Thus, where protracted surveys
have been approved, and the effective date thereof pub- -

" lished in the Feder'a'I Register, then a section line right-
Qf—way attaches to the protracted section line suhiect o

o
£~
&
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d. Acceptance of the federal grant

applies only to those lands which were

"public lands not reserved for public uses”,

during periods in which the legislative

acceptance was 1in effect; that 1s, between

April 6, 1923, 'and January 18, 1949, and

after March 21, 1953.

In summary, each surveyed section in the state is
subject to a section line right-of-way for construction of °
highways if: '

l. It was owned by .or acquired‘from the Territory
(or State) of Alaska at any time between April 6, 1923, and
January 18, 1949, or at any time after larch 26, 1951, or;

2. It was unreserved public land a2t any time between
April 6, 1923, and January 18, 1949, or at any time after
March 21, 1953. R

The width of the section line reservation is Tour
rods (2 rods on elther side of the section line) as to:

1. Dedications of territorial land prior to
January 18, 1949, and;

2, Dedications of federal land at any tlme.

The width of the reservaulon is 100 feet (50 feet on
elither side of the section line) for dedications of state or
territorial land after March 26, 1951.16/

Opinion No. 11, 1962 Opinions of the Alaska Attorney
General, to the extent 1t is inconsistent with the views.
expressed herein, is disapproved.

16/ For further discussion of section line right-of-way width,
see Opinion No. 29, 1960 Opinions of the Alaska Atiorney
General.

Very truly yours,

G. KENT EDWARDS
ATTORNEY_GENERAL

Yy
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ohn X. Nerman
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M, Curis Twvons
- . ~ N~
Marzh 21, 1856
Pare wSe
&:_.De b

1
I

! There 15 cne further cverriding exception, in the czase
“of publis lands of the Tederzal sovernment reserved for some use,
The prime example of suzh lands in the Anchorage area would be
the Fort Rishardson-Tlmendorf military reservation. These azxe
lands whichy, within the terms of ithe 150606 Federal statute, are
"reserved for public uses’. Here agzain we would get into a
problen of jusslivg dates. In the saze of all landsz mot yet
reserved for public uses in 1823 there would exist an eacement
according to the terms of the 1923 statute. Waere, however, thne
Fedexral land had been reserved-foz-public uses priovr o the 1923
‘statute, there would exist no easement. Thus, for eiample, in
the case of the Tort Richavdson ¥Military Reservation, waich ac-
cording to our information was astablished in 1940, there may be
a four rod section line easemon: on cvary section line within the
reservation. Had the reservaerTouw o oy ssléblished prior to 1923
there would certainly be no sush casemants. The guestion of what
effect a Federal withdrawal of land previously within the public
domain and subsequent fo the estadblisnment of the easement would
have wpon those easenenis 1s one which at first impression does
not seem to differ from the effact of thie repeal of the 1823
(:katute previcusly discusssd 2bove. Before such’ an opinion was
acted umon however, since we are overating within the area.of.
absolute Faderal authority, we would want to take the opportunity
to research the matter furthar and s2e waat was done at the time
of the reservation of that land.

Very tiuly yours,
BURR, BONEY & PEASE
Pian
ot S
o A/ S
Theodore M.{?éasé; J5
NP3 /szp /
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E OF ALASKA

DEPARTMENT OF LAW
SFFICE OF TKL ATTORKEY GEXCRAL

RILLIAA L [EAX, S0YI2K3R

BOX 2170 = JUREAY

1962 Opiniocns of the

Attorney General No, 11

.Nly éﬁ, 1962

Mr. Donald A, HoXinnon, Commissioner

Daartment of lighways

Douglas, Alaska

Attention:

Mr. Alfred A, Baca

State Right of Woy Agent

- Ret

».ar Mr, MoKinnon:

You have askad whether the State has a right of way

Section Line Decdications;

An interpretation of Ch. 19,
SLA 1923, Ch., 123, SLA 1951
and Ch, 34, SLA 1953,

"¢ ~ment along certaln section lines, which can be used for
D.g.away purpoues without conpensation.

Swa 1953,

_tie Constitution of the United States,

If the State has such an easement it must be based
uv».a elther Ch, 19, SLA 1923, Ch. 123, SLA 1951 or Ch. 35,

Section 1.

The relevent language of Ch, 19, SLA 1923 states:

A tract of four rods wide

betyween each section of land in the Terrifory
‘of Alaska 1s hercby dedicated for use as publile
highwawrs, the. scotion 1lina being the center of

said highway.

But if such highway shall be

vacated by any competent authority the title to
the respective sdrips shall inure to the owner
of the tract of which it formed a part by the.

original survey,"

The legislature could not be referring to sections
vhich have passed to private ownershlp becauce dedication of
cugoments on private property would be an infringement of
visted property rights prohibited by the fifth amendment to

Nor could the terri-

Tertal legislature legally dedicate an casement in section

“1lines
Act i

over the
(48 vsca

§

ubliec domain.

Section 9 of the Alaska Crganic

TT) reads in part as follows:

S Y
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"The legislativo power of the Territory of
Alaslza shall extend to all rightful subjects of
leginlation not inconsolctent with the Conmstitution
and lawgs of the United States, but no law shall
be pacoed interfaering with the primary dicposal
of the soil; ., . , " Cf, Betsch v, Umphroy,

270 Pod, Rep,, 45, 48 (1921).

The presorving of aon cascment in the torritory cer-
tainly would interfore with.tho primary dispooal of the soil,
Since the territorlal leglslature had no powers not conforred
by federal statute, Ch, 19, SLA 1923 cannot be conotrued as a
. dedication of right-of-way casecmenta on federal lands, '

Ch., 19, SLA 1923 could only be affogtlive to dedicate
cn ecascment on land owmed by tho Tcrritory of Alaska and con=-
voyed nubsoquent to therapproval of the Act of‘lpril 6, 1923,
Howover, this question 1o moot bocause according to the Bureau
of Natural Resources, the Territory of Alaska frem the period of
i¢o inception until statehood nevor popcessed more than 105,000
coreca, 1t is my understanding that this land 1s located in
_coall parcels throughout the State and is uged for school and
“Hublic works purposes., It is doubtful if any of this land has
“ever beon conveyed, *

Ch, 19, SLA 1623 was included in the 1933 wsccmpilation
of sesolion laws but was omltted from the last compilation in
1949, All aots not included in the compilation were' expresaly
:epealed Chapter 1, ESLA 1549, , .

In 1951 theo Tarritorial Legizlature enacted Ch 123,
SLA 1951 which statod: _ )

: "Section 1, A tract of one hundred feet
wide botweon cach ooction of land owned by fthe
Territory of Alacka, or acquired from tho
Territory, 1o hercby dedlicated for use as public
highways, theé sectlion line being the center of
paid highway. Byt if such highway shall be
vacated by any competent authority the title to
the respective stripa shall lpnure to the owner:
of the tract of Hhich it formed a part by the
original survey." .

The only real distinction between Ch, 19, SLA 1823
(_nd Cn, 123, SLA 1951 is tho incroase in width of tho ease-
ment [roam four rods %o ons hundred feet, Ch, 123, SLA 1651
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ig deorived from House Bil1l No, 101, Tha Bill in 1ts original
fora reitorated Ch, 19, 9LA 1923 which had beon ropcaled., On
Macch 20, 1951 tho Scnata cmcndced lHouse Bill No. 101 to its
proasaent form, Thae cmondmzntio road in part as follows:

. "Page 1, linc, 11, dolocte tha word 'in'!
-and pubstltuta Lhorofoxr tho vords touncd by
end aftoer tho word tAlaska! lnoert a coozmn
and the words ‘or acquired from the Territory!

.....

ond a comza,." CL.7Sanata Journal of Alaska

1951, Pages 789, 790.

" Thooo anmendments indicato that tho leglislature was
waro of-1tas limited powors and thercfore did not attempt to -

oy At

dodicate eagomenta on lands not owned by the Territory of Alacka.
Ch, 35, SLA ‘1953 amended Ch, 123, SLA 1951 as follows:

"Section 1. A tract one hundrod fecot widg
betwoon cach pection of land owmed by tho
Torritory of Alaska, or acquired from the
Territory, and a tract four rodso wide 'botween
a8ll other céctions In thae Territory, 1s hereby
dcazcated Ior use ag public highways, . . . "
(2mondmant emphasizad ,

_ Hecwover, thoe anzandment was of no offect since a
1 "zlislature operating undor the limitations of 48 USC § 77
¥wu Without powier to dedlcate section line property not owmed
.by the Torritory. The power to "dispose of primary interests
in the gsoil" was not delegated to tho Territorial lLegislature
and, in fact, such power was expressly denled the Territory.

It might be arguced that Ch. 19, SLA 1923 and Ch,
35, SLA 1953 cen be supported on other grounds, An Attormey
Generalls Opinion issued Soptember 25, 1956 suggests that
Cn. 35, SLA 1953 was not onacted in contravention of 48 USCA
§ 77 but .was actually an implementation of 14 Stat, 253 (1866)
L3 usCc 932, enacted by Congress in July, 1866. Thera are two
problema with this view. 14 Stat. 253 (1866) is a grant of
right of uay eascmonta for tho consotruction of hlghways over
publie lands, not reserved for publlc uses, This grant conatla
tutod an offor of dodlostion and does not boooma elffgctiva
until ncdocptod by the sevaral ptates or territories, A recaent
leaska gace is in agrocment uwith other courts in discrtating the
two mathods of accoptanca,. Iir, Justlico Dimond in Hamerly v.

Donton, 359 P.2d 121, 123 (Alaska 1961) states:
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"But beforo a highucy may be crcated, there
must be aithor r£e—2 positiveo nct on the part of
the appropriate puovllic authorities of tho otate,
clearly manifenting an intontion to accent a grant,
Or Lhero must bo public usor 1or osuch & poricd of
tima and under such conditions as to provae that
tho grant haa bcen acoepted.” (cmphania added)

Tho quention of proocriptlve uoer.is wcll acttlod bu
that 10 not what wo aro concorned with, Has tho Torritorial
Legislature gormpletod "oemo positive act, clearly manilcsting
an intontion to accept"7TTTnT—1G9,~SLA 1862 -and~Th, 35, SLA

© 1953 make no Eontiond of 14 Stat. 253 (1 )« The Houze and
Scnato Journals, 1923 and 1953, do not indicate that there was
any diocussion on the matfcr. There are no casec on the
mattar and the State has nover done any pooslitive act to

. exorcise its “rights" to tha sectlon line cazemonts,

Soveral other Jurdcdieticno, notably Horth Dakota

nd Kansas, havo accepted tho fcderal grant by sctatute. A
.uccnt North Dalcota case, Cogtain v, Turnor County (N.D, 1949)
36 N.¥, 2d, 382, 384, ctatos, "1ha legislaturnc of Dakota Ter-
ritory enacted Ch. 33 S.L. léYO 1871 stating: !'That hereafltér
2ll soction lines in this Territory shall ba and are hereby
declared public highways as far as practicable. . . ! The
federal statute made the dedication, the tcrritorial statute
accepted it, . . . " Cf, Huffman v. Baard of ’ra of West

2v TP Bﬂncon County, 47 W.D. 217, 162 W.M., L5
~V_IIbriapo v. nuacoll _County, 74 Kan, 341, 86 Pac, 47% lGOG),
The Suprema Cour: ol Kanceao agrocd that Kansas Laws 1873,s
230, C. 122, identical to the Daltota statuta constiuuted
logislature acceptance of 14 Stat. 253 (1866). By legislative
fia%t thoeoe Jurlsdictions ostablichod highways on section lines
githin soeven years altoer the federal grant :

4

Chapter 19, SIA 1923, passcd 57 ycars after the
foderal grant, and Chapter 35, SLA 1953, passod 87 years afte:
the federal grant, do not csotablish highways nor do they use
language of acceptance, The Alaska taerritorial statutes
"dedicate" eascments. The word "dedicate" ip synonymous with
tho word "convey”., Cf. Quality Buildinpg & Sccuritics Co. v,
Bledooe, 14 P,2d 128, 132 (Cal. 1932). Cloarly the legislatu:
cannof{ accept a right of way by dedlcating or genveying the
same property, The reasonable lnterpretation of Ch. 15,
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SL% 1823 and Ch. 35, SILA 1953, in that the legiolcture did not
intend Lo accept tho fedoral gvant, bulb was Tesorving cuscemenis
for "o ;crrlvo*y Ao I monticncsd oarxlior, tho lesiclaturs had
No PCwas to do this with prepoity not owmod by the Territory.

In suT=ary, Ch, 19, SLA 1923 rcocrved tho richt of

uay esacments on land oimed by tho lorriuory from- April 6,

1923 until its rcpeal by Ch. 1, ESLA 1949 on January 18, l9¢g.
" Thero were no pectlon lina dcdioauion acts beotwaeon Jcnuury 1
1949 znd Harch 26, 1951, Ch, 123, SLA 1951 did not attcmot

to dodleata CQUCTSUtB on land not cwnzd or acquired {rea tha
Tor-itory of Alaska. Ch. 35, SLA 1953 approvod on llarch 21,
1955 15 rosftricted "to dedioation of ozcemont on land cmed
or acqu*rod fam the Toerritory of Alacka, Howoeveor, thino act -
ig 8¢ill in offecot and all property turned over by tho Fcdoral
Covernment $0 the State of Aldaska and all land which will 4in
tha futu“v ba turnocd over to the Stato will be burdencd with
right of way cascments inuring £o tho beneflt of The State,

Vory truly yours,

GIORCS M, HAYZS
ATTORNGY GENERAL

W%%W

Nichaol H. Holmes
'Aaaigtant Attorney General

Mg

¢¢: Tho Honorable Willliam A. Egan
" Goveornor of Alaska
Stato Capitol
Junczau, Alaska. - *
The Hono able Floyd L, Guertin
Cocmaissionor of Adminintration
Alcolza Offico Building -
Junceau, Alaska
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MEMORANDUM '

To: Right of Way Section’ )

From: Robert M. Redding, Right of Way Agent
Subject: Right of Way Easements in Alaska Lands

Date: September 30, 1958 °

On July 26, 1866 the Congress of the United States passed an Act per-
taining to the rights of way for highways. This Act, now known as
Revised Statute Sec. 2477 (43 -U.S.C. 932) states:

" "The right of way for the construction of
highways over public lands, not reserved for public
uses, is hereby granted."

This grant by the Federzl Government constituted a dndlcatlon to the
several States and Territories and did not become effectlve until it
was accepted and implemented by them.

Several principles should be considered in order to have & comprehensive
understanding of the effect of dedication statutes:

(1) No patent will be issued (43 USC 1151), nor can an entry be
made on land which has mot been surveyed, although such land may be law-
fully occupied (43 USC 161, n. 34). Such a'settler, neither patentee
nor entryman, acquires no vested rights 1n the land until survey and
subsequent entry;

(2) As against everyone but the United States, the date on which a
homesteaders rights become fixed, or vested, is-the date of entry not
the date of patent, the title given in the patent relating back to the
date of entry (1.;.3 UsC 161, n. 30),

(3) A dedication by Act of Congress cannot be accepted until the
land dedicated is surveyed and section lines establlshed-

(4) A dedlcatlon which has once beén accepted by an act of a State
or Territorial Legislature is not lost on lands so dedicated,

Cn January 19, 1923, the Territorial Legislature of Alaska enacted Ch,
19, SLA 1923 (subsequently codified as Seec. 1721, CLA 1933), wherein

the dedication made by Congress in R.S, Sec. 2477 was accepted and an
easement in a strip of land 66 feet wide on the section line in 2ll
public lands lying within the Territory was created, All surveyed
public lands lying within the territorial limits of Alaska which were
acquired (patented or entered) prior to this enactment are held free and
unencumbered by any Federal or Territorial right of way easement.
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Persons who acquired land from either the United States or the Territory
~n or after January 19, 1923, took the land subject to the easement so
created,

On January 18, 1949, a specizl session of the Legislature enacted Ch. 1,
ESLA 1949, whlch purported to adopt the Alaska Compiled Laws Annotated
1949, The 1923 law was not included in the compilation and so was re-
pealed by implication. In 1950 a.decision was handed down by the
District Court for the District of Alaska in the case of Ashley v. City
of Anchorage, 13 A 168, 95 F Supp 189, which cast some doubt on whether
or not ACLA 1949 was in effect., A reading of this case indicates that
ACLA 1949 was adopted in 1949, but should there be any discrepancy be-—
tween it and the session law it embodies, the session law will control.
The repeal of any prior session law would be effective as of January 18,
1949, /The effect of ACLA 1949 was to_allow all lands surveyed after 1ts
adont;gnfEEE:EEquIred'prlor to. o March 21 \1253.\tc be "held unencumbered
¥y any Territorial rlghi OlVfay easement, T .

 —

The status of lands acquired f rom the Federal Government on or after
July 24, 1947, was further determined by 61 Stat. 418 (48 U.S.C. Sec.
321d) which made all lands acquired from the Federzl Government subject
to a right of way easement in the United States and the yet to be
formed State of Alaska. The. widths of these rights of way were es-
tablished by Public Land Order 601 of August 10, 1949, as amended by
Public Land Order 757 of October 16, 1951, and by Secretary of the
Interior Order 2665 of October 16, 1951, at 600 feet for the Alaska
Highway, 300 feet for through roads, 200 feet for feeder roads and 100
feet for local roads, .

On March 26, 1951, the Territorial Legislature in Ch, 123, SLA 1951,
dedicated an easement for a right of way 100 feet wide along section
lines in all property owned by the Territory or acgquired from the
Territory. This law had the effect of giving the Territory an
easement in all lands acgquired from it after Manch 26, 1951, but did
rnot provide for a right of way easement on lands acquired from the
United States, the Act of 1947 (61 Stat. 418) belng inapplicable to
the Territory of Alaska.

0

On March 21, 1953, Ch,_123, SILA 1951 was amended by Ch. 35, SLA 1953, ~/ljfare"""

to include an additichal 66 foot rlght of way easement in lands ac-

[
quired from the Federal Government. This act constituted a re-ac- ‘ﬂvd/“ﬂll 1

ceptance of the dedication provided for by R.S. 2477 and which had
lapsed with the adoption of ACLA 1949, Lands acguired after this date
"were subject to a Territorial easement of 100 feet along the section-
line if acquired from the Territory and to a Territorial easement of
66 feet along the section line if acquired from the Federal Government.
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Lands which were surveyed between Januery 18, 1949, and March 20, 1953,
and had not been acquired would be treated similarly with lands sur-
veyed after March 20, 1953. .

SUMMARY

(1) Land (meaning surveyed land) lying within the Territorial
limits of Alaska acquired (patented or entered) either from the Federal
Government or the Territory of Alaska prior to January 19, 1923, is un-
encumbered by any right of-way-easement of either the United States or

the Territory.
. —
(2) Land acquired either from the Federal Govermment or the )
Territory between January 19, 1923, and July 23, 1947, is subject to a e

Territorial 66 foot right of way easement aleng the section line.

(3) Land acquired from the Fedéral Government between July 24,
1947, and January 17, 1949, is subject to a Territorial 66 foot right
of way easement along the section line and alsc a 100 to 600 foot
right of way easement reserved to the United States and the State of
Alaska. .

Lend acquired from the Territery during this period is subject to a
66 foot right of way easement along the section line,

(4) Land acquired from the Federal Government between January
18, 1949, and March 25, 1951, is subject to a 100 to 600 foot right
of way easement of the United States and the State of Alaska. Such
land is not burdened by any Territorial easement if the survey also
took place between these dates.

Land acquired from the Territery during this peried is subject to no
right of way easement if surveyed between these dates,

(5) Land acquired from the Federal Government between March 26,
1951, and.March 20, 1953, is =subject to a 100 to 600 foot right of
way easement of the United States and the State of Alaska, There is
no Territorial easement on the land if it was surveyed during this
period.

Land acguired from the Territory between these dates is subject to a
100 foot Territorial right of way easement along the section line,

(6) Land acquired from the Federal Government between March 21,
1953, and the dey preceeding that on which the Tewritory of Alaska is
proclaimed a State is subject to a 100 to 600 foot right of way easement
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of the United States and the State of Alaska as well as a 66 foob
Territorial right of way easement along the section line,

Land acquired from the Territory during this period is subject to a2 100
foot Territorial right of way easement along the section line.

(7) Land acquired after the Territory becomes a State Wlll be in
the same status as that in paragraph 6.

Remember:
(1) Land must be surveyed.
(2) Date of entry controls,
These rules should be used in determining whether or not‘the Territory

has any presently existing rights in property which may be under con-
sideration for acquisition for highway right of way purposes.
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Re: Choster 35, SLA 18353
CS:RRR .

Anch. 026203; 031927; 031931

‘Dear Mir., Rodinsom:

This will acimowiedze receipt of your letter dated Ssptember 4,
i858, 2nd a cony of Lir, Wiles' Auzust 31 memorandum wierain he cocrm-
“-menis wpon my opinion of Auzust 20. In my said August 20 opinicn, it is

stated thoti insofzr as Chapter 35, 3LA 1953 purporis to make a primery
éisnosal of the soil it is in contravention of 48 U.S.C.A. 77, Idid not

therein cefine what conatitutes 2 "primery disposal of the soil' buf azzumed
net the Chapter 30 dedication constituted such a disposal. Therein, 2z

I analyze LIr, Wiles' ragmorandum, is where he disagrees with my con-
civsion. Mr, Viles, in subsiance, states that 43 U.S.C.A. 832 2s made
appiicable to Aleska by 48 U.S. C. A, 23, males the actual primary dis-
posal of the seil and Chapter 35 merely constitutes the Territorial accept-
ance and implemencation of the same. He cites'the North Dakota Supreme
Court caze of Cosizin v. Turaner Cotaty,. 38 NW 2d 32 (1949) in support

of kis conclusion, ,

Mr. Viilzs, bzinz a full-timze attorney for the Bureau of Land
Management end w0, In such capaciiy, deals daily and continuously with

lind prouiems, is zimivedly more gualified than the averzge attorney to
pass upon a lezzl issue concerning puslic lands. I have carefully read
and analyzed his opinion and I must state that I am impressed with his
legzl rezscning in supnort of the conclusion that Chapter 35 does not in
fact male a primary disposal of the soil but instead merely implements
a prior federal cisposal. : S
inion of August 20 is modified to provide

53 is not an attempt by the Territorial Legis-
lature 1 meaxe a primory disnoszl of the seoil, the said statute is not in
contravention or in viociztion of 48 U.S.C.A. T7.

o3
Tam b 3 e ey e 0T T A 7T
tizat since Chapter oo, SLA IS

Very truly youré,

J. GERALD WILLIAMS
Attomey General

€°:§ﬁ - ‘ s
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by ——— Al Y et Jasom -

EAM ez SV mdward A. Merdes
¢ T T < - S mdm 4 -
cc: Lir. Irving Reeld, Assistant Attorney Geaeral
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« B “ g i » - - ARBIGTANT ATTDARNMCY GUNCERAL
ATTORNEY GENGRAL uerus 2 90 - 1
o E, t Q? 1 © DAVID J. PREE (/

ABRBIRTAMT ATTORMEY GONCRAL

I
H

Roger XR. Robinson - D E@EFWE

Caerations Sunervisor . -
Sureeu of Lan a Management AUGL 2, . o
= )
separtmient of the Interior
S i SUREAU GF LAND Mas s
Zanc Ciiice A..A ¢ 3 VIARAEES ..u.
Anchnorage, Alaska Sith 0: ERATI““Q SURE :("’\"’" Ti,
. . Lpfrp SR
“'/1:_-5' S :a,.“‘l:_ ~
Re: Anchorage 028203 | L ST O
10.0 Grazing Lease : . ,4[/?9 o i,
nnc‘lo oe 031627 and 031831 ‘;"--.—\., S [oea
u o~ R
1.1 Homesteads - 40 11, S, C. A. Section '7’7 and 0%
s.,nupter 35, SLA 1883 : < '41.43.,
) S

Dear Mr. Robinson:

We have your lettzr of July 33, 1858, relative to the above.
mssernddally, you desire an opinion on tie question of whether the pro-
visions of Chanter 35, SLA 1953, are anplicable in order to retz2in
a stocx passage tbrourrh lands prosently under homestead application.

Chantsr 123, SLA 1951, as amendea by Chapter 35, SLA 16353
reads 25 fodows'

"Saction 1. A tract one hundred feet wide between each
section of land owned by the Territory of Alaska, or
acquired from the Territory, and 2 tract four rods wide
petween 211 other sections in the Lerritcry, 15 nereoy
CeGICatas 10T use &5 puklic nignways, the section line
being the ceater of sz2id right-ci-way. But if such hizh-
w2y shall be vacated by any competent authority the title
to the ;.es:\ecuve sirips shall inure to the owner of the
tract of waich it formed a part by the original survey."
(Umxenmmg sungm,d )

2

‘

An e;::- ination of the legislative history of this Act discloses
d porticn w au Inserted by the 1933 Legislature. Taking
acevalue it would appeur that it solves the problem
etter and osiensibly a Lour rod wice tract could be esia-
subj ct homestead and thereby createor preserve a
ouzh the land.

(,J
(.J
;4 P

1 -~
thC.: DAsS3a

-

'Hb wever, in view of 4o U.S.C. A, 77, Iam of the opmlon that



o3, ‘Qo:vr ~. Ropinson
iatiott -O 1935
e

i3 underlined portion of 'r_h uo Territorizal statute which dedicates
= four rod wile tract for public highways, at least insofar as it purports
to Zroat :'-u.w-of—\mr across reuer..l 1and, is in conflict with the follow-
ng ;Jrov 2 of Section 77, wiaich reads in part as follows:

"The legisiative power of the Terrltory of Alaska shall

gxtend o 2ii rightiul subjects of legislation not incon-

sistent with ti:e Constitution anz laws of the United States,

but no 2w shizll be passed interiering with the 'Jrlmary

C1ZDCE0L O T2 SOLL***_ 1 iunc.erlmmg supplisd.)

i. —2tscx et al. v. Umphrey, etal., 270 Fed. £5, 48,

cIn view of the Conf‘* ssional restrictions on the Territorizl Lefrls-

lzizre's gower to deal with Alaskan soil, manifested by 48 U.S.C. A, 77
gunre, if is my opinion that Chapter 35, SI.A 1833 cannot be construed or
anpiied in 2ay way to frrznt or nrotect a.n existing stock passageway zcross
the lands re Ie*reﬂ to in your letter
Very truly yours,
Jd. GERALD WILLIAMS
Attorney General
= — \& 5
~ a0
By: 2N T = ‘
Edward A. Merdes
Assistent Attorney General
- .
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Tz pectinent portions of “hapter 35, SLA 1952 and L8
U.S.0, 77 rcad as follows: : :

z T0ca
"‘.3'3 oo '5 Sl PG

Sectisn 1. A tract onz hurdred feet wide betwzen each
sectisn of land omncd vy the Territeory of ilaghka, or
zeguired fron the Tcrr:‘;o*", and 2 troch four rods wids
vatseen aLl otrar zactions in the Yarritary, is hereby
dedicated fer usSe 2s puolic hRiznwmy s, the section line
beinz 43n camber of seid richt-of-wmr.  Hut if such hizh-
w2y =hall Do vasated ©ty any compe u,n'b au‘..'nority the title
to the reasentive sirips stall iners to the cwner of the
trzct of unicn 3t formed = wart by the original survey.®
- . {Uncderlizainz supolied.)



"Phe legcislative peover of the Verritory of Alasglks shall
wiend to 211 *3’”'"Ul subjects of lezislation mot incon-~
cistant aith tha Comstitntion and 1lavws of the United States,
P 1o 12w gheil e paszod interfering wilh the orimery
Zispcosal or the énily + w % (underlining supplied.’)
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]

s
)
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I ~m i2’sownlote accord with fhe Attorney Yeseral's
canclugicn that the u:aerli::l soriion of he U.S.C.4. Szction 77
gzt Tomils cunTa, zravents toe °"fluorlal L-gi: rture fran jacsing
lesislation *hich would in any maaner atterot Lo permmit the lerri to*v
o male o primory ddsposal of public lnras' noxcv=* I do not batieve
thet the vidzrscered pertion of bnunt=r 35 SiA 195, set-forth 'ﬂc»u
ehuvld B2 somsidored as an athemat by the Territorial Legislature to
mzle a primasy cisocsal of-Dublie lands. -

& - -

Sy ke zct of July 28, 1835 (lJ Stat, 253; 4.5, 2h77 h;
U.5.3. 2325, the lonzreces-of tihe United “taotes passed an act an--eby
rizhts=ci=tzyr fo higinRy purnoses vare o anued. This statute
r=acs &5 icllows:

"The right-ol-way for construstion of highway s over nublic
lazds, not reserved for pu.dic uses, is hcreoy cranted,”
In constouling this statute, the courts b:ve held that this sectiosn
conshituies 2 dedicaticn by the United Siades of any urraserved public
lamds feor the comsiruction of high'nys, and thet such d=d*cation ity
k2 accenied by ¢ ferriiorial riztuie similazr fo Chanter 35 SLA 1953,
Cozt=in v, Purner Countr (L9L9), 36 M. (28) 382,
¢f . : s

Ir, the above cited crsn a petition was filed with the
office of the connty auditor of Yurner Cownty, ©,D,, requestiny that
3 nilo of land #lonz a cerfain coetion line %e opencd for highway
mrposes, otice of the metition was ziven and the petition was
neerd, TiHerzsTizr thz Sonrd of 5*un+1 Comnisrioners ordared that
saeh land e oponad for hizhiay uirnosses. <Yhe Coctain family as
clzimanis of neerly all of ithe2 lond aifected by the Leard's order,
$ll2d zn adpezl from such order ir the Circuit Yourt., The Uircuit
Coumrt zffimmed ke rizht of the County to comsimuct trhe hishu: 2773
aowever, the vourt swardsd the Lormtains thz sm of 2,500 as damsgas.
Srom tids judgcent the Connty avpezled to the Sunreme Court on the
pacis  ilat 1b2 saction line in quection had been dedicated by the
United Ststes nursusnt te the 2ot of July 26, 1856, sura, ard
zecatad b the Yerritory by virtus of Chapter 33 SL 18?0-"877' thus
cresbing an zazemont for higuwmy nurpnoses wiilsh vonld take prececance
over zny rishis obiainid by th:z Costaing becaunse of their entry on
sunh landzs, wnhish o ezguent to the passage of Chapter 33
S L1870~ 2 ot of South Jukota, in voholding the
Connty's o and sevting azide the awerd of damages, held in
nzrt as °© ’ P
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A BRIEF EISTORY OF PLO 1613

| L/23/k2 - E.0. 91h5

Thisz corder reserved for 'l:.he Alesk2 Fozd Commission in connection
wits construction, operation end mzintenance of the Palmer-Richardson
Higavey (nov Glenn Highwaey), a right-of -way 200! wide from the
terminzl point of the highway in the ’\""-‘— cf See. 36, T. 20.K.,

R. 5 E., S.M. to its poixt of connec‘t:.on with the Richerdson High-
wey, in the S} of Sec. 19, T. 4 N., R..1 W., CRM. The are= dos-

~cribed is generally that arsa between Chickaloon arnd Glennzllen.

~

7/eofs2 . POl Y- B

This order withdrew a strip of land L0 miles wide generally zlong
the Tenana River from Big Deltz to the Canadizn Border. It also
withdrew a 4O mile wide strip along the proposed route of the
‘Glenn Highway from.its Junct:.on x-zi th the Richar d.son Highs 2Y s east
‘t:o 'tn= Tan a2 R:Lver. '

. e LAY
......

( /L PLd.ah:f
—i'f_ls orde:: wi u.’ldIEW all L..nds within 20 miles of Big Delte vh:.ch
~fell betvween the Delta end Tanana Rivers. The purpcse o:f the
m.‘.“draual was Tor the protection oi‘ 'the Richerdson Highway.

L/5/45 . PLO»ETO

This order modified FLO 12 by reducing the areas withdrawn by that
order to a 10 mile wide strip of land 2long the now constructed -
highways. The h:.ghways ai'.,.ected by this order are as i‘ollovs-

1. Alaska ngnvay - from Canad:.an Border to B:.g Delt...
- 2. Glenn Highway - from Tok Junciion to Gulkana. -

7/3% ll-"('. FLO 386

Revoked PLO 8L and PLOL2, as emended by PLO 270. The order with- -
. drew the following land under thejurisdiction of the Secre‘ta.ry of
the Interior for highway purposes- :

.-

~

1. A strip of land 600° wide alonrr the Alas ta Highway as
constructed from the Canadisn Boundary to the junchticz
with. the Richaro.son Highway at Delta Junction.'

2. A str:.p of land 600‘ wide along he Gulkane-Slana-Tok Ro_d.
(Glenn Highway) as comostructed from Tok Junction to its
Junction with the Richerdson Eighway nesr Gulkanz. This

. order also withdrew strips of land 50! wide and 20° wide
. along the Alaska Highway for purposes of a pipeline and



telephone line respectively. Puzping stetions Tor the
pipeline were also withdrown by this order, as well as -
22 sites which were reserved pending classification znd
survey. : ' ’ '

6. 8/10/%9 —~ PLO 601

Tnis order re\ro;\ed E.0. 9145 as 'to 200! wrbndrawal along Glerm
h"nsay from Chickaloon to Glennallen. ’

It zlso revoked PLO 380 2s 1o the, 600' w:.de withdrawal elong the |
zcike Highway from the Canzdian Bourdary to Eig Delta and alonz
Glenn ch_,huay i‘rom Tok Junction to C—ulkan_. -
It ui"c.hdrew lands for highway purposes along the highways given
below. The width of each withdrawal is shown to the right of the
- name of the h:.vhwa.y Those underlined are in.the Anchorage Land
,DlSurlCt- : T ' o :

ﬁ.lasl-:e_ hl¢h&zay' s 600"'wide

Rierardson Highway: - 300" wide )

Glenn Highwey (Anchorage to Glermallen). 300‘ wide
_Hzines- Highvay:: 300" wide- .'
- Tokx Cut-Off (Tok Jet. to Gm:am) 300' v:.de

T‘ne‘a:ove ‘rosids were des:.gz ‘tea as "tnrou,:,h rozds" by th:.s o*de
The following roads were desigr=ted as feeder roads and 2 strip
of lard 200! wide was withdrawn for each of them. Only those

underiined are within 't:ne Anchorage Iand D:.sL.r:.c«.. .

7

" Stesse Eighway ol Elliott Highway

" MeKinley Park Roed Ruby-Long-Poormen Read
Anchorage-Potter-Indian Road Nomre-Solcmon Road-
Tck-Bagle Road . . Kenai Ieke-Fomer Rozd

 Fairbarks-College Roed ‘ Circle Hot Springs Rced

Anchorage —L&n{e Spenard Road .

All other roads vwers cle.ssi;:.ed 2s local roads and. a stnp of land.
) lOO‘ v:m.e was withdrawn for each of tnem. T - .

T- 10/1@51 PLO 757

Tnis order accomplished two things:’

1. Tt revoked the highway withdrawal on all "i‘eec’i.e*" é._.d.
© “"local” roads esuab]_:.aned. by PLO 60]..

2. It retained the higm;ay V:Lthdra.wal on all the "‘hrough
roads" mentioned in FLO 601 and added tnree highways %o
. the list.



s,

Affer issuence of this orae*' fhe only highweys still
withdravwn are uno.,e ln,.,tcc_ pelow. Alcso shown is the totel

width of the withdrawal. Higow v2ys in the Anc:‘“o_‘_.ae lznd
District are undarlirned. '

1

ilacke Highway - 600!
Richordscon Highway - 300!
Clenn HZignwey - 3C0°
Hdaines Hisnway - 300f
.- Seuard-Anchorare Eighwzy - 300! .
(exclusive of thet vortion in the
Caugach Netionel Forast) '
knchorage-Lake Scvepzrd Highway - 300°
: Fairb z:ﬁ:..:.-ch.].ega Highwzy = _-500'

Tne lands rg.le:.sed by this order becqp oven to avnropr.:.au:.on, su‘oJect
1o  the pertinent easement set by Secreta rial Orde* No. 2665, discussed
velow. ’ '

' T10/18/5L séc"refe;r‘iai Orde¥ No.,a‘ss's

- r,
. - .,_-._.-— : e, ‘.- . .

This order, 1ss1..ed. on .,he seme date as PLO 757, Tixed the width

. of 7all public Highwzys in Aleska which were estzblished or main-’
<ain2d urnder the JL_Wsd.:.cb:.on of the Bezcretary of 'uhg Interior.. It
restited they. the lands embraced in "through rozds" were withdravn
25’ shown under. PLO 757 zbove. It also listed 211 the rozds then
.classified as feeder roads and set the right-of-way or ezsemant

(zs distinguished“from a2 withdrewal) for them at 200'. The right-
of-way or easement. for loczl. roads-remeined at 100°. s

7/17/52 Amendrent No. 1 to Sscretarizl) Order N5. 2655°

This amsndmsnt reduced the 100! width of the Otis Leke Road, 2 local .
rozd not withdrawn in tha Anchorage Land District, to 60' in Section 2L
.of . 13 N., R.3W. : . ~ .

9[15/56 \ smendment No. 2 to Secretarizl Order No. 2655

This a_*:and_.n-c added the follmrr ng h:.ghways 'bo the list of ""'hrcugh"

roads. <0 T, L '
ra:.rbanks —In..ema‘t:.onal A:.*porb Road
Anchorage-Fourth Avenue-rost Road
Anchoroge~-Internztional A_rport Road
Covper River Highway
Fairbanks-Nehanz ‘Eighvay
Sterling Highvay
Kenai Spur from Mile O to Mile 1k
Telmer-Wesilla-Willow Road e

‘

¢
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13.

T:2 folloving highways were deleted from the

Steese Hishvey from Mile O to Fox Junction

The Anchorage-Lzke Sneneru nlnqvay was reaes ignzted
the Anchorage-Speperd Highway

The TFairvanus-Collegs H;er°y was deleued freoo the
list of uh*oaon rcads.

n

Teeder® rozd list:

terling Highway o
. University +to Ester Ro=d -
Kenai Junction to Kenzi Road .
. Palwmer to Finger Lake to Wasillz Road
Paxson to McKinley Park Rozd
- . Steese Fighway from Mile O.to Fox Junction’

The folloﬁina roads vere added to. the list of "feeder" roads: -

Kenav Snur from Mile lL to Mile Sl
. Nome-Yougarok Road .
',- home-Teller-Road o o N

\ -

-‘Act of Aucrusz 15 19;6 ' Public Lew 892

-_The purpose of t is Act was to prov;de Tor the a_snosel of publlc

lands within highway, +telephone and pireline withdrawals in Plaena,
subject to appropriate easements. This Act paved the way for the

' issuance of a revocztion order (FLO 1613) vhich would zllow clairants

and owners of land a2djacent To the highwey withdrawal a preference
righ to acculre the adjacent land.

~

April 7, 1958 FLO. 1613 ]

This order accomn_lsned the intent of the Act o Angust l, 1956. .
Briefl ly, it did the ‘following: s . -

1. Revoked FLO 601, as modified by PLO 757, and provided a

means whereby adjacent. claimants and owners of land could
© acquire the restored lands, subject to certain specified

"highway easements: = The various msthods for dlsnosal of the
'restored lands are outllned in the order.

2., Revoked PLO 386 2s o the lands‘vaundrawn for pipeline and
telephone line purposes along the Alaska Eighwey. It pro- -
v1ded eﬁsements in place of the withdrewals.

Act of JUne 11, 1960 " Public Law 85-512

This Act amended the Act of fugust 1, 1956. This wes a special act
to ellow the owners and clalm_ups of land at Delta Juretion and Tok ~
Jurction a preference rlgnu.to purchase the land between their property

=
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3 ct was necessary since the
land in both touns was still reserved for townsite pursoses, even
trhe higawey, telephone lirs, and pipeline withdrewals vere

znd the centerline of the highuay.
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/e 9K

.eister Data ' ) :
o Vol.: - - PLO No.: 1613
Pagg: . Date PLO signed: 4/7/58

TITLE 43—PUBLIC LANDS:”
INTERIOR )
Chopter —Bureou of Lund Hanoges
. men!, Deporimen) of tha Inkeder
Apprndive—tubile Land Ordory .

{Fubllc Lasa Order §X13j s

{23508}
Al asxA

JTYOXING PUBLIC LAND DADXT MO. 601 OF
AUCUST 10, 3049, WitICH XXSZAVED FoaLlc
LANDE FOR HICEWAT PURPOSLE, AND Prde
TIALLY REYOKING PUSLIC LAXD OABXX MG,
384 OF JULY 31, 1341

Ny virtue of the aulhorily vesied in
the President snd pursuanl (5 Executtre
. Order'No. 10355 of May 26, 1852 and
the nct of August 1, 1958 (10 Stal, BS®)
1t 1y ordered o follows: .
1. Publie Land Order' No. 601 of
Aurust 10, 1942, as modified by Publiz
land Qrder No-157-of. October 18, 1951,
-reserying for hichway purposes the pube
T Me lands In Alasks lying within 300 fezet
on ench side of the center line of the
Alaska Highway and within 150 fcetl on
each side of the cenler Uine of the Riche
ardson Highway, Olenn Highway, Halnes
Hichway, the Seward-Anchorage Highe
way (exclusive of that part thereol,
“lihin the boundsries of the Chugsch
Nationa] Fuorest), the Anchorage-lakxe
Epennrd Mighway, and the Fxirbankse
Colicge Highway, {2 hereby revoked, |
° 2. Public Land Order No. 388 of July
, 31,1947, 50 far o2 It withdrew the follow=
- ing-described lands, idenlified as jloma
{81 and (b) In sald order, under the jur
idiction of the Becretary of War for
Tizhli-of-way purpases for s telephone
hine and on oll pipeline wilh appurtee
hiances, s heredy revoked:
{3} A»irip of land B0 feet wide, 28 fest om
yech sida of & teiephons line a3 Jocatad and

eonslryzied pecersliy paralisl to the Aluara

Mighwey Jrom the Alwaka-Yukon Territory
. s Mrung ta the junction of the Alsaxe
. Richwas' with the Ricbardson Lighway pesr
B Deita, Alnaka
1) A airip ol 1and 20 fert widae, 10 feet
&0 wach aiae of & pipeline sa locsted and.
insUuesd penerally parslizl to the Alsaka
Michway from the Alasks-Tukon Terrilory
™undary to 1hs Jubnction of ths Alaskas
Mirhway with the Ricbardson Highway Deary
g Delta, ASaska.

3. An easement for hixhwsy purposes,
including pppunenant proleciive, scenle,
&nd service arems, over and across the
Iy described In parageaph § of thia
®rder, exlending 130 fect on cach side of
the crnter Nine of the hithways mene
an=g therein, is hereby established,

£. An enacment for Leiephone line purs
™ea in, over, and acroas the Innds des
dcribed in paraxraph 1 1) of this order,
*uendtng 25 feet en ecach xide of the
rirthione line teferted to in LhRL para=
tenth and an easement for pipeline pure
i¥vesin, undrr, over, and peroas the
Inndly dracribed in paragiaph 2 (D) of
ihie neder, extending 30 feet on each side
& the pipeline reierred to in Lhat para=
fineh are hrrehy ratabliahed, together
SUh ihe £1aht of tnrreas eny egreas to all
$reilans of e above easements on and

srfnia the lands hereby released from
¥ithdrawal, .

5. The casements esiablished under
parapraphs 3 snd 4 of this order shall
extend xeross both surveyed and unsut=
veyed public lands descrived In’ para«
eraphs 1 and 2 of this order for the
specinied distance on cach slde of the
eenterline of ine hixhways, telephone
Une and pipcline, a2 Lhose center lines
are definitely locsted ss of the dale of
this order, N

6. The lands within the easementx
established by paragraphs 3 end € of
this order shall not be occupied or used
for other than the hixhways, telegraph
Jine and pipeline referred (o In para=-
zraphs 1 and 2 of this order excepl with
the permiszion of ihe Secretary of the
Interior or lls delegnle as-provided dy
acction 3 of the act of Ausust I, IB56
(70 Stal. E83), provided: thot if the lsnda
crossed by such ensemenis are under the
Juriediction of s Federal department or
sagency, olher than the Department of
“the lnterior, or of s Territory, State, of
other Qovernment subdivision or agency,
such permission zay be granled only
with the consent of such deparicient,
agency, or other governmential unit,

%..'The lands released Iroen withdrawal

- by parsgraphs 1 and 2 of this order,

* which, at the dalz of this order, adjoin
lxnds tn privale oxmership, shall de of=
{ered {or sale st nol less than their ap-
pralsed value, a3 determined by the au-
thorized oficer of the Buresu of Land
Management, and pursuant to section 2
of the ast of August I, 1858, supra.
Owners of such private jands shall heve

« B preference right to purchase st the ape
prataed value so rmuch of the released
lands adjolning thelr private property
as the authorized eMeer of the Burcau of
Land Management deems equitable, pro=,
vided, that ordinarily, owners ol privaia
lands sdioining the lands deserided in
paragraph 1 of this order will ‘have a
preference right to purchaie released
Ixnds adjcining thelr property. only up
to Lthe centerline of the highways localed
therein. Preference right clalmants may
make applieation for purchsae ol rees
leased landa st any time after the duls
ol inis erder by siving nollce o Lhe ap-
propriate land office of the Bureau of

. Land Management, lLands described in
this paragraph net cislmed by and sold
to preference clalmants may be soid ab
public auction at nol less than thelr spe
profsed yalue by an authorfred oflicer of
the Dureau of Land Management, proe
vided that prelerence claimanls are irst
glven notice of their privilege to exercise
their preference Tights by » notice ade
dreased to their last addresa of record in
the oMce In Wie Territory in whieh their
title to thelr privale ands $s recorded.
Buch nolice sahinll give the preference
clafmant aL irasl 60 days In which to
make applicnlion 1o exercise hix prefere |
ence right and il the applicslion s nnt
fited within the tima specified, the prefs
erence right will be losl, Preferencs
right clatmants will 150 lose their pref-
erence Tlahla if they fal) LD pay for the
Jands within the time period apecinfed by ~
the authorirad oficer of the Duresu of
land Manazerment, which time period
shall not be lesa han 340 dars,

1
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8. ‘The Isnda released from withdrawal
by paragraphs 1 and 3 of this order,
which at the date of this order, adjoin
fands in valld unpericcied entries, jocs=
tions, or sctiiement clalma. shal) be sube
Ject Lo Inclusion in such gntrics, Jocalions
and cinims, notwithitanding any siatue
tory itmitationa upon the ares which
may be included thercin, For the pure
s of ihis paragraph entries, Jocs
tions, angd clnima include, but sre not
Jimited to, certificoles of purchase under
the Alaska Public Sale Act (83 Stat. 879}
43 U, B. C. 264p-2} and leases with op-
tion Lo purchare under the Brnall Tract
Act (52 Stat, 600 43 U, 8. C, 6822) 23
amended. Holders of such entries, Jocs=
tions, and clalms o the lands. if they
.have not zone Lo petent, shall have a

- preference right to amend them to ine

clude 8o much of the released lands ade
Joining their property s the suthorized
officer deems equitxble, provided, that
ordinarily such holders of property ade
Solning the Iands described in parsgraph
1 of -this order will have the right o ine
clude relensed lands adjoining such prop=
erty only up to the centerline of the
highways localed therein. Allowances
ol such amendments wlil be conditional
upon Lhe peyinent of such {eey and come-
misslons a3 may be provided for in the
gexulalions poverning such entricx. loare
tions, and claims Logelher with Lthe paye
mentk ot any purchste price and cost of
survey of the jand which may be estav-
lNished by the law or régulations governs

ing such entries, Jocations and claims, or*

which may be consistent with the terma

. of the sale under which the adjoinlng

land s held, Preference right claime

. ants may rmaXe applicalion lo amend

their entriez, lecations, and claima st sniy
time after the date of this order by xive

ing notiee to the spproprisie land office

ef .the Buresy of land Manxgement,
lands deseribed in thiz parsgraph, net
elaimed by and swarded Lo preference
claimanta, muy be sold at publie suction
sl not Jess Lhan thelr appraised value by
the authorized oficer of the Bureau of
land Management, provided that prefe
erence clalmants are first given notice of
thelr privilege to exerclse their prefer=
ence rights by a notice addressed to their
Jast sddress of record in the sppropriste
land oflice, or i the Iand is patented, in
e Territory it which tille to their pri=
vale Iand s recorded.  Buch nolice shall

glve e claimant at Jexst &G days in

which to make applcntion to exerclse
his preference right, and if the applica=
tion la not Nled wilhin Lthe time specified
the preference right will be loat.  Pref=
rrence right clalmants will slso lose their
Preference righta i they fall Lo make any
Irquired payments wilthin the time pe-
Hod apetified by the authorized ofbcer
©of the Bureau of Land Manarement,
which time perlod ahall not be Jess than
$0dars, -

. but for dispasal

£. (n) Any tru:t relensed by Pnragranh
1 or 2 of thia nrder from the withdrowels |
made by Public.land Orders Nos. 604,
23 modificd, and 388, which remains une

+85)d alter being ofiered for shle uncer

Parapraph 7 or 8 of this order, shall re-
. man open to cfers to purchase under
‘" Bectlon 2 of the -sel of August ), 1956,
suprz. at the sporalsed value, but tt shall
be within the dlecretion of the Secretary
of the lnlerfor or hia delezaie 23 0
whelher such an offer shall be sccepted.

{b) Any tract relensed by Poragraph 1
or 2 of this order from the withdrawsls
made by Publlc Land Orders Nos. 601, as
modified, xnd 188, which on the date
hereof does not sdjoin privately-owned
land or land covered by an unpatented
clatm or entry, is hereby opened, subject
to the provisions of Paragraph 8 hereof,
If the iract is not oltherwise withdrswn,
1o setilement claim, spplication, selee-
tion or Jocation under any applicable

publle 1and Jaw. Such a tract shall not.

be disposed of x3 & tract or unit separale
and distinet {rom adjolning public landa
outside of the ares relessed by Lhis order,
purpases, and without
losing i3 Jdendity, {f It la alrexdy sure’
veyed, Jt ahnll be tresled s havine
mereed tnto the maas of adjelning public
lands, subject, however, to the essement
&0 {ar 23 JL applies Lo such lands,

(e} Becnuse the sct of August 1. 1858°

{70 Stat. Bpd: 48 U. 8. C. 420-420¢) i3 an |

nct of special application, which suthore
izes the Secretary of the Interior to make
dispasals of Iands Included in revocations
such s made by this order, under such

jaws 33 may be specified by him. the |

preference-right provisions of the Vete -

erana Preference Acet of 1944 (38 Stay
787: 43 U, S.°C. 375<284) asamended, and
of the Alasks Mental Heslth Enabling
Act of July 28, 1856 (7D Stal. T0R; 48

V. & C. 45-3b) sill not spply to this

“order.

10, All dirposals of lands included in
the revocalion mede by Lhis order, which
are under Whe jurisdiction of a Federnl
department or agency other than the
Department of he Interior may be made
only with ths conseni of such departa
ment or agency. Al Jands dispesed of
under the provisiona o! this erder shall

- be subject 1o lhe essements eslablished

by this order.

11, The boundaries of all withdrawals
and restorations which on the date of
this order adjoln the highway easements
crested by this order are hereby exe
tznded to the centerline of the highway
eaaements which they

withdrawal made by this paragraph shall

include, bul nol be llmited ta the withe -

drawaly toade for Alr Narvigation Blite
No. 7 of July 13, 1954, nnd by Publie

Land Ordera No. 388 of July 31, 1847, No.~

622 of December 15, 1949, No, 2308 of

February 27, 1252, No. 875 of June 13,

1054, No. 1037 of December 18, 1954, No.
1059 of Jaouary 31, 1855, No. 1129 of
April 15, 1955, Ne. 1179 of Junse 29, 1955,
and No, 1181 of Juns 29, 158588,
Rocrx Euner,
Anbitant Secrelary of the Interior,
Aram, 7, 1988, .
[P. X Dos. S3838 Filed, Ape. 10, 1384
s:dm)

adjoln. The .

’
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Office of ibgsetrn}cry )
{Order 2685, Amdt. 2] -
- ALASKA
RICRTS-OF-WAY YOR HICHWAYS

Srrreazr 15, 1956. -

1. Sccu:m 2 (a) (1) is amended by
adding to the lst of public highways,
desiznated 23 through roads, the Faire'
banks-International Alrport Road, the-

- Anchorape-Fourth Avenue-Post Road,
the Anchorage Internsational Airport”
*Road, the Copper River Highway, the
Fairbanks-Nenana Highway, the Qenall
Highway, the Sterling Hizhwsy, .the
Kenal Spur from Mile ¢ to Mile 14, ths
Palmer-Wasilla-Willow Rond, and the -
Steese Highway from Mile 0 to Fox Junce
tion; by re-designating the Anchorages
. Lake Spenard Highwnay as the Anchor-
mge-Spenard Highway, and by deleting
. the Falrbanks-College Eighway. .

2. Bection 2 (a) (2) is asmended by
‘deleting from the lst of fseder roads
the Stcrnng Highway, the Umversity o

Estcr Road, the Xenal Junction to Kmi
Road, the Palmer ito Finger Lake to -
Waosllla Road, the Paxson to McXinley
Park Road, snd the Steese Highway,
{rom Mile 0 to Fox Junction, and by add-
ing the Kenal Spur {rom Mile 14 to Mile
31, the Nome-Kougarok Road, and the: *
Nome-‘l‘eller Road.” BN
Frep A. SzaToN, ~~'r:
Secretary of the Interier. .
+ {!'. R, Doe. 58-7682; Fied, Bept 20, 1060 -
814D -~ m] -

.-l—..a....
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"Reod shal cach extend 109 feet on each

] - £ido o! toc center Ure thereat.

- OfFce of the Ssoratany” | (3) Tor local rozds: AL publle resdz

-+ [Orasr 2¢25] . rot clasxified 83 throvsh reads or fecde

, s rcads shall extend 50 feet on exch &ida

2 aTs-OF=TAY 762 ENCHEWATS IN Anas=a ol the center lins thereof, -

. Ocrozm 16, 185L B=e, 3. Establishment of richts—of-rzy

Sgcoox 1. Purpose (a) The purposa , or ecrements, {a) A recervatiza for

of this order is to (U Az thewidtngfsll 5 hizhway purpoces covering the lands -

public higeways in Alacta established Sizeed in the through rosds mentiszed

or malntalned under the jurisdlzion [ / in section 2 of this order was m=ada b7

the Becretary.of the Intericr ond (3% ) Pudle Land Order No. 601 of August 10,

prescribe & uniform procedure for ibe 1849, as smmended by Puble Land Order

establlshment of rights-0f-way or easés No. 757 of October 1§ 3931, That créer
mments over or cTos3 the public lacds for ' Operales as a complete scgregation of the
“such highways Authority for these - ) land from all formms of £ppropriston i
¢icns iz contalned in secdon 2 of the st . under the publie-land laws, including the
of June 30, 1033 (47 Etat. 445,48 T.&. & | mining and the minera] leasing laws .
a2is), . ’ e e (b) A"right-of-way or easement for |

hlghway purposes coverimg the lands

- 12 : hwaye.
Sre, 2. Width of public hiphway cmbraced in the feeder rosds ard the

“ =hlis hishways’ .
' g’@&iﬁ@: u??oﬁows: EE Jocal roads equal in exicnt to the widia
2D For tarcugh roodst The Alasty of such roads as estoblished 1n section
Highway shsll extand 300 feet om es2h . g::g‘"’ ggf“" {3 hereby established for
Sds of the center line thereof. The Tom, TO2C3 Qver and across the publi
tehxrdson Hignway, Glenn Highway, ) i
%a&n&s' Highwany, Seward-Anchorage. paf'i) 'n'!ﬁ reservetion mc.ntiened In -
Highwsey, Apchorage-Lake Sperard rograph (s} ang the rights-of-way or
Highway end Fairbants-College Xigb- , fﬁ;ﬁfi’“ mentioned in phragraph (D)
way shall extend 150 feet on each sida of : ’invo]vmm—v ﬂ;u to aaljhnew cor.‘struction
be center Une thereol . n § public roads in Alaska whea
= (2> For fceder roads: Abberi Read - e survey stakes havo been st on the
T e eonon Cutof. TUOR . | Appropriste boinis alons the rouis ot the
Eighway Sev:ar'd P;ninsula. Tram road,” ;DDroprmt.e. D.°m‘-5 glong the route of ths
- Bteess Highway, Sterling Hichway, Tag= . Dow gonstructlon spectiyleg the types=d
. Jor Highwey, Northway Junctos to Adr- e i
port Read, Palmmer to Matanusia to Wa=- - Szt 4. Rocd maps 20 be fled in proser
silla Juncton Road, Palmer to PingeT . Zond Oplce. Maps of all public Toads i
Take to Wasilla Road, Gican EiRdway Alosen _heretafors or hereafter eone
Junction to Fishhook Junction to Wasila riructed showing the localion of tha
to Xnik Road, Slana to Nabeona Rosd, roods, togcther with npproprinte placs |
fcepat Junetlon to Kemaf Read, Ualves- - exd specidcations, will be filed’ by ths
51ty to Ester Road, Ceatral to Clrci2 ot Alactn Read Commission in the propes
Bprings to Portage Crrek Road, Manley Laxd OiSes at the earlest pessibla dats
Hot Springs to Turcka Road, North th.:; ' Zor the information of the public, |
. Boundary to Eastishoa Road; Pazxeoator o+ - - 7 . . . )
RS faed S oo L0 ey of e
o Ophir Road, tar et . . . . .
Dm.l:f:z::.m to Wood River Rozd, Ruby, = . _l"- R Doe, n-::is:: PUsa, Octy 15, 1581 !
to locg to Poorman Roid, Nomo! . - Ho0a ] . e :

o Councll Resd and Nems ta Bassia |

ST = P
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ALCDIITNT OF FUISIS AN ORDIT MO, 603
O ATGTST 20, 13435, DSSEaVING PUoLI
FLANTSTTOR EUETAY TUIR0ss , ...c'bo'un?...ric' ¢f the Caugach Natlona? -
3y virtue of == zutzority vested v """'t). ne Aachoroge-Lain s,,._.-:..
_the President 2z =memat to Exccutivg, Fichway, and the Falrbamim.Colleg e
et =ab
- s s cdorad ' .CnWAY oTe nereby withdrown from 2
] 0'0!'34. 93«: of P2 netiall ¢m. {t Isorderad 19 =3 0f appreamiatios voder thp :Lbuc-
fouﬁwsn - i la. d laws, iocluding he =iz sag
Cr d“b 1s;c~e1 parssagh of iuoghc L2ad  mmeral-leasing laws, 2nd reserved fox
er Ko, €01 of Azzss 23, 1949, resarva m;;avv:.y pu:'po.;c... ‘ : -
inz publie lazds oo ZIzhwsy puipeses,

D s 0.0

com=e c..a, i Tha wemds “Subject to ‘b“""“md‘;nt" 112-:"'_* 8 el :’:_a“b""‘*‘cd ca

yolid gxisting righn, Is hareby amended L :Zshn~c n"‘- czsed WVA};_ o5 c_i"r. 'x..a. K

to rezd as Jolows: . 1& th? bgh Clund _:xmop..._...o:z Lo
public-landl nSC&Cva‘,S"‘ part

s-'~f:c.. t0 FToitd »=z*a7 rizhis and to ‘ef alegal subdivision, ¢ &

R sveyed, or sn
exist! gurTeys z=d withdrawszis for ladiccent ar\.«.hu:. **ve_;cd eod -’u less -
oiner "'*...:1 ‘-‘---:.—:a- s, ihe putlic . to the pertinect easamannt, .
lands {2 Alzeia’iymg witnia 300 f2ct o2 .o . _ © .
each sice of t=2 comzar Lma of the Alagn | Qceaz L‘C'm:a:.‘: Y .
'Eic,hw..y amdxireim 153 foet oo eoh v . Steretery of the Intorion.

e of the cemses ms of <no Rickardson ¢ OCIosIz 16, 1651, T L -
Highway, Cle=n T=5s=Ta7, Eninos =Zighe [P R Doa, 51-12674; Plsd, Och 19, 10513 |
way, the Sewzri-izstioige, Hizawey B 9:02 a ) - i
‘. (exclusive of thot Tty theEel wthin ! c
- e Yy CRond sho A'ah awt tagocd et ‘e
“Cfico of o Ssomiziy . i e tac contnn x:_:huca::m‘g’wf £
1Cre 2557 . -z’.."."f")','.ﬁ?”c cot recdst AL puhlic rords
= T e e K ot eloosiZsd 25 toronsh *r,..‘.d" S donioe ¢
STESTSA0T- VAT I0s e wWAT .é.u.:z._.,..c d:. el exiond £9 ceat om c,‘.- s
¢ Oc:::-‘*._.,ls, 1831, .~of the - centes Bmg thercol,” T

JSemen L Parprie, (2) Theoumaess ~SEES. Seichishment of righis-of-siy
of this order 515 12) Sz ma W Vs cthololl | or coacments, (2) & recammticn fov
public b:nw..n = -"“”’ & sblshed "o ZhWway puposes covering theleads e
or malatalned ol the d ‘dfCﬂOD cf  mraced in the throtsh roads montionmad
the Seeretary of =2 ::.,a:is: end (2) I secHon 2 of this order wos made b7
preseoibe & wmifan orocedurs for tha | Pubiie Land Osder No. 601 of Avsuss 10,
estobitsbmens ol Siikis-clewvay OF goSo=- Y . 16490, as arezdod by Putlie L.m. Cxées
Imentis over or 27w 2 putis 1snds o3 | No, 757 o Cetober 16, 1851, Thot erdes
such hifowars. _-_‘ =cisy der ibese 2C-  operaies as o compleie serr e;:t‘o Tu,o
tioms is contat=ad s::"“‘ 2¢ithe 2ss  land from 2il ferms of opproprintion
2_1‘ Juze 30, 1932 Ta7 Seas. £25, €3 T 5.C ~ tncer the pub"c-h 4 lews, 1he uding um.

221z). - -+ minine and the mizeral leasing L.w...

Szt 2 WSk ¢f oBls Righimays (b A right-of-wey or easement foT '
() Tae wi &_’_ cX =2 '_'J...C 3-1 nways }u.,nv'ﬂ.y U ,JON‘-S COTE:J-L;S' e 1:-:‘::"
. qn plosin shas bs 2o frSoms: ~ercbreced 12 the fasdes roads and tha
(1) Too J. .;..:_. =c=l3r The Alosla ~-3ocal roods cq"’l in extozt to tha ""\:T-.:_-
Sluhway chall sqmims 2o3 feel on each ¢ ©f such roadszs cst..bhsaca i seetion 2~

o e

Side of the czmtes Ime inereol. Thae -, OF Hais orcer, is Zesely established for—.
Rickardson E;::::y_ Gleon Elghwey, "uch ronds oves and. """033 e publis. e

R Ty

Halnes Elohwey, Zzwood-anchoma | S .
Highway, o.:.:l'.:::'.::- S:2  Spemard ~° (8) The reservation meadened xR

Bloawey cod Feiioats.Oollege Righ- ;i PLFEGTEPl (a) end the = {SAts-0Z-waF G
aeol] emtems T53 Toes 0 esch ls of - SSSements mentlonsd o parazriph () A
4he ecanter Uima thamscs, . (SRl attoch 25 to sll new cozsimuction 3

3. For- ‘eer;a-: r-"s ihuart Read - {nvolvin" pub:ic rosds {3 Alssiza when -2
(Zodin: Islangy. = _-w..C“uc.a."lJo ~ibe sutvey s-:..;zs hove been et on tke 2
Highwoy, Sew=t ?:_.._-“‘""' T d, " zzournd axd motices have b..c::. posted 2213
_Stece Zighway, Stesooz Tohway, Taye  opproprisie L:olntsnlo‘:s., 2 route of th

-t o= —— " oo sotin B oy -
"lor Zighway, Narsmiz Simction to Ao DO construciion Speclying the Tpeasg

pors 2o2ad, Poim=cT o Lrmsasusia 1o .\'__ 'mduh of the rocads, ..
“"11.".:\. Juncdon Reond, Piizor to Fnger - Soo A Rosd mepsdo be K2 in creper
Ixe to VWasills Ex=d, CGlemn ':I.::::T‘..-; © Lond Office. Lisnps ol all pulictoods i
J\mc“on..a""'-‘*a:‘-s—--"ﬁ to Wasills J3zslin, heretaloro or hercalier

to Znix Poad, Sow= o Nataesna Rood,- ..u-Cu.d showing tho lecasica of tha
Zeand .ﬂ'""*ﬂ o Zamaf Bocg, ‘G.‘m..-_ rezds, tagethar with ..p:rt.::ri:.:e R AL

sity to Sstar Rec 2 Cantml bo Cl'c c“o- t.n:l specifiendons, wil b2 Jicd By &=
Sprizgs to Porimza Coex Reoad, Wanl "c:r Alacia Rocd Commi=zian in e prosss
:0.5,... Isto D “'—' on Bood, North Porld '~ Teozd CGlico ot tho exsliess 'r‘"-‘b’..: d....a
=S et it S LY Tra=oeos 7“" Poxsca W r;' 1o {ndormation of tho putlie,
22 c..._."""cy Putiz 2o, S-a.“"' Iandinzg
to Cpxiz Roed, _;:::...: :O =t Reoad, .. N Czeaz I Caeaa,

Dilinzsam to el 2iver Read, Ruby ; . Semdsry of the Intmicr,
t6 Tooo o ?z—.: —\: -.4 :‘ fopert) 2. W Doa, §i~10338 Fucd, Ch 19. ity L]

-

to Ccum-.u Roed and Noms ato Eecsio T - . CBsam W
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‘existing surveys, and

[Publie Land Order 601]
ALASHA

RESERVING PUDLIC LANDS FOR HICHWAY
PURI'CSES

Dy virtue of the authority vested in the
Pres{dent and pursuant to Exccutive
Order No. 9337 of April 24, 1943, {t {5
ordered as follows:

Exccutive Order No. 9143 of April 23,
1242, reserving public lands for the use
of thc Alaska Road Commisston {n con-
nection with the construction, operation,
and maintenance of the Palmer-Riche
ardson Highway (now known as the
Glenn Highway), Is hereby revoked.

Public Land Order Ne. 386 of July 31,

1947, is hereby revoked so far as it relates -

‘to the withdrawal, for highway purposes,
of the following-described lands:

(a) A strip of land 600 feet wide, 300
feet on ench side of the center line of
the.Alaska Highway (formerly the Cana-
dinn Alaskan \dllitary Highiway) as cone
structed from tlie Alaska-Yukon Terri=-
tory boundary to its junction with the .
Richardson Highway near Big Delta, '
Alarka. )

(b} A strip of land 600 feet wide, 300~
fert on each side of the center line of the
Gulkana-Slana-Tok Road as constructed
{from Tok Junction at about Mile 1319 on
the Alaska Highway to thie junction with

the i?.ichnrdson Highway necar Gulkaaa,
Alnska,

Subject to valid existing rights and to,
withdrawals for
other than highway purposes. the public
lands in Alaska lying within 300 fcet on
each side of the center line of the Alaska
Highway, 180 fcet on each side of the
conter line of all other through roads, 100
fcot on each side of the center line of
sil [eeder roads, and 50 feet on each side
of the center line of all loeal roads, in
accordance with the {ollowing classifica-
ticns, are lherehy withdrawn from all
forms of appropriation under the public-
land laws, Including the mining and min-
cral-leasing laws, and reserved for.high-

;. Way purposcs:

THROUGH Roans

Alaska H'chway, Richardsen  Highway,
Glenn Highway, lialnes Highway, Tok Cute
og.

Frzazn Ro.«:a

“Eleese Hinhweor, § mott }Ih.h.\nv. “u{lnh\y %
Pnr:r*nnad”At‘.r'mnrc-I’m‘cr‘Ind]na uund
Ecerion Cut-CT, Toex Eszle Read, Rubya"
Leug-Poorman Iaad, Nome-Solamon [and,
Kenal Lakeshemer Rand, Tairhanis-Cullese
Eoad, Anchoarsar-Lake spenard fead, Corcia
ot Springs Roud.

77
/Le.60/
%{7,/&, 24 4"‘7

‘LacAL RoADS
All roads not clnssified above as Through
Roads ar Feeder Roads, established or malne
tAined under the jurisdiction of the Secratary
of the Interjor.

With respect to the jands released by
the revocations madce by this erder and

* not rewithdrawn by It, this order shall

become effective at 10:00 a. m. oa the
35th day after the date hercof, At that
time, such released lands, all of which
are unsurveycd shall, subject to valid
existing righits, be opened to settlement
under the homestead Jaws and the home-
site act of May 26, 1534, 43 Stat. 809 (43
U. 8. C. 461), only, and to that for=: of

appropriation only by qualifled veterans,

of World War II and othier gualifled per-
sons entitled to preference under the act
of Scptember 27, 1844, §8 Stat. 747, as
amended (43 U. 8, C. 279-284)., Com-
meneing at 10:00 o. m. on the 126th day
after the date of this order, any of such
lands not settled upon by veterans shall
become subject to scttlement and other
forms of appropriation by the public
generally in accordance with the appro-
priate laws and regulations.

Oscar L. Craryun,
Under Sceretary of the lnlerior,
Avcus? 10, 1945,

|P. B. Doc. 40-6842; Piled, Aug. 13, :w.a-
Bi¢S . m.)

;-,— /n//Tn’,/j - .
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July 24, 147 *
{(E'R 1554]
[Public Law 2¥]

Alaska,

48 U. 8. C. {} 32la-
327

Reservationof right-
of-way for roads, tlc.

Payment for value
of crops, ete.

July H, 1047
[H R 2007]
[Public Law 230]

Northern Cheyenne
Indisn Reservation
Bale of timber, cte.

July 24, 147
(H. R 2828}
]Public Law 231]

MIlnnesota.
Appropristion nu-
thonized for school
facilities,

&4 Stat. 1020,

PUBLIC LAWS—CHS. 313-315—JULY 24, 1947 [81 StaT.

[CHAPTER 313])
AN ACT
To smend the Act entitled ““An Act providing for the transfer of the duties
authorized and authonty eounferred by law upon the board of road commis-

sioners 1 tho Territory of Alasha to the Department of the Interior, and for
other purposes™, approved June 30, 1932,

Be i¢ enacted by the Senate and House 0] fK3prescntaitves af rie
United States of .:{/merz'ca in Cangress assembled, That the act entitled
“An Act providing for the transfer of the duties authorized and
authority conferred by law upen the board of road romnmissioners in
the Territory of A_las)l;n to the Department of the Interior, and for
other purposes®, approved June 30, 1932 (47 Stat. 446), is hereby
amended by adding at the end thereof the following new section:

“Sec. 5. In all patents for lands hereafter taken up, entered, or
located in the Territory of Alaska, and in all deeds by the United
States hereafter conveying any lands to which it may have reacquired
title in said Territory not included within the limits of any organized
municipality, there shall be expressed that there is reserved, from the
lands described in said patent or deed, a right-of-way thereon for
roads, roadways, highways, tramways, trails, bridges, and appurtenant
structures constructed or to be constructed by or under the authority
of the United States or of any State created out of the Territory of
Alaska. When a right-of-wny reserved under the provisions of this
Act is utilized by the United States or under its authority, the head
of the agency in charge of such utilization is authorized to determine
and make payment for the value of the crops thereon if not harvested
by the owner, and for the value of any improvements, or for the cost
of removing them to another site, if less than their value.”

Approved July 24, 1947,

[CHAPTER 314]
AN ACT

To declare the ownership of the timber on the allotments on the Northern Cheyenne
Indian Reservation, and to authorize the sale thercof.

Be it enacted by the Senate and House of Eepresentatives of the
United States of America in Congress assembled, That, notwithstand-
ing the provisions of the Act of June 3, 1926 (44 Stat. 690), the timber
on the allotments on the Northern Cheyenne Indian Reservation,
whether or not the lands were hitherto cfassiﬁed as chiefly valuable
for timber, are hercby declared to be the property of the allottees and
may hereafter be sold pursuant to the provisions of section 8 of the
Act of June 25, 1910 (36 Stat. 857; 25 U. S. C., sec. 406). Nothing
contained in this Act shall be construed to require the payment to the
allottecs of the proceeds of sales made prior to the passage of this Act.

Approved July 24, 1947.

HAPTER 38156 '
[ ] AN ACT

To provide additional funds for cooperation with public-school districts (organized
and unorgamzed) in Mahnomen, Itasea, Pine, Becker, and Cass Counties,
Minnesots, in the construction, improvement, and extension of school facihities
to be available to both Indian and white c¢huldren.

Be it enacted by the Senate and House ﬁgg Bepresentatives of the
United States of America in Congress assembled, That, in addition to
the amount authorized to be appropriated by the Act of October 8,
1940 (Public, Numbered 804, Seventy-sixth Congress), there is hereby
authorized to be appropriated, out of any funds in the Tressury not
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I. INTRODUCTION

In Alaska, a section line easement is a right-of-way for a
public highway which is either 66 feet or 100 feet wide and centered
on the section line. This simple definition raises only one obvious
question: When is the easement only 66 feet wide? Unfortunately,
there are many less obvious questions—-—-some whose answers are un-
clear or disputed-—which must also be examined before one can claim
to understand section line easements. For example, in 1981 Alaska's
Supreme Court said that construction of a public highway does not
necessarily entitle the builder to use the entire width of the ease-
ment. | Paradoxically, the same court recently said that it is not
necessary to construct a public highway in order to use a section
line easement.?

Section line easements are not peculiar to Alaska. They
are found in a number of other states. Where they exist they are
generally said to have resulted from the actions of two govern-—
ments. The first action was an offer by the federal government to
allow construction of public highways on unreserved portions of the
public domain. The second was acceptance by a territorial, state or
local government providing for the construction of highways along
section lines. In Alaska, it can also be maintained that section
line easements on state lands result directly from a dedication by

the Alaska legislature.

] Anderson v. Edwards, 625 P.2d 282 (Ak 1981).

2 Fisher v. Golden Valley Electric, (Op. No. 2606 Jan. 28,
1983). .




II. THE FEDERAL OFFER

Ten months before the Senate ratified the Treaty of
Cession3 by which Alaska was purchased from Russia, Congress passed
the Mining Law of 1866.4 Section 8 (14 Stat. 253) of the law reads
in its entirety as follows:

That the right-of-way for the construction of

highways over public lands, not reserved for

public uses, is hereby granted.
When the federal laws were reorganized in 1878, this section was
redesignated as section 2477 of the Revised Stafutes. This section
was later codified as part of the United States Code at section 932
of Title 43, but it is still commonly called R.S. ?477.

The law is applicable in Alaska.> When Congress passed
the landmark federal land use planning law, the Federal Land Policy
and Management Act of 1976, or FLPMA,G'R.S. 2477 was repealed.7

In its place a much more complex scheme for securing rights-of-way

3 The Treaty of Cession of the Russian Possessions in North
America was ratified May 28, 1867 (15 Stat. 539).

4 The Act of July 26, 1866 (14 Stat. 251 et seq.) was
actually titled "An Act granting the Right-of-Way to Ditch
and Canal Owners over the Public Lands, and for other
Purposes,” but is commonly known as the Mining Law of

1866.
5 E.g., Hammerly v. Denton, 359 P.24 121, 123 (Ak 1961).
6 P.L. 94-579 (80 Stat. 2743 et. seq.).
7 §706(a) of FLPMA (90 Stat. 2793). FLPMA was effecti;e

October 21, 1976.



across the federal public domain was enacted,8 but a savings clause
protecting existing rights-of-way was included.®
III. ALASKA'S ACCEPTANCE

According to Alaska's Supreme Court acceptance'of the
federal offer can occur in either of two ways: "...some positive
act on the part of the appropriate public authorities of the state,
clearly manifesting an intention to accept a grant, or there must be
public usér for such a period of time and under such conditions as
to prove that the grant has been accepted.“]0 Situations involving
acceptance by public user are outside the scope of this material,
but two points deserve mention: (1) proving adequate public use may
be very difficult,]1 and (2) where for some reason such as an early
conveyance into private ownership a section line easement for an
existing road cannot be established through reliance on acceptance
by statute, there may be facts to support acceptance by actual

public use.

said to have occured through passage of an acceptance statute by the
territorial legislature. This was first done in 1923.12 The 1923

statute created a right-of-way which was four rods or 66 feet wide.

8 Title V, §§501-511, of FLPMA codified at 43 U.S.C.
§§1761-1771.

9 43 U.S.C.A. §509(a).

10 Hammerly v. Denton, 359 P.2d 121, 123 (Ak 1961).

11 See for example Hammerly, supra.

12 Ch. 19 SLA 1923 approved April 6, 1923.



Inexplicably this statute was repealed in 1949 when it was left out
of the 1949 compiled laws.!3 In 1951 the legislature enacted a
statute which dedicated a tract 100 feet wide between each section
of land owned by or acquired from the Territory.!4 1In 1953 the
legislature amended the 1951 law by adding the dedication of a tract
four rods wide between all other sections of land in Alaska.!® The
latest version of the Alaskan acceptance statute was held to create
a right-of-way alodé a section linel!® and prominent Alaskan attor-
neys have said that the original 1923 act has the same effect.17?
IV. THE EFFECT OF PRIVATE ENTRY

If land is acquired by a private owner from the federal

government before an R.S. 2477 easement is established across it,

13 Section 1, Ch. 1 SLA 1949 approved January 18, 1949
expressly repealed all acts of the Alaska Legislature not
contained in the compilation. Ch. 19 SLA 1923 was not
included. The only explanation is what can be gleaned
from correspondence tables accompanying the compiled
laws. Instead of"giving the 1949 section number for Ch.
19 SLA 1923, the table merely states, "Invalid." The same
curious result appears in the opposite §1721 CLA 1933
(which is where Ch. 19 was compiled in 1933).

14 Ch. 124 SLA 1951, approved March 26, 1951.
15 Section 1, Ch. 35 CLA 1953, approved March 21, 1953.

16 Girves v. Kenai Peninsula Borough, 536 P.2d 1221 (Ak
1975).

17 E.g., Letter of September 19, 1977 from Tom Meachem,
Esquire to the Anchorage Daily Times; 1969 Opinions of the
Attorney General No. 7 (December 18, 1969); Opinion letter
of February 20, 1969 from Eugene F. Wiles, Esquire to the
City of Anchorage, Opinion letter of March 21, 1966 from
Theodore M. Pease, Jr. to the Greater Anchorage Area
Borough.



then no easement can thereafter be established, because the land
would not be part of the unreserved public domain. Moreover, it is
the date of the entry not the date of patent which is critical.!8
The consequence for Alaskan section line easement law is that lands
entered prior to April 6, 1923 are not subject 'to section line
easements and most Alaskan lawyers would probably agree that federal
lands entered between January 18, 1949, and March 21, 1953, are not
subject to section line easements. !9
V. THE NEED FOR SURVEY

Thus far the discussion has assumed that survey_of the
section line antedates the private entry, but the survey establish-
ing a section line could either precede or follow the private
entry. One state court has suggested that the passage of a state
acceptance statute similar to Alaska's law préviding for highways
along section linés is effective upon passage and that later survey

of the section line relatesvback to the date of passage20 and one

18 See, Hammerly v. Denton, supra.

19 There is no judicial authority in point but three of the
four lawyers who have written on the topic in the
materials cited in footnote 17 above take this view.

20 Faxon v. Lallie Civil Township, 36 N.D. 634, 163 N.W. 53,
533 (N.D. 1917) (dictum). The North Dakota court said
that the territory's right to the highway right-of-way
took effect as of the date of the acceptance statute
(1871) even though the survey was done in (1875). But,
the landowner did not enter until 1904, and the relation
back of the survey was not necessary to the court's
decision.




federal court appears to have accepted this proposition.21 This
approach 1is, however, contrary to the rule recognized by the U.S.
Supreme Court that it is the survey which creates the section
line.22 This would mean that until the survey is completed there
is nothing to which the acceptance statute could attach any right.
Consider the practical aspects; until the section line is surveyed,
an entryman would have no way to determine where he could erect an
improvement.’

In his 1969 opinion, the Attorney General concluded that
survey of the section line is necessary before the section line
easement can be created. However, the Attorney General's opinion
indicates in a footnote that protracted section lines are sufficient
subject to confirmation by actual survey.23' This conclusion is
supported byino analysis. It is inconsistent with the emphasis on
a complete official survey as a necessary prédicate for creation of
section lines established by the U.S. Supreme Court.24 mTo tﬁe
extent that the conclusion is based upon Fhe belief that protracted
section lines will be very close to the actual surveyed dline in all
cases, it is inconsistent with the realities of surveying. Since no

section line exists before the official survey, the better view is

21 Bird Bear v. McLean County, 513 F.2d 190 (8 Cir. 1975)
(semble).

22 Cox v. Hart, 260 U.S. 427, 436, 43 S.Ct. 154, 157 (1922).
See also U.S. v. Northern Pacific Ry. Co., 311 U.S. 317,
344, 61 S.Ct. 264, 277 (1940).

23 1969 Opinions of the Attorney General No. 7, p. 7, n. 15.

24 Cox v. Hart, supra.




that an actual survey, not a protracted survey projection, is neces-—
sary before the easement can exist.
VII. THE EFFECT OF PUBLIC RESERVATIONS

If the land in question is reserved for a public use, it
ceases to be land which falls within the ambit of the 1866 federal
offer. The consequence is that federal lands reserved for a public
purpose before a section line easement is created are not subject to
such an easement.25 It is not so clear that state lands reserved
for a public use would, without more, be free of section line ease-
ments. The reason is simply that there is no exclusion for public
reservations in the state law. It dedicates an easement along the
section line over all ‘state lands.26

Much.of the federal land in Alaska has been reserved for
one public purpose or another. Under the prevailing view, none of
ihesé reserved lands would be subject to section lines easements
unless the reservation took place after April 6, 1923, but before
January 18, 1949, or after March 26, 1953, and the land was offi-
cially surveyed prior to the reservation. In the event of a dis- -
pute, it is not clear that the federal government would subscribe to
this orthodox view. The Solicitor for the United States Department
of the Interior has taken the position that section line easements
on federal lands in Alaska exist only if a public highway was
actually constructed upon the lands prior to the repeal of R.S.

2477.27 The Solicitor's reasoning goes like this:

25 E.g., Bennett County v. U.S., 394 F.24 8 (8 Cir. 1968).

26 AS 19.10.010 (Ch. 123 SLA 1951 as amended by Ch. 35 SLA
1953).

27 The basis for this position is explained in an opinion by
Deputy Solicitor Ferguson dated April 28, 1980.



(1) R.S. 2477 literally gives a right-of-way for the "con-'

struction” of highways. h

(2) The interpretation of R.S. 2477 is a matter of federal
law.

(a) The sizable body of section line easement law which
exists consists of interpretations of the federal law
by state courts in cases to which the federal
govérnment was not a party.

(b) The federal government is not bound to acquiesce in
the state court interpretations.

(3) Interpretations of the word "construction" in R;S.-2477
through use of the ordinary candns of statutory interpre-

tation requires that the term be given its ordinary

meaning.

i~
L3
—

The administrative difficulty in distinguishing cases of
sufficient publié use to constitute acceptance from those
of insufficient‘u;e can be avoided by resort to the con-
struction test, a test which requires more:than mere use
and which would focus on objective observable facts such

as placement of culverts, fill, etc.

(5)_ The only interpretation which can avoidwé serious conflict
with the "roadless" review concept of §603 of FLPMA is the,
"construction required" interpretation. |
The Solicitor's opinion cannot be accepted without diffi-

culty. First, while it is true that the bulk of the judicial

opinions on the subject are by state courts, such decisions are




numerous and of long standing. Moreover, federal courts have .
written opinions which accept the orthodox view28 and the federal
government has taken a position in litigation which implies that it
has not subscribed to the "construction required" theory.?22

Second, the Solicitor's position is not consistent with the practice
followed by the Department's Bureau- of Land Management over the
years.30 Regulations dealing with R.S. 2477 easements have gene-
rally indicated that the federal offer can be accepted by con-
struction or by establishment of highways in accordance with state
1a§s.3]

Oon the other hand, ‘the Solicitor's position really is much
more consistent with the language of the 1866 law. Méreover, the
literal interpretation of "construction" would sharpen the applica-
tion of the law to the point where it would oéeréte only where
actual construction deménstrateﬂ a present need, not only for a
roéd, but for one laid out on a section line. Thus, the Solicitor's
opinion would tacitly recognize the fact that not all sections are

bounded by stretches of land flat enough upon which to construct a

28 Wilderness Society v. Morton, 479 F.2d 842, 882 (D.C. Cir
1973), cert. den. 411 U.S. 917; Bird Bear v. McLean
County, supra.

29 Bennett County v. U.S., supra at 394 F.2d4 12.

30 One example of the Department's acceptance of the orthodox
view is found in a memorandum dated April 24, 1973, signed
by the State Director of the BLM in Alaska, and intended
to provide official guidance on the subject.

31 E.g,, 43 C.F.R. §244.53 (1962); 43 C.F.R. §2234.2-5(b)
(1970); 43 C.F.R. 2822.2—-1 (1974).




road. This would save several state legislatures from the apparent
folly of assuming that every section line is on flat level ground.

Moreover, the Solicitor's position carries the added
advantage of assuming that Congress did not act so rashly in 1866 as
to give a large measure of control over management of the federal
public domain to the states by allowing them to create highway
easements anywhere’'without regard to actual need. The Solicitor's
interpretation would (as. he has noted32) observe the rule of
construction that federal statutory grants must be construed
narrowly.33

Finally, the Solicitor has contrived ways around both the
problem in the regulations——or establishment according to state law
must mean cénstruction Plus anything else by way of formal action N
"which might be required in addition to mere construction--and the
practices of the agency-—-Congress has plenary powef over federal
land and no federal employe?.can exceed his actual authority

delegated by Congress. )

The Solicitor's positiodon is somewhat persuasive, but it
would be an uphill struggle to make the argument in view of a
hundred years or so of state court precedents which are contrary.
In any event, the validity of a section line easement on federal
land will not depend on whether the Solicitor's view is accepted,

unless the land in question was surveyed prior to October 21, 1976

while still a part of the unreserved federal public domain and not

32 See the material cited in footnote 27, - supra.

33 Caldwell v. U.S., 250 U.s. 14, 20, 39 s.Ct. 397, 398
(1914). :

-10-



later conveyed to the state. Situations involving these criteria
should not arise frequently.34

In the case of state lands which have been reserved for
some public purposes, there will be a section line easement unless
the easement has been vacated. This results from the fact that AS
19.10.010 is applicable to all state lands. 1In addition to formal
vacation procedures, it is possible that a court might find an
implied vacation where the reservation is created by statute and the
purpose of the reservation would be frustrated if the land were
criss—crossed by highways.

One special category of state lands which might be
accorded different treatments is trust lands. At one time there
were three principal categories of trust lands: mental health
lands, school lands and university lands. Aséuming the validity of
Ch. 182 SLA 1978, mental health lands and school lands are now a
part of the state's public domain. However, university lands35'
remain subject to the trust obligations i@posed by federal law.36

It is quite possible that the Alaska Supreme Court would choose to

34 Of course, if protracted surveys could be substituted for
actual surveys, the argument would be of vastly greater
significance.

35 University lands are lands granted to the state by the Act
of March 4, 1915 (38 Stat. 1214) and the Act of January
21, 1929 (45 Stat. 1091).

36 State v. University of Alaska, 624 P.2d 807 (Ak 1981)
(construing the 1929 Act). The University Board of
Regents was given an option. It could accept or reject
conversion of university lands to public domain in
exchange for a special trust fund. The Board rejected the
exchange of trust lands for trust fund revenues as per-
mitted by §24, Ch. 182 SLA 1978. No such option applied
in the case of school and mental health lands. Conversion
of the mental health lands is presently the subject of
litigation.

-11-



interpret AS 19.10.010 narrowly in order to avoid what would
otherwise be a conflict between the state law and the federal trust
obligation. Otherwise, the court would be forced to find that the
University is owed compensation for each section line easement,.37
Computation of the damages would be a difficult proposition which
could be avoided through the narrow construction of the section 1line
easement statute necessary to save it from conflict with the federal
law.

VIII. If A Section Line Fasement Exists, What Is The Permissible

. :
Extent Of Its Use?

At Ehe outset mention was made that a section line
easement is an easement for highways across unreserved public lands
which is 66 or 100 feet wide. By now the discerning reader will
have answered the one obvious question this over simplified
definition suggests. If the underlying fee is or was federal land
when the easement attached, the easement is 66 feet (four rods)
wide; if state land, the easement is 100 feet wide. One
constructing a public highway may not, however, be privileged to
make use of the entire width of the section line.

In Anderson v. Edwards, 625 P.2d 282 (Ak 1981), Alaska's

Supreme Court was confronted with a dispute between property owners
in McCarthy, Alaska, named Edwards and a joint venture known as
Wrangell Mountain Enterpfises (in whichAMr. Anderson was an indirect
participant). Wrangell Mountain Enterprises was developing property

near McCarthy in connection with which it was constructing three

37 This result would be dictated by State v. University,
supra.

-12-



miles of public roads partially along a section line across property
owned by James and Maxine Edwards. The court found that the state
had reserved a 100 foot right-of-way along the section line when it
sold the land in question and that pursuant to AS 19.10.010 the
right-of-way was dedicated for use as a public highway. Before it
commenced construction, the developer obtained a letter from the
Division of Lands confirming the width of this easement and a letter
of non-objection from the Department of Highways. The roadway
constructed by the developer was only about 25 feet in width, but
the developer cleared the trees across an expanse nearly equal to
the full 100 foot width. The Edwardses sued to recover damages for
the cutting of the trees and sought treble damages under AS
09.45.730 which authorizes a triple recovery for the wrongful
destruction of trees. Following a jury verdict ééainst the
developer, the case reached thé Supreme Court. Among othér things
the court held that the language of the dedication statute means
that only that amount of land actually necessary for use as public
highway is dedicated. The court concluded that the deve}oper was,
"entitled to make only reasonable use of the right-of-way." 625
P.2d 287.

Whatever one thinks of the reasoning in Anderson, it is
probable that the decision is contrary to thé expectations of most
lay persons who would, not surprisingly, assume that a right-of-way
said to be 100 feet wide is in fact 100 feet wide. Moreover, the
decision clearly has the potential to generate litigation over the

reasonableness of the use of the easement which could have been

~13-



avoided by more straight forward interpretation of the applicable
statutes. However, the Supreme Court did not think this considera-
tion outweighed the fact that its ruling, "will prevent needless
destruction of property by insuring that the construction of road-
ways will be accomplished with care." §625 P.2d 287. The court did
soften the blow against the expectations of those who use section
line easements by holding that the person complaining that the use
is more than reasonable has the burden of proving this to be true.

I.d.

In its most recent decision dealing with section line

easements, Fisher v. Golden Valley Electric, (opinion no. 2606,

January 28, 1983), the Alaska court held that a utility company
could construct a powerline on an unused portion of a section line
easement without paying the owner of the underlying fee for the
privilege. First the court noted that in some other states the con-
struction of a powerline which does not interfere with highway
travel is considered an incidental or subordinant use of the highway
easement which does not constitute an additional burden on the
underlying fee. The Alaska court said that the rationale for these
decisions is one of technological progress. As the court put it:

The reasoning underlying this position is

that electric, and telephone, lines supply

communications and power which were in

an earlier age provided through messengers

and freight wagons traveling on public

highways. So long as the lines are compatible

with road traffic they are viewed simply as

adaptations of traditional highway uses made

because of changing technology....
(Slip opinion at P. 6). The court recognized that other states take

differing views. Some apply the technological progress rule in

urban areas but not rural areas. Others hold that an easement for

-14-



electrical transmission does not constitute an additional burden on
the fee only if the electricity is used for highway purposes such as
street lighting. Finally, the court recognizéd that there are
states in which courts have held that the use of highway easements
for powerlines is an additional burden on the fee. The Alaska court
then went on to quote AS 19.25.010 which states that a utility
facility may be constructéd in a state right-of-way only in
accordance with regqulations prescribed by the Department of
Transportation and Public Facilities. The court said this statute
placed Alaska among those states which permit powerline construction
as an incidental or subordinaﬁt use of a highway easement.

The appellants in Fisher sureties on a bond posted by the
ownefyéf the fee) urged that federal rather than state law governed
the issue because the right-of-way was based upon an offer from the
federal.govergment to grant the easement. The Supreme Court-said
that argument failed, because absent some contrary indication in

federal law the conveyance of an interest in federal land would be

construed _according to the law of the state where the land is
located. The court said that no contrary federal rule had been
called to its attention. Appellants apparently overlooked the fact

that federal regulations governing section line easements did not

-15-~



contemplate their unrestricted use for powerlines.38

One criticism which can fairly be leveled at the court for
its decision in Fisher is-a lack of sensitivity for the distinction
between section line easements over lands still owned by the state
and lands which have been purchased by others for valuable
consideration. There is absolutely nothing in the statutory
language or in the prior decisions of the Alaska Supreme Court which
would 1ead any reaéonable person to conclude that if he purchased
land from the state subject to a section line easement for a
highway, it would also be subject to an easement for electric
transmission lines or other facilities. Not only do electric
transmission lines and other facility pose a different set of
inconveniences and risks from those posed by roads, but on the basis
of topography, proximity of other roads, or othef factors, one who
purchases'lands might well conclude that the chances of a public
highway being built on a seFtion line are virtually nil. However,

those factors which would cause one to reach that conclusion with

38 For example, a pertinent requlation in 1970 was 43 C.F.R.
2234.2-5(b) which included the following: "Rights-of-way
granted by R.S. 2477 do not include rights-of-way for
facilities with respect to which any other provision of
law specifically requires the filing of an application for
a right-of-way. Where the holder of such highway right-
of-way determines that such facility will not seriously
impair the scenic and recreational values of an area and
its consent is obtained, the Department waives the
requirement of an application for a right-of-way for all
facilities usual to a highway along the highway right-of-
way granted by R.S. 2477 except for electric transmission
facilities, designed for operation at a nominal voltage of
33kv or above or designed for conversion to such ope-
ration..." The same provision is found in later requla-
tions. E.g., 43 C.F.R. §2822.2-2(a) (1974).

-16-—-



respect to the construction of a highway might not apply with
respect to the construction of some other facility such as an
electric transmission line. At a minimum, the Fisher court should
have examined the reasonable expectations of those who acquire 1land
from the state before concluding that the lesser included interest
rule which it has adopted should apply to section line easements
which cross land not owned by the state.

One instruction to be taken from Fisher is that a section
line easement may be used for a variety of purposes. If an electric
utility can construct a transmission line, it follows that a local"
government or utility authority could construct a sewer line or a
water line on the section line easement. A second point of interest
is this: the decision in Fisher poses a potential threat to public
reservations such as state parks, at least in cases where the parks
have been officially surveyed. While it may be asserted that the
legislation creating areas such as the Chugach State Park vacated
any section line easements by neceésary ipplication, this proposi-
tion has yet to be tested in court,

IX. SUMMARY

The following summary-represents the current state of
section line easement law in Alaska. As the preceeding sections of
this material have shown' there are some areas of uncertainty and
some differences\of opinion which have not yet been resolved. With

that warning in mind, the generalizations are as follows:

-17-



(1)

(2)

(3)

(4)

A section line easements is an easement for the
construction of a public highway or other facility such as
a powerline, water line or sewer 1line.

The maximum width of the section line will be 100 feet if

established on state owned land or land acquired from the

‘'state, but 66 feet if established on federal land or land

acquired from the federal government. One making use of

the section line easement is not, however, automatically

entitled to use its maximum width. The user may only take

advantage of so much of the section line easement as is

reasonably necessary for the construction and maintenance

of the pubiic highway or other facility.

Section line easements cannot exist prior to the official

survey which creates the section line.

Section line easements will exist on all surveyed lanas in

Alaska except the following:

(a) Lands which went into priv§te ownership or were
reserved for public purposes prior to April 6, 1923;

(b) Lands which went into private ownership og were
reserved for public purposes between January 18, 1949

and March 21, 1953 except that for lands owned by the

Territory March 26, 1951 is the end date.

~-18~-



{c) Lands which went

into private ownership or were

reserved for a public purpose at any time prior to

the survey which
(d) Lands which were
21, 1976;
(e) University grant

Not all of the points

establishes the section line;

unsurveyed federal lands on October

lands.

made in the preceeding summary are

accepted by all of the authorities or knowledgeable attorneys who

have examined the issues. Perhaps the most significant dispute

revolves around the effect of protraction surveys. The state of

Alaska takes the position that such surveys are effective to create

section line easements, though the state's Department of Natural

Resources does admit that section line easements cannot be used

until the section lines are actually surveyed.

._.]9_



