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Island owner brought action against
State for damage allegedly resulting from
diversion of river flow caused by bridge
construction, and the State counterclaimed
for owner's alleged obstruction of water
course and for conversion of gravel. The
Superior Court, Fourth Judicial Distriet,
Fairbanks, Jay Hodges, J., entered judg-
ment, and owner appealed. The Supreme
Court, Connor, J., held that: (1) evidence
supported findings that alignment by State
of bridge piers did not cause erosion of
island owner’s dike, thus precluding imposi-
tion of liability on State; (2) finding in
second action that channel in which island
owner constructed dike was navigable chan-
nel did not violate res judicata principles by
being contrary to judgment in prior action
between State and island owner concerning
ownership of the island; (3) conclusion in
prior action between State and island own-
er that owner had not improperly blocked
channel did not bar, on res judicata
grounds, State from making elaim in subse-
quent action that owner’s construction of
dike after entry of judgment in first action
improperly blocked navigable channel; (4)
evidence was sufficient to support finding
that dike island owner constructed en-
croached on state property within channel;
(5) encroachment by island owner's dike
onto state property within channel did not
automatically entitle State to have the en-
croachment removed; (6) evidence was suf-
ficient to support finding that channel, which
was not merely drainway for surface
waters, which also was not continuously
flowing stream, but in which water flowed
at least once a year during high water time,
was “water course,” as required for dike

_cata grounds.
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owner to be liable for alleged obstruction;
and (7) evidence was sufficient to support
finding that damage to riparian owner oc-
curred as result of dike owner’s alleged
obstruction of water course, as required for
State to be entitled to have obstructmg
portions of the dike removed.

Affirmed.

1. Jury &=25(6)

Right to jury trial on issues raised in
complaint was waived where not demanded
within ten days of service of answer.

2. Jury &=25(6)

Plaintiff’s jury demand was untimely
as to issues raised by counterclaim where
demand was filed more than one year and a
half after the counterclaim and only 18
days before trial. Rules Civ.Proc., Rule
12(a).

3. Jury &=25(6)

Pretrial order specifically stating that
trial would be by court bound parties and
precluded plaintiff from successfully mak-
ing untimely jury trial demand, even
though the order was not signed by counsel
for both parties. Rules Civ.Proc., Rule 16(e).

4. Judgment =186

Movant’s request during oral argument
on summary judgment motion that trial
transcript from prior proceeding be con-
sidered in ruling upon the motion was un-
timely. Rules Civ.Proc., Rule 36(c).

5. Judgment &=181(13)

Where movant failed to adequately es-
tablish scope of earlier decision, summary
judgment could not be granted on res judi-
Rules Civ.Proc., Rule 56(c).

6. Navigable Waters ¢=39(5)

Evidence supported findings that align-
ment by State of bridge piers did not cause
erosion of island owner’s dike, thus preclud-
ing imposition of liability on State.
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7. Navigable Waters =36(3)

The state has title to land underlying
navigable waters up to mean high water
mark.

8. Judgment =738

Finding in second action that channel
in which island owner constructed dike was
navigable channel did not violate res judica-
ta principles by being contrary to judgment
in prior action between State and island
. owner concerning ownership of the island
where boundary determination in the prior
action was implicitly based on channel’s be-
ing navigable.

9. Judgment &=T47

Conclusion in prior action between
State and island owner that owner had not
improperly blocked channel did not bar, on
res judicata grounds, State from making
claim in subsequent action that owner's
construction of dike after entry of judg-
ment in first action improperly blocked nav-
igable channel.

10. Judgment &=587

Mere change in theory is not sufficient
to prevent application of doctrine of res
judicata.

11. Navigable Waters =25

Evidence was sufficient to support
finding that dike island owner.constructed
encroached on state property within chan-
nel.

12. Navigable Waters &=26(2)

Encroachment by island owner’s dike
onto State property within channel did not
automatically entitle State to have the en-
croachment removed.

13. Navigable Waters =25

Evidence was sufficient to support
finding that channel, which was not merely
drainway for surface waters, which also
was not continuously flowing stream, but in
which water flowed at least once a year
during high water time, was “water
course,” as required for dike owner to be
liable for alleged obstruction.

1. We note that appellant’s brief was of little
assistance to us as to most of the questions

14. Navigable Waters ©=26(2)

Evidence was sufficient to support
finding that damage to riparian owner oc-
curred as result of dike owner'’s alleged
obstruction of water course, as required for
State to be entitled to have obstructing
portions of the dike removed.

15. Judgment &=747

Conclusion in prior action between
State and island owner as to boundaries of
island created by accretion established, for
purposes of claim made by State for own-
er’s alleged conversion of gravel, that grav-
el removed by owner from beneath high
water mark was owned by state.

C.R. Kennelly, Kennelly, Azar & Dono-

‘hue, Fairbanks, for appellant.

Gary Foster, Asst. Atty. Gen., Fairbanks,
and Wilson L. Condon, Atty. Gen., Juneau,
for appellee.

Before BURKE, C.J.,, and RABINOWITZ,
CONNOR, MATTHEWS and COMPTON,
JJ.

OPINION
CONNOR, Justice.

FACTS

This is an appeal, after nonjury trial,
from judgment against plaintiff Fred Pan-
kratz in his action for property damage
allegedly caused by improper construction
of a state highway bridge, and in favor of
the state on its counterclaim for encroach-
ment, obstruction of a watercourse and con-
version. Pankratz argues on appeal that
the judgments on the complaint and coun-
terclaim are clearly erroneous in light of
the evidence presented. Corollary issues
raised by Pankratz involve right to jury
trial, motion for summary judgment and
res judicata.!

raised on appeal.
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This is the second time these parties have
been before us. In the first case, State,
Dept. of Natural Resources v. Pankratz
(hereafter “Pankratz I”), 538 P.2d 984
(Alaska 1973), modified sub nom., Honsing-
er v. State, 642 P.2d 1352 (Alaska 1982), the
state brought an action to quiet title to a
gravel bar that had emerged adjacent to
Pike’s Island, an island in the Chena River
owned by Pankratz. The superior court
awarded title to Pankratz on the theory
that the gravel bar had naturally acereted
and he, as the riparian owner, was entitled
to the benefit of the accretion. In deter-
mining the boundaries, the court relied on a
1973 survey showing the mean high water
mark at 4185 feet. The superior court
awarded title to property lying above the
418.5 mark to Pankratz and property lying
below the 418.5 mark to the state. The
state appealed the decision and we af-
firmed. Thus, at the close of Pankratz I,
Pankratz owned the island and the gravel
bar situated above the mean high water
mark and the state owned the bed of the
river and the portions of the channel be-
tween the island and the mainland lying
below the mean high water mark.

Since the late 1960s, Pankratz has ex-
tracted and sold gravel from the island and
gravel bar. The gravel pit now covers ap-
proximately eight acres and is filled with
water. Pankratz eventually hoped to turn
the area into a small boat marina. In 1975,
he constructed an earthen dike around the
river edge of the island and gravel bar. In
1975 and 1976, the state constructed a high-
way bridge across the Chena River, just
upstream of Pankratz’ property.

The appendix to this opinion is a diagram
of a 1980 survey superimposed on the 1973
survey? The broken line represents the
418.5 mark as established in Pankratz I
Also shown on the diagram are the approxi-
mate boundary of the gravel pit as of 1980,

2, At trial, the state introduced a superimposi-
tion of the two surveys as an exhibit and the
trial court found that the exhibit was accurate.
The appendix to this opinion is merely a dia-
gram of that exhibit.

3. Alaska Civil Rule 94 provides:
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the highway bridge, and the 1980 418.5
mark. The dike lies between the gravel pit
and the river, thus forming the current
mean high water line.

The present litigation began in 1977 when
Pankratz filed a complaint against the
state, seeking injunctive relief and mone-
tary damages. Pankratz alleged that the
piers supporting the highway bridge were
aligned to divert the natural flow of the
river against his dike, thereby causing ero-
sion of the dike. The state answered that
the pier alignment was not the cause of the
erosion. In addition, the state counter-
claimed, alleging inter alia that portions of
the dike were built on state property; that
the dike obstructed the channel, a natural
watercourse; and that Pankratz had con-
verted gravel belonging to the state. After
a thirteen-day nonjury trial, the superior
court found against Pankratz on the com-
plaint and in favor of the state on its coun-
terclaim. This appeal by Pankratz fol-
lowed.

I. JURY TRIAL

Pankratz first asserts that the superior
court erred in denying his request for a jury
trial. Pankratz filed his complaint on Octo-
ber 21, 1977. The state originally answered
on November 18, 1977, and filed an amend-
ed answer and counterclaim on October 9,
1978. Neither party requested a jury trial.
The superior court’s pretrial order of Octo-
ber 25, 1979, set the case for trial by the
court. On March 14, 1980, Pankratz’ attor-
ney withdrew and a new attorney was sub-
stituted. On April 17, 1980, 18 days before
the trial was scheduled to begin, Pankratz
made his first request for a jury trial, ap-
parently acknowledging untimeliness since
he urged the court to relax its rules pursu-
ant to the court’s authority under Civil Rule
943 On April 23, 1980, Pankratz filed his
reply to the state’s counterclaim and de-

“These rules are designed to facilitate busi-
ness and advance justice. They may be re-
laxed or dispensed with by the court in any
case where it shall be manifest to the court
that a strict adherence to them will work
injustice.”
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manded a jury trial, this time arguing com-
pliance with Civil Rule 384 At the pretrial
conference on May 1, 1980, the court denied
Pankratz’ demand as untimely and refused
to exercise its discretion to allow a jury
trial.

[1] Pankratz appears to argue that he is
entitled to a jury trial on the issues raised
by his complaint as well as those raised by
the state’s counterclaim. However,- the
right to trial by jury on issues raised in a
complaint is waived if not demanded within
10 days of service of the answer. Hollem-
baek v. Alaska Rural Rehabilitation Corp.,
447 P.2d 67, 69 (Alaska 1968). Pankratz did
not demand a jury trial by November 28,
1977, 10 days after service of the answer.’
He therefore waived his right to have the
issues raised in his complaint tried by a
jury.

{2] Pankratz’ jury demand was also un-
timely as to the issues raised by the state’s
counterclaim. Civil Rule 12(a) specifies
that the reply to a counterclaim must be
served within 20 days after service of the
counterclaim. Pankratz’ reply was filed
more than a year and a half after the
counterclaim, and only 18 days before trial.
On similar facts, the Second Circuit found a

4. Alaska Civil Rule 38 provides in part:

“(b) Demand. Any party may demand a tri-
al by jury of any issue triable of right by a
jury by serving upon the other parties a de-
mand therefor in writing at any time after the
commencement of the action and not later
than 10 days after the service of the last
pleading directed to such issue .. ..

(d) Waiver. The failure of a party to serve a
demand as required by this rule and to file it
as required by Rule 5(d) constitutes a waiver
by him of trial by jury....”

(emphasis added).

5. The state’s amended answer, filed October 9,
1978, was nearly identical to its original an-
swer. When the 10-day period has run, an
amended pleading which does not raise new
issues does not give rise to the right to demand
a jury. 5 J. Moore, Moore’s Federal Practice
11 38.39[2], at 353 (2d ed. 1982). In any case,
Pankratz’ demand was also more than 10 days
after service of the amended answer.

6. Rule 16(e) reads in full:

jury demand untimely. Larson v. General
Motors Corp., 134 F.2d 450 (2d Cir. 1943),
cert. denied, 319 U.S. 762, 63 S.Ct. 1318, 87
L.Ed. 1713 (1943) and 326 U.S. 745, 66 S.Ct.
34, 90 L.Ed. 445 (1945).

[3] The superior court was justified in
denying Pankratz' jury demand on another
ground. Civil Rule 16({e) provides that the
pretrial order “shall control the subsequent
course of the action unless modified by the
judge to prevent manifest injustice.”® The
court’s pretrial order specifically states in
the first paragraph that “[t]rial will be to
the Court.” The order was signed by the
superior court judge only and copies were
sent to counsel for both parties. In Hollem-
baek, we held that, as to the issues raised in
the complaint, the parties were bound by a
pretrial order providing for a nonjury trial.
447 P.2d at 68-69. Pankratz seeks to dis-
tinguish Hollembaek since in that case
counsel for both parties had signed the pre-
trial order.” However, in Fairbanks Pub-
Iishing Co. v. Francisco, 390 P.2d 784 (Alas-
ka 1964), the case relied on in Hollembaek,
we held that the parties were bound by a
pretrial order that was not signed by coun-
sel. 390 P.2d at 799. Thus, Pankratz was
bound by the pretrial order and the court
correctly denied his demand for jury trial as

“(e) Pre-Trial Order. The judge shall make
an order (to be drawn and submitted by
counsel) which shall recite the action taken
at the conference, the amendments allowed
to the pleadings, and the agreements made
by the parties as to any of the matters con-
sidered, and which limits the issues for trial
to those not disposed of by admissions or
agreements of counsel. The attorneys shall
affix their signatures to the order with re-
spect to the stipulations and agreements set
forth in the order. The order when entered
shall control the subsequent course of the
action unless modified by the judge to pre-
vent manifest injustice. The pre-trial order
shall cover such of the items in the form of
order contained in the Appendix of Forms to
these rules as may be appropriate, subject to
such additions and modifications as the pre-
trial judge may deem advisable.”

7. Pankratz also points out that in Hollembaek
we reversed the superior court’s denial of a
jury trial on the counterclaim. This is irrele-
vant, since the counterclaim in that case was
filed after the pretrial order, and the jury de-
mand was timely under Rule 38.
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to the issues raised in both the complaint
and the counterclaim.

II. MOTION FOR PARTIAL
SUMMARY JUDGMENT

[4] Pankratz moved for partial summa-
ry judgment on any issues raised by the
state’s counterclaim that were explicitly or
implicitly decided, or that could have been
decided, in Pankratz I. He specifically
sought to bar the state from raising issues
as to blocking the channel or river, damag-
ing the state’s bridge, impounding state
water, or impeding the flow of state water.
Pankratz’ one page motion was unaccompa-
nied by the required memorandum showing
that there were no genuine issues as to
material facts and that Pankratz was enti-
tled to judgment as a matter of law. Civil
Rule 56(c). The motion did request that the
court “take judicial notice of the pleadings
and findings and decisions” from the Pan-
kratz I trial. At oral argument on the
motion, Pankratz requested that the trial
transcript from Pankratz I also be con-
sidered. This request was correctly denied
as untimely.

[5] The superior court granted the mo-
tion “as to legal issues,” but denied the
motion “with respect to specific facts.”
Apparently, by granting the motion “as to
the legal issues,” the court was merely say-
ing that it intended to apply the law of res
judicata. The court went on to deny the
motion as to specific facts “because the
Court has not been furnished with suffi-
cient facts to grant what was decided in the
other case, other than what’s in the record
before the Court.” Thus, the judge seems
to have found that the motion for summary
judgment was procedurally deficient, in
that it failed to provide him with enough
information to enable him to decide which
issues, if any, would be barred by res judi-
cata. Where the scope of an earlier deci-
sion is unclear, a court should not grant
summary judgment on res judicata
grounds. See C. Wright and A. Miller, Fed-

8. The state agrees that the dike is eroding, but
argues that faulty construction of the dike is
the cause of the erosion. The state also agrees
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eral Practice and Procedure § 2735, at 663—
66 (1973). Thus, the superior court was
correct in denying Pankratz’ motion.

III. PLAINTIFF'S COMPLAINT

[6] Pankratz alleged in his complaint
that the piers supporting the state highway
bridge were aligned so that the natural
flow of the river was diverted and ran into
his dike. He claims that the diversion of
the water caused his dike to erode and that
the state failed to protect his dike with
riprap. Pankratz sought an injunction
against the state to prevent such erosion
and requested damages for the erosion that
had already occurred. The superior court
found that the dike was not constructed to
be a permanent structure, in that it was not
properly riprapped and was not high
enough. The court further found that the
bridge piers were properly aligned; that
the bridge did not improperly divert the
flow of the river; and that the bridge was
not the cause of any unusual or improper
erosion to Pankratz’ dike. Pankratz argues
that the superior court’s findings are clearly
€rroneous. »

The law on this issue is clear and is not
disputed by the parties. If the bridge’s
alignment caused damage to Pankratz’
property, then the state is liable for the
damage. G & A Contractors, Inc. v. Alaska
Greenhouses, Inc., 517 P.2d 1379 (Alaska
1974); Wernberg v. State, 516 P.2d 1191
(Alaska 1973). Thus, the major issue is
whether the alignment of the bridge piers
did in fact cause erosion of the dike.

There was a great deal of evidence
presented at trial to support both sides of
the issue. Pankratz introduced the follow-
ing evidence in support of his complaint:
(1) Lawrence Irving, a registered surveyor,
testified that there was turbulence around
the area of the bridge piers and that there
may have been some erosion of the dike;
(2) James Lundgren, a contractor for bridge
construction, testified that the bridge piers
were improperly aligned and were the cause

that the bridge piers are pointed at the dike,
but argues that such an alignment is proper.
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of erosion of the dike; (3) Gerald Freese, an
engineer, testified that the pier alignment
was probably one factor causing the ero-
sion; (4) Douglas Becker, who lives near
the Pankratz property, testified that the
pier alignment caused a log jam, which
diverted the water across to Pankratz’ prop-
erty; (5) Clay Pankratz, Pankratz’ son, tes-
tified that, based on his studies and obser-
vations, the bridge piers were causing ero-
sion; and (6) Pankratz himself testified
that the bridge alignment had drastically
changed the river flow and caused erosion
to his property. The state offered the fol-
lowing evidence to refute Pankratz’ com-
plaint: (a) Dr. Bob Carlson, a hydrology
expert, testified that in his opinion the piers
did not materially influence the direction of
flow in the vicinity of the bridge and would
not induce any more erosion than would
take place without the piers; (b) Donald
Halsted, an engineer and surveyor, testified
that the bridge piers were properly aligned
with the stream flow and that no erosion
was caused by the alignment; and (¢) Dean
Griggs, a hydraulic engineer, testified that
the piers were properly aligned. Further,
the state provided a great deal of evidence
that the dike itself was improperly con-
structed, thus causing erosion.

As we noted in Pankratz I, “[blefore we
will reverse the trial court’s findings in
judge-tried cases, we must have a definite
and firm conviction that error was commit-
ted.” 533 P.2d at 987 (footnote omitted).
This deference is particularly appropriate
where, as here, the bulk of the evidence is
oral testimony. Alaska Far East Corp. v.
Newby, 630 P.2d 533, 534 (Alaska 1981). In
addition, the trial judge in this case took
several trips to view the property. Based
on our review of the evidence, we cannot
say that the superior court’s findings were
clearly erroneous.

IV. STATE'S COUNTERCLAIMS

The state counterclaimed for removal of
portions of the dike on the alternative theo-
ries that the dike encroached on state prop-

erty, obstructed a navigable channel and
obstructed a watercourse. The state also
sought restitution for converted gravel on
the theory that it had been removed from
state owned property.

A. Res Judicata

Pankratz first argues that the superior
court should have found against the state
on its counterclaims on the grounds of res
judicata.  Specifically, Pankratz argues
that Pankratz I established (1) that the
channel was not navigable and (2) that Pan-
kratz had not blocked the channel with
roads or dikes. In addition, he argues that
the issue of whether the channel was a
watercourse should have been raised in the
first case.

[7,8] Pankratz I made no explicit find-
ing as to the navigability of the channel
The first case did hold that Pankratz was
the owner of any land above the 418.5 mark
and that the state was the owner of land
below the 418.5 mark as it existed in 1973.
The court did not articulate the basis for
this holding. However, it is clear that a
state has title to land underlying navigable
waters up to the mean high water mark.
State Land Board v. Corvallis Sand & Grav-
el Co., 429 U.S. 363, 97 S.Ct. 582, 50 L.Ed.2d
550 (1977); Alaska Pub. Easement Defense
Fund v. Andrus, 435 F.Supp. 664 (D.Alaska
1977). Thus, it is implicit in Pankratz I
that the boundary determination was based
on the channel being navigable. The supe-
rior court’s finding in the present case that
the upper portion of the channel was navi-
gable is therefore consistent with Pankratz
I and res judicata principles have not been
violated.

[9] Pankratz also argues that the Pan-
kratz I holding that he had not blocked the
channel should have prevented relitigation
of the issue in the present case. This argu-
ment is of course correct to the extent that
pre-Pankratz I activities are involved.
However, Pankratz has presented no argu-
ment or citation to the record indicating
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that the superior court received any evi-
dence or otherwise considered or ruled on
pre-Pankratz I activities. The state's coun-
terclaims seek redress for post-Pankratz I
activities, primarily construction of the
dike. Thus, the issue of whether Pankratz
blocked the channel after the Pankratz I
decision was properly litigated in the
present case.

[10] Next, Pankratz argues that the is-
sue of whether the channel was a water-
course should have been raised in the prior
case and thus was barred by res judicata in
the present case. The watercourse theory
was not raised in Pankratz I, and hence was
not decided. However, a mere change in

the theory is not sufficient to prevent the -

application of the doctrine of res judicata:

“Res judicata prevents the relitigation in
a second suit for relief from judgment of
matters which were adjudged or could
fairly have been adjudged in a proceeding
between the same parties raising the
same claim for relief.” (emphasis added,
footnote omitted).

Moran v. Poland, 494 P.2d 814, 815 (Alaska
1972). The superior court in the present
case misstated the doctrine, concluding that
only issues that were actually decided in
Pankratz I could have res judicata effect.
The court’s misunderstanding is harmless
because here, again, the state’s theory is
that post-Pankratz I activities caused ob-
struction of the watercourse. Thus, the
issue is not precluded by res judicata.

B. Other Grounds

Pankratz argues that even if res judicata
is not applicable, “[t]he evidence presented

9. In Pankratz I, in applying federal law, we
stated that “[ilt is well established that the
burden of proving accretion rests with the par-
ty claiming the benefit thereof.” 538 P.2d at
989, citing Oklahoma v. Texas, 260 U.S. 606,
638, 43 S.Ct. 221, 227, 67 L.Ed. 428 (1923).
Alaska state law is in accord. Schafer v.
Schnabel, 494 P.2d 802, 807 (Alaska 1972).
Thus, the superior court correctly placed the
burden of proof on Pankratz, even though the
issue was raised in the state’s counterclaim
rather than in Pankratz’ complaint.

652 PACIFIC REPORTER, 2d SERIES

by the state did not under any theory pro-
pounded by the state support the findings
for the state on its counterclaims.” The
basis of the court’s holding in favor of the
state is not entirely clear. At the conclu-
sion of the trial, the judge referred to both
the encroachment and the watercourse the-
ories. In the written decision, prepared by
the state, the court made a number of fac-
tual findings relating to encroachment and
obstruction of a watercourse, but its conclu-
sions of law seem to rest solely on the
encroachment theory. Nevertheless, we
hold that the superior court could have
found in favor of the state on either of the
theories.

[11,12] The state’s primary theory for
removal of the dike was that it encroached
on state property. The 1980 survey shows
that portions of the dike were outside the
boundary of Pankratz’ property as estab-
lished in Pankratz I. See Appendix. Thus,
the dike would be on state property unless
Pankratz could show that the land underly-
ing the dike had accreted above the 4185
mark since Pankratz I° See Honsinger v.
State, 642 P.2d 1352, 1354 (Alaska 1982).
The state produced evidence showing that
there had been no natural accretion, and
the court agreed. We conclude that the
superior court’s finding that no natural ac-
cretion had occurred was not clearly errone-
ous. It follows that the court correctly
concluded that the portions of the dike ly-
ing outside the 1973 418.5 mark encroached
on state property and had to be removed.!?

As an alternative, the state argued that
the dike should be removed because it ob-
structed a watercourse. The parties agree

10. Of course, the state was not automatically
entitled to have the encroachment removed.
We recently adopted the general rule that a
landowner is entitled to injunctive relief unless
the defendant can establish that (1) his conduct
was in good faith and (2) the cost or practica-
bility of removing the encroachment is wholly
out of proportion to the extent of the encroach-
ment. Ostrem v. Alyeska Pipeline Service Co.,
648 P.2d 986, 989, 990 (Alaska, 1982). Pan-
kratz made no such showing in the present
case.
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with the law that one cannot obstruct a
watercourse to the injury of another. G &
A Contractors, Inc. v. Alaska Greenhouses,
Inc., 517 P.2d 1379, 1383-85 (Alaska 1974).
Pankratz argues that (1) the channel is not
a watercourse and (2) no damage to ripari-
an owners was shown.

Although there is no uniform definition
of “watercourse,” the courts generally
agree on three essential elements: (1) a
definite stream of water, (2) flowing in a
definite natural channel, and (3) originating
from a definite source of supply. 1 W.
Hutchins, Water Rights Laws in the Nine-
teen Western States, at 30 (1971). The
great weight of authority is to the effect
that the flow need not be continuous, but
must be at least periodic. Id. at 32-33.

[13] In Weinberg v. Northern Alaska
Development Corp., 384 P.2d 450 (Alaska
1963), we found that a slough which flowed
only during the spring thaw and on infre-
quent occasions during heavy rains should
be classified as a “drainway for surface
waters” rather than a “watercourse”. Id.
at 451-52. G & A Contractors, Inc, v. Alas-
ka Greenhouses, Inc., 517 P.2d 1379 (Alaska
1974), involved Chester Creek, which natu-
rally and continuously flowed across plain-
tiff’s property. We stated that it was
“clear beyond doubt” that the creek was a
watercourse. Id. at 1384. The channel in-
volved in the present case lies somewhere
between these extremes—it is clearly not
merely a drainway for surface waters, but
it is also not & continuously flowing stream.
There was evidence in both trials, including
testimony by Pankratz, that water flowed
in the channel at least once a year during
high water times. In the trial of the

11. The superior court found that the state had
-standing as a riparian owner and on behalf of
the other riparian owners to sue on the water-
course theory. Pankratz has not disputed this
finding on appeal.

12, The superior court ordered removal of mate-
rials in the lower channel lying on Pankratz’
property as established in Pankratz I. See Ap-
pendix. It is unclear whether the order was to
restore the channel to its Pankratz I condition,

present case, the state presented evidence
that, prior to dike construction, the channel
had a well-established path; that water had
been observed in the channel subsequent to
Pankratz I; and that the river strived to
use the channel even with the dike in place.
Thus, we think that all three of the essen-
tial elements were met.

[14] Pankratz also argues that the state
did not show damage to a riparian owner.!!
However, the state did produce evidence
that since construction of the dike a down-
stream riparian’s river bank had become
obstructed by a silt deposit and the banks
along the north bank of the river were
experiencing greater erosion. Thus, the su-
perior court could properly have concluded
that there was damage to riparians.

We conclude that the state was entitled
to have those portions of the dike that
obstructed the flow of water in the channel
removed under the watercourse theory.?

C. Conversion

[15] The superior court found that 10,-
000 cubic yards of gravel had been removed
and sold from the state-owned portion of
the upper end of the channel. See Appen-
dix. Pankratz was ordered to pay the state
$3,500 for the conversion. Pankratz ap-
pears to argue that the state did not own
the property. This is clearly wrong under
Pankratz I. Pankratz does not seem to
dispute that he removed and sold gravel
from the upper channel. Thus, the court
made no error as to the conversion issue.

The judgment of the superior court is
AFFIRMED in all respects, subject to the
limitation set forth in note 12 supra.

or whether the order was to remove all materi-
als, including those present before Pankratz I
The issue of whether the materials which were
on Pankratz’ property before Pankratz I
blocked the channel should have been raised in
the first case. Under the principle of res judi-
cata, the superior court should have limited its
order to restoration of the channel to the Pan-
kratz I condition.
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No. 5980.
Supreme Court of Alas
Oct. 8, 1982,

Mother appealed from an order of the:
Superior Court, Third Judicial District, An-!
chorage, Mark Rowland, J., modifying the"
child custody provisions of the divorce de-:
cree to award custody to the father.

trial court improperly gave little or no def-
erence to original decision which had been
entered less than four months before and
improperly reweighed previously presented
‘evidenice rather than comsidering any
changed circumstances.

Reversed.

Burke, C. J., filed dissenting statement.

The

Supreme Court, Rabinowitz, J., held that | PO U
\custody issues in

1. Divorce e=312.6(8) .~ ™
In reviewing superior cour
motion to modify child custpd¥ provisions of
divorce decree, Supreme” Court will apply
“clearly erroneous” -standard of review.

2. Infants &=19.3(7)
Supreme Court will reverse trial court’s

resolution of child custody issues only if it is
\nvinced that record shows abuse of dis-

rétjon or if controlling factual findings are

cléarly erroneous. |
X i

3. Divorce e=312.6(5) \‘
appeal from tri

‘considered improper faxtors or failed to con-
sider statnftorily mandated_factors, \or im-
ﬁpoperly weighted certain fa
it§ determination.

4. Infafits e=19.3(5)
Requirement of great weight or
deference to be given to original child cus-





