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I, INTRODUCTION AND BACKGROUND

You have asked me to determine the impact of the United States
Supreme Court's decision in ivis
United States, 482-U.S. 193 (1987) (Utah fake), on the
conclusions reached in Solicitor's Opinion M-36911, iasued by
former Solicitor Leo Krulitz in 1978, entitled "Tne Effact of
Public Land Order 82 on the Ownership of Coastal Submerged Lands
in Northern Alaska," 86 I.D. 151 (1979) (tha Krulitz Opinion).
Public Land Order 82 (January 22, 1943) (PLO 82), was issued by
Acting Secretary of the Interior Abe Fortas at the height of
World War II. The order withdrew public lands in three areas of
the Territory of Alaska from operation of the public land laws,
including the mining and mineral-leasing laws, “for use in
connection with the prosecution of the war." The three areas
were northern Alaska (also commonly referred to as the "North
Slope"), tha Alaska Peninsula and the Katalla-yvakataga region.®
Only the northern Alaska withdrawal is at issue in this Opinion.
PLO 82 was revoked in 2360 , Nearly two years after Alaska was
admitted to the Union.

On December 12, 1978, Solicitor Krulitz addressed, in M=-36911,

‘ 8 Fea. Reg. 1599 (1943) (Appendix 1).
2 See map of Alaska (Appendix 2).
3 PLO 2215, 35 Fed. Reg. 12599 (1960).
4 Alaska was admittad to the Union on January 3, 1959, Proc. No.
3269, 24 Fed. Reg. 81-82 (1959), .



two issues arising from the withdrawal mada by PLO 82 in northernAlaska: (1) the extent of the withdrawal and (2) its affect on
stata ownership of inland and offshore suomerged lands’ in
northern Alaska. 86 I.D. 181, 152. The Solicitor concluded that
“PLO 82 expressly reserved the submerged lands underlying theiniand navigable waters within the area it withdrew in northernAlaska." Jd, at 174-75. He further held that title to theinland submerged lands did not pass to Alaska. upon statehood, nor
upon revocation of PLO 82 in 1960. Jd, at 178. In contrast to
the inland submerged lands, the Solicitor found that PLO 82 aid
not withdraw the coastal submerged lands, which passed to Alaska
upon statehood. Id. Former Secretary of the Interior Cecil
Andrus concurred in the 1978 Opinion.
In 1987, nine years after the Krulitz Opinion was issued, the
Supreme Court considered, in Utan Lake, a claim by the United
States that it had reserved to itself the bed of an inland
navigable lake while Utah was a tarritory, and that the lakebed
remained in federal ownership when Utah became a state in 1896.
In a 8-4 decision, the Court rejacted the United States' claim
and held that the bed of Utah Lake had not been included in the
federal reservation in question. The Court further concluded
that even if the lakebed had been reserved, the evidence was
inaufficient to establish that the United States intended to
defeat

Utah's title to the bed whan Utah was admitted to tha
Union.

In December 1988, then Secratary of the Interior Donald P. Hedel
asked the Solicitor to review the Krulitz Opinion in light of
Utan Lake and to advise him whether the Supreme Court's dacision
raquired the Department to reconsider its position as to the

> Although the title of tha Krulitz Opinion refers only to
"coastal" submerged lands, the Opinion addrassed ownership of
both coastal and inland submerged lands. The Krulitz Opinion
uges the terms "coastal submerged lands" and “offsnore submerged
lands” interchangeably. .

6 ‘By letter dated February 23, 1979, Secratary Andrus notified
the Alaska Native Claims Appeal Board (ANCAB) of the Opinion and
directed ANCAB to apply the Opinion to all cases posing similar
lagal and policy issues. Sea (Kuugpik
Corporation), ANCAB No. VL8 78-32, 3 ANCAB 297, 303-04 (1979).
Following Secretary Andrus! direction, ANCAB-applied the Krulitz
Opinion an@ held that the Stata does not own inland submerged
lands under navigable waters within the area withdrawn by PLO 82
(in this case, tha bad of the Nachelik Channel of the Colville
River).
7 482 U.8. 193, 208-09.



affect of PLO 82 on title to submarged lands.® secretary Hodal
also askad tha Solicitor to consider tha affect of the Utah Lake@ecision on Executive Order No. 908, withdrawing the Chugach
National Forast in Alaska.” The Secretary then assumed
jurisdiction of two cases before the Interior Board of Land
Appeals (IBLA) pending guidance from the Solicitor on the effectof the PLO 82 and Chugach National Forest withdrawals in light ofthe Utah Lake decision, In June 1991, you renewed Secretary
Hodel's request and asked me to raview the 1978 Krulitz Opinionto determine whether it should be modified in light of the 1987
Supreme Court decision.
Matters related to land status within PLO 82 and other pre-statehood withdrawals in Alaska ara now under litigation in the

& Memorandum, dated December 20, 1988, from Secretary of the
Interior Donald PF. Hodel to Solicitor, captioned "Appeal of State
of Alaska vy, Morgan Coa) Company." See algo memorandum, dated
December 20, 1988, from Secretary Hodal to Director, Offica of
Hearings and Appaalsa, under the identical caption.
9

Exec. Order No. 908 (1908) (unpublished).
10 phe Secretary's assumption of jurisdiction was pursuant to 43
C.F.R. § 4.5. First, Sacratary Hodel directed the IBLA to stay
Morgan Coal ¢o,, IBLA 86-1234, a challange by Alaska to the
Department's position on PLO 82. Second, ha directed the IBLA to
reopen and stay Stateof Alaska (Katalla River), IBLA 85-768, 102
IBLA 357 (1988), a dispute over rights to oil and gas in the bed
of. the Katalla River. The IBLA held that Ytah Lake compelled the
conclusion that Executive Order No. 908, the withdrawal for the
Chugach National Porest, did not include the lands underlying
navigable waters (specifically, the Katalla River). Thus, IBLA
concluded to the bed of tha Katalla River passed to Alaska
upon statehood.
In addition to these two IBLA cases, the IBLA itself has stayed
at least four proceedings pending Departmental review of the
Krulitz Opinion. These cases include: (1) Stateof Alaska, IBLA
86-1498, concerning the Jago River in the Arctic National
Wildlife Refuger.(2) Stateof Alaska, IBLA Nos. 86°1262 and 86-
1397 (Consel.), involving State selections of the Kasagarluk
Lagoon and Chukchi Sea; (3) Stateof Alaska, IBLA 86-1500,
Seldovia Lighthouse, an appeal by the State of a BLM conveyance
ef submerged lands to a Native corporation relying on Executive
Order 3406; and (4) Stats of Alaska, IBLA 87-116, Haida ‘

Lighthouse, an appeal by the State of BLM's convayanca of
submerge@ lands to a Native corporation under Executive Order No.
3406. , ‘



United States Supreme Court’! ana in the federal district court
in Alaska.’* While this Opinion considers only the applicabilityof the Utah Lake principles to the PLO 82 withdrawal, it is
anticipated that the State of Alaska and other interested partieswill raise future questions on other pre-statehood withdrawals
and reservations.'> Therefore, this Opinion davotes considerable

"In United States v. Alaska, No. 84, Original, (filed May
1979), pending before a Special Master in the Supreme Court,Alaska has argued, inter alfa, that Utah Lake compels a findingthat the United States did not retain submerged lands in
connection with the withdrawals for the Arctic National Wildlife
Refuge and theNational Petroleum Reserve Numbered 4 (NPR-4)
(NPR-4 was renamed National Petroleum Reserve--Alaska (NPR-A) in
1976, 42 U.8.C. § 6501). Both of these areas were also withdrawn
by PLO 82. The Special Master has not yet issued a final
decision in this case. See Briefs of State of Alaska, dated
September 23, 1987 and October 9, 1987.
% gince 1980, the State has filed three lawsuits (now
consolidated) claiming that 25 percent of the area within NPR-A
that was opened by Congress to oil and gas leasing in 1980 was
land beneath inland navigable waters. The State claims that

_ title to these lands passed to Alaska upon statehood. Alaskav,
United States, Civil No. A=83-343 (filed July 5, 1983),
consolidated with Case Nos. A-84=-435 (filed October 11, 1984) and
A-86-181 (filed March 27, 1986). See algo

, Civil No. A-87-450 (filed September 18, 1987) (title to
bed of the Kowparuk River within the PLO 82 raservation).

3 at the tima of Alaska Statehcod, there were 90-95 million
acres of federal reservations in Alaska. Many of these
reservations still exist for a variety of purposes, including
parks, refuges and military reservations. According to
‘Departmental figures the total acreage of public lands in
withdrawal status agp of October 1986 amounted to 92,310,000
acres. §6@ :

8,35, 85th Cong., lst Sess. 197 (1957) (1957 Senate Hearings);
£22 i

Billal, Cong., ist Sess. (1957) (1957 House Hearings).
A “withdrawal" of land refers to a statute, executive order, or
an administrative order that removes federal lands from the
operation of specified public land laws, including use,
disposition and mining laws, that otherwise might apply. A
“raservation"” is a withdrawal of land for a particular federal.

: (continued...)
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attention to the analysis of the Utah Lake decision before
determining ita specific application to the PLO 82 withdrawal.
I have reconsidered the 1978 Krulitz Opinion; examined tha
language, history and purposa of PLO 392; construed the Alaska
Statehood Act of 1958 (Statehood Act or Asa) '* and the SubmergedLands Act of 1953+ and analyzed the Utah Lake dacision and its
two-part standard for federal retention of inland submerged landsin pre-statehood reservations to detarmine its applicability to
the PLO 82 withdrawal. I conclude that the principlesarticulated by the Supreme Court in Utah Lake apply to PLO 32. Ifurther conclude that, pursuant to those principles and the
Alaska Statehood Act, the lands underlying inland navigable
waters in the area withdrawn by PLO 82 in northern Alaska were:
(1) part of the withdrawal in the first instance, and (2)ratained by tha United Statea upon Alaska's admission to the
Union with an intent to defeat state title.'® Tnerefora, the
Utah Jakedecision does not require that I reverse the
conclusions of the Krulitz Opinion, although significantadditional analysis has been performed. This Opinion
supplements the Krulitz Opinion and supersedes it to the extent
of any inconsistencies. 18

3(,..continued)
purpose or purposes, such as for national parks or military uses.
See generally, Baynard, E. public Land Law andProcedure § 5.36
(1986)? $68 alsa Coggins, Gaorge and Wilkinson, Charles Federal
Public Land and Natural Resources Law 239-40 (2d ed. 1987).
“ 92 Stat. 339, 48 U.S.C. note prec. § 21.

S43 U.S.C. §§ 1301-1315.
‘6 After PLO 62 was revoked in 1960, Alaska was entitled to
salect lands in the area formerly withdrawn by PLO 82, and not
otherwise reserved, subject to the President's approval. Alaska
Statehood Act, § 6(b), 72 Stat. 339, 240. See infra n 43.
7 tne analyaia in this Opinion 4s controlling in the
disposition of those cases before tha Dapartment pertaining to
the area withdrawnby PLO 82, @.9,, the Morgan Coa) case, see
supra n. 10. This Opinion does not determine the effect of the
Utah Lake decision on the Chugach National Forest withdrawal
(Katalla River case).
‘8 as previously noted, the Krulitz Opinion considered the
effect of PLO 82 on both offshore and inland submargad lands on
the North Slope. This review of the Krulitz Opinion is limited
to:its discussion and conclusions regarding lands under inland
navigable waters within the area withdrawn by PLO 82. |
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My research has lad me to conclude that Congress had a number of
concerns before it at the time of the Alaska Statahood Act. In
the area of PLO 82, I believe thay wera conflicting. In reaching
my conclusions, I am compelled to highlight the significant levelof Executive Branch activity immediataly prior to Alaska
Statehood which evinces an intent to rascind PLO 82. Statemants
‘of Secretary Seaton and modification of PLO 82 in 1958 raise an
argument that at least for part of the araa within PLO 82, the
federal intent to reserve submerged lands and to defeat atate
title to those lands was lass than clear.
Nonetheless, my review of the history of axecutive and
congressional activity leading to passage of the Alaska Statehood
Act discloses no formal revocation of PLO 82. The record also
discloses a contamporaneous concern on the part of tha Executive
Branch and Congress to preserve withdrawals made for military
purposas in northern Alaska. It appears that the intent to
preserve withdrawals was clear and affirmative. Tha compatinginterest in making lands available to the State - including
submerged lands = appeared to be of lesser priority to Congressin northern Alaska than issues of national defanse.

This review sets out the historical documents I relied upon in
reaching this decision, These materials were obtained from a
variety of archival sources. These documents, I believe, best
set out the competing concerns Congress had bafora it at the time
of! Alaska Statehood, and which lead me to this difficult
conclusion. other materials exist, I would be delighted to
review them.

A. History of Public Land Order 82

Public Land Order 82 was issuad by Acting Secretary of the
Interior Abe Fortas on January 22, 1943. PLO 82 provided in
pertinent part:

WITHDRAWING PUBLIC LANDS FOR USE IN CONNECTION
WITH THE PROSECUTION OF THE WAR

By virtue of the authority vested in the President and
pursuant to Executive Order No. 9146 of April 24, 1942,

t .

Subject to valid existing rights, (1) all pubiie lands,
including all public lands in the Chugach National
Forest, within the following-deacribed areas ara hereby
withdrawn from sale, location, selection, and entry
under the public-land laws of the United States,
including the mining laws, and from leasing under the
mineral-leaging laws, and (2) the minerals in such
lands are hereby reserved under the jurisdiction of the
Secretary of tha Interior, for use in connection with

6



tha prosecution of the war. ...
8 Fed. Reg. 1599 (1943).
As established in 1943, PLO 82 withdrew three tracts of land indistinct regions of Alaska: Northern Alaska, the Alaska
Peninsula and Katalla-Yakataga. PLO 82 provided legal
descriptions of tha lands withdrawn within gach of the areas and
provided estimates of affected acreage as follows: 15,600,000
acres in the Alaska Peninsula, 3,040,006 acres in
Katalla-Yakataga and 48,800,000 acres in Northern Alaska.'?
The PLO 82 dascription of the Northern Alaska withdrawal is ag
follows:

NORTHERN ALASKA
All that part of Alaska lying north of a line beginningat a point on the boundary betwaen the United States
and Canada, on the divide between the north and south
forks of the Firth River, approximate latitude 68°52!
N., longitude 141°00' W., thenea wastarly, along this
divide, and the periphery of tha watershed northward to
the Arctic Ocean, along the crest of portions of the
Brooks Range and the De Long Mountains, to CapeLisburne.

8 Fed. Reg. 1599 (1943). This area encompassed the area of the
pre-existing Naval Petroleum Raserve Numberad 4 (NPR~-4) and much
of the area lgter withdrawn for the Arctic National Wildlife
Range (ANWR).

It is useful to examine PLO 82 in its historical context. Alaska
was purchased from Russia under thea terms of a treaty signed
March 30, 1867. 15 8tat. 539. The Senate approved this treaty

% golicdtor Krulitz noted that the acreage figures did not
correlate with any existing map of the areas. 986 I.D. 151, 161-
64. The acreages do not correspond to any independent
measurements mada since 1943 using planimeter or other technology
not available then. The survey methods available in 1943 to
estimate acreage in this type of remote, partially mountainous
terrain would not be expectedto produce accurate figures.
Accordingly, the acreages recited provide no reliable evidence as
to whether the drafters of PLO $2 believed they were including or
excluding submerged lands. Jd.
2 PLO 2214, 25 Fed. Reg. 1259899 (1960). ANWR consisted of
approximately 9 million acres when establisned in 1960, of that
amount, approximately 5 million of the 9 million acres were
included within PLO 82. This Opinion will deal with only those
lands originally withdrawn by PLO 82,

7



April 9, 1867, and President Andrew Johnson signad it May 28,
1867. Id. By the Act of May 17, 1884, Congress astablisned
Alaska as a Civil and judicial district with a civil government,
& governor and a district court system. 23 Stat. 24. This
atatute applied the general laws of Oragon to Alaska. Id.
Congress established the Territory of Alaska by the Act of August
24, 1912. 37 Stat. 512. This Act axteanded the Constitution and
the laws. of the United States to Alaska and provided for an
elected Territorial legislature. Id.
By letter of February 8, 1923, to the Secratary of the Interior,
Acting Secretary of the Navy Theodore Roosevelt suggested that
‘certain lands in northern Alaska ba withdrawn and dasignated ag
NPR-4 “in view {of} the future needs of tha Amarican Navy for an
adequate supply of fuel oil and other petroleum products" and for
other purposes. The lettar stated, “(cjonsiderable evidence of
the existence of petroleum in large quantitiesis alrsady
available." President Warren G. Harding signed Executive Order
No. 3797°A establishing NPR=4 on Fabruary 27, 1923.*’ The
Executive Order was amended by PLO 289, July 20, 1945 (signed by
Abe Fortas, Acting Secratary of the Interior) (10 Fed. Reg. 9479
(1945)) to delete the penultimate paragraph, which read as
follows: ‘Said lands to he so reserved for six years for
Classification, examination, and preparation of plans for
development and until otherwise ordered by the Congress or the
President." The affact af this modification was to remove any
time limitation from the withdrawal.
Ae previcusly noted, PLO 82 was issued on January 22, 1943,
during World War IZ. The United States had entered the war
approximataly thirteen months earlier after the bombing of Pearl

4 whe Prasident's authority to make withdrawals derives from
two sources: (1) express congressional delegations, such as the
Act of June 25, 1910, 36 Stat. 847 (Pickett Act), which was an
express delegation by Congress of its power ovar the public
lands; and (2) implied authority granted by Congress to the
Executive. The implied withdrawal authority of the President was
the focus of the dacision in United States v,. Midwest O41] ¢o,,236 U.8. 459 (1915). There, the Suprema Court held that Congress
had, by acquiescence over a long period of time, impliedly
granted to the President the power to withdraw public lands as
the agent for Congress. Se@ alsg 40 Op. Atty. Gen. 73 (1941);

, 441 F. Supp. 3859 (D.
Wyo. 1977). In 1976, Congress repealed the President's implied
withdrawal authority in the Federal Land Policy and Management.
Act, Pub. L. Now 947579, VII, § 704(a), 90 Stat. 2744,
2793. ,

8



Harbor on December 7, 1941.7? When PLO 82 was signed in 1943,
Japan had actually invaded North America and occupied threeislands in the Aleutian chain Kiska, Attu and Agattu.
Contemporaneous documents generated by the Commissioner of thaGeneral Land Office and tha Director of the United States
Geological Survey revaal the views of kay Interior Departmentofficials about tha withdrawal. They show that a major foous of
PLO 82 was the oj] and.gas resources of northern Alaska. Theyalso show that there was disagreement as to whether the
withdrawal waa needed.“ After PLO 82 was established, the

@ World War II began with Germany's invasion of Poland on
September 1, 1939. Tha United States declared war on Japan
December 8, 1941, the day after the Japanese attacked Paarl
Harbor. World War IIE ended September 2, 1945, with the formal
surrender of Japan to the United States and its allies.
% vol. 23 Collier's Encyclopedia 606, 617 (1983).
26 Memoranda of November 20, 1942, from Fred W. Johnaon,
Commissioner of the General Land Office, and November 16, 1942,
from W.C. Mendenhall, Director of the U.S. Gaological Survey,diacuss the strategic military position of Alaska and the
possibility of oil and gas resources in the three reserved
tracts. 86 I.D. 151, 178-80. Commissioner Johnson stated:
"(tjne stratagic position of Alaska with relation to the war
effort has multiplied many fold the need for exploration for the
purpose of locatingand developing a supply of o41 and gas within
the territory." Ig. Commissioner Johnaon went on to note that
despite favorable o11 and gas leasing terms available to private
operators under the oil and gas leasing laws:

there is no commercial oil or gas wall in Alaska at
this time. Furthermore, the possibility of immediata
operations in the areas is . This
withdrawal is proposed as an effective means of
reserving the land to permit of the perfection of the
necessa arrangements and of completion of any
exploration program that may be undartaken.

Id. With regard to the North Slope withdrawal, Mr. Mendenhall
expressed the view that the most promising o11 lands were already
embraced within NPR-4. He stated:

The boundaries of Naval Reserve No. 4 include not only
the lands that are most hopeful for exploration in this
part of Alaska, but far more land than can conceivably
be explored for oil, by drilling, during the present
emargency. I sea no present necessity for enlarging

(continued...).



Dapartmeant.of the Navy participated with the Department of theInterior in administering northern Alaska.
The area encompassed by PLO 82 in northern Alaska is a virtuallytreeless area, physically cut off from the rest of tha State bythe Brooks Range, an east to west mountain chain. North of tha
range, the Arctic Slope is a flat plain marked by thousands of
water bodies. The physical geography and the geology of the
area, particularly NPR-4, is described in a soint United States
Geological Survey/United States Navy publication preparad in
1953. The United Stataa Geological Survey conductad broad
studies in the area of NPR-4 from 1923 to 1926 and published the
results in 1930 as United States Geological Survey Bullatin
815. The Navy along with Geological Survay personnel conductad
extensive exploration of NPR-4 and adjacent areas from 1945 to
1953. USGS Bulletin 301.

a7

Between January 1943 and December 6, 1960, when PLO 82 was
revoked, the Interior Department issued twenty-four public land
orders modifying PLO 82 or otherwise applying to the withdrawal

4... continued)
Naval Reserve No. 4 and therefore, do not advise the
withdrawal that you describa under the caption
"Northern Alaska."

Id. A handwritten note dated November 18, 1942 and signed
"YWYolfsohn" was appended at the bottom of this msmorandum as
follows: "Note: I discussed with Secretary Ickes and he
instructed that we proceed with the withdrawal of the three (3)
areas." 86 I1.D. at 180.
% See, 2.9., Mamorandum of Agreamant between the Bureau of Land
Management,U.S. Department of the Interior and tha Offica of
Naval Petroleum Reserves, Department of the Navy, April 2, 1957,
which, among other provisions, assigned exclusive jurisdiction
over o41 and gas deposits in Naval Petroleum Reserva No. 4 to the
Navy andraquired consent of the Navy for activities permitted or
administered by the Bureau of Land Management.

SNR, Exploratioof Naval Petroleum
0 p28 ALaSKs

Historof the Fxploration, United States Geological Survey
Professional Papar 301 (1958) (USGS Bulletin 301) at 7-13.
7 smith, Philip $. and Mertie, J3.B., Jr.,

of Northwestern Alaska
and Miners) |

, United States Geological Survey
Bulletin 815 (1930) (USG8 Bulletin 815).

*% Reed, John C., CDR, U
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area,“® A number of these orders sat aside sites for specificmilitary uses for the Navy and the United States Air Force,Others accomplished diverse purposes, such as reservation of aschool or weather station sites. Three of the aarlymodifications to PLO 82 partained to oil, gas and coal.”
* The following public land orders affacted PLO 82:

PLO # Federal Register Refaranca
151 12 Fed. Reg. 495 (1947)*
233 9 Fed. Rag. 6570 (1944)
250 9 Fed. Reg. 14072 (1944)
284 9 Fad. Rag. 14784 (1944)
289 10 Fed. Reg. 9479 (1945)
299 10 Fed. Reg. 13077 (1945)
323 11 Fed. Reg. 9141-42 (1946)
394 12 Fed. Rag. 3731 (1947)
715 16 Fed. Req. 3586 (1951)
806 17 Fed. Reg. 1650 (1952)

1288 21 Fad. Rag. 2686 (1956)
1313 21 Fed. Reg. 5416 (1956)
1457. 22 Fed. Reg. 6300-01 (1957)
1571 23 Fed. Rag. 54 (1958)
1887 23 Fad. Reg. 1031 (1958)
1600 23 Fed. Reg. 1828 (1958)
1621 23 Fad. Rag. 2637 (1958)
1624 23 Fed. Reg. 2987 (1958)
1851 24 Fed. Reg. 4054-55 (1989)
1932 24 Fed. Reg. 6316-17 (1959)
1950 24 Fed. Reg. 6872 (1959)
1968 24 Fed. Raq. 7300 (1959)
2188 25 Fed. Reg. 8146 (1960)
2214 25 Fad. Reg. 12598-99 (1960)
2215 25 Fad. Reg. 12599 (1960)
* Though PLO 151 was issued on July 19, 1943, it was classified
secret and was released from this status by letter of the
Secretary of Commerce dated October 31, 1946 and published at 12
Fed. Reg. 495 (1947). There is a misprint in 43 C.F.R. Appendix-Tabla of Public Land Orders, 1942-1991 at 129.
*? These modifications are as follows: (1) PLO 250, November 20,
1944 (signed

by
Abe Fortas, Acting Secretary of the Interior) -

.to permit the issuance of free coal mining permits and the mining
and removal, under the supervision of the Sacretary of the
Interior, of coal deposits necessary for fuel in Indian and other
federal institutions (9 Fed. Reg. 14072 (1944))3 (2) PLO 254,
December 15, 1944 (signed by Harold Ickes, Secretary of the
Interior) - to permit the issuance of new od1 and gas leases ;

. (continued...)
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On August 14, 1946, Acting Sacretary of the Interior Oscar 1h,
Chapman issued PLO 323 (11 Fed. Rag. 9141 (1946)), which revoked
the withdrawals of the Alaska Peninsula and Katalla-Yakatagatracts formerly withdrawn under PLO 82. Accordingly, after this

' date PLO 82 applied only te northarn Alaska lands.
In 1958, PLO 82 was further modified to permit mining locations
and minaral leasing on lands within the boundaries of PLO 82,
except for the area of NPR-4, and except for an area included in
an application for withdrawal filed by the Buraau of Sport
Fisherjes and Wildlife for use as the Arctic National Wildlife
Range. PLO 1621, April 18, 1958 (signed by Fred A. Seaton,
Secretary of the Interior) (23 Fed. Reg. 2637 (1958)), provided
these latter lands (j.e@., the lands requestad for wildlife
purposes) would remain segregated from leasing under the mineral
leasing laws, and from location under the mining laws.”' PLO
1621 atated that approximately 16,000 acres of lands to be opened
to mineral development lay within the known geologic structure of
the Gubik gas field and that the area would be offered for oil
and gas leasing. through competitive bidding. PLO 1965, August
29, 1959, (also signed by Secretary Seaton) (24 Fed. Rag. 7200
(1959)) amended PLO 1621:

to the extent necessary to permit the preparationandfiling of leasing maps affecting all lands situated
within the known geologic structura of the Gubik gas
field, and lying within the two-mile buffer zone
adjacent to Naval Petroleum Reserva No..4, established
by Public Land Order No. 1621... . This action was
taken upon recommendation of the Department of the Navy

7... continued)
pursuant to preference right applications under section 1 of the
act of July 29, 1942 (56 Stat. 726, 30 U.8.C. § 226b) (9 Fed.
Reg. 14784 (1944}))? (3) PLO 299, October 9, 1945 (signed by
Harold Ickes, Secretary of the Interior) - to permit the issuance
of' coal permits and leases (10 Fed. 13077 (1945)).
30 whe Arctic National Wildlife Range was redesignated as the
Arctic National wildlife Refuge by Title III of the Alaska
National Interest Lands Conservation Act (ANILCA), 16 U.S.C. §
668dd note.
31‘ connection with the opening of PLO 82 to mineral
development, it is worth noting that in 1954 an important change
occurred in the mining lawa. A mining claimant who want to
patent no longer obtained the oil and gas within the subsurface
estate. 30 0.S5.C. §§ 321-524 (1958). Accordingly, in 1958 the
United States could open the area to mineral development without
loging control over the oil and gas resources.

12



that leasing of the lands involved go forward in order
to pretect against loss of revenues to the United
States through drainage of adjacant lands located
within Naval Petroleum Reserve No. 4.

24 Fed. Reg. 7200 (1959).
Throughout the post-war period in the 1950s, Interior, inconsultation with the Navy, considered terminating PLO 82 and the
NPR-4 reservation. By 1954, the Navy had concluded PLO 82 could
be relinquished. However, the Navy advocated retention of the
NPR-4 withdrawal. Saa discussion in Section IV, infra.
PLO 2214, establishing the Arctic National Wildlifa Range, was
issued by Secretary Seaton on December 6, 1960 (25 Fed. Reg.
12598-99 (1960)). Immediately upon establishing the range, which
kapt the area in a reserved status, Secretary Seaton revoked PLO
82 by means of PLO 2215 (25 Fad. Rag. 12599 (1960)).*

B. The Krulitz Opinion
The history of PLO 82 played an important role in the Opinion
preparad by Solicitor Krulitz in 1978. He observed at the outset
of his Opinion that ownership of submerged lands in the araa of
nerthern Alaska described in PLO 8&2 depended on three factors:
(1) whether PLO 82 withdrew submerged lands: (2) if so, whether
PLO 82 prevented transfer of title to these lands from the United
States to Alaska upon statehood in 1959; and (3) if se, whether
revocation of PLO 82 two years after statehood vested ownership
of the submerged lands in Alaska. 86 I.D. 151, 152..

After an extensive review of the history, text, and purpose of
PLO 82 and an analysis of the applicable statutes and legal
principles, Solicitor Krulitz summarized his findings regarding
inland submerged lands as follows:

I conclude that PLO 82 expressly reserved tha submerged
lands underlying the inland navigable waters within tne
area it withdrew in northern Alaska, and that therefore
such lands did not pass to the State of Alaska under
the Alaska Statehood Act by operation of the Submerged
Lands Act, and did not pass to the State upon
revocation of PLO 82.

id. at 174-75.

In. reaching these conclusions, the Solicitor reasoned that:
(1) the United States had full sovereign power over lands in the

32 pro 2218 was issued on the same day asp PLO 2214, December 6,
1960. See algo 86 I.D. 151, 170.

13



territories, including the power to reserve lands under navigablewaters to itself or convey them to third parties, id, at 154-55;
(2) the term "public lands" appearing in the title and body of

-

PLO 82 could be construed to encompass submerged lands in lightof judicial pracedent and Departmental interpretation in 1943,
ads at 156-57: (3) the "sweeping language" employed in PLO 82 todescribe the area withdrawn on the North Slope implied the order
withdrew everything within the exterior boundaries of the
withdrawal, including. submerged lands, id, at 164; (4) the
purposeof PLO 82 to protect critical regions of Alaska from
private interference with the federal oil and gas program needed
for the war effort avinced a secretarial intent to withdraw
submerged lands as well as uplands on the North Slope, id, at
164-169;(5) PLO 82°"expressly retained" inland submerged lands
when Alaska entered the Union, pursuant to tha Submerged Lands
Act of 1953, made applicabla to Alaska by the Alaska Statehood
Act of 1988, iq, at 172; (6) the withdrawal of inland submergedlandsby PLO 82 fell within the "public exigency" exception to
the judicial infarence against disposals of lands under navigable
waters during the territorial period, Jd. at 173-74, citing° t , 270 U.S. 49 (1926): and (7) the
revocation of PLO 82 aftar Alaska Statehood did not transfer
title to the inland submerged lands to the Stata because the
Submerged Lands Act grant operated only at tha moment of Alaska
atatehood, not two years later, id, at 174. Each of these
factors is discussed more fully below.

1. Authority of the United States Over Submerged
Lands in the Territories

Solicitor Krulitz began his analysis with a review of the Federal
Government's power to regulate and dispose of lands beneath
navigable waters during the territorial period. He noted that,
under the common law, thea United States held title to lands
beneath navigable waters as the territorial sovereign. 86 I.D.
151, 154. However, once a state antered the Union, title to the
beds of navigable waters passed to the state. Id., citing
Shively vy. Bowlby, 152 U.S. 1, 49-50 (1894). Tha concept of a
state acquiring title to lands under navigable waters within its
boundaries upon statehood, known as the equal footing doctrine,
is.not mentioned in the Krulitz Opinion by name. Nevertheless,
the Solicitor atatad its fundamental principle and discussad the
major Supreme Court decisions enunciating and reaffirming the
doctrine. Id. at 154-55.

As early aa 1850, in Goodtitlvs Kibbe, 50 U.S. (9 How.) 471,

S gee infra Section II.B, for discussion of equal footing
doctrine.
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478 (1850), the Supreme Court recognized that the United States
had the authority to convey lands under navigable waters in theterritorias to private parties. Almost half a century later, inShively vy, Bowlby, 152 U.S. 1 (1894), the Supreme Court
established that the Federal Governmant had the power under theConatitution to convey lands under navigable waters to third
parties during the territerial pariod. Id, at 48. SolicitorKrulitz summarized his review of the relevant cases as follows:"Thus, it was well-settled that the submerged land during theterritorial period was proparty of the United States, gsubjact toretention or disposal by Congress." 86 I.D. 151, 155, citingU.S. Const. Art. IV, Sec. 3, Cl. 2.¥ |

¥ Goedtitle involved a congrassional grant of lands beneath a
navigable river. The grant was made after Alabama's admission
into the Union. The Court held that no titla passed to the
‘patentee because title to the submerged lands had passed to
Alabama upon statehood. However, Chief Justice Taney, writingfor tha whole Court, stated: “Undoubtedly Congress might have
granted this land to the patentee, or confirmed his Spanish
grant, heferea Alabama became a State. But this was not done."
50 U.S. (9 How.) 471, 478 (amphasis added).

38 concerned a private party's claim that he had been
granted a portion of the bed of the (navigable) Columbia River by
the United States while Oragon was a territory. The Court held
that the pre-statehood grant from the United States passed no
title to the submerged lands to the grantea. Rather, title to
the submerged lands passed to Oregon at statanoed. gee alsst , 270 U.S. 49 (1926), where the
Court held the United States did not intend to include the bed of
a navigable lake within the Red Lake Indian Reservation for the
banefit of the Chippewa Indians before Minnesota became a stata.
Title to the lakebed thus passed to Minnesota upon atatehood.
Id, at 58. In Montana Power Co. v. Rochester, 127 F.2d 189 (9thCir. 1942), the court held the United States had power to hold
lands under inland navigable waters in the Flathead Indian
Reservation in trust for the Indians, as against the claims of a
subsequently created state. Because the federal reservation at
issue there was an Indian reservation created by traaty, it was
treated as a grant to third parties, as opposed to a federal
retention of submerged lands. Seg infra n. 44 and accompanying
text.
% article IV, Saction 3, Clause 2 provides: "Congress shall
hava Power to dispose of and make all needful rules and
regulations respecting the Territory or other Property belonging
to the United States."' As explained inn. 37 infra, Congress has
at times delegated its constitutional powerto withdraw public
lands to the Executive, either axpressly or by implication.
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2. Meaning of the Phrase "Public Lands" in the
Territory of Alaska

Having established that the United Statas had the authority to
withdraw submerged lands in the Territory of Alaska by means of
PLO 82, Solicitor Krulitz next examined the text of the order te
determine if the Secretary had intended to do so. He observed
that PLO 862 expressly withdrew “all public lands" in the areas ofAlaska described in the order. Id, at 154. Howaver, the order
does not define “public lands." PLO 82 reads in relevant part:

WITHDRAWING PUBLIC LANDS FOR USE IN CONNECTION
WITH THE PROSECUTION OF THE WAR

By virtue of the authority vested in tha President and
pursuant to Executive Order No. 9146 of April 24, 1942,ordered as follows:
Subject to valid existing rights, (1) all public Jands,including all public Janda in the Chugach National
Forest, within the following described areas ara herebywithdrawn ....

8 Fed. Reg. 1599 (emphasis added). Exacutive Order No. 9146,
which in the opening paragraph of PLO 82 declares to be the lagalbasis for the withdrawal, likewise contains no definition of
‘public lands." In the Executive Order, Presidant Franklin D.
Roosevelt delegated his authority to withdraw or reserve the
"public lands of the United to the Secretaryof theInterior. 86 I.D. 151, 165 n. 185. However, the Executive
Order does not specify whether submerged lands are embraced
within the term “public lands."

7 Executive Order No. $146 reads:

By virtue of the authority vested in ma by the act of
June 25, 1910, ¢c. 421, 36 Stat. 847, and as President
of the United States, I hereby authorize the Secrataryof the Interior to sign all orders withdrawing or
reserving public lands of the Unitad States, and all
orders revoking or modifying such .

Fxec. Order NO. 9146, 3 C.F.R. 1149-50 (1938-43). PLO 82 was
issued pursuant to the presidential delegation of authority
contained in Executive Order No. 9146. In 1943, the President's
withdrawal power derived, in turn, from both express
congressional acts, such as the Pickett Act, 36 Stat. 847, and
implied executive powers. See v , 236.
U.3. 489 (1915); 40 Op. Atty. Gen. 73 (1941);-:

, 441 PF. Supp. 859 (D. Wyo. 1977).
, 16



To determine what the drafters of PLO 82 meant by the words
"public lands" in 1942-43, Solicitor Krulitz looked to "the
contemporaneous intent of the Department in withdrawing and
reserving ‘public lands.'" 86 I.D. 151, 154, citing Udall vy,Celochiager, 389 F.2d 974 (D.C. Cir. 1968) and

, 337 U.S. 86 (1949). He concluded that PLO 82 could
be construed to include submerged lands according to legal
precedent existing at the time of PLO 82's creation and "the
common Departmental undarstanding in 1943 ragarding Alaska." 96
I.D. isl, 157. .

:

In making this determination, Solicitor Krulitz considered two
opinions to be of particular relevance. First, the United States
Supreme Court decision in
States, 248 U.8. 78 (1918), indicated that public lands in Alaska
may include submerged lands. In that dacision, the Court
considered whether an 1891 Act of Congress setting aside "the
body: of lands known as Annette Islands" in Alaska as a
reservation for the Matlakahtla Indians ambraced only the upland
areas of the islands or also includad adjacent waters and
submerged lands. Id. at 86-87 (emphasis added). The Court found
that Congress' purpose in creating the raservation was to assist
and encourage the Metlakahtlans: to become salf-sustaining.
Noting that the Indians, who were largely fishermen and hunters,
could not sustain themselves from the use of the uplands alone,
the Court held that the reservation in the 1891 Act embraced "the
whole of what is known as Annette Islands," including the
surrounding waters and submerged lands. Id, at 89.

Second, Solicitor Krulitz ralied on a Solicitor's Opinion, signea
by Acting Solicitor Kirgis on April 19, 1937 (six years before
PLO 82 was signed) on "the authority of the Secretary of the
Interior to reserve waters in connection with . land
raservationgs for Alaskan Nativas undar the Act of May 1, 1936."
86 I.D. 151, 156-57, citing 56 I.D. 110 (1937). The 1936 Act had
axtendad. tha Indian Reorganization Act to Alaska and authorized
the Secretary to reserve "public lands" adjacent to lands
previously reserved for Alaska Natives, or other "public lands"
occupied by them. The Kirgias Opinion concluded that "public
lands" in Alaska, under the 1936 Act, included waters adjacent to
any lands already reserved or being reserved for the Natives. 56
I.D. 110, 128. In reaching this decision, the Acting Solicitor
reaagconed:

The tearm "public lands” is synonymous with the tern
"public domain," and the tidewaters of the territories
of the United States and the lands under them have been
Classified as part of the public domain since they
belong exclusively to the United States Government and
are subject to its disposition.

17



Id. at 114, citing Alaska Pacific Fisheries, 248 U.S. at 87.
Twelve years later, the United States Supreme Court construed the{dentical statute that wags at issue in the 1937 Solicitor's
Opinitone-the Act of May 1, 1936, 49 Stat. 1250-51
“~-in Hynes v,. Grimes Pasking Co,, 337 U.S. 86 (1949). The Courtheld that both the 1936 Act and Executive Order No. 9146 (the
same Executive order under which PLO 82 waa issued) authorizedthe Secratary of the Interior to include lands beneath navigablewaters ig the withdrawal Of “public lands" under section 2 of the
Btatute. The Court cited with approval the 1937 Solicitor's
Opinion and applied a similar analysis. Id, at 114. Although

» wasp decided six years after PLO 82 was issued,Solicitor Krulitz emphasized the importance of that casa:

Overall, this case is significant in manifesting a con-
tinuing attitude by the Suprame Court not to accord
talismanic significance to the words "public lands,"
but instead to recognize in some inatances that the
term "public lands" as used in Executive Order 9146
(the leqal basis for PLO 82) can include submerged
lands.

86 I.D. 151, 158. Thus, the meaning of "public lands" in Alaska,
the Krulitz Opinion concluded, "turn(s] on the language and
purpose of the specific withdrawal at issue." Jd, at 159.

3. PLO 82's Description of the North Slope Withdrawal

Turning to the specific language of the withdrawal order,
Solicitor Krulitz noted that PLO 82 withdrew "all public lands"
in "Northern Alaska," consisting of "{alll_ that part of Alaskalying nexcth ef a Jine" described in the order. 86 I.D. 151, 160
(emphasis added). The "sweeping language" employed in PLO 82 to
dascribe the area withdrawn in northern Alaska implied that
inland submerged lands were included within the boundaries of the
withdrawal. Id, at 164. Any lands intended to be excluded from
the withdrawal, Solicitor Krulitz reasoned, would haya required a
"specifically-worded exception to that effect." Id. No such

% The Supreme Court was unanimous on the point that "public
lands," within the meaning of section 2 of the Act of May 1,
1936, included adjacent tidelands and coastal waters in the
reservation for the Karluk Indians. 337 U.S. at 127-28, 136.

3 This conclusion follows from the rule of construction for
federal reservations that, in general, all lands within the metes
and bounds of the reservation perimeter (including lands

(continued...)
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exceptions were made in tha order either express or implied. tnfact, the only limitation that PLO 82 imposed on the vast
withdrawals it made in Alaska is the order's concession to "valid
existing rights." 74.*°

4. Purpose of PLO 82

Because the inclusion of submarged lands in a withdrawal of
"public lands" in Alaska depends largely on the withdrawal's
purpose, the Krulitz Opinion next focused on the intent and
purpose of PLO 82. Public land ordarsg, the Solicitor observed,should be construed to effactuate the purpose of the withdrawals.id, at 164, citing Hynes v. Grimes PackingCo,, 337 U.S. 86, 116
(1949); United States v, Alaska, 423 F.2d 764, 767 (9th Cir.
1970) cert. denied, 400 U.S. 967 (1970); gag alaaEisheriav. United states, 248 U.8. 78, 87 (1918). If the
withdrawal's purpose requires the inclusion of areas of navigable
water, then the navigable water body and the submerged lands
beneath it will be assumed to be included. 423 F.2a& at 767.

The principal purpose of PLO 82, Solicitor Krulitz determined,
was to preclude interference by private claimants and lessees
with tha faderal oil and gas development program on the North
Slope needed for the war effort. This purpose supported a
construction of PLO 82 that withdrew inland submerged lands. 86
I.D. 151, 164-69. As the Solicitor explained:

' {Tjhe drafters of PLO 82 need not have foreseen faderal
development efforts directly on or over the submergedlands in question in order to withdraw them. Rather,
the purpose {of PLO 82) was to prevent private activity
anywhere in the general area from interfering with
proposed federal activity . . Such privateactivity on or near inland submerged lands might well
have posed complications to proposed federal activity
on the submerged lands or on adjacent uplands. It
would have been unwise to stop tha withdrawal at the
boundaries of inland waters.

#1...continued)
underlying navigable waters) are intendad to be included in the
reservation. 86 I.D. 151, 164 n. 13, citing
Oklahoma, 397 U.S. 620, 634 (1970). In Choctaw, the Supreme
Court held the United Statas conveyed title to the bed of the
navigable portion of the Arkansas River within Oklahoma in the
federal grants made to the Choctaw and Cherokee Nations under
various treaties.

I

“a
'

gee supra n. 19 and accompanying text.

:
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Id. at 168.

Solicitor Krulitz noted that tha Secretary had reason to faar
private interferenca with the federal oil and gas program in the
areas withdrawn by PLO &2 in 1943, ineluding in and around the
beds of inland waters. Id, at 168. It was not until after 1947,four years after PLO 82 was issued, that the Interior Department
determined that the Mineral Leasing Act of 1920, as amended, 30
U.S.C. §§ 182 at seg., did not authorize the issuance of oil and
gas leases on submerged landa off the coasts of the United
states. In fact, permits had been issued under the Mineral
Leasing Act for submerged lands in the Arctic Ocean, in bays,
swamps, and bayous in Texas and Louisiana, and in the Gulf of
Mexico offshore of those two states. Id, at 167-68. Furthermore,in the statutes extending the mining laws to Alaska and the
amendments to those laws, Congress expressly authorized mining
for gold and other precious metals in submerged lands. ia. at
168. Such activities would certainly have justified including
submerged lands in the PLO 82 reservation to prevent the
possibility that total federal control over them might ba
frustrated.

5. Submerged Lands Act of 1953 and Alaska Statehood
Act of 1958

After datermining that lands under inland navigable waters were
included in the PLO 82 withdrawal, Solicitor Krulitz considered
whether the United States “expressly retained" the inland
submerged lands, pursuant to the Submerged Lands Act of 1983,
when Alaska entered tha Union in on January 3, 1959.. Id, at 170-
72. The Submerged Lands Act, 43 U.S.C. §§ 1301-1315, was enacted
ten years after PLO 82 was issued, but before Alaska Statehood.
Section 6(m) of the Alaska Statehood Act made the Submerged Lands
Act applicable to Alaska. 72 Stat. 339, 343.

The Submerged Lands Act granted and confirmed to the states title
to’ the lands baneath inland navigable waters within the states,
and granted to the states the submerged lands within the
boundaries of the states lying off their coasts. 43 U.S.C.
§§|1311(a)and 1312. Under these provisions, Solicitor Krulitz
reasoned, all coastal submerged lands as well as lands underlying
{nland navigable waters in Alaska "would unquestionably have
passed to the State upon its admission to the Union." 86 I.D.

‘1 Solicitor's Opinion, 60 I.D. 26 (1947); gee Justheimvi
McKay, 229 F.2d 29 (D.C. Cir.), Geaxt. denied, 356 U.8. 933
(1986).
2 act of June 6, 1900, § 26, 31 Stat. 329, ag amended by the
Act of May 31, 1938, 52 Stat. $88, and the Act of Aug. 8, 1947, §

1,,61 Stat. 916} see 30 U.S.C. § 49a.
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151, 171. However, section 5(a) of the Act exempts certain
catagories of lands from the general grant of submerged lands to
the atates including: "all lands axpressly retained by or cededto the United States when the State entarad the Union (otherwisethan by 4 general retention or cassion of lands underlying tha
marginal sea) . . . ." 43 U.S.C. § 1313(a) (emphasis addad).Solicitor Krulitz concluded that, under the "expressly retainea"
exception in gaction 5(a) of tha Submerged Lands Act, title to
lands under inland navigable waters within PLO 82 did not pass toAlaska at the time of statehood. 86 I.D. 151, 172.

6. The Holt State Bank Standard for Federal Disposalsof Lands Under Inland Navigable Waters
After reviewing the history, text and purpose of PLO 82,analyzingthe judicial and Departmantal legal precedents in 1943
regarding withdrawals of submerged lands, and applying the 1953
Submerged Lands Act to the PLO 82 withdrawal, Solicitor Krulitz
finally considered the applicable rule for determining whether
inland submerged lands were included in tha PLO 82 Withdrawal.
Id. at 172-74. He acknowledged the two leading Supreme Court
cases reiterating the longstanding federal policy of regardinglands under navigable waters in the tarritories as held for the
ultimate benefit of future atates. Shivelyv. Bowlby, 152 U.S. 1
(1894); United States v. Holt State Bank, 270 U.S. 49 (1926).
Thosa cases established that the United States has refrained fron
disposing of such lands except when impelled to do so by some
“international duty or public exigency." 152 U.S. at 57=58; 270
U.S. at 55. In Holt State Bank, the Court announced a
frequently-quoted formula for detarmining if a conveyance by the
United States includes submerged lands: “[(Djisposals by the
United States during the territorial period ara not lightly to be
‘inferred, and should not be regarded as intended ywnless the

ba? e Sot) =
Soh Ss As

270 U.S. at 55 (emphasis added).
Solicitor Krulitz dnitially distinguished the Holt State Bank and

, line of cases because they involved federal
“disposals,” as opposed to reservations or withdrawals, of
submerged lands. 86 I.D. 151, 173. However, even if the PLO 482

withdrawal were regarded as a “disposal" of public lands, PLO 82
fell clearly within the "international duty or public exigancy"
excaption to the presumption in favor of state ownership of lands
beneath navigable waters. Id, at 173°74. The Solicitor noted

. “plo 82's adrect relationship to the prosecution of World War If
a ‘public exigency’ beyond challenge.” Id. Federal retention

of this area of high o11 and gas potential to facilitate national
defense and to protect national supplies of valuable fuel thus
constituted a "public exigency" sufficient to meet the strict
tast for defeating state ownership established by Holt State Bank
and Shivelyv. Bowlby. id.
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7. Revocation of PLO 82 in 1960

Finally, Solicitor Krulitz examinad the effect of the revocationof PLO 82 by PLO 2215 in Dacember 1360 (25 Fed, Reg. 12599
(1960)) on Alaska's title to the inland submerged lands in the
former PLO 82 withdrawal. 686 I.D. 151, 174. He concluded thatwith respect to states admitted after its enactment, tha
Submerged Lands Act grant cperates only at the time of statehood.Therefore, the revocation of PLO 82 two years after Alaska
Statehood did not transfar titla to the inland submerged landswithin the formar PLO 82 withdrawal to the State. Id. at 174-
78. On the contrary, because the Solicitor found tha Unitad
States had “axpressly retained" the inland submerged lands on the
North Slope at the time of Alaska Statehood, pursuant to section
5(a) of the Submerged Lands Act, 43 U.S.C. § 1313(a), this
constituted a "permanent retention by the Unitad States of those
submerged lands." Id, at 174.‘
II. THE UAH LAKE DECISION AND ITS EFFECT ON THE KRULITZ OPINION

A. Introduction
“The Utah Laka case is the latast decision in line of cases
defining the equal footing doctrine as it applies to state titla
to lands underlying iniand navigable waters. This section will

“3 gee 86 I.D. 151, 174 n. 34, quoting section 4 of the Alaska
Statahood Act, which provides that the State "forever disclaims
all right and title to any lands not grantad or confirmed to the

6." Solicitor Krulitz explained that inland submerged
lands remained in federal ownership despite the revocation of PIO
82 in 1960 “except where the State of Alaska has selected the
submerged lands in question and the Federal Government has
approved these selections." 986 I.D. 181, 163. In 1971, under
the Alaska Native Claima Settlement Act, 43 U.S.C. §§ 1601 at
gag., Congress authorized selections by eight Native village
corporations and a Native regional corporation within the
boundaries of the. former PLO 82 withdrawal. In 1983,:Solicsitor
Coldiron clarified the State's right to select submerged lands
within. the former PLO 82 withdrawal in Selicitor's Opinion M-
36949, entitled "State Selactions of Onshore Lands Underlying
Navigable Waters in the Geographic Area of Revoked Public Land
Order 93," 91 I.D. 67 (1984). He held that PLO 2215, which
revoked PLO 82, returned formerly reserved submerged lands to tha
status of "public lands" and made them available for salection by
the State. Id, at 67, 69. In section 901 of ANILCA, 43 U.S8.c. §
1631, as amended in 1988, Congress authorized conveyances of
lands under inland navigable waters in Alaska to Alaska Native
corporations and the State ofAlaska if the submerged lands had
been retained by the Federal Goverment at the time of statehood.
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raview the history of the equal footing doctrine and analyze the
application of it in Utah Lake. Since the 1978 Solicitor's
Opinion was issued, the Suprema Court of tha Unitad States has
decided two cases that directly applied the equal footingdoctrine to determine whether the Faderal Governmant or a state
owns lands beneath particular inland navigable waters. See
Division of State Lands vy. United States, 482 U.S. 193 (1987)
(Usah Take); Montanv. United States, 450 U.S. 544 (1981)
(Montana). Neither case changsd exiating law concerning the
equal footing dectrine, but as I will discuss, in Utah Lake, the
Supreme Court articulated a specific two-part prongad inquiryapplicable to equal footing cases involving federal reservations
and withdrawals.
In Montana, the Court considered whether the United Statas had
recognized and conveyed beneficial title to the bad of the Big
Horn River to the Crow Tribe or whether the Unitad States had, at
the tima of the treaties, ratained full ownership of the
submerged lands, which then passed to the State of Montana when
it was admitted to the Union. The Court concluded that the
specific treaty language and the historical circumstances under
which the Crow Reservation was craated were not sufficient to
overcome the atrong presumption against conveyance, and therefors
title to the bed of the river passed to the State of Montana uponite admission to the Union. The Mentana decision reaffirmed and
relied on well-established equal footing doctrine principles, and
did nothing to alter the law as it axisted in 1978, when
Solicitor Krulitz issued his opinion,
In Utah Lake, however, the Supreme Court considered for the first
time a claim by tha United States that it had reserved to itself-
erather than conveyed to a third party--submerged lands beneath
inland navigable waters, and thereby defaated the title a future
state otherwise would have obtained under the equal footing
doctrine. In deciding the case, the Court provided specific
guidance concerning what is required for a pre-statehood federal
Yeservation of lands beneath inland navigable waters to overcome
the aqual footing doctrine and defeat state title.

B. The Equal Footing Doctrine

tinder the equal footing doctrine a new state is admittad to the

4 Tne Big Horn River was within the aboriginal territory of the
Crow Tribe. While generally treaties are viawad aa a reservation
of rights by tribes and not a grant of rights to them, United
States vy. Winans, 198 U.S. 371, 382 (1505), the Court in Montana,
for purposes of the equal footing doctrine, viewed the treaties
as conveyances by the United States of recognized beneficial
title to the Tribe, rather than a "reservation" of title by the
United States for itself, as trustee of the Tribe. ;

23



Union on an "equal footing" with the Thirteen original States.
As a general matter, ownership of lands beneath Aniand navigablewaters is considered an incidant of sovereignty. When the
United States was formed, the Original Statas "claimed title to
the lands under navigable waters within their boundariags ag the
sovereign. successors to the English Crown." Utah Lake, 482 U.S.
at 196. Because new states are admitted to the United States on
an “equal footing,” the doctrine provides that “[ajs a generalprinciple, the Faderal Government holds such lands in trust
(during the territorial period} for future States, to be grantedto such States, whan thay enter the Union and assume sovereignty."
Mentana, 450 U.S. at 551 (citing Pollard' Lessee v. Hagan,U.S. (3 How.) 212, 222-23, 229 (1845)).

a4

Although the Federal Government is considered to hold lands
beneath inland navigable watars in trust for future states, it is
by now well-astablisnhed that Congress has the power to convey
such lands prior to statahood and thereby defeat the title a new
state would otherwise acquire under the equal footing doctrine.
Mentansa, 450 U.S. at 581. However, "because control over the
property underlying navigable waters is so strongly identified
with the sovereign power of government, it will not be held
that the United States has conveyed such land except because of
‘some international duty or public axigancy.'" Iq, at 552
(quoting United States v, Holt state Bank, 270 U.S. 49, 55 (1926))). Thus, the Supreme Court has inferred a
“congressional policy to dispose of flands under navigable
waters] only in the most unusual circumstances." Utah Lake, 482
U.8. at 197.

(Holt State Bank

A court deciding a question of title to the bed of a
navigable water must, therefore, begin with a strong
presumption against conveyance by the United States,
. « « and muat not infer such a conveyance ‘unless the
intention was definitely declared or otherwise made
plain," United States v. Holt State Bank, [270 U.8.] at
55, or was rendered ‘in clear and especial words,'

, (41 0.8. (16 Pet.) 367,) 411
|

{(1842)}, or ‘unless the claim confirmed in terns
ambraces the land under the waters of the strean,'

, (137 U.8. 661,] 672 ((1891))}.

Montana, 480 ¥.S. at 852.

C. Utah Lake Decision
The dispute in Utah Laka arose over ownership to the hed of Utah
bake, a navigable freshwater laka covering 150 square miles. The

‘S see Pollard' Lessee v, Hagan, 44 U.8. (3 How.) 212, 229
(1845).
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Department of the Interior issued oil and gas leases for the
lands underlying the lake, and tha State of Utah brought suit,
claiming ownership of the bed under the equal footing doctrins.
The United States asserted ownership based on pre-statehoodstatutes and Executive Branch actions selacting and reserving thasite of the lake for raservoir purposes.
In 1888, eight years before Utah's admission to the Union,
Congress authorized the United States Geological Survey to selectaites for raservoirs and other irrigation facilities, and
provided that all such lands "which may hereafter ba designated‘or selected" as such, were reserved as property of the United
Statea and withdrawn from entry, settlement or occupation.
Sundry Appropriations Act of 1888, 25 Stat. 505, 527 (1888 Act)
(amphasis added). The law was passed in response to concerns
that homesteaders on public lands in the West might claim lands
suitable for reservoir sites or irrigation works, and in doing
so, interfare with future reclamation afforts. Utah Lake, 482
U.S. at 198=-99.

In 1889, Major John Weasley Powell, Director of the United States
Geological Survey, submitted a raport stating that the “site of
Utah Lake in Utah County in the Territory of Utah is herebyselectsd as a reservoir site, together with all lands situate
within two statute miles of the border of said lake at high
water." Jd, at 199. The next year, becausa of tha unintandad
expansive effact of the 1888 Act, which by statute had reserved
all lands that "may" be dasignated under the Act, Congress
repealed the Act, but provided "that raservoir sites heretofore
located or selected shall ramain segregated and reserved from
entry or settlement as provided by [thea 1888 Act]." id.
In the Utah Laka litigation, the United States contended that
Major Powell's selection of the lake site pursuant to the 1388
Act, and the 1890 Act confirming sites that had heen located and
selected, reserved title to the bed of Utah Lake in the United
States, and that the bed remained in federal ownership upon

—

Utah's admission to the Union. Id, at 200. The State of Utah
contended that although the Federal Govarnment had thaauthority
to: defeat a future state's title under the eaqial footing doctrine
by'a conveyance of submerged lands to a third party, the Federal
Government lacked any authority to defeat a state's title by a
federal xsagexvation of submerged lands heneath navigable waters.
In addition,the State argued that even if the Federal Government
had such authority, it had not accomplished that result with
respect to the bed of Utah Laka.

The Supreme Court rejected the Unitad States' claim of ownership
of the bed of Utah Lake, concluding that under the facts of the
case, the United States had not intended to reserve the bed of

i
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the lake within the reservoir site.“ The court further
eoncluded that even if such a reservation had been accomplished,the evidanca did not establish an intent by the United States to
defaat the future state's title.
In deciding the Ybah Lake case, the Court reiterated tha strengthof the aqual footing doctrine, the strong "congressional policyto dispose of sovereign lands only in the most unusual
circumatancas,” id, at 197, and the fact that a congrassionalintent to defeat a stata'a title to land under navigable watersis not lightly inferred, and "should not be regarded as intended
unless the intention was definitely declared or otherwise made
very plain.” Ig. (quoting Healt State Bank, 270 U.S. at 55.).
The Court repeated the High standard of proof applicable to the
equal footing inquiry, which must “begin with a strong
presumption against conveyance by the United States, and must not
infer such a conveyance unless the intention was definitelydeclared or otherwise made plain, or was rendered in clear and
especial words, or unless the claim confirmed in terms embraces
the land under the waters of the straam." Id. at 198 (quoting
Mantana, 450 U.S. at 552 (omitting internal quotations and
citations)).
In addition to reiterating the standard of proof necessary to
dafaat a state's acquisition of title under tha equal footing
doctrine, the Court in Utah Lake articulated two distinct
inquiries to which that standard of proof applias:

Given the longstanding policy of holding land under
navigable waters for the ultimate benefit of the
States,. « ». we would not infer an intent to defeat a
State's equal footing entitlement from tha mere act of
reservation itself. Assuming, arquanda,([*’) that a
(federal) reservation of land could be effectiva to
avercome the strong presumption against the defeat of a
atata title,

‘© The Court expressed some skepticism about Utah's argument _

that the United Statas completely lacked tha power to reserve
submerged lands to itself, even though it could convey such lands
to third parties and thereby defeat a future state's title.
Because the Court hald, under the facts of the case, that no

- reservation was accomplished, it did not decide the quastion.
See Utah Lake, 482 U.8. at 200-01. The dissent in Utsh Lake
axprasely concluded that Congresa does have the power under the
Constitution "to prevent ownership of land underlying a navigable
water from passing to a new State by reserving tha land to itself
for an appropriate public purpose." Id. at 209 (White,
dissenting).

geq supra n. 46 and accompanying text.
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Gefeat the future State's title to such Jand
Id. at 202 (emphasis and bracketed material added).

The Court explaingd the two-pronged inquiry not as a new
principle of law,” but as the logical corollary to the usual
inquiry applied in cases involving a conveyance by the United
States to a third party. The Court pointed out that "fwjhen
Congress intends to convey land under navigable waters to a
private party, ofnecessity it must also intend to defeat the
‘future State's (title)," i@., because once ownership has baen
conveyed away by the United States to a private party, the Unitad
States no longer has ownership to pass to the State at the time
of statehood. A syeservation of such lands to the Federal
Gavernment, however, does not automatically carry with it the
nacassary implication of defeating the future state's title,
because continued faderal ownership and control of reserved
submerged lands during the territorial period is not “of
necessity" inconsistent with permitting the future state to take
title. Id. Therefore, the Court announced that when the United
States seeks to establish its continued ownership based on a
reservation, it muat also establish, by the same standard of
proof required for showing the initial rasarvation, that the
reservation was intended to defeat state title.
In applying the above principles to the facts of the Utah Lake
case, the Court first examined the language of the 1888 Act. It
concluded that the general reservation accomplished by the
statute did not axpressly refer to and did not necessarily
include lands under navigable waters. The Court reiterated the
principle that "'congress has never undertaken by general laws to
dispose of' land under navigable waters." Id, at 203 (quoting
Shively vy. Bowlby, 152 U.S. 1, 48 (1894)). The Court also

‘S' tn 1971, 4n United States v. City of Anchorage, 437 F.2d
1081, 1083 (9th Cir. 1971), the court of appeals similarly
suggested a two-part inquiry in a case involving the Alaska
Railroad Act. The court distinguished between the faderal
reservation of submerged lands and the ratantion of such lands
after the admission of Alaska to the Union. The court held that
the submerged lands by necessary implication had been reserved by
the Federal Government and of necessity had heen retained by the
Federal Government at statehood. Id, at 1084-85; gag

, 423 F.2d 764 (9th Cir. 1970) (federal
reservation and retention of submerged lands in Kenai Moose
Range). .
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examined the purposes, goals, and structure of the Act, and
concluded that it could not be construed to reserve lands beneath
navigabla watera. Jd. at 207.

In addition, although the Geological Survey's statements
cancerning the Utah Lake site possibly suggested an intant to
sagregate and reserve the bed of the lake, the Court concludedthat such statements "cannot be taken as unambiguous stataments"
and "need not be taken as a statement" of intent to include thelakebed within the 1889 reservation. Id, at 205 n.* & 206. Nordid the Court find in the 1890 Act of Congress, ratifying sita
selections, a "clear demonstration" of intent to ratifyraservation of tha bed of Utah Lake. Id, at 207. Thus, in lightof the strong presumption against disposals or reservations of
lands beneath navigable waters, the Court concluded that the
evidence was insufficiant to demonstrate such intent by tha
United States. Consequently, the Utah Lake site failed the first
prong of the two-pronged tast.

While this finding was sufficient to dispose of the case, the
Court in Utah Lake also discussed the second prong of the inquiryfor cases involving faderal reservations. It concluded that even
if a federal reservation of the lakebed had been effected,
“Congress did ‘not clearly express an intention to defeat Utah's
claim to the lakebed under tha equal footing doctrine upon entryinto statehood." Id. at 208. The United Statas had offered no
evidence of congressional intant to defeat Utah's entitlement.
ZId- Furthermore, on the structure, history, and purpose of
the 1888 Act, the Court concludad that the statute strongly
suggested that Congrass had no such intention. [d. The Court
noted that "{tjne transfer of titla of the bed of Utah Lake to

would notnecessarily prevent the Federal Government
from subsequently developing a reservoir or water reclamation
project." Jd. (emphasis added). In other words, the federal
purpose for reserving the submerged lands could be fullysatisfied without the necessity of continued federal ownership at
statehood.

Rapeating the Holt state Bank standard as applied to both prongs
of. the inquiry, the Court concluded that "Congress did not
definitely declare or otherwise make very plain either its
intention to reserve tha bad of Utah Lake or to defeat Utah's
title to the bed under the equal footing doctrine." Id, at 209.

I conclude that the Utah Lake decision did not change existing
lawconcerning the equal footing

doctrine. Both the strong
presumption that lands beneath inland navigable waters are held
in trust for future statas, and the standard of proof required to
overcome that prasumption, are reaffirmed, but not changed by the
Court. The Court reiterates the strong showing that must be made
to defeat a state's title, citing most fraquently the Holt Stata.
Bank summary that such intent is "not lightly to ba inferred, and
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should not ba regarded as intanded unlass the intention was
definitely declared or otherwise made VEry plain." Utah Lake,482 U.S. at 197, 198, 201-02, 207, 209.°?

However, I also conclude that the Court has for the first time
Clearly identified the two-pronged nature of the inquiry to ba
undertaken when the United States claims continued federal
ownership of title to lands beneath inland navigable watars after
a state has been admittad to the Union. I think it critical tothis analysis that while Utab Lake did not purport to change
axisting law or overturn the lagal principles relied upon bySolicitor Krulitz, the Court has previded a clear articulation of
tha two-pronged inquiry with which to examina the conclusions
reached by Solicitor Krulit2 concerning federal reservation and
retantion of lands beneath inland navigable wators within the PLO
82 withdrawal area in northern Alaska.

Quite apart from the conclusions reached, the Krulitz opinion
employs an analytical framework which does not fully track with
the equal footing approach contained in Utah Lake. Both the
Krulitz: Opinion and generally rely on the same walle=
established equal footing doctrine principles, but thare igaa

Certainly, wnila Solicitor Krulitzdisjuncture between the two. includediscussed extensively the Federal Government's intent to
by PLOlands beneath navigable waters within the lands reserved

82, he did not utilize the two-pronged inquiry articulatad in
» dof, Gid the United States establish that Congress

(1) clearly intended to include land under navigable waters
within the reservation and (2) affirmatively intended to defeat
future stata titla to such land. In addition, although Solicitor
Krulitz analyzed and discussed the Alaska Statehood Act and the
Submerged Lands Act, he did not distinguish clearly between tha
Submerged Lands Act and the equal footing doctrine, and did not
address the relationship batween the two. 86 I.D. 151, 172.
Many of the facts and circumstances discussed by Solicitor
Krulitz remain relevant to applying the Utah Lake inquiry to PLO
82 and the Statehood Act. Neverthelags, in light of the more
precise guidance provided by Utah Lake, I believe the issues
examined and conclusions reached by Solicitor Krulitz: warrant
reexanination.
III. APPLICATION OF THE UTAH LAKE TEST TO THE CREATION OF THE

PLO 82 WITHDRAWAL IN 1943

In Section IZ., gupra, I determined that the Utah Lake test
In this saction, YT will determine whethar theapplies to PLO 82.

“*' The atandard of proof can also be satisfied, of course, if
the intent "was rendered in clear and especial words, or...
the claim confirmed in terms embraces the land under

the
waters

of the stream.” Utah Lake, 482 U.S. at 198.
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executive withdrawal in 1943 satisfied the two-part test. In
Section Iv., infra, I will examine congragsional and executive
actions through the revocation of PLO 82 to determing whether
Congress or the Executive Branch affirmatively intended to dafeat
Alaska's title to lands underlying inland navigabla waters within
PLO 82. In Saction V., infra, I will apply the Utah Lake tast to
the Alaska Statehood Act.
I believe it is necessary to axamine the withdrawal at its
inception, subsequent congressional and executive actions, and
relavant statutory language at tha time of statehood to ansure
that Congress' intent’in thia matter is known. To the dagrse an
executive withdrawal ancompassed submerged lands and was intended
to dafeat state title, congressional ratification of a withdrawal
without submerged lands would indicate that title to the
submerged lands passed to the atate at the time of statehood.
It has been argued by thea State of Alaska that an executive
withdrawal -= rather than a congrassional act of reservationcannot alone defeat state title to the submerged lands. That
proposition is not at issue in this Opinion becausa I have
determined that Congrass, in the Alaska Stateheed Act, did
address the dispositionof the entire area encompassed by PLO 82
din northern Alaska. Ags notad above, the Statehood Act will be
discussed in detail in Section V., infra.

A. Application of the Utah Lake Dacision to Executive,
as Well as Congressional, Withdrawala

The two-part test in Utah Lake referred specifically to the
intent of Congress -- net tha Executive Branch to reserve and
ratain submerged lands... The Court in Utah Laka did not address
the question whether the Executive, as wall as Congress, may
withdraw or reserve submerged lands so aa to defeat a future
state's title. Utah Lake involved a purported congressional
withdrawal of landa under the Sundry Appropriations Act of 1888,
25 Stat. 505 and ratification of axacutive action in the 1890
Act. PLO 82 was an executive withdrawal issued by Acting
Secretary of the Interior Fortas pursuant to a delegation of
authority by President Franklin D. Roosavelt. The delegation was
accomplished by Executive Order No. 9146, which, in turn, wae
issued under the authority of the Pickett Act, 36 Stat. 847, and
the powers of the President. The Suprema Court haa long
recognized that the Executive Branch acta ag the agent for
Congress in exercising its constitutional authority over the
public domain. United States v, Midwest O11 ¢o9., 236 U.S. 4589,

3°. see Alaska's Second Supplemental Brief on Questions 8, 9, 10
and 11 of the Joint Statement of Questions Presented and
Contentions of the Partias, at 22-23,
No. 84, Original (brief filed September23, 1987).

a
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471-475 (1915).°' To the degree an executive withdrawal has beenratified by Congress, the authority for defeasance of state titleis clear. Thus, in this case, it is important to examine the
Executive's intent at the time of withdrawal and Congress! intant
at the tima of statehood. This analysis focuses on the PLO 82
withdrawal to adducea intent.

8. Intent to Withdraw Lands under Inland Navigable Waters
The text and purpose of PLO 82 demonstrate that the Secretaryclearly intended to include lands underlying iniand navigablewaters in the withdrawal in 1943. Many of the legal and
evidentiary considerations discussed in the Krulitz Opinion ara
relevant to the Utah Lake inquiry even though Solicitor Krulitz
did notexplicitiy apply

the strong presumption in favor of stata
titie to lands beneath inland navigable waters within pre-~
statehood reservations. His axhaustive analysis of the
Secretary's intent to withdraw inland submerged lands, including
an examination of the history, language and purpose of PLO 82,
comports fully with the equal footing. inquiry of Holt State Bank
gupra, reaffirmed in Utah Lake. The most compelling evidence of
secretarial intent to include inland submerged lands within the
PLO 82 withdrawal follows.

'

First, the all-inclusive lanquaga of PLO 82, withdrawing "all
that part of Alaska" north of the Brooks Range and the De Long
Mountains, including “the watershed northward to the Arctic
Ocean," evinced a clear intent by the Secretary to include inland
submerged lands within the areas withdrawn on the North Slope.$6.2.D. 181, 160. This intent was reinforced by a
contemporaneous map of the withdrawal outlining the vast area,
without excluding any bodies of waters or lands beneath then.
id, at 161-62, 164.

Second, PLO 82's reference to "public lands" was consistent with
an' intent to withdraw submerged lands under contemporansous
judicial and Departmental precedents construing various statutory
land withdrawals in Alaska. Jd, at. 155-57. These precedents
established that a construction of "public lands" to embrace
submerged lands was essential if it furthered the purpose of the
withdrawal. Alaska Pacific Fisheries ¢co, v. United States, 248
U.S. 78, 87 (1918) (intent to resarve submerged lands may be
determined by necessary inference from the purposes of tha

31 See supra n. 21. See alga U.S. Const. Art. IV, § 3, el. 2
{Property Clause) and Art. I, § 8, cl. 18 (Necessary and Proper
Clause).
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reservation); Hynes v. Grimes PackingCo., 337 U.S. 86, 116
(1949) (1936 statute authorizing Secretary of the Interior to
withdraw "public lands" in Alaska included submerged lands in
light of tha withdrawal's purpose).
Third, the purpose of PLO 82 supports a finding that SecrataryIckes intended to withdraw inland submerged lands in his 1942direction to Departmantal officials to proceed with the PLO 32
withdrawal. Background documants damonstrate the order was
primarily aimed at protecting the oil and gas resources of tha
three ragions dasignated in PLO 82 for Rossible federal
development in support of World War II. Bubmerged lands in
Alaska in 1943 were subject to entry and location under the
mining laws and mineral leasing laws. 86 1.D. 151, 189, 168,
Not including submerged lands within PLO 82 would have frustrated
its purpose.
This situation contrasts sharply with that in Uteah Lake, where
the Court found the lakebed was not subject to settlement,
location, or antry under the public land laws applicable in Utah.
Further, by virtue of the navigational servitude ownership of the
lakebed was not necessary to carry out the purposes of tha
withdrawal, 4.¢,, reservoir protection. Thus, the Supreme Court
found no need to infer a raservation of the bed of Utah Lake in
connection with the federal reservation at issue there.”

32 Thea Supreme Court stated in
United States, 248 U.S. 78, 87 (1918):

Tne principal quaation for dacision is whether the
reservation created by the Act of 1891 ambracas only
the upland of the islands or includes as well the
adjacent waters and submerged land. The question is
one of construction <= of datermining what Congress
intended by the words "the body of lands known as
Annatta Islands."
As an appreciation of the circumstances in which words
are used usually is conducive and at times is essential
to a right understanding of them, it is important, in
approachinga solution of the question stated, to have
in mind the circumstances in.which the rasarvation was
created «= tha power of Congress in the premises, the
location and character of tha islands, the situation
and needs of the Indians and the object to be attained.

S gee supra n. 24 and accompanying text.
* The Court noted that "[tjhe transfer of title of the bed of
Utah Lake to would notnecessarily prevent the Federal

(continued...)
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In this case, excluding lands under inland navigable waters from
the PLO 82 withdrawal would have been incompatible with tha
Secretarial intent to withdraw all the petrolifarous areas of the
North Slope for use in the war effort. Such an exclusion might
have left as much as 25 percent of the potentially most
productive areas on the North Slope outgide of the withdrawal and
available for private entry or leasing. It would have been
nighly illogica indeed for Secretary Ickes to nava direactad the
withdrawal of the uplands for federal oil and gas development,but to have permitted the potential draining of the federal
petroleum reserves by third party leasing of submerged lands
within the withdrawn area.

For the foregoing reasons, I agree with Solicitor Krulitz that
the Secretary in 1943 clearly intended to include the lands under
inland navigable waters within the PLO 82 withdrawal on the North
Slope.

Cc. Intent to Defeat the Future State's Title
Even if iniand submerged lands on the North Slope of the
Territory of Alaska were included in the PLO 82 withdrawal in the
first instance, Utah Lake: additionally requires a determination
of affirmative intent on the part of tha Federal Government to
defeat the future State of Alaska's title to the submerged lands
upon Alaska's admission to tne Union. This is the sacond prong
of the Supreme Court's analysis in Utah Lake. As the Court
explained, tha Federal Government may intend to reserve lands
under inland navigable waters for a particular purpose but also
intend to let the state obtain title to those lands at statehood.
482 U.S. at 202. Although the Court did not specify the time
period to which the second part of the Utah Lake inquiry applies,
IT will focus in this section on the intent of the Federal
Government at the time of PLO 82's creation in 1943.

Under the test outlined in Utah Lake, the United States must
astablish that the withdrawal of inland submerged lands within
PLO 82 was intended to defeat Alaska's title by the same standard
of proof that is required for showing that submerged lands were
included in the initial withdrawal. This is a rigorous standard,
which the United States failed to meet in Ubah Lake. The Supreme

continued)
Government from subsequantly developing a reservoir or water
reclamation project at the lake." 482 U.S. at 208 (emphasis
added).

53 See claims made by the State of Alaska in Alaskav. Wnited
States, Civ. No. A=83-343, pending in the federal district court

_

in Alaska. : ;
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Court reasoned that the United States had prasented no evidence
a congressional intent to dafeat Utah's claim to the bed of

Utah Lake under the equal footing doctrine, “and the structure
and the history of the 1888 Act strongly suggest that Congress
had no such intantion." 482 U.S. at 208. The Court noted that
the Act, on its face, did not purport to defeat the entitlement
of future atates to any land reserved under the Act. Id. It
further noted that the broad scope of the 1888 Act, which
effectively reserved all. public lands in the western Unitad
States, id, was inconsistent with an intent to dafeat a futurestate's title to the land under navigable waters within the
reservation, in light of the congressional policy of defeatingstate's title to such lands only "in axceptional instances!
involving “internationalduty or public exigency." I¢., quoting
United States v. Holt State Bank, 270 U.S. at 55.

Applying the above principles to the PLO 82 withdrawal in 1943, I
find that many of the same considerations in Utah Lake are
present here. Like the 1888 Act in Utah Laka, PLO 82, on its
face, did not purport to dafeat for all tima the future State of
Alaska's equal footing entitlament to inland submerged lands
withdrawnby PLO 82. Moreover, tha broad language of PLO 82 is
similarly difficult to reconcile with an intent to defeat
Alaska's title to the lands under navigable water within the
withdrawal area. Under the Court's reasoning in Utah Laka, these
factors alone strongly suggest that Acting Secretary Fortas did
not manifest an intention to defeat permanently any futura
state's entitlement to the inland submerged lands within the PLO
82.withdrawal in 1943.

On. the other hand, as the caption of the order indicates, PLO 82
withdrew public lands “for use in connaction with the prosecution
of the war." Solicitor Krulitz aptly dascribed PLO 82's
relationship to the prosecution of World War II as "a 'public
exigency' beyond challenge." 86 I.D. 151, 174. I agree. The
North Slope of Alaska was of critical strategic importance during
World War II, given its petroleum reserves and preximity to the
Pacific theater. Applying the sacond prong of the Utah Lake test
to, the withdrawal in 1943, had statehood been imminent, I would
conclude as a necessary inference flowing from the purpose of the
withdrawal, that inland submerged lands were intended to be
‘yetained in federal cwnership. However, no petitions seeking
statehood vere pending before Congress when PLO 82 was issued on
January 3, 1943. In fact, only one statehood bill had even been
introduced in Congress up to that tima--in. 1916, some twenty-

‘seven years before the issuance of PLO 92.59 A thorough review

*4 the second statehood bill was introduced by Delegate Anthony
Dimond in December 1943, almost one year after PLO 82 was signed.
See “Alaska's Struggle for Statehood," 39 Neb. L. Rav. 253, 256-

(continued...)
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of tha Departmental files from this period found at the National
Archives has been conducted. The raviaw has producad no
-evidance to suggest that Acting Secretary Fortas had even
considered the effect of this withdrawal on the titla to
submerged lands upon future statehood, let alone formulated an
intent to defaat the future stata's title to submerged lands
located therein. Thus, the second prong of the Utah Lake test
had not been met as of the date of the original withdrawal,
Because the second prong of this test was not met at the time PLO
82 was issued, and with the termination of World War II upon
which the original withdrawal was grounded, it is necessary to
detarmine whether the Executive, Congress, or both, subsequentlyformulated a clear intant to withhold the submerged lands within
this withdrawal from a futura state.

IV. CONGRESSIONAL AND EXECUTIVE ACTIONS THROUGH REVOCATION
OF PLO 82 IN 1960

Because I have concluded that in 1943 PLO 82 only met the first
prong of the Utah Lake test but did not meet the second prong, I
will now look to congressional and executive actions between 1943
and 1960 to determine whether Congress or the Executive Branch
affirmatively intended to defeat Alaska's title to the lands
beneath inland navigable waters within PLO 82.

A. Pre=Statehood Congrassional Folicy Concerning
Submerged Lands in Alaska

In 1898, a congressional policy was articulated to hold submerged
lands underlying navigable waters in trust for any future state
or states created out of the Territory of Alaska. Alaska Right-
of-Way Act, 30 Stat. 409. In partinent part, the Act reads:

Provided, That nothing in this Act contained shall be
construed as impairing in any degree the title of any
State that may hereaftar he created out of said

continued)
57.(1960). Former Sacretary of the Interior Seaton stated in his
article that "although a small but increasing number of Alaskans
had considered and discussed statehood for several preceding
years, 1945 can be noted ag the beginning of the active statehood
movement." Jd, at 257.
7? These files are located within Record Group 48, Central
Classified Files, Civil Division, U.S. Department of the
Interior, United States National Archives and within Record Group
80, Military Records, U.S. Department of the Navy, United States
National Archives. In addition, records of. Secretary Seaton
contained at the Eisenhower Library were reviewed. .
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District, or any part thereof, to tide lands and beds
of any its navigable waters, or the right of such State
to regulate tha use thereof, nor tha right of the

United Statas to rasume possession of such lands, it
being declared that all such rights shall continue to
be held by the United States in trust for the people of
any State or Statas which may hereafter be erected out
of said District.

30 Stat. 409.5% Tne 1898 Act, read as a whole and giving meaningta each of its various provisions, demonstrates a congressionalpolicy and goal that lands be held "in trust for the people" of
any Stare oF statas created out of the District, latar Territory,
o aska.

8 The Alaska Right-of-Way Act is codified at 43 U.S.C. §§ 687a,
687a-2 - 687a-5, and 942-1 - 942-9 and 16 U.S.C. §§ 607a and
615a.
39 The Alaska Right-of-Way Act appears to be a statement that
the equal footing doctrine would apply to Alaska. The proviso
was enacted by Congress following the decision by the United
States Suprema Court in Shivelyv. Bowlby, 152 U.S. 1 (1893),
which held that during territorial administration Congress might
grant title or exclusive rights to land a case of
international duty or public exigancy. During Alaska Statehood
deliberations Congress discussed the significance of the equal
footing doctrine and the Alaska Right-of-Way Act:

SENATOR CORDON. Another question that we have to
determine is that of land beneath navigable waters
above high tide. Again my understanding of the law is
that the. titla to lands beneath the navigable waters
goes to the State by virtue of its admission as a
State.
SENATOR JACKSON. That is my understanding.

e * a

SENATOR JACKSON. . The Supreme Court has passed on the

question in a number of decisions, and has held that: the
beds of navigable streams belong to the Stata.

MR. SLAUGHTER (Chief, Reference Division, Office of
Legislative Counsel, Department of Interior). That is
correct.

(continued...)
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( .. continued)

SENATOR JACKSON. It igs a rule of law that the
Court has adopted, based on State govereignty, that tha
beds of the straams themselves balong to the States;
that all 48 States have that property right.
MR. BENNETT (Assistant Solicitor of the Department of
the Interior and Legislative

pounsel)
I think the

Supreme Court has discussed it also in terms of the
lands having been federal prior to the admission of the

_ Stata and then the "“equal-footing" clause gives a newly
admitted State thea same right that the Original
Thirteen had; and the Original Thirteen nad that title
by virtue of sovereignty. S80 you have thé new States
coming in on the same footing due to the "equal-
footing" clause.

* * *

MR. SLAUGHTER. Furthermore, in the case of Alaska, in
the 1898 statute (the Alaska Right-of-Way Act}, the
Congress specifically included a provision which was
referred to in the committee the other day, looking
forward to ultimate transfer to the State.

SENATOR CORDON. What is that provision?
MR. SLAUGHTER. It says:

Provided, That nothing in this act shall be
construed as impairing in any degree the title of
any State that may hereafter be erected out of the
Territory of Alaska any part thereof, to tidelands
and beds of any of its navigable waters, nor the
rights of such State to regulate the use thereof,
nor the right of the United States to resume
possession of such lands, it being declarad that
all such rights shall continue to be held by tha
United States in trust for thse people of any State
‘or States which may heraafter be erected out of
said Territory.
The term "navigable waters" as herein used
shall be held to include all tidewater up to
the line of ordinary high tide and all
nontidal waters of navigable streams up to
the line of ordinary high water mark.

(continued...)
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The same Congress that passed the ASA considered and enacted two
laws that acknowledged continued vitality of the Alaska Right-
of-Way Act of 1898. O11 and gas leasing legislation was enacted
to allow federal leases to include all lands within the dascribed
boundaries of a lease, including any water bottoms under inland
navigable waters. 72 Stat. 322 (1958 Alaska Oil and Gas Act).Since thera was no authority to lease the lands beneath tha
waters themselves,” in most instances the Bureau of Land
Management affixed a statement by rubber stamp to exclude landswithin the described boundary which may be beneath navigable
waters. Bea S. Rep. No. 1720, 85th Cong., 2a Seas. 4 (1958).
As a result, development of o11 resources was impeded because
most developers were reluctant to proceed if “later legislation
might open up water bottoma to leasing by others who... could
coma in and acquire lands in any o11 structure. which might be

**(,. continued)
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a , 830 Cong., 2a
Sess. 223-24 (1954) (brackated material added).
A memorandum to the same effect was prepared for the Committee
and included in the printed hearings. In pertinent part the
menorandum states, “As to the submerged lands inland from the
low-tide mark, a new State would become vasted with title thereto
upon admiasion, under the Pollard and equai footing rules." Id.
at 225.

6 As stated in the Senate Report for H.R. 8054 (1958 Alaska Oil
and Gas Act):

Under exiating law, no person or agency has the power
to grant oil or gas leases in areas beneath navigable
waters. Such authority is precluded by the act of May
14, 1898 . . . which declares that tidelands and the
beds of navigable waters within the Territory are held
in trust for the State or States which may be erected
out of the Territory.

S. Rep. No. 1720, 85th Cong., 20 Sess. 3 (1958).
In his letter te Congress transmitting proposed legislationHatfield Chilson, Under Secretary of the Interior, noted that the
Federal Government only had authority to lease lands bordering
iniand navigable waters. "At the present time neither the
Federal Government nor the Territory has authority to lease these
water-covered areas, which are held in trust for the benefit of a.
future State or States." Id. at 9.
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discovered... ." Zd@. Conceivably the "later legislation"
referenced in the Senate Report could be eventual statehood for
Alaska resulting in a state leasing program for lands underlyinginland navigable waters.

As a result of this dilemma, on July 3, 1958, four days before
enactmant of the recently passed Alaska Statehood Act, tha 1958
Alaska O11 and Gas Act was enacted, providing for leasing of oil
and gas deposits in lands beneath nontidal waters in the
Territory of Alaska:

Sec. 2. All deposits of oil and gas owned or hereafter
acquired by the United States in lands beneath nontidal
navigable waters in the Territory of maybe leased .. . by the Secretary under and pursuant to
the provisions of the Mineral Leasing

* * *

Sec. 7. Upon the transfer to the Tarritory of Alaska
or to any future State or States erected out of the
Territory of Alaska of title to any of the lands
beneath nontidal navigable waters .. . tha provisions
of this Act shall cease to apply to any lands which are
so transferred... but all the right, title, and
interest of the United States under such lease (or
application or offer for lease) .. . shall veat in the
Territory of Alaska or the Stata to which title to
those lands beneath nontidal navigable is
transferred. ;

72 Stat. 322, 323-24. Tha 1958 Alaska O11 and Gas Act clearly
6. Review of the House Interior and Insular Affairs Committee
Report for H.R. 8054 (1958 Alaska O11 and Gas Act) illustrates
that the House Committee had Alaska Statehood in mind at the time
it. considered the bill:

The committee reiterates that titie to the water-
covered lands involved in H.R. 8054, under the terms of
Alaska statehood legislation now panding in the House-
-and indeed asa contained in earliar bills which in the
past were approved at different times by both Houses of
the Congress--would pasa to Alaska upon her admission
into the Union. It is believed that, pending favorable
action on statehood leqislation, enactment of H.R. 8054
will serve to stimulate prospecting and development of
the oil and gas resources in the inland underwater and
abutting areas of the Territory of Alaska.

H.R. Rep. No. 774, 85th Cong., lst Sess. 2 (1957).
39



SENT 3Y:wBKQ@ WAod OC + Agi-s2 5 se csrm SUE I9GGE IT weer

anticipated Alaska Statehood by requiring that the preference
leasing right eatablished by the Act would cease to apply to
lands beneath nontidal navigable waters upon transfer of suchlands to the Territory of Alaska or to any future state created
out of the Territory of Alaska. Id, at 324. However, for anylease issued pursuant to the 1958 Alaska O11 and Gas Act (or
application or offer for such a lease) and existing at the time
of statehood, Congress. provided that the new State of Alaska
would take title to the lands subject to the axisting lease or
application or offer for such a leasa which might later become
affective. Jd.
The Alaska Right-of-Way Act of 1898 was also cited duringconsideration of the legislation which granted title to the
Territory of Alaska to all lands offshore surveyed townsites
between the line of mean high tide and the pierhead line. 71
Stat. 623 (1957 Alaska Tidal Waters Act) Reference to the Alaska
Right-of-Way Act appeared in the Senate and House Committee
Reports for the, 1957 Alaska Tidal Waters Act as well as the
Interior Department letter transmitting the proposed
lagisiation.™ Further, while the 1987 Alaska Tidal Waters Act
granted title to the Territory to tidal lands including oil and
gas deposits offshore surveyed townaites, it excepted all o11 and
gas deposits located between tha lina of mean high tide and the
pierhead line along the Arctic Coast of NPR=-4. 71 Stat. 623,
624.

Other Alaska legislation from this period is not so illuminating.
For example, legislation which provided for selection by the
territorial government of 1 million acras from vacant,
unappropriated, andunreserved public lands. 70 Stat. 709 (1956
Alaska Mental Health Act) Section 202(c¢c) of the Act
affirmatively stated that mineral deposits within selected lands
were to be included in the grant, except that: "mineral deposits
in lands which on January 1, 1956, were subject to public land
order numbered 82 of January 22, 1943, shall not be included in

rhe letter states in part:
The tidelands in Alaska... are reserved for the
future State by saction 2 of tha act of May 14, 1898
(citations omitted). Consequently, these tidelands nay
ba disposed of only as Congress provides in the future.
In the meantime this Department has the responsibility
of administering these lands, without the authority to
dispose of than, to lease them, or to grant, in any
permanent form, permission to use then. .

H.R. Rep. No. 950, 85th Cong., ist Sess. 3 (1957), transmittal
lettex to Congressman Sam Rayburn, February 20, 1987, by Hatfield
Chilson, Assistant Secretary of the Interior.:
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said grants, but shall continue to be reserved to the United
States." 70 Stat. 709, 711. This provision indicates that in
1956 Congress recognized the continued viability of PLO 82 and
axpressed its desire to reserve minerals within PLO 82 fron
conveyance to the Territory. The 1956 Alaska Mantal Health Act
also limited selections to vacant and unappropriated lands, which
arguably would not include lands within PLO 82 considered
withdrawn from application of the public land laws in 1956.
Another interpretation was that saction 202(c) was needed in case
PLO 82 lands were selected around communities in the PLO 82
withdrawal arem. Yet another interpretation is that even if PLO
82.were revoked, the state could not get title to minerals in
lands which on January 1, 1556 were withdrawn by PLO 82.
Legislative history on this provision is minimal, since the
language was adopted without debate on the Senate floor. See 102
Cong. Reo. 9760 (1956): gae alag 8. Rep. No. 2053, 84th Cong.,
2na Sess. (1957) (o11 and gas lands withdrawn by NPR-4 would not
be, available for selection, not being in the vacant,
unappropriated, unreserved category).
From this brief review of pre-statehood congressional policy
concerning submerged lands in Alaska, it is evident that Congress
intended to effactuate the equal footing doctrine and understood
its legal significance. Contemporaneous with the statehood
proceedings, Congress recognized that the Federal Government
holds submerged lands in trust for a future state. It is also
evident that when Congresa burdened the operation of the equal
footing doctrine, it did so in claar terms, g.g., the State would
take title subject to leases issued under the 1958 Alaska O11 and
Gasp Act. Congress considered the issues associated with the oil
and gas reserves in NPR-4 and the minerals within PLO 82, and
unequivocally provided protection for these resources in the 1957
Alaska Tidal Waters Act and 1956 Alaska Mental Health Act,
respectively. As demonstrated in Saction V., infra, the
atatehood proceedings also imply an intent to retain under .

federal administration and management the varied and diverse
federal raservations owned by the United States in Alaska, most
of which were previously withdrawn public lands.

B. Executive Branch Policy Concerning Federal Withdrawals
in Alaska

It is not surprising, considering the large areas withdrawn by
the Federal Government prior to satatehood, that throughout the
Alaska Statehood proceedings, Congress expressed dissatisfaction
with large federal withdrawals and reservations in the
Territory.” See, a.g., §. Rep. NO. 1028, 83d Cong., 24 Sess. 2-
7 (1954)) H.R. Rep. No. 624, 85th Cong., ist Sess. 5-8 (1987).
This congressional concern was recognized by tha Department of

see gupra n. 13.
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the Interior and the Department of Defanse. The Sacratary of the
Interior's memorandum (signed by Assistant Secretary Orme Lewis)of May 18, 1953, directed the heads of bureaus and offices ta
review land withdrawals in Alaska to "reduce or revoke
withdrawala .. . whenever it is found that the withdrawals are
not required for some essential purpose."
In 1954, ag a part of the Alaska Statehood hearings, the Senate
Interior and Insular Affairs Committees heard testimony from
Department of Defense officials on what lands reserved or
withdrawn in the Territory of Alaska gor the military could be
returned to the public domain. Department of Dafense testimonyindicates that the total amount of acreage owned or gontrolled by
Defense was less than 3.5 million acres at the time. The gross
acreage -for the Navy was given as 648,000 acres, but it was
acknowledged that the figure did not include the petyoleunreserves of 48,800,000 acres controlled by the Navy. After
questioning by committee members regarding the need for retaining
the entire 48,800,000 acres (comprising PLO 82), the Navy witness
indicated that a decision to release any of the lands would have
to. be reaghed with the approval of the President and the
Congress. In response to specific questions, the Department of
the Navy submitted a letter for the record that reads in
pertinent part:

(a) Are there plans for future activity at Naval
Petroleum Reserve No. 47

Exploration work in the reserve was suspended last year
after consultation with the Sanate and House Armad
Services Committees . . No further exploration nor
oil field development is planned for this reserve... .

(b) Can the Navy give up either the whole or part of
the oil and gas reserve?
The Navy would interpose no objection to returning the
reserve to the public domain under the administration
of the Interior Department. This, however, is a policy
matter for determination by the White House and by
Congress through the Senate and Mouse Armed Services

“= Rep. No. 1028, 83a Cong., 24 Sess. 40 (1954).

Alaska statehood, 983d Cong., 24 Gees. 160 (1954) (1954 Senate
Hearings).
“% tg, at 162.
7 34, at 166.
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Committees. Insofar as the oil potential of this
territory is concerned, the Navy's primary interest is
in its ultimate economical development whether by
private or governmental interests.
(c) Are there security aspects which would prevent the
return of the reserves?
There are no sacurity considerations with regard to the
area of Naval Petroleum Reserve No. 4, although certainlimited portions are utilized by the Air Force.

1954 Sanate Hearings, supra at 191.

Ags the Department of the Interior moved toward eventual
revocation of PLO 82, it sought the views of appropriate
executive and congressional sources with an interast in
the PLO 82 lands. On April 1, 1953, Director of the Bureau of
Land Managemant Marion Clawson wrote a letter to Rear Admiral
Joseph F. Jolley, Chief of the Bureau of Yards and Docks,
Department of the Navy, asking whether the Navy had "a continuing
need for the public lands adjacent to and included within Naval
Reserve No. 4 and whether Executive Order No. 3797-A of February
27,1923, aatablishing the reserve, and Publi¢e Land Order No. 82
be modified or ravokad, in whole or in part." Tris letter

6 ‘on November 20, 1957, Secretary Seaton announced plans to
open 20 million acres in Alaska to mining and mineral leasing.
See “Secretary Seaton Plans to Open 20 Million Acres in Alaska to
Mining, Mineral Leasing; Biggest Wildlife Range sought"
Departmentof Interior, Information Sarvice, November 20, 1957.
A summary ef the Executive Branch actiona associated with PLO 32
appears in the Department of the Interior materials released on
November 20, 1957 in conjunction with Secretary Seaton's
announcement of plans to open 20 miliion acres in Alaska to
mining and mineral leasing were: (1) Statement of Secretary Fred
A. Seaton on “Steps to Open Twenty Million Acrea in Northern
Alaska to Mining and Mineral Leasing"; (2) "Background. Summary of
Proposed Modification of Public Land Order No. 82" (Background
Summary)? (3). "Map of Alaska"; and (4) Statement by the Governor
of 'the Territory of Alaska, Michael A. Stepovich, on "Proposed
Modification of Public Land Order No. 82."
4 In fact, revocation of PLO 82 wag contemplated by the
Executive in the late 1940's. The Secretary of the Interior
wrote to the Department of the Navy on March 31, 1948, asking the
Department of Navy's views on revoking PLO 82. In his response
Secretary of the Interior J.A. Krug, Acting Secretary to the Navy
W. John Kenney opposed revoking PLO 82 until exploration had
proceeded to a point where it could be evaluated as a military
petroleum reserve.
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states that Mr. Clawson had received inquiries on the matter from
the Alaaka Delegate to Congress, E.L. Bartlett, and from Robert
A. Smithson, President of the Anchorage Chamber of Commerce. By
May 5, 1954, the Secretary of the Navy clearly articulated the
Navy's view that it would have no objection to the revocation of
PLO 62 as long as NPR=4 was preserved,” To ensure that this‘occurred,tha Assistant Secretary of the Navy requested that anyrevocation grder specifically exempt the lands of NPR-4 from its
provisions.’ On dune 4, 1955, the Acting Secretary of the
Interior wrote to the Chairmen of the House and Senate Armed.Sexvices Committees and the House and Senate Interior and InsularAffairs committees requesting their views on the revocation of
PLO 82. The only response waa from the Chairman of the House
Armed Services Committee who expressed his satisfaction in a June
7, 1955 letter that Interior would leave intact NPR=4.

A transcript from a conference held on May 17, .1954, further
indicates that the Department of the Interior contemplated
revocation of PLO 82:

Land Management proposes to revoke the order within a
very short time, perhaps about June 1, 1954, but the
revocation will state that the area will not be open
for oil and gas leasing until the expiration of a 90-
day waiting interval to permit any persons interested
to study the available technical data and until such
time as a land survey net is projacted on paper over
the area and announcement is mada of tha availability
of the lands for leasing ... . [A}]bout September
1954, (Land Management) will be able to open at leastthe Gubik structure for application... periodically,
from then on, other areas will be opened according to
the interest priority.

Comments of Irving Senzel, Assistant to the Chief, Division of
Lands, Bureau of Land Management, at Conference on Northern
Alaska, May 17, 1954, John C. Reed, Staff Coordinator, U.8s.
Geological Survey, serving as Chairman (bracketed material
added). This passage indicates that in 1954 BLM contemplated a
phased opening of northarn Alaska, including the Gubik structure,
to:leasing. These plans for a phased leasing program vere
aventually set in motion in 1958 with the modification of PLO 82

7% See Background Summary at 3.
7 at 3.
7% tt was mentioned in the letters that some of the lands of PLO
82.might be reserved for defense purposes.
7% see Background Summary at 4.

|
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by PLO 1621."
c. PLO 1621 Plainly Demonstrates an Executive Intent to

Defeat State Title to Submerged Lands within
ANWR and NPR-4

PLO 1621 was signed on April 18, 1958. At the time of Alaska
Statehood, PLO 82 had been amended or modified eighteen times.
In anticipation of what would eventually become PLO 1621, the
Department of the Interior publicly announced on November 20,
1957, plans to open 20 million acres of PLO 82 to mineral leasing
and mining claims; to set aside a total of 9 million acres, of
which 5 million acres were within PLO 82, for the proposed Alaska
National Wildlife Range: to continue to bar entry into NPR=4;
and, to further protect the 23 million acres of NPR=-4 by
astablishing a two mile buffer along tha border of the petroleum
reserve which would gccount for the balance of the acres
withdrawn by PLO 82.” In part, these plans were eventually made
effactive with the issuance of PLO 1621 on April 18, 1958.

By specifically citing NPR=-4 and the withdrawal application for
the Arctic National Wildlife Range in PLO 1621, the Executive
Branch enhanced the underlying protection provided by PLO 82 by
‘plainly demonstrating the goal of retaining ANWR and NPR-4 in
federal ownership. Furthermore, PLO 1621 did not revoke any

™ PLO 1621, 23 Fed. Reg. 2637 (1988).
™

See gupran. 68.
7% 23 Fed. Reg. 2637-38 (1958). PLO 1621 stated that
approximately 16,000 acres of lands to be opened to mineral
development lay within the known geologic structure of the Gubik
gas field and that the area would be offered for oil and gas
leasing through competitive bidding. On July 28, 1958, the
Departmant announced its plan to lease 16,000 acras of public
lands in the Gubik Field on a competitive basis and 4 million
adjoining acres on a non-competitive basis. Ascording to a
September 4, 1958,New York Timea article, bids for Gubik Field
ware opened September 3, 1958. On July 29, 1958 notice was
published (23 Fed. Reg. 5700 (1958) announcing the availability
of 4 million acres in tha PLO 82 area for noncompetitive leasing.
The notice stated that approved leasing mapa describing the 4
‘million acres of land had been prepared. According to testimony
by Max Caplan, Minerals Staff Officer, Bureau of Land Management,
by 1959 some leasing maps had been prepared and 4 million acres
were opened to noncompetitive leasingin October of 1958 as well
as 16,000 acres to competitive leasing in the Gubik gas field.
A O19 oi Og FLp
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prior orders, but rather was a modification of PLO 82. Thus the
modification left in place prior withdrawals such as PLO 82 and
Executiva Order No. 3797-A. As a matter of longstanding
interpretation of public land orders, PLO 82 could only be
terminated by express revocation, as was done in 1960 by PLO
22158. In other words, public land orders are not revoked by"modification" or repealed by impiication.
Departmental regulations existing

at the time of the Arctic
National Wildlife Range application expressly protectad the landa
from entry until final action was taken on the withdrawal, The
Arctic National Wildlife Range application for withdrawal” was
made pursuant to the provisions of 43 C.F.R. 295.9°295.18 (1989
Supp.). In pertinent part the applicable regulations provided:

The noting of the receipt of the application...shall temporarily segregate such lands from settlement,
location, sala, selection, entry, lease and other forms
of disposal under the public land laws, including the
mining and the mineral leasing until final
action on the application for withdrawal or reservation
has been taken.

43 C.F.R. § 295.11 (1959 Supp.).

Attached to the application was a justification memorandum of
November 7, 1957, from the Director, Bureau of Sport Fisheriesand Wildlife to the Director, Bureau of Land Management. The
memorandum definitely daclaras that the Arctic National Wildlife
Range required both submerged lands and uplands to effectuate the
purposes of the withdrawal. The memorandum states in pertinent
part:

The portion of the Arctic plain included in the
proposal is a major habitat, particularly in summer,
for the great herds of Arctic caribou, and the
countless lakes, ponds, and marshes found here are
nesting grounds for large numbers of migratory

7 Wilbuy, United states, 46 F.2d 217 (1930), aff'd 283 U.S.
414 (1931). .

7% The proposed ANWR withdrawal was modified twice to preclude
mining locations until on or after September 1, 1959, and until
en or after September 1, 1960. See 23 Fed. Reg. 7592 (1958); 24
Fed, Reg. 7143 (1959).

geq letter dated June 16, 1976 from Robert E. Price, RegionalSolicitor, U.S. Departmentof the Interior to Mr. Gordon Watson,
Area Director, U.S. Fish and Wildlife Service at 3. .
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waterfowl that spend about half of each year in the
United States. Thus the production here ig important
to a great many sportsmen. The river bottoms with
their willow thickets furnish habitat for moose. This
section of the seacoast provides habitat for polar
bears, Arctic foxes, seals, and whales.

The final public land events relevant to PLO 82 occurred after
statehood. On December 6, 1960, after Congress failed to enact
legislation to eetabligh the Arctis National Wildlife Range with
limited mineral entry,” the Secretary established the Arctic.
National Wildlife Range under the authority delegated byExecutive Order 10355":

1. For the purpose of preserving unique wildlife,
wilderness and recreational values, all of the
hereinafter described area in northeastern Alaska,
containing approximately 68,900,000 acres is hereby,Bubiecttoe valid existing rights, and the provisions of
any existing withdrawals [e.g., PLO 82), withdrawn from
all of appropriation under the public land laws,
including the mining but not the mineral leasing laws.
. «,7and reserved for use of the United States Fish and
Wildlife Service as the Arctic National Wildlife Range.

25 Fed. Reg. 12598-9959 (1960) (emphasis and bracketed material
added). That same day, the Secretary revoked PLO 82 by PLO 2215,
advising that the area subject to the revocation contained
approximately 48,000,000 acres. The order, however, preserved
previous NPR-4 withdrawals within the PLO 82 area and further
provided:

2. The following-described lands lying within the
exterior boundaries of the area dascribad in paragrap
1l (PLO 82). Arewithdrawn byExecutiv Order No, 3797-4of February 27, 1923 for Naval Petroleum Reserve No. 4,
for classification, axamination and preparation of
plans for development and until otherwise orderedbythe Congress or the President.

ty 2 «

The area described contains approximately 23,000,000
acres. Jurisdiction over the lands in (NPR-4} is
veated in the Department of the Navy (citations
omitted). These lands, therefore, are not affected by

% gee H.R Rep. NO. 771, 86th Cong., lst Sess. (1959).
8! Exec. Order No. 10355, 3 C.F.R. 873=74 (1949-1983).
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the opening herainafter provided by this order.
25 Fed. Reg. 12599 (12650) (emphasis and bracketed material
added)... The order continues in section 3 by notifying the reader
that the PLO 82 lands in paragraph 1 also included the area
desoribed in a Bureau of Sport Fisheries and Wildlife withdrawal
application and remained "segregated" from all forma of disposal
under the public land laws until final action was taken on tha
withdrawal application. This provision of tha order assured that
there was no lapge or hiatus between establishing the range and
revoking PLO 82. PLO 2215 also provided notice that the priorwithdrawal for NPR-4 remained in affect.
Submergedlands were included within ANWR and NPR-4 by “necessary
{mplication." Sea United Staten yi State of Alaska, 423 F.2d
764, cert. danied, 400 U.8. 967 (9th Cir. 1970); United States v.

, 437 F.2d 1081 (9th Cir. 1971). In the case of
ANWR, one of the stated purposes of the range was the protection
not only of the land habitat of certain species but also the
water habitat for migratory waterfowl and such mammals ag polar
bears, seals and whales. Therefore, it is not surprising that
the submerged lands along the coastline and inland are
specifically included within the perimeter description of the
Arctic National Wildlife Range. §8e8 algo H.R. Rep. No. 771, 86th
Cong., ist Sess. 3 (1959).
As for NPR-4, the Executive's actions clearly intended to have
this area reserved at the time of statehood to ensure the
military access to needed minerals, oil and gas. To transfer the
inland submerged lands to the State would have frustrated any
federal oil and gas program. A situation in which the State
could also issue leasea to adjacent submerged landa would have
undermined the purposes of both Executive Order No. 3797-A and
PLO 82. The ability to manage for oi1 and gas development would
have been defeated just as moose survival would have bean
defeated at the Kenai Moose Range if the grate could issue oii
and gas leases in inland submerged lands.

82: re the area had been opened to entry under the public land
laws before the establishment of ANWR, mining claims could have
been filed after the opening but before the establishment of
ANWR.

In Unite States vy, Alaska, gupra, the Ninth Circuit court of
Appeals ia very instructive on this issue:

Water,in other words, is just as essential to the
continued existence of the moose as it is to any other
semi-aquatic animal in Alaska. If the Order failed to
withdrawthe navigable water in the designated ‘area, it |

(continued...)
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D. Congress Affirmed Executive Intent to Dafeat StateTitle to Submerged Lands in ANWR and NPR-4

In the ASA, Congress affirmed the intent of the Executive Branch
to defeat state title to submerged lands in ANWR and NPR-4.
Section 6(e) of the ASA provides for the transfer of ail real and
personal property of the United states situated in the Tarritoryof Alaska which is specifically used for the sole purpose of

' conservation and protection of the fisheries and wildlifa of
Alaska, except that such transfer: "(s)hall not include landswithdrawor otherwise set apart aa refuges or reservations for
the protection of wildlife... ."
72. Stat. 339,.341 (emphasis added).™” ‘The ANWR lands were
Clearly set apart (j.4., segregated) as a refuge or reservation
for wildlife. As such the lands were specifically withheld bysection 6(a) from being transferred to the State of Alaska under
the equal footing doctrine hecause they were lands "otherwise set
apart as reservations for the protection of wildlife." Id.
Furthermore, I view the earlier withdrawal status provided by PLO
82, in addition to the segregative effect of PLO 1621 to preservethis area ag a Kildlite refuge as meeting the second prong of the

test. Thus, section 6(@) established tha affirmative
intent to defeat the aqual footing deetrine with respect to the
submerged lands for ANWR. ‘

An. axamination of the legislative history for section 6(¢)reveals that the Department originally proposed it in 1950 as an
amendment to one of the statehood bills. Tha Department's
explanation of the effect of the provision was as follows:

Under the language of the proposed amendment, the State
of Alaska would obtain title to all raal and personal
property of the United States primarily used in the
administration of the Alaska game law and the Alaska
commercial figneries laws. On tha other hand, the

administrative jurisdiction
ever the Pribilof Islands, and over all other Federal

3. . continued)
amounted to nothing more than an impotent gesture. If
it failed to withdraw the land under the water, it
would be just as sterile.

Id, at 767.
“ The words "set apart" are the precise words used to
effactuate the withdrawal of NPR-4. Executive Order 3797-A reads
that the public lands will be "set apart" for oil and gas.
S

gee gupra n. 20.

49



oeNt sYowdnae waom ue Ow

lands and waters in Alaska which have been get aside as
wildlife refuges or reservations pursuant to the fur
geal and sea otter laws, the migratory bird laws, or

on.

S. Rep. No. 1929, Sist Cong., 32d Sess. 14 (1950) (emphaais
added). The game interpretation is reflected in the House and
Senate Reports accompanying the bill that was enacted as the

_
Statehood Act. §@@ 8. Rap. No. 1163, 85th Cong. lst Sasa. 17
(1957) and H.R. Rep. No. 624, 85th Cong., let Sess. 19 (1957).
When the Secretary established the 649 square mile TzenbekNational Wildlife Range by PLO 2216 on December 6, 1960,” the
Department provided that the described lands excluded “lands
beneath navigable waters as defined in saction 2 of the Submerged
Lands Act of 1953." A Departmental press release further
elaborated that "State-owned inland navigable water areas are not
included in the Range.’ Similarly, when the Department
established on the sama day” the 1.8 million acra Kuskokwim
National Wildlife Range the same reference to section 2 of the
Submerged Lands Act of 1953 appeared in the
notice. In addition, the accompanying press release mada clear
that: "State-owned inland navigable water areas are not included
in the Range. Furthermore, the Range does not include any lands
or waters granted to the State of Alaska by virtue of the Alaska
Statehood Act." See "Secretary Seaton Establishes 1.8 Million
Acre Kuskokwim National Wildlife Range in Alaska," Department of
the Information, Information Service, at 2 (December 7, 1960).
The Arctic National Wildlife Range was established the same day,
and no such admission or declaration of state ownership of inland
submerged lands was conceded. I view this as significant.
Again, this demonstrates that the Department considered the
underlying withdrawal of PLO 82 on its own as sufficient to
withhold the submerged lands within the PLO 82 area from transfer
to the State. Furthermore, the segragation of ANWR by the
application for withdrawal and PLO 1621 reserved the submerged
lands of ANWR under section 6(e) of the ASA as lands "otherwise

Federal Recister

%- 25 Fed. Reg. 12599-12600 (1960).
7 Id. at 12600.
% seq "Secretary Seaton Creates Izembek National Wildlife Range
in Alaska," Department of the Interior, Information Service, at 1
(December 7, 1960).

35 Fed. Reg. 12597-98 (1960).
© Ja. at 12598.
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set apart as reservations for the protection of wildlife."
Whether examined independently or jointly, I believe that PLO 82
and the segregation reserved the submerged lands of ANWR fron
transfer to the State.
Section 11(b) of the ASA provides still further federal
protection of tha submerged ilanda within NPR=4:

Notwithstanding the admission of the State of Alaska
into the Union, authority is reserved in the United
States, subject to the proviso hereinafter set forth,for the exercise by Congress of exclusive
legislation . din all cases whatsoever over such
tracts or parcels of land as, immediately prior to
admission of said State, are owned by the United States
and held for military, naval, Air Force or Coast Guard
purposes, including naval petroleum reserve numbered 4

72 Stat. 339, 347. Saction 11(b) illustratesm that NPR=-4 was
expressly withheld from the State.

The Senate Report on the Statehood Act, ascribes this meaning to
saction 11(b):

This section also reserves the right in Congress to
exercise the power of exclusive legislation over lands
owned, used, and held by the United States for defense
or Coast Guard purposes, immediatel
of the State into the Union, ~ |PetroleumReserveNo. 4. Such power of exclusive legislation is
subject only to the right of the State to serve
process. However, the State may exercise its full
jurisdiction over such areas unless and until Congress
supersedes the State actions. The federal power of
exclusive legislation will continue only so long as the
lands are used for the stated purposes. Thus, the new
state will be entitled to exercise ita full
jurisdiction within military reservations which are in
existence at the date of admission, subject to the
right of Congress to supersede any and ail laws,
regardless of their subject matter, for as long as the
land is used for the stated purposes, after which tine
full jurisdiction will revert to the State. The
provisions of section 11 do not apply to spacial
national defense withdrawals made pursuant to section

gee page 3 of the Department of the Interior explanatory
memorandum, July 4, 1958, to White House on the enrolled Alaska
Statehood bill which traatead the sagregation for ANWR as a
withdrawal from public entry.
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10.

5. Rep. No. 1163, 85th Cong., lst Sess. 26 (1957) (emphasis
added).
PLO 1621 reaffirmed the intent to include the submerged lands of
NPR-4 and ANWR in order to accomplish the purposes of these
reservations. When PLO 2215 revoked PLO 82, yet again the
submerged lands of the NPR=“4 were kept in a withdrawn status. 1consider the decisions of the Court of Appeals for the NinthCircuit in Alaska United States, gupra, and
City ofAnchorage, as instructive in tha method of
analyzing public land orders to determine the intent to include
submerged lands. Neither ANWR nor NPR=-4 could be administered
and preserved for their primary purposes absent the inclusion of
the submerged lands.
The ASA and its lagislative history demonstrates that Congress
Clearly intended to defeat atate title to the submerged lands in
NPR-4 and ANWR. It can be argued that this conclusion is less
Certain for the remaining lands in PLO 82 which were opened to
mineral entry and mineral leasing by PLO 1621.

E. PLO 1621 Did Not Operate to Excluda Submerged Lands
from PLO 82

At the time.of Alaska Statehood, PLO 82 had been amended by PLO
1621, to permit mining and mineral leasing in two portions of
that part of PLO 82 which withdrew northern Alaska. The
Secretary of the Interior's action in PLO 1621 to open certain
portions of PLO 8&2 to both mineral leasing under secretarial
supervision and mining is not inconsistent with the land being
held for military purposes and with Ceongress' action in the
Statehood Act to reserve exclusive legislative jurisdiction over
PLO 82 lands.” see discussion in Section V.F., infra.
% 25 Fed. Reg. 2637-38 (1958). PLO 1621 opened two areas on
the North Slope to mining and mineral leasing. The first lay
between the Canning andColville Rivers. The second area lay
‘west of NPR-4 and lay between that Reserve and Cape Lisburne.
.The portions of PLO 82 which withdrew the Katalla-Yakataga area
dn. southern Alaska and the Alaska Peninsula in Southwest Alaska
had already been completely revoked by PLO 323. 11 Fed. Rag.
9141-42 (1946).
93 We are aware of the tension between the holding of ANWR lands
for military purposes under PLO 82 and the segregation of ANWR
lands under PLO 1621 in order to study them for use as a wildlife
refuge. Nonetheless, while the Executive had begun at the time
of statehood the necassary steps towards the creation of a

' (continued....)-
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No conflict with military purposes occurs from mineral leasing to
private parties under the supervision of the Federal Government.
In the Department of the Interior's November 20, 1957 Background
Summary,” that accompanied Secretary Seaton's announcement to
open 20 million acrea in northern Alaska to mining and mineral
leasing, the Department addressed the benefits of the opening.The document states:

Also to be taken into consideration is the fact that
any program undertaken to find and davelop the natural
wee

reserves has an equally good opportunity of finding
‘odd. If commercial quantities of oi) are fund and

keked. the } ‘its to be der
eaie and all iteny tise De might and

probably would exceed by far those to be anticipated
from exploitation of the natural gas reserves,
including probably, the construction and operation of
ehipping and

storage facilitias, and comprehending
perhaps even refining and the production of the many
products associated with refining.

Pe

Background Summary at 4-5 (emphasis added). This shows that the
Dapartment believed that mining and mineral leasing were
compatible with thea military purposes of PLO 82 and that benefit
te the military would result therefrom. In fact, in 1958
Congress established the policy in saction 6 of the Engle Act, 43
U.S.C. § 158, that 411 defense withdrawala were to be reviewed,
and if possible, opened to mineral leasing under the Mineral
Leasing Act. The Engle Act gave the Secretary of Defense
authority to determine whether and when mineral leasing would
occur in defense withdrawals and what conditions would be
included in the leases. 43 U.S.C. § 158. Only then could the
Secretary of the Interior issue the mineral leasas. Similarly,
the Secretary of the. Interior could have determined whether and
when to lease and what conditions would be included in the leasas
in areas within PLO 82. These same safequards are not available
when leasing is conducted by the state,
In 1943, when PLO 62 was first promulgated, mining claim
locations secured title to the oil and gas beneath the claim to
the mining claimant. Upon passage of the Multiple Mineral
Development Act of 1954, 30 U.8.C. §§ 521-8531, a mining claimant

.93¢,, continued)
refuge, the Executive had not yet formalized this change of

ose. Consequently, the lands were atill formally held for
military purposes at statehood and remained protected underpurp
section 11(b).
“

See supra n. 68.
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no longer obtained title to leasable minerals such as oil, gas,
and coal within the boundaries of the claim. After 1947, miningclaims within the beds of navigable waters in Alaska no longervested any title at all, but only the right to extract minerals,
30 U.S.C. § 49(a). The Mineral Leasing Act, 30 U.S.C. §§ 181 at
geq., had also undergone substantial amendments. Neither mineral
leasing activity nor mining carried the threat to federal control
over petroleum production that they had in 1943. The
modification of PIO 82 did nat allow unfettered production of theoil and gas, but development of the oil and gas under federal
statutes and regulations. Production could be ordered to be
suspended. 30 U.S.C. § 209 (1958). This would preclude federal
liability in the event of a military evacuation. Royalty could
be takan in kind.if needed for military purposes, 300,.3.¢. §
192 (1958). Furthermore, the military could obtain o1i1] and gas
from federal lesseesin Alaska through purchase without first
having to expend considerable exploration, development and
production costs. These modifications provided no threat or
Ganger in case of national emergency, nor would there be anyfinancial

obligation accruing to the Federal Govarnment in case
ef increased military activity. In fact, it constituted a
financial benefit to tha United States not to have te incur the
costs associated with bringing oil and gas on line.
Further, although the lands had been opened to mining claims
since September 1, 1958, there is no indication of any conflict
between miners and military users.

Finally, the contemporaneous interpretation of the Department was
that PLO 62 was intact at statehood. Ina July 4, 1986,
explanatory memorandum to the White House, the Department
included the following as among the withdrawals already in effect
north and west of section 10 line:

Naval Petroleum Reserve No. 4 and the area covered by
Public Land Order 82--areas already under the exclusive
control of the Federal Government--contain about
48,200,000 acres. PLO 82 lands ware opened to mineral
entry, only, on April 16, 1958. No homesteading or
other entry under the public land laws is permitted in
either of these areas at the present tine.

Sée Explanatory Memorandum at 2, supra n. 91.

Although I conclude that PLO 82 continued to hold submerged lands
after its modification by PLO 1621, still meeting tha first prong
of the Utah Lake test, when viewed in the bast light for tha
State, the opening of certain areas of PIO 832 to mining and oi1
and gas development evinces no intent with respect to title of
such lands after statehood. That PLO 1621 only modified PLO 82,
rather than revoking it, implies that ownership of the lands
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gubject to it would not change at statehood.” Nonetheless, this
is not sufficient to meet the second prong of the Utah Lake test.
To resolve this issue, it is necessary to examine the Alaska
Statehood Act. and its legislative history to determine wheather
there existed an affirmative intent to defeat state title to the
remainder of the submerged lands within PLO 82.

Vv. APPLICATION OF THE UTAH LAKE TEST TO ALASKA STATEHOOD

I have conoluded in Section III., supra, that in 1943 PLO 82 onlymet the first prong of the Utah Lake test. In Section IV., |

, I concluded that those portions of PLO 82 comprising ANWR
and NPR-4 met the second prong of the Utah Lake test. I also
concluded that PLO 1621 which opened the remaining portions of
PLO 82 to mining and mineral leasing did not operate to remova
submerged lands from PLO 82, but that there was insufficient
avidence of executive intent to defeat state title to submerged
lands inthose portiona of PLO 82. I now turn to the Alaska
Statehood Act to determine whether Congress exprassed or
otherwise made plain an intent to dafaat state title for all PLO

% me final statehood debates on the Senate floor after the
issuance of PLO 1621, demonstrate a congressional intent to
withhold the entire PLO 82 area from the State. For example:

MR. WATKINS. I do not understand that it would ever
become anything but Federal property avan though it
were within the State of Alagka. ‘

* * * *

MR. JACKSON. {One of the Floor Managers of the
Statehood Bill) .. . The Federal Government is asking
to have exclusive jurisdiction reserved to administer
this area, if necessary. That is all that is meant.

MR. WATKINS. That does not mean that the legal
ownership changes at all.

MR. JACKSON. Not at all. We are talking principally
about two communities, Nome and Kotzebue, in addition
to one or two others. In all of Alaska, the Federal
Government owns 99.9 percent of the land. Ona-tenth of
1 percent of the land in Alaska is either privately
owned or owned by a city or some other politicalaubdivision of the Territory. In this particular area,I think the percentage is even greater than 39.9,
because the particular area involved is the north
country, north of the Brooks Range.

104 Cong. Rac. 12626 (1988).
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82 lands in northern Alaska.
A. Congress had Authority to Defeat State

Title to Submerged Lands at Statehood

Although the Utah Lake test is applicable here, Congress' expresstreatment in the ASA of cartain reservations existing at the time
of statehood diatinguishes this case from the Utah Lake case. In

, Congress did not addreas e then existing Utah Lake
withdrawal in the Utah Statenood Act. Here, Congress expresslyaddressed in the ASA what lands would pass to the State. The
Supreme Court haa rapeatedly

macognized
Congress' power to defeat

state to submerged lands prior to statehood. §ee,
, 270 U.S. 49 (1926)3

Bowlhy, 152 U.8. 1 (1894)) and Goodtitievy. Kipbe, 50 U.S. (9
How.) 471 (1850). In Alabamavy. Taxag, 347 U.S. 272 (1954), the
Supreme Court stated:

Article 4, § 3, C1. 2 of the Constitution provides that
‘The Congress shall have Power to dispose of and make
all needful Rules and Regulations respecting the
Territory and other Property belonging to tha Unitad
States.' The power over the public land thus entrusted
to Congreas is without limitations. ‘and it is not for
the courts to say how that trust shall be administered.
That is for Congress to deternina.'

» 332: U.8. 19,

Id, at 273. In fact, the Court acknowledges as much in Utah
Lake:

:

The Property Clause grants Congress plenary power to
ragulate and dispose of land within tha Territories. .
* a

Although arguably there is nothing in the Constitution
to prevent the Federal Government from defeating a
State's title to land under navigable waters by its own
reservation for a

Dae tata.
use, the strong ;

presumption ia against finding an intent to defeat the
State's title.

482 U.8. at 201.

In the issue at hand, while Congress did address certain

% 29 stat. 107 (1894).
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reservations existing at the time of Alaska Statehood,” it by no
means addressed all the withdrawals in the Tarritory of Alagka
nor were all the lands in the Territory of Alaska withdrawn at
the time of statehood. Thus, for the most part submerged lands
underlying navigable podies of water within Alaska did pass to
the State of Alaska at statehood.

B. The ASA Constitutes a Compact Between the Future
State of Alaska and the United States by which
Alaska Agreed to Receive Only Those Lands
Granted or Confirmed to It Under the Statehood Act

Saction 1 of the ASA provides in part:
(T]he State of Alaska is hereby declared to be a State
of the United States of America, {and} is declared
admitted into the Union on an equal footing with the
other States in all raspects whatever . ° o e

72 Stat. 339 (bracketed material added).
Section 4 of the ASA provides in part:

Ag a compact with the United States said State and its
people do agree and declare that thay forever disclain
all right and title to any land or other property not
granted or confirmed to the state or its political
subdivisions by or under the authority of this Act, the
right or title to which is held by the United States .
e . a

72: Stat. 339. This section makes clear that the United States
and Alaska entered a compact by which Alaska became a state on
the condition that its people "disclaim all right and title" to
the lands not granted or confirmed to it in the ASA.

Section 5 of the ASA establishes Congress' intent to withhold at
least some federal land from the new State:

The State of Alaska and its political subdivisions,
respectivaly, shall have and retain title to ali -

property, real and personal, title to which is in the
Territory of Alaskaor any of the subdivisions. Except
ghall retain title to all. property, real and personal.
to which it has title, Including public lands.

72 Stat. 339, 340 (emphasis added).

97 See, inter alia, sections 4, 6 and 11 ofthe ASA, 72 stat.
339, 340-43, 34748.
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Sections 7 and 8 of the ASA set out the procedures for Alaska to
secure statehood. Section 8(b) called for a plebiscite of all
voting citizens of Alaska concerning the terms of the compactofferedto them in exchange for statehood. Various propositions
were put to the voters who had to appreve all the propositions to
secure statehood. Section 8 provides in part:

(b) At an election designated by proclamation of the
Governor of Alaska, which may be the general electionheld pursuant to subsection (a) of this section, or a
Territorial general election, or a special election,there shall be submitted to the electors qualified to
vote in said election, for adoption or rejection, by
separate ballot on each, the following propositions:
a a-# '(3)

people.
In the event each of the foregoing propositions is
adopted at said alaction by a majority of the lagal
votes cast on said submission, the proposedconstitution of the proposed State of Alagxka, ratified
by the people at the alection held on April 24, 1956,
shall be deemed amended accordingly.

thereupocease to be effective.
72 Stat. 339, 343-44 (emphasis added) .™

The foregoing astablishes four important elements in the
agreement between Alaska and the United States which resulted in
statehood for Alaska. Firat, Alaska entered the Union on an
equal footing with other states. Second, the Statehood Act is a
compact. Third, the voters of Alaska reviewad and approved the
compact. Fourth, Alagka would only get those lands granted or
confirmed to it under the ASA, nothing more. 72 Stat. 339-40,
344.

Cc. Section 6(m) of the Alaska Statehood Act

% the plebiscite passed on August 26, 1958, and the Acting
Governor certified its passage in a letter to the President on
December 23, 1958. Se alap Proc. No. 3269, 24 Fed. Reg. 81-82
(1989). .
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Applies the Submerged Lands Act to
Alaska

Section 6 of the ASA contains thirteen major subdivisions, (a)
through (m). 72 Stat. 339, 340-343. Fach of these subdivisions
contains one oF more grants or confirmations of title, and eachcontains one or more tarms, conditions, or limitations on those
grants or confirmations. I will discuss in depth section 6(m)
because of its relevance to PLO 832.

Section 6(m) of the ASA provides in full:
The Submerged Lands Act of 1953 (Public Law 31, Eighty-third Congress, first session; 67 Stat. 29) shall be
applicable to the State of Alaska and the said State
shall have the same rights as do existing States
thereunder.

72 Stat. 339, 343.

Unlike the State of Utah, which received its statehood fifty-
seven years before the passage ef the Submerged Lands Act in
1953, Alaska received statehood five and a half years after the
Submerged Lands Act, and section 6(m) made the Submerged Lands
Act applicable to Alaska.

The Submerged Lands Act, 43 U.S.C. §§ 1301-1315 (SLA),
accomplished two major purposes. First, it made a new grant of
submerged lands to all states boundedby the Atlantic Qcean, the
Pacifia Ocean, the Gulf of Mexico, or the Great Lakes. Second,it statutorily confirmed and codified the judicial decisions
enbody

ing
the aqual footing dectrine that ordinarily states ware

vested with title to submerged lands baneath inland navigable
watera, axcept in certain circumstances.

Section 3(a) of the SLA statea:

It is determined and declared to be in the publicinterest that (1) title te and ownership of tha lands
beneath navigable waters within the boundaries of the
respective states, and the natural resources within
such lands and waters, and (2) the right and power to
manage, administer, lease, develop, and use the said
lands and natural resources all in accordance with
‘applicable State law be, and they are, subjectto the
provisions hereof, recognized, confirmed, established,
and vested in and assigned to the raspective States or
the parsons who were on June 5, 1950, entitled thereto
under the law of the respective States in which the

% section 4 of the SLA, 43 U.S.C. § 1312.
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land is located, and the respective grantees, lasseas,
or successors in interest thereof ,

43 U.S.C. § 1311(a) (amphasis added).
Given that earlier judicial dacisionsa had eroded the
constitutional basis fer the presumption that states were vested
with title to submerged lands beneath inland navigable waters,
Congress feared that the Supreme, Court would repudiate state
title to inland navigable watera’™ in the same manner it had
repudiated state title to the bed of the marginal sea. See,
a.g., United states vy,California, 332 U.S. 19 (1947), UnitedState y, Louisiana, 339 U.8. 699 (1950),
339 U.S. 707 (1950). The Senate Raport accompanying the bill
that would become the Submerged Lands Act statas:

United states v. Texas,

State officials from every inland state in the Union,
except three, testified or submitted statements that in
their opinion the decision
Galifornia) had clouded the lesa of the
inland States to lands and natural rasources balow
navigable waters within the boundaries of the inland
States.

S. Rep. No. 133,,83d Cong., 1st Sess. 62 (1983) (bracketed
material added).

Congress had heard testimony that the doctrine of state ownership
of the beds of navigable inland waters was an extension of the
rule of state ownership of the marginal sea. Hence, Congress
assumed that bacause the Supreme Court had overruled atate title
to..the marginal sea, it might, as a logical extension, overrule
state title to inland submerged lands as well. Id. at 62-63.
The Senate Committee on Interior and Insular Affairs stated the
purpose of the Submerged Lands Act in reporting the bill out of
committee:

The purpose of this legislation is to write the law for
the future as the Supreme Court believed it to be in
the past - that the States shall all have proprietary
use of all of tha lands beneath inland navigable waters
within their territorial jurisdiction whether inland or
seaward subject to only the governmental powers
delegated to the United States by the Constitution.

100 See 8S. Rep. No. 133, 83d Cong., 1st Sess. (1957) and Minority
views, S. Rep. No. 133 (Part 2), 83d Cong., lat Sess. (1957).
101 rhe same Senate Report cites the source of this title as
“Pollardvy. Hagan (3 How. 212, 229 1845)." Iq, at 7.
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Id. at 8. The Senate Judiciary Committee had similar language.Id. at 56-57.

While the Submerged Lands Act confirmed and granted to the statestitle to the submerged lands beneath inland navigable waters and
the marginal sea, the Act also listed the circumstances under
which title to these lands would not pass te a state. These
circypstances are set out in sections 2(f), 2 S(a), 5(4), and
5(c) of tha Submerged Landa Act. The Submerged Lands Act also

2 gection 2(f) states:
The term ‘lands beneath navigable waters! does not
include the beds of streams in lands now or heretofore
constituting a part of the public lands of the United
States if such streams were not meandered in connection
with the public survey of such lands under the laws of
the United States and if the title to the beds of such
streams was lawfully patented or conveyed by the United
States or any State to any person: .. .

43 U.S.C. § 1301(f).
3 gections 5(a), (b), (ca) stata:

There is excepted from the operation of seotion 1311 of
this
(a) all tracts or parcels of land together with. all
accretions theretc, resources therein, or improvements
thereon, title to which has been lawfully and expreasly
acquired by the United States from any State or from
any person in whom title had vested under the law of
the Stata or of the United Statas, and all lands which
the United States lawfully holds under the law of the
State; :

(otherwise than by a general retention or cession of
lands underlying the marginal sea); all lands acquired
by the United States by eminent domain proceedings,
purchase, cession, gift, or otherwise in a propriatary
capacity; all lands filled in, built up, or otherwise
reclaimed by the United states for its own use; and any
rights the United States has in lands presently and
actually occupied by the United States under claim of
right:
(pb) such lands beneath navigable waters held, or any
interest in which is held by the United States for the
benefit of any tribe, band, or group of Indians or for
individual Indians; and

(continued...)
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reasserted the primary right of the United States to the use and
controd of the waters above such submerged lands in sections 3(4)
and 6, and stated that these primary federal powers did not

M3’ continued)
(¢) all structures and improvements constructed by the
United States in the exercise of its navigationalservitude.

43 U.S.C. $9 1323(a), (Db), (¢) (emphasis added).
0% section 3(d) atates:

Nothingin this subchapter or subchapter I of this
chapter shall affect the use, davelopment, improvement,
er control by or under the conetitutional authority of
the United States of said lands and waters for the
purposes of navigation or flood control or the
production of power, or be construed as the release or
relinguishment of any rights of the United States
arising under the constitutional authority of Congress
to regulate or improve navigation, or to provide for
flood control, or the production of power: .. .

43 U.8.C. § 1314.

Section 6 states:

(a) The United States retains all its navigationalservitude and
mights

in and powers of reguiation and
control of said lands and navigable waters for the
constitutional purposes of commerce, navigation,national defense, and international affairs, all of
which shall be paramount to, but shall not be deemed to
include, proprietary rights of ownership, or the rightsof management, administration, leasing, use, and
development of the lands and natural resources which
are specifically

recognized:
confirmed, established,

and vested in and assigned to the respective States and
others by section 1311 of this title. .

(b}) In time of war or when nocessary for national
defense, and the Congress or the President shall so

- prescribe, the United States shall have the right of
first refusal to purchase at the prevailing market
price, all or any portion of the said natural
resources, or to acquire and use any portion of said
lands by procaading in accordance with due process of
law and paying just compensation therefor.

43 U.S.C. § 1314.
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include the title to the submerged lands and the natural
resources located therein. These primary federal powers include
the navigational servitude, regulation of navigation, regulationof commerce, control of floods, generation of power, maintenance
of national defense, and supervision of international affairs.
In. sum, section 6(m) of the ABA

appiies
the SLA to Alaska.

Section 3(a) of the SLA effectively grants to the State title to
lands underlying navigable bodies of water, with the exceptionsset out in sectiona 2(f), 5(a), 5(b) and 5(c) of the SLA. The
relevant exception is section 5(a) of the SLA which excludes from
the grant. “all landa expressly retained by or ceded to the United
States when the State entered the 43 U.S.C. §
1313(a).

D. TheRelationship Between the Utah Lake Test
and the Submerged Lands Act

The State of Alaska has argued that section 1 of tha ASA which
etatea that Alaska "is declared admittad into the Union on an
equal footing with the other States in all respects whatever . .
." (72 Stat. 339) acts as A grant of lands to the State under the
equal footing doctrine. Section 1 cannot be read in isolation,
however, and I must look at other sections of the ASA to
determine whether Congress intended to pass title to the inland
submerged lands in PLO 82.

The language of at least fections 4, 5, 6 and 11 defines thea
application of section 1. In section 4, the State agreed to
"disclaim all right and title to any land or other property not
granted or confirmed to the State or its political subdivisions
by or under the authority of thia Act ." Section 5
provides that: "Except as provided in section 6 hereof, the
United States shall retain title to all property, real and
personal, to which it has title, including public lands." 72
Stat. 339, 340. This plain reading of the ASA does not read the
reference to equal footing in section 1 out of the ASA.

Even though I have concluded that section 1 of the ASA. must be
read in context with the other sections of the Act, including

‘0S the 1957 Senate Report recognized that section 1 was defined
by other sections of the ASA. “Section 1 declares the
State of Alaska is admitted into the Union on an equal footing
with other States, subject to the provisions of the act... ."
8. Rep. No. 1163, 85th Cong., lat Sass. at 15 (1957). The House
Report. contains a similar undaratanding: "Section 1 provides
that subject to the provisions of this the State of
Alaska is recognized and declared admitted into the Union on an
equal footing with all other States."" H.R. Rep. No. 624, 85th
Cong., 1st Sess. 18 (1957).
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section 6(m), to my knowledge no court has expressly held that
the SLA has completely subsumed the equal footing doctrine as to
submerged lands underlying navigable bodies of water so

\phat the
doctrine nolonger has any vitality apart from the SLA. One
could argue that Congress merged the two inquiries because the
Uban Lake test asks whether Congress affirmatively intended to
defeat a future state's title to such land, and section 53(a) ofthe SLAaffirmatively expresses this congressional intent where
lands are “e*Ry°ssly retained by or ceded to the United states"
at atatehood e The essential diatinction betwean the two
analyses is that the teat is sea on a atrong.
presumption against defeat of state tit frente, while the SLA is
arguably controlledby the rule of construction that grants bythe Federal Government be construed favorably to the governmant"inferences being resolved not against but for the government."'”Althoughan argument exists that Congress subsumed the equal
footing doctrine, in whole or in part, into the SLA, it is not
necessary to resolve this issue here because I will independently
apply both (1) the test to determine whether Congress
expressed or otherwise made very plain an intent to defeat state
title to submerged lands in PLO 82 and (2) the SLA to determine
whether PLO 62 meets the exception for lands expressly retained
or ceded to the United States at statehood.
I now turn to the pertinent legislative history of the ASA and,
in particular, section 11(b) to determine whether Congress
demonstrated an intent to defeat the state title to the submerged
lands containedin PLO &2.

E. Congress Expressed in the Alaska Statehood Act Concern

Lake, the Court found there was no reservation of the
bed of Utah Lake. Therefore, the Court did not need to examine
the provisions of the SLA regarding federal retention of
submerged lands and any possible conflict between the judicially
inferred congressional policy of the equal-footing doctrine and

Thethe express statement of congressional policy in the SIA.
Ninth Cirenit in ‘ 423 F.2d 764 (9th Cir.
1970), suggests that where a specific provision of the Statehood

United States
vy. ALASKA

Act addresses a particular withdrawal there is no need te examine
the SLA.
10? ~ghis would be true for any of the exceptions to a grant of
state title in thea SLA. Sae 43 U.S.C. $8 1301(f£), and 1323(a),
(b) and (¢).
18 4820.8. at 201.
1 696 I.D. 181, 172, citing

5 ’, 348 U.S. 262 (1942): 350 U.S.14 (1919)7 and , 182 U.8. 1, 10 (1893).
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over Certain Petroliferous and Military Areas in
Alaska and Gave Them Special Treatment

During the statehood debate, the Congress considered whether to
preclude the new State of Alaska frem ownership or selection upto ninety-five million acres of federal reservations.’ These
included aver forty-eight million acres of lands on the North
Slope held under PLO 82. The understanding repeatedly expressed
during the Alaska Statehood proceedings was that the Stata would
be excluded from these lands:

(There) is a naval petroleum reserve which encompasses
practically all of northern Alaska, and it is part of
the land which
under the Saylor bill or any other bill because it is
already a Federal withdrawal or reserve.

Hearings on Miscellaneous Stateheed Bllls Before the House
Committee on Interior and Insular Affairs, Subcommittee on
Territories and Insular Possessions, 83rd Cong., ist Sess. 158
(1953) (1953 House Hearings) (emphasis and bracketed material
added) (Statement of Mr. George Sundborg, General Manager, Alaska
Development Board). The understanding on the Senate side was the
same. Senator Barrett, member of the Senate Interior and Insular
Affairs Committee, stated: "(T]he Federal Government is keeping
all of those reservations, those reserved lands, for itself."
Hearings on S. 50 Before the Senate Committee on Interior and
Insular Affairs, 83rd Cong., Seas. 91 (1953) (1953 Senate
Hearings).
The Senate's 1954 hearings contain the following exchange:

SENATOR SMATHERS. . [Tjhere is a more valuable
part south of the middle line there and (the proponents
of statehood) said that would be the profitable area
and they would not mind leaving that vast expanse of
tundra in the north in the hands of the Federal
Governnent.

« * *

SENATOR JACKSON. George (Senator Smathers), I will say
that the northern portion of Alaska, essentially the
top tiar of area, is now an oi] It
runs all the way to Canada... the middle area is
naval, and the western and eastern portions of the top
tier are under Public Land Order No. 82.

* * Ca

"0 See supra jn. 13.
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SENATOR CORDON. It may be that tha petroleum reserve
is a good reason

but that ig no reason for not
‘the State boundaries toradministrative purposes.

,

’ 83rd Cong., and OT 9-10 (1954) (1954 Senate
Hearings) (emphasis and bracketed material added).
Later in those same hearings members of the Senate Interior
Committee confirmed that PLO 82 would prevent any non~federal use
of the lands withdrawn thereby:

SENATOR CORDON. TI have a note here that Naval
Petroleum Reserve No. 4 covers about 28 million acres,
an@ that Public Land Order 62, which is a reservation
order, covers about 49 million acres, all north of the
Brooks Range, and that thea naval reserve is entirelywithin that public land order. So the total area north
of the range which is reserved would be about 49
million acres.

SENATOR SMATHERS. That means that in that reserve, no
individual, company or individual can go in there) that
the Navy must give them authority to go in?
DR. REED (Staff Coordinator, Office of the Director,
Gaolo

ical Survay)]. That ie within the pink area [NPR-
4), sir: and with the gray area (PLO 82] the same is
true, but not because of the Navy.

SENATOR CORDON. hereservatio there is absolute.
DR. REED. Yes.

1954 Senate Hearings at 115 (emphasis and bracketed
materialadded).

At: the request of the Senate Committee on Interior and Insular
Affairs, the Navy prepared. an amendment to the proposed statahood
act that would have authorized the prospective, state to make
selections within the PLO.82 withdrawal area. The amendment

never enacted, thus arguably reflecting Congress' intent that
PLO 82 continue aa a bar to state acquisition of lands in the PLO

"NV" See letter from Thomas 8. Gates, Jr., Acting Secretary of the
Navy, to Senator Hugh Butler, Chairman of the Senate Committee on
Interior and Insular Affairs, dated February.17, 1984,

maprintadin 1954 Sanate Hearings at 350.
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82 withdrawal area,

Aa the Senate committee's rejection of the PLO 82 amendment
denonstrates, Congress understood that, without contrary
congressional directives, the many federal administrative
withdrawals in Alaska defeated the prospactiva rights to
salect land therein. That understanding is clear in the
following exchange in the 1957 House Hearings:

DR. MILLER. I have one question, I think it probably
gehould be directed to Mr. Bartlett [Delegate from
Alaska}. That is on page 2:
The State of Alaska shall consist of all the Territory,
together with the Territorial waters appurtenant
therato, now included in the Territory of Alaska.
That I understand. However, do you later on in the
bill then make some exceptions for the withdrawal of
lands that have already been established by the Federal
Government?

in
that

gseptinued in that st

DR. MILLER. Do you know how many acres are now in
reservation withdrawals?
MR. BARTLETT. I doubt if anyone even in the Interior
Department could answer that specifically. I think a
good estimate would be between 90 and 95 million acres.

DR. MILLER. Between 90 and 95 million. I have a map
here. It is an old one, I know. TI have been lookingit over. And I find a lot of the rich mineral lands,
the rich oi1 lands, that have bean described in the
testimony, apparently are in the withdrawal, the
Territorial withdrawal. And in that respect I have a
letter dated March 14, {1957} addressed to our
chairman, Mr. O'Brien, in which an attempt is made to
bring up to date the withdrawals of the Alaska land as
of October 1956: oj) and gasreservationsnorth of the
Brooks Range, including naval petroleum company
yeserves, 48,800,000 acres (referring to PLO 82).
Now that presumably

so that it could become a
Btate.

1957 House Hearings at 235 (emphasis and bracketed material
added).
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Ae to military areas, the Department of Defense repeatedly
expressed concern about the wisdom of statehood for Alaska due to
the atrategic location and military commitment to the ragion,'7As a result, deferse issues received serious consideration duringthe atatehood proceedings.’ For this reason, conaideration was
given to a proposal to limit the boundaries of the State fo enly
a portion of the Tarritory of Alaska for defense reasons.

Later, the boundary issue was addressed by the Adminjgtration'sproposal of what would become section10 of the ASA. As
embodied in section. 10 of the ASA, a line was drawn through the
middle of Alaska. South and east of the line, the State could
freely select lands; north and west of the line, the State could
only select lands with consent of the President, and the
President could create at any future time national defensa
withdrawals and administer the area under exclusiva legislativa
jurisdiction. .

The precise delineation of the section 10 line through the state
received some modification, but the basic concept remained intact
throughout the statehood proceedings. The final line appears in
section 10(b) of the ASA and generally follows five miles from
the right bank of tha Porcupine, Yukon and Kuskokwim Rivers, and
then along the shore of Kuskokwim Bay. Thereafter, tha line

112)

Insular Affairga, aSth Cong., lst Sese. 104 (1957) (1957 Senate
Hearings). .

"3. president Eisenhower endorsed Alaska Statehood subject to
"area limitations and other safeguards for the conduct of defense
activities so vitally necessary to our national security ."
Annual Budget Message to the Congress for Fiscal Year 1958,

(

, Dwight D. Eisenhower at 57
(January 16, 1957). Upon passage of the Alaska Statehood Act thea
President noted in his signing atatement that his defense
concerns had been addressed by section 10. Statement by the
President Upon Signing Alaska Statehood Bill,
thePresidents, Dwight D. Eisenhower at 525 (July 7, 1958).
114!

, 88th Cong., iat Sess. 104 (1957) (1987 Senate
Hearings).

gee Department of Interior transmittal letter of March 22,
1957 :

é

85th Cong., 1a8t Sesa. 2 (1957). Alaska Delegate Bartlett stated:
"Tha proposal [section 10] was acceptable to
because of the fact that it did not propose to diminish the
boundaries of Alaska." Id. at
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follows carfain longitudes and latitudes to tha pacific Ocean
(PYK Line).
In section 6(b) of the ASA, Congress provided that no stateselections could be made north or west of the PYK Ling uniass
previously approved by the President or his delegee. Congress

"6 gection 10(b) of the ASA states:
(b) Special national defense withdrawals eatablishead
under subsection (a) of this section shall be confined
to those portions of Alaska that are situated to tha
north or west of the following line: Beginning at the
point where the Porcupine River crosses the
international boundary between Alaska and Canada;
thence along a iine parallel to, and five miles from,
the right Pank of the main channel of the Porcupine
River to its confluence with the Yukon River; thence
along a line parallel to, and five miles from, the
right bank of the main channel of the Yukon River to
its most southerly point of intersection with the
meridian of longitude 160 degrees west of Greenwich:
thence south to the intersection of said meridian with
the Kuskokwim River: thence along a line parallel to,
and five miles from the right bank of the Kuskokwim
River to the mouth of said river; thence along the
shoreline of Kuskokwim Bay to its intersection with the
meridian with the parallel of latitude 57 degrees 30
minutes north; thence east to the intersection of sald
parallel with the meridian of longitude 156 degrees
west of Greenwich; thence south to the intersection of
said meridian with the parallal of latitude 50 degrees
north.

72 Stat. 339, 3458.

"7 gection 6(b) of the ASA states:
Tha stata of Alaska, in addition to any otnar granta
made in this section, is hereby granted and shall be
entitled to select, within twenty-five years after the
admission of Alaska inte the Union, not to excaed one
hundred and two million five hundred and fifty thousand
acres from the public lands of the United States in
Alaska which ara vacant, unappropriated, and unreserved

at the time of their selection: Provided, That nothing
herein containedshall affect any valid existing clain,
location, or entry under the laws of the United states,
whether for homestead, mineral, right-of-way, or other
purpose whatsoever, or shall affect the rights of any

(continued...)-
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reaffirmed the PYK lina and the limitation on state selection insection 906(p) of the Alaska National Interest Lands ConservationAct (ANITLCA) in 1980. 43 U.S.C. § 1635(p).
F. Section 11(5) Makes Plain Congrass' Intent to Defeat

State Titles to Submerged Lands Which Immediately
Prior to Statehood Were Owned by the United States
and Held for Military Purposes

In measuring the ASA against the Utah Lake tast, I now examina
section 11(b) to determine whether the language, purpose, and
effect of the section make plain that Congress, at the tine of
statehood, intended to defeat state title to lands beneath
navigable waters on lands described in section 11(b).
Section 11(b) reads in part as follows:

, authority ia reserved in the United
States, subject to the proviso hereinafter set forth,
for the exercise by the Congress of the United States
of the powerof exclusive legislation, as provided byarticle I, section 8, clause 17 of the Constitution of
the United States, in all cases whatsoever over such
tracts or parcels of land as,

iS 7 }

:

:

and held tor military, naval, Air Force, or Coset Guard
Lng naval petroleum reserve numbered 4.q

"

whethér auch lands were acquired bycession and
transfer to tha United States by Russia and set aside
by Act of Congress or by Executive order or
proclamation of the Presidentor the Governor of Alaska
for the use of the United States, or were acquired by
the United Statas by purchasa, condemnation, donation,
exchange, or otherwise... .

72 Stat. 339, 347 (emphasis added).

There is no dispute that virtually all the lands within PLO a2
were owned by the United States immediately prior to the

7’, . continued)
such owner, claimant, locator, or entryman to the full
use and enjoyment of the lands so occupied: And
provided further, That no selection hereunder shal) be

desiqnated representatives.
72 Stat. 339, 340 (amphasis added).
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admission of the state.'® Moreover, I believe that the phrase
“immediately prior to the admission of said State" makes very
plain Congress' intent to include aubmerged lands in this
section. Under the equale-footing doctrine it is land status at
the moment of statehood that determines what lands underlyingnavigable bodies ofwater pass to the State. Accordingly, the
reference in section 11(b) to "immediately prior to the admiasion
of said State" demonstrates congressional intent to exclude theeffect of the equal footing doctrine to pass title to the state
in determining which lands would be covered by this provision.This view is confirmed by the first phrase of section 11(b):;
"Notwithstanding the admission of the state of Alaska into the
Union...» »“ In other words, in interpreting section i11(b) one
may not consider what effect the admission of the State mightotherwise have had on the lands subject to saction 11(b).
Further, section 11(5) requires lands owned by the United Statas
to be held” for "military, naval, Air Force, or Coast Guard
purposes, including naval petroleum reserve numbered 4. _ 0120

"8 104 Cong. Rec. 12626 (1958). See supra n. 95.
"9 wHald" is a tarm broader than the term "reservation." Held
can in this context also mean "to have authority over" and
include lands cccupled or appropriated by the military. 60
"held" as used in section 11(b) expands the scope of lands
captured by section 11(b) rather than limiting it. For example,it! would include lands outside of a formal reservation, but
actually occupied by, or subject to the authority of, the
military.

20. one could argue that because NPR-4 was specifically included
in this sentence of section 11(b) Congress meant to exclude PLO
82. I am unpersuaded. I believe the better inference is that
because all naval petroleum reserves were excluded from tha Engle
Act, 43 U.8.C. § 155, addressing defense withdrawals, it was
necessaryto specifically name NPR-4 in tha list of military
purpose withdrawalsto assure its protection as a pre-existing
defense withdrawal. §8eqg &. Rep. No. 1163, 85th Cong., lst Seas.
3 (1957):

, 85th Cong., lst Sass. 101 (1957). Moreover, a
reading that the reference to the petroleum reserve specifically
excluded PLO 82 would raise questions about every other military,
naval, Air Force and Coast Guard facility in the State because
they, like PLO 82, are not specifically enumerated. Lastly, the
third provisoto section 11(b) lists "military, naval, Air Force,
and Coast Guard purposes" but dosas not reference the petroleum
reserve. This strongly suggests that Congress intended the more
general references to control and that the earlier specific

(continued...)
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PLO 82 itself contains the heading: "Withdrawing Public Lands in
Connection with the Prosecution of the War." This is plainly a
military purpose. Although one motivation for PLO 82 was the
search for oi] and gas, the United States quickly learned that it
needed the area of the withdrawal for other military purposes,
especially ag military activities shifted from the "hot war" of
World War II to the "cold war" with the Soviet Union. Other
military uses employed in the PLO 82 area comprised long range
radio navigation, the use of electronic surveillance, ineludingradar, and scientific research necessary for future combat in
polar regions.
Aivaport prepared by the Office of Naval Research, Department of
the Navy, describes research projects sponsored or authorized bythe Department of the Navy, which clearly required the use of
inland waters and submerged lands, ingjuding waters, bays, and
lagoons, during the period of PLO 82.

PLO 82 was atill in effect at the time of statehood and,
therefore, continued to hold lands for military purposes. While
the activities permitted within the withdrawal were changed from
time to time, the lands, including submerged lands, originally in
the northern Alaska portion of PLO 82 nad not been altered or
deleted in any way at the time of statehood. ge@ discussion in
Section IV, gUprA. It wags not until December 6, 1960, alpost two
years after statehood, that PLO 6&2 was actually revoked.

Therefore, the submerged lands within PLO 82 meet the
requirements of section 1l(b) that (1) immediately prior to
admissionof the State they were owned by the United states and
(2) immediately prior to the admission of the State they were
held for military purposes.

120°. continued)
reference to the petroleum reserve was nerely to ovarcome an
inference arising from the Engle Act.
12% Raed, John C. and Ronhovde, Andreas G., Arctic Laboratory at
178-80 (1971) (prepared under Office of Naval Research,
Department of the Navy, Contract Na. N00014-70-A-0219-001).
Further, Mr. Max Brewer, Director of the Naval Arctic Research
Laboratory (NARL)., from September 1956 through July 1971,

_ prepared the list appearing as Appandix 3 of parmanent military
facilities that tha military had been constructed and used
throughout the North Slope during the years leading up to and
through the revocation of PLO 82. Numerous other sites were used
briefly for military purposes. Mr. Brewer is now an employee of
the U.S. Geological Survey in Anchorage, Alaska.
22, 25 Fed. Reg. 12599 (1960).

72



Section 11(b) continues:
whether such lands were acquired by cession and
transfer to the United States by Russia and set aside
by Act of Congress or by Exacutive order or
proclamation of the President or the Governor of Alaska
for the use of the United States, or were acquired bythe United States by purchase, condemnation, donation,
exchange, or otherwise.

72 Stat. 339, 347.

All lands within PLO 82 were acquired “by cession and transfer to
the United States by Russia." A question arises whether the
phrase "and set aside by Act of Congress or by Executive order or
proclamation of the President" includes a public land order, like
PLO 82.. As Stated earlier, Acting Secretary Fortas issued PLO 82
under a presidential delegation of authority in Executive Order
9146. Executive Order 9146 reads, in part:

AUTHORIZING THE SECRETARY OF THE INTERIOR
TO WITHDRAW AND RESERVE PUBLIC LANDS

By virtua of the authority vested in ma by the act of
June 25, 1910, c. 421, 36 Stat. 847, and as President
of the United States, I hereby authorize the Secretary
of the Interior to sign all orders withdrawing or
reserving public lands of the United States, and all
orders revoking or modifying euch orders

Exec. Order No. 9146, 3 C.F.R. 1149-50 (1938-1943). The courts
have held that the action of the Secretary in this context
constitutes the action of the President. In Wilburv. United
States, 46 F.2d 217 (1930), aff'd 283 U.S. 414 (1931), the D.c.
Cireuit addressed the Supreme Court pracedent on this iasue as
follows:

It ds settled law that ‘the president speaks and acta
through the headsof the several departments in
relation to subjects which appertain to their
respective duties' Jackson, 13 Pet. 496,
513, 10 L.Ed. 264), and that ‘the acts of the heads of
departments, within the scope of their powers, ara in
law the acts of the President' (Kolgeyvy. Chapman, i101
U.S. 755, 769, 25 L.Ed. 915). . . . If the President
himself had signed the order in this case, and sent it
to the registers and receivers who were to act under
it, as notice to them of wnat they were to do in
respect to the sales of the public lands, we cannot
agoubt that the lands would have been reserved by-
proclamation within the meaning of the statute. Such
being the case, it follows nacassarily from the —
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decision in Wilcoxv. Jackson that such an order sent
eut from the appropriate executive department in the
regular course of business is the lagal equivalent of
the President's own order to the same effect. It was,
therefore, as we think, such a proclamation by the
President reserving the lands from sale as was
contemplated by the act.' gee, algo,

, 240 U.8. 192, 36 8.Ct. 326, 60 L.EA. 5993
. , 246 U.S. 283,f the President
to the Executive Departments, 7 Op. Attys. Gen. 453.

46 F.2d at 219-20.

Consequently, I conclude that Acting Secretary Fortas' action in
issuing PLO 82 constituted an "Executive order or proclamation of
the Prasident" within the meaning of section 11(b). Moreover, if.
this were not the case, the same defect would exist under section
11(b) for pre-statehood defense withdrawals in Alaska virtuallyall of which were established by public land order. The
legislative history of the ASA contains nothing to show that
Congress thought public land orders would be ineffective under
section li(b}. In fact, the legislative history strongly
supports my conclusion. 3g@ section V.E., supra.
Section 11(b) continues with three provisos related to my
consideration here. The first reade:

(i) That the State of Alaska shall always have the
right:to serve civil or criminal process within the
said tracts or parcels of land in suits or prosecutionsfor or on account of rights acquired, obligations
incurred, or crimes committed within the said state but
outside of the said tracts or parcels of

72 Stat. 339, 347. This proviso allows the State of Alaska to
pursue criminals and serve civil process within these reserved
areas for actions occurring outaide of the reserved areas. This
power is recognized as consistent with axclusive legislative
jurisdiction in the Federal Government and does not avince an
intent either for or against state title.
the second proviso reads:

~ (if) that the reservation of authority in the United
States for the axercise by the Congress of the United
States of the power of exclusive legislation over the
lands aforesaia@é shall hot eperate to prevent such lands
from being a part of the State of Alaska, or to prevent
the said State from exercising over or upon such lands,
concurrently with the United States, any jurisdiction
whatsoever which it would have in the absence of such
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reservation of authority and which is consistent with
the laws hereafter enacted by the Congress pursuant to
euch reservation of authority ....

72 Stat. 339, 347. Thia makes clear that despite the resarvationof authority to exercise exclusive legislative jurisdiction™ forcertain lands, the lands would still he considered to be part ofthe State of Alaska. This exprassly resolved the legal issue
whether lands in thia.status were actually within a state. See

, 344 U.S. 624, 626 (1952). It also allows theState to legislate in these areas.tothe extant consistent withfuture lawe Congress may enact for these areas. This allows
state laws conaistent with congressional purposes for the
military holdings to remain in erfeet in these areas, but assures
that Congress could authorize any federal activities it chose in
these areas without state law interference.
The third proviso reada:

(iii) that such power of exclusive legislation shall
rest and remain in the United States only so long as
the particular tract or parcel of land involved is
owned by the United States and used for military,
naval, Air Force, or Coast Guard purposes.

72 Svat. 339, 347. This provides for the tarmination of
exclusive legislative jurisdiction when the lands subject to
section 11(b) are no longer owned by the United States and used
for military purposes. At that time, jurisdiction would revert
to the State. 8. Rep. No. 1163, 85th Cong., lst Sess. 26
(1957).
This proviso is exceedingly important as it makes plain Congress!intent to defeat state title to submerged lands within landa held

3! Byen though section 11(b) refers to "the power of exclusive
legislation,” when the State is permitted to exercise some degree
of! jurisdiction "concurrently with the United States," as in
saction 11(b), this is commonly referred to as "conourrent
jurisdiction." Sea, ads, 1964 Op. Att'y. Gan., NO. 2. §@a@ also
letters from Deputy Attorney General William P. Rogers to
Committee Chairman, dated May 14, 1957, contained in H.R. Rep.
No. 624, 85th Cong., 1st Sass. 31-32 (1957) and S. Rep. No. 1163,
85th Cong., lat Sass. 48 (1957). Nonetheless, Congress can
immediately displace any state law inconsistent with
congressional purposes for tha oreas referenced in section 11(b).
In Evans v. Cornman, 398 U.S. 419, 424 (1970), the Supreme Court
lists a number of instances of application of state law within
areas of exclusive legislative jurisdiction that Congress had
unilaterally and voluntarily retroceded.
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for military purposes. If submerged lands were not included in
the military lands held under section 11(b) and thus passed to
the State at statehood,the third provise would cause the lands
to fall outside the ambit of section 11(b). Submerged lands
would be both included under the first sentence of section 11(b)
and excluded under the third provise. Statutes should be
construed to avoidan inconsistent or meaningless result.

|
, 644 F.2d

1334, 1338. (9th Cir. 1981) Moreover, there would be no mechanisnin the ASA for Congreas to reestablish exclusive legislative
jurisdiction over these lands. Further, from a pire statutoryconstruction perspective, excluding submerged lands under provisothree would rendar meaningleges two phrases in the first sentence
of the section:

pinlotwithatanding
the admisgion of the Stata of

Alaska into
the Union" and "immediately prior to the admission of

geaid State
Section 11(b) concludes with the following:

The provisions of this subsection shall not apply to
lands withinsuch. special national defense withdrawal
or withdrawals as may be established: pursuant to
gection 10 of this Aet until such lands cease to be
subject to the exclusive jurisdiction resarved to the
United States by that section.

72 Stat. 339, 347-48. This language provides that when the
President includes. section 11(b) lands in an emergency dafanse
withdrawal under theprovisions of section 10, section 10 applies
until the lands are removed from the emergency defense
withdrawal. For example, since the Prasident can exercise
saction 10 authority anywhere north and west of the PYK Line, it
ia possible that PLO 82 on the North Slope could have become
subject to an emergency defense withdrawal under section 10. In
that avent, the exclusive legislative jurisdiction provisions of
section 10 would have controlied. 8. Rep. No. 1163, 85th Cong.,
lst Sess. 26 (1957).

G. Congress Must Have Intended to Defeat State Title to.
Submerged Lands Within Saction 11(b) in order to Carry
Out the Congressional Reservation of the Powar of
Exclusive Legislation and Congressional Control of All
Land Held for Military Purposes

While exclusive laqislativa jtrisdiction as a concept does not
' require federal ownarship of all lands within the boundary of
-axclusive legislative jurisdiction, in section 11(b) Congress
tiad exclusive legislative juriadiction to lands owned by the
United States. Congress did not want state law to interfere with
potential military activities on federal lands held for military
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purposes within Alaska.’ Exclusive legislative jurisdiction ana
defeat of state title to submerged lands would prevent laws and
etate authorized activities incompatible with federal uses from
applying to lands held for military purposes. In this way, the
military and any other agencies authorized by Congress to act in
section 11(b) areas would not be affected by, for example, stata
contract law inconsistentwith federal contract law or state
authorized occupancy of submerged lands, such as state leasing,that could interferewith ongoing military studies and operations
and future military options. fee, @.9d,, HumblPine Lina co, v,Haggenner, 376 U.8. 369, 373 (1964).
Exclusive legislative jurisdiction under section 11(b) attaches
only so long amg the lands are owned by the United States and held
for military purposes. If section 11(b) did not defeat state
title at statehood, then imposition of exclusive legislative
jurisdiction under section 11(b) would have been impossible on
any lands in Alaska underlying navigable bodies of water within
lands held for military, naval, Air Force or Coast Guard
purposes, including NPR-4. Though Congress could have authorized
exclusive legislative jurisdiction over non-federal property, it
did not do ao in section 1l1i(b). Compare section 11(b) with
sections 10(a) and 10(c) (making exclusive lagislative
jurisdiction applicable within the "exterior boundaries" of a
national défanse withdrawal).
Finally, if section 11(b) did not defeat state title to submerged
lands within areas held for military purposes throughout Alaska,
then a substantial risk exists that the submerged lands in every
military facility in Alaska existing at statehood thereupon
passed to Alaska. isa inconceivable that Congress intended to
make submerged lands available to state leasing or other state-
authorized activity within pre-statehood military facilities in
Alaska. Military use of state-owned submerged lands within
saction 11(b) areas would either require compensation to tha
State as provided in section 6(b) of the Submerged Lands Act, 43.
U.8.C. § 1314(65), or condemnation or purchase. Floor discussions
demonstrate that Congress had no intention of paying for the
acquisition of lands in northern Alaska for military purposes.'™
%*' See Section V.E., aupra.
1S ag stated by Senator Saltonstall:

The question is whether the particular section (section
10} of the bill referred to is valid or invalid. it
is invalid, What [sic) are the possibilities of getting
the land back by condemnation or purchase? On that
question I disagree with the Senator from Vermont, who
says that the Federal Government can purchase 107,000
acres. .
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I believe that this makes very plain Congress’ intent in section
ll(b) to defeat state title to submerged lands in areas held for
military purposes.

H. Section 10 Is Not An Effective Cure to an
Interpretation that Saction 11(b) did not
Defeat State Title to Submerged Lands

Section 11(b) reserves to Congress tha power of exclusiva
legislation for faderal lands used immediately prior to statehood
for military purposes in Alaska. Seotion 10(a) authorizes the
President to establish after statehood special national defense
withdrawals north and wast of the PYK Line in Alaska. Under
section 10(c) these defense withdrawals would reserve exclusive
legislative jurisdiction over all lands within the exterior
boundaries of such withdrawals. One could argue that section 10
ie available to cure the holes left in lands held for military
purposes, if section 11(b) is interpreted not to have defeated
atate title to submerged lands. This argumentis flawed for two
reasons.

First, section 10 is not designed to cure a submerged lands
problem. Although section 10 may allow the imposition of
exclusive legislative jurisdiction over state»owned lands north
and west of the PYK line, it cannot be read as answering the
question of Congress' intant regarding submerged lands.
Moreover, section 10 would do nothing to restore title to the
Faderal Government to any submerged lands that might have passed
to the State. As stated in Section V.G., gupra, military tse of
state-owned submerged lands would require compensation to the
State or acquisition by condemnation or purchase, and Congress
had no intention of paying for the military use.
Second, even if section 10 arguably is available north and west
of the PYK Line to cure section 11(b), it would still leave gaps
in exclusive legislative jurisdiction in lands underlying

104 Cong. Rec. 12626 (1958) (bracketed material added). Senator
Saltonstall was talking about the cost of acquiring the few
privately owned lands (102,000 acres) north and weat of the PYK
line, if section 10 were invalid for the purpose of allowing the
Federal Government to impose exclusive legislative jurisdiction

- upon them after statehood. No one in Congress ever contemplated
the cost of reacquiring the millions of acres of submerged lands
within military withdrawals throughout Alaska because Congress
undarstood that existing withdrowals would prevent submerged
lands within thase military withdrawals from passage to the
State. See Section V.E., Supra.

See gupra n. 125.

78



~a =NI Si wORe WROM wy .
1 we

navigable bodies of water south and east of the PYK Line. If
section 11(b) is read not to have defeated state title, there is
no mechanism at all in the ASA for effecting axclusive
legislative jurisdiction on submerged lands held for military
purposes south and east of the PYK Line. These are the militarybases in closest proximity to urran areas of Alaska. Under this
reading, Congress' purpose of holding these section 11(b) landsin readiness for military activity would be severely constrained.This awkward result makes very plain that Congress intended insection 11(b) to defeat state title to submerged lands in areas
held for military purposes, includingPLO 82.

I. Section 11(b) Constituted an Express Retention
ef Submerged Lands for Purposes of Section 8(a) of
the Submerged Lands Act

Section 6(m) of the ASA expressly applies the SLA to Alaska. 72
Stat. 339, 343. I now examine section 11(b) to determine whether
it also constitutes an exception from the operation of section
3(a) of the SLA granting "title to and ownership of thd lands
beneath navigable waters. 43 U.S.C. § 1321(a). Section
5(a) of the SLA excepts from the grant under section 3(a) of the
SLA "all lands expressly retained by or ceded to tha United
States when the State entered the Union. .. .% 43 U.8.C. §
1313(a).
As stated in the Section V.G., sypxra, of this Opinion, PLO 82
lands are included in section 11(b) of the ASA which reserved
exclusive legislative jurisdiction "4n all cages whatsoever over
such tracts or parcels of lands as, immediately prior to the
admission of said State, are owned by the United states and held
for military purposes... ." Under the third proviso of
section 11(b), the lands remain in this status “only so long as
the particular tract or parcel of land involved ia owned by the
United States and used for. . . military purposes." 72 Stat.
339, 347-48.

The purpose of section 11(bD) is undeniably to retain certain
‘lands owned by the United 8tates prior to statehood and held for
military, naval, Air Force or Coast Guard purposes, so as to >

allow the continued use of the lands for these purposes. If
submarged lands were not included in this retention of the lands,
the third proviso of section 11(b) would cause tha lands to fall
outside the ambit of section 11(b). Submerged lands would be
both included under the first sentance of section 11(b) and
axcluded under the third proviso. This statute should be
construed to avoid this meaningless or inconsistent result.

, 644 F.2d at 1338.

Section 11(b) demonstrated a congressional intent to defeat state
title to submerged lands as required by the Utah Lake test.
Likewise, section 11(b) also conatituted an express retention of
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aubmerged lands within the meaning of section 5(a) of the SLA.
Accordingly, the submergag lands did not pass to the State undersection 3(a) of the SLA.
VI. CONCLUSION

In summary, I have concluded:

The Utah Lake test applies to lands in PLO 82. See Saction
If, gupya.

2 (a) Lands beneath inland navigable waters were included in
the PLO 82 withdrawal and raservation of northern Alaska in 1943.
See Section III.B., gurvra.

(6) The Secretary expressed no intant to defeat the title
of a future state to inland submerged lands within the PLO 62
withdrawal area in 1943. §ee@ Section III.C., supra.
3. (a) In 1957 and 1958, the Executive intended to include
submerged lands in the withdrawal of NPR<4 and the proposed
withdrawal of the Arctic National Wildlife Range. See Section
IV.B., SURKA-

(Dd) The Executive intended to defeat the future stata's
title to submerged lands within the boundaries of NPR-4 and the
proposed boundaries of the Arctic National Wildlife Range (see
Section IV.C., sapra), and Congress affirmed this executive
intent in the Alaska Statehood Act. See Section IV.D., gupra.

(c) The Executive took no official action prior to Alaska
Statehood on January 3, 1959, to delete from reserved status
those inland submerged lands that lay within the boundaries of
the PLO 82 withdrawal, but outeide of NPR-4 and the proposedArctic National Wildlife Range. See Section IV.E., supra.

(4) The Executive did not expressly address the defeat of
state title to those portions of the PLO 82 withdrawal outside of
NPR-4 and the proposed Arctic National Wildlife Range. see
Section IV.E., SNPra:.

4... Alaska's title to lands under inland navigable waters within
the boundaries of PLO-82 was defeated by congressional action in
section 11(b) of the Alaska Statehood Act retaining federal lands
held for military purposes. S99 Section V.F., gupra.

17 Because I determined that section 11(b) constituted an
expreas retention of lands within the meaning of section 5(a) of
the SLA, I need not determine whether it alao constituted a
cession of lands by the state under the game section.
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(a) Congress intended to include lands underlying
navigable bodies ofwater within areas subject to section 11(b)in order to carry out congressional purposes for those lands.
Sea Section V.G., supra.

(b} The submerged lands within the boundaries of PLO-832
were expresely retained by the United States under the Submerged
‘Lands Act at the time of Alaska Statehood. Sae Section V.I,
supra.

_

Based on the foregoing conclusions, I find that the federal
withdrawal and retention of lands under inland navigable waters
within the boundaries of PLO &2 in northern Alaska met tha two-
pronged test set out in Utah Lake: (1) Inland submerged lands
were included’in the withdrawal at its creation in 1943 and
remained in the withdrawal through the moment of Alaska
Statehood: and. (2) Congress affirmatively intended in the Alaska
Statehood Act to defeat Alaska's title to the submerged lands
within PLO 82.

Jom gonemndl
Tnomas L. Sansonatti
Solicitor

I coneur: ou Date: tla Le
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. Raat, eppromimately 1.00 tailag,
West Virginia, pursuant tO a6 order of
the Division tasued October 7, 1941. and
subsequently postponed by an Order of
the Division issued March 7, 1942, to ®

date and hearing room thereafter to ba
designated bY an appropriate order: and
The complainans having filed on

January 20, 1043, with the Division its
Motion to Dismiss tne above-entitled
matter without prejudice to the Aling of
a ney complaint; and
The Director deeming it appropriate

that said motion should be granted and
that the above-entitied matter should be
dismissed and said hearing be cancelled:
Now, therefore, It ts ordered, That the

above-entitied matter be, and tho same is
hereby dismissed without prefudice to
the institution of any other proceeding
thac the Division may deem appropriate:
it{s further ordered, That the hearing

in the above-entitled matter be and the
same is hereby cancelled,
Dated: February |, 1948,

(sean) Daw BH. Werecza,
Director.

(FP. RB, Doo. 44-1891; Fuled, February 8, 1643:
41:16 a.

General Land Offee,
[Public Land Order 78]

New Mzxico
WITRDRAWENG PUULIC LANDS FOR THE RIO

GRANDE CANALIZATION PROJECT
By virtue of the authority vested in the

President by sec. 1 Of the act of May 13,
1924, c. 153: 43 Stat. 118. as amended by
the act of Auguat 19, 18938, ¢. 561, 49 Stat.
660, by the act of August 29, 1935, c. 805,
49 Stat. 961, and by the act of June 4
1938. c. 500, 49 Stat. 1443, and pursuant
to Exacutive Order No. 0148 of April 24,
1942, and to seo. 1 of the act of June 28,
1934. aS amended, ¢. 868, 48 Stat, 1269
(U.S.C, tithe 43, seo, 318), ff fa ordered az
follows;
Subject to valid existing rights, the

followingedescribed pupllc lands ate
hereby withdrawn from all forms of ap-
propriation under the public-land laws,
in¢luding the mining and mineral lease
ing laws, and reserved for the use of the
Department of State, in connection with
the Rio Grande Canalization Project!

NEW MEctco PAINCUAL MEDIDA
T.223,R.1 8,

Seo. 20. SK SW'4T18.R 9W,
Seo. 24. NEY

The areas described aggregate 940 acres.
The orders of the Secratary of the In-

terior of July 11, 1988. and April 8, 1935,
establishitg New Mexico Grazing Dis-
tricts Nos. 3 and 4, respectively, are
hereby modified to the extent necassary
to perinit the use of the land as herein
provided.

Asg Fontas,
Acting Secretary of the interior.

JANUARY 15, 1943,

[¥. R. Doo. 43-1708; Filed. February §, 1943;Oe ae BAL)

NO,

8-21-92 5 4:04PM |

[PubUe Land Orasr 62)

ALASIA
WITHDRAWING FORLIC LANDS FOR cag of

CONWECTION WITH THE PROSECUTION OF
THR WAR

By virtue of the authority ves

ihe,Presidentaad pureuaat
to Executiver No. ofa .

ordered
By fotos pru 24, 1942, [2 fe

ubject tO Yelid eXisting rights, (1)
all public lands, Including a Fabitelands in the Chugach National Forest,within the folowing-described areas are
hereby withdrawn from sale, location,
selection, and entry under the public-land laws of the Caited States, includingthé Mining laws. and from leasing under
the mineral-leasing laws, and (2) the
minerals in such lands are hereby re-
served under the: dtetion ef the Geo»
retary of the Interive, for use in connede
tion with the prosecution of the wag:

WOeTwHA ALARA
All that part of Alaske lying north of

ine at & point on the boundaryvetween tha Cuited Atates and Canada, ofthe divide between the corte and southforks of Firth River, rogimate latitude
63°82‘ N,, longitude 141'OO’ W.. thence weate
erly, AlOng tate divide, and the periphery of
the Watershed north werd to the Arstia Gogan,

wong tne Se ee of the Brooks
ge an 6 ¢@ Mountains,

Liupume, oneThe are® Césoribed. including beth publieand noospublie lends. segregates 48,800,000
sores. .

ALASKA TENTNEUTA
Beginning at the Righess point on Mt. Vane

leminot, approziuete lativuae 86°18’ NW. lone
gitude 130°24' W.;
Souths, ANPCORLMataly 26 miles, to w pois

On tha sorta ahore of Ivanod Bayer
Northesstarly, approximetely 460 miles,
along the Pacific Goean, Shaiiket gtrais
and Cook Inlet to Tuxednt Bay:

Mortnweaterly, appraximately 4§ miles,
slong the south snore of Tusedni Bay,
to the Headwaters of the principal atreaas
entering Tuxednt Ray from the wees,
eatees the Aleutian Range of mountains
to whe most norvberty pent of Little Laka
Clark;

Southweaterty, appremimately 240 miles,
along the easterty ahores of Littles Lake
Clark, Lame Clare end Stemue take to
Newnalen River, downeweam along the
left bank of Newnhalen River to Dlamna
Lak#, utaWesterly along the north and
Weat ancres of Diamne Lake to Kvichak
River. doWnsrtream siong the left bank

‘of Kvlohak River, and the ahores of
Kvichak Bay ana Mristo! Bay, to s pointaus north of the point of beginning;South approzimately 22 mules, to the point
of beginning.

The area described, inciuding both pupitetnd non-public lands. segregates 15,600,000
acres,

MATALLA- TARATAGA
Beginning at Cottonuwomd Poing, at the

mouth of Copper River, anpretimate latitude
60°17 N., longitude 144°S$'’ W:
Nortnerly, approgimstely 18 miles upstream
along the left bank of Copper River ta a
point om the Noren boundary of the
Chugach National Foreet:

Yaateriy, pproxixuatsly 97 miles, along the
north boundary of the Chugach National
Forest to the east boundary of the nae
tional forast)

“Involved except to the

1599

boundary between the United Stans osCanada;
Bouts, spproximataly 16 misas,Tatsmational Boundary to Mt, Br Bilas;South. appromimacely 36 miles. acrogs Male
aspina Glacier, to the Gul! of Alaska:

Weateriy, approtumately
140 miles, alongthe

eats. bed

POIRE Of ex
6 area dasoribed. locluding pothafd non-public lands, segregates 2.040 000

The total ares described in the tirseAESTOCACSS BPPTCELMately 67,440,000 wren
This order shall not affect

existing réservations of any of the 1mayeXtent neceasto prevent the sale, location, Selection orentry of the above-described lands underthe public-land laws, including the min-ing laws, and the lasaing of tha landsUnder the Mmineraleleasing laws,
.

ASE Foatag,
Acting Séceretary of th

JANUARY 92, 1849”
Oe Interior,

[%. R. Doe. 481798: Filed, February :
0148 a mJ & 1943;

slong tne

beginning

{Btock Oriveway Withdrawal 14. Wyo. 9]
Wrowurna

REDUCTION OCF STOCK ORIVEWAT
WITRURAWAL

The order of the Acting Seerstary of
the Interior of April 94, 1518, establish»
ing Btock Driveway Withdrawal No. 14,Wyoming No. 2, ufider section 18 of theact of December 29, 1916, 39 Gtat. 845, 43U. 8. C, $00, ls hereby raveked 30 far asit aeota the following-desoribad lands:

CTR PaDtCreaL MELDUN

a
Bec, 28. MUNK, EW, and& .

Tun ares deboribed neatequie (honey acces,
Qecaa L. Cuaruay,

daststant Secretary of the intertop,
Jasrcany 6, 1948,

(7. B. Boe, 48-1784; Fu » Feoruary 3

O64 he el
. $. ihe

DEPARTMENT OF LABOR,
Wage and Hour Division.
Lzaanex EMPtoruewr Ceaterwcares
TSSVANCE TO VARIOUS cNDUsTaRs

Notice of issuance of Special Cartis-
cates for the employment of learners un-
der the Pair Labor Standards Act of 1988.
Notice is hereby given that special cers

tiicates authorising the emoloymant of
learners at hourly wages lower than the
minimum wage rate applicable under
section 8 of the Act are issued under
section 14 thereof, Fart 522 of the Regu-
lationa tested thereunder (August 14,
1940 5 FR. 2889, and os amended June
25, 1942, 7 FR. 4798), and the Deter-
mination and Order os Regulation listed

—_"
.

pp

De kx

Tv. NN. B18
7%. B. TT We
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Memorandum

To Paul Kirton, Salictter'a Office

From Max Brewer, Branch of Alaskan Ocology

DEWLine Stations in AlaskaSubj.

and locations of the DEWLine Sites in Alaska. The sites d
In additional response to your questions frurn yeaterday, the following are the names

83 "Main" sites were
Oo y constructed with two rows (trains) ofjoined prefabbed structures, 20 feet wide
by 528 feet Jong, ta house @ complement of 48men plus radar and communications
equipment. The “numbered” sites, called ausxittary radar sftes, had only one “trait,” 628
feet long and with a complementof 20 mon. The “lettered” sites, called ‘intermediate’
sites, were only used as communications (Hine of sight) relay stations, did not contain
radar equipment. had a complement of 6 or 7 men, and were about one-half the length
of = normal tram. All sites had a few outlying structures for equipment and storage. Al
structures were on wooden piling steamed or augured 12 feet into the permafrost. The
iotermediate siteshad airstrips 1200-1500 feet long; the auniliary sites airstrips 3500
feet long, and the main sites airstrips 6000 feet long. All the intermediatesites were
deactivated on 1 July 1963; same of the auxiliary sites. have been deactivated aince that
tire.

LIZ-1 {at Cape Lisburne). This site is the northermmest part of the WHITE
ALICE radar net and is the interface between the WHITE ALICE and the
DEWLine, It is larger than a DEWLine MAIN site and was the only one on
the list that was operated

LIZ-A Code name Cape but actually located at the nearby Cape Sabine.
LIZ-2 Located near Point .

L1Z-B Located at Icy Cape, just inside the western boundary of PET-4 (NPRA).
Located about 4 miles inland from the vilage ofWainwright.
Code name Sinz) Clr,LIZ-C

POW MAILN Located one-half mile east of the NARL Camp at Barrow.
POW-A ON the northeast coast af Cape Stmpaen.
POW=1 Originally called Pitt Point. but located about 4 miles west of Pitt Point and

more recently called . The base of operations for the recent NPRA
exploration is located 0.4 mile west of this site.

POW-B Lecated on Kogru Inlet and the most easterly site in NPRA.
POW-2 Locatedat Oliktok Point sust nertheast af the mouth of the main channe}

of the Colville River.
POW-C Located at Point McIntyre just west ofPrudhoe Bay.
POW-S Code name (s FlaxmanIslend. aithough the station is located on themainlandat Bullen Point.

Prototype (1953-54 feasibility test) site at Brownlow Point near themouth
of the Canning River. This is the western counterpartof the prototype



SENT BY-WOKG WAoM Uv fo
ot

"94 02728 16:42 @Bo07 786 7401 USGS BAG wo» SOLICITOR/E&R Zoos

BAR-1-A atation cast af Barter Jaland, Le, the Air Force eatablished two
stations,one about 100 miles weet af Barter Island and one about 100
miles cast of Barter Island, to check tf the equipment would perform aa
planned before ermbarising on construction of the DEWLine. ! never knew
of a code name for this ate.

POW-D Code name CamdenBay. locatedwest of the mouth of the Sadlerachit
River. Camden Bay, located within the 1002 Aroa, haa the beat anchorage
for boats /bargea between Nome and Demarcation Point.

BAR MAIN Located on Barter laland immediately adjacent to Kaktovik.
BAR-A Located at Huxophrey Paint, but the site is often called Beaufort Lagoon.
BARA-1 Prototype (1953-54 feasibility test) aite located on the eastern shore of

DemarvcationBay. A WWI LST vessel,decormmissionedat Barter Island in
July 1963, sald as surplus preperty shortly thereafter, and sailed, without
any crew, to its present location on 3-4 October 1963, is aground in
Demarcation Bay.

Construction of the DEWLine began in January 1955 and it offietally went into
operation on | July 1957,

The PROJECT CHARIOT camp (Cape Thompson) was established on the bank of
Ogotoruk Creek. Scientific studies were begun during the summerof 1958, with the
moat intensive scientific work being accomplished during 1959-81.

The NARL, in addition to having use of the eight deactivated DEWLine Intermediate
Sites, had permanent, year-round (insulated wooden structures) camps at:

Point Hope + large cabin on piling
Cape TRompscn - 5 wanigans
Wainwright - $ wanigans
Skull Clif + | wanigeao
Atquesuk - (Meade River Village) - 5 wanigans
Noluck Lake - 1 wanigen
Unuat ¢ §buildings,mecluding 3 quonsets
Anaktuvule Pass - | wanigan
Teshekpuk Lake - | wanigan st the NW corner of the lake
Putu - 3 wanigans on the bank of the west channel

of the Colville River, near Nuiqesut
Peters Lake

- 6 structuresand wanigans

- The only major military efforts, other then these discussed yesterday, were the annual
Naval ahip resupply expeditions for the 1944-1963 petroleum exploration program.
1944-63: theMSTS resupply expeditions for the DEWLine. 1965-62 (this effort was
contracted out to « commercial barge company in 1963); and the construction of a 625-
foot high Loran tower at Sinull Cif in 1949.

Don't hesitate to ask if additional information te needed. Meanwhile, itwas goad to tallont >
Max C. Brewer

Attachments(3 maps)
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