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I. INTRODUCTION AND BACKGROUND

You have asked me to determine the impact of the United states
Supreme Court's decision in lvis

United States, 482 -U.8. 193 (1987) (Utah Lake), on the
conclusions reached in Solicitor's Opinien M=36911, lasusd by
former Solicitor Leo Krulitz in 1978, entitled “"The Effact of
Public Land oxder 82 on the Ownership of Coastal Submergad Lands
in Northern Alaska," 86 I.D. 151 (1979) (tha Krulitz Opinion).

Public Land Order 82 (January 22, 1543) (PLO 82), was issued by
Acting -Secretary of the Interior Abe Fortas at the height of
World War II. The order withdrew public lands in three areas of
the Territory of Alaska from oparation of the public land laws,
including the mining and mineral-leasing lawF, "for use in
cennection with the prosecution of the war.®' The three areas
were northern Alaska (also commonly referred to as the '"North
Slope"), tha Alaska Peninsula and the XKatalla-Yakataga region.?
Only the northaern Alaska w}tndrawal is at issue in this Opinion.
PLO 82 was reavoked in }960 , nNearly two years aftar Alagka was
adnitted to the Union,

On December 12, 1978, 8olicitor Xrulitz addressed, in M=36911,

' 8 Fed. Reg. 1589 (1943) (Appendix 1).
? gem map of Alaska (Appendix 2).
3 pLo 2215, 25 Fed. Reg. 12599 (1960).

* Alaska was admitted to the Unien on January 3, 1959, Proc. No.
3269, 24 Fed. Reg. 81-82 (1959). .



two issues arising from the withdrawal made by PLQ 82 in northern
Alaska: (1) the extent of the withdrawal and (2) its effect on
state ownershlp of inland and offshors suomerged lands’ in
northern Alaska., 86 I.D. 181, 152. The Solicitor concluded that
"PIO 82 expressly reserved the submerged lands underlying the
inland navigable waters within the area it withdrew in northern
Alaska." Id, at 174=-75. He further held that title to the
inland submerged lands did not pass to Alaska upon statehood, nor
upon ravocation of PLO 82 in 1960, JId, at 175%. In contrast to
the inland submarged lands, the Socliciter found that PLO 82 did
not withdraw tha coastal submarged lands, which passed to Alaska
upon statehood. Id. Former Sacretary of the Interior Cecil
aAndrus concurred in the 1978 Opinion.

In 1987, nine years after the Xrulitz Opinion was issued, the
Suprema Court considered, in Utah lake, a c¢laim by tha United
States that it had raserved to itself thae bad of an inland
navigable lake while Utah was a tarritory, and that the lakebed
remained in federal cwnership when Utah bacame a state in 1896.
In a 5-4 decision, the Court rejacted the United States' claim
and held that thes bad of Utah Lake had not heen included in the
federal reservation in question. The Court further concluded
that even if the lakebed had baean rasarved, the evidence was
ingufficient to establish that the United Statses intended to
deiaat Utah's title to ths bed whan Utah was admitted to tha
Union.

In December 1988, than Secratary of t¢he Interiocr Donald P. Hodel
agkad tha Solicitor to review the Krulitz Opinion in light of
ytah Lake and to advise him whether the Supreme Court's dacision
required the Department to reconsider its position as to the

5 aAlthough the titla of tha Krulitz Opinion refers only to
"coastal" submerged lands, the Opinion addrassed ownership of
bath coastal and inland submerged lands. The Krulitz Opinion
uges the terms "coastal submerged landa" and "offshore submerged
lands" interchangeably. .

é 'By letter dated February 23, 1979, Secratary Andrus notified
the Alaska Nativa Claims Appeal Board (ANCAB) of the Opinion and
directed ANCAB to apply the Opinion to all cases posing similar
lagal and policy issues. See : (Kuugpik
Corporation), ANCAB No. VLS 78-=32, 3 ANCAB 297, 303-04 (1979).
Following Secretary Andrus' direction, ANCAB.appllied the Krulitz
opinien and held that the States dcaes not own inland submergad
lands under navigable watars within the area withdrawn by PLO 82
(in thia case, the bed of tha Nachelik Channel of the Colville
River).

T 482 U.8. 193, 208=-09.



effect of PLO 82 on title to submarged lands.?! Secretary Hodel
also askad tha Solicitor to consider tha effact of the Utah ILake
decision on Executive Ordep No. 908, withdrawing the Chugach
National Forast in Alaska.” Tha Sacraetary then assumed
jurisdiction of two cases before the Intserior Board of Land
Appeals (IBLA) pending guidance from the Solicitor on the effect
of the PLO 82 and Chugach National Forest withdrawals in light of
the Ytah Lake daecision, In June 1991, you renewed Secrastary
Hodel's request and asked me to raview the 1578 Krulitz Opinion
to determine whether it should be modifiad in 1ight of the 1987
Supreme Court decision.

Matters related to land status within PLO 82 and other pre=-
statehood withdrawals in Alaska ara now under litigation in the

! Memorandum, dated December 20, 1988, from Secretary of the
Interior Donald P. Hodel to Solicitor, captioned "Appeal of State
of Alagka ¥, Morgan Coal Conpany." See al3o memorandum, dated
December 20, 1588, from Secrstary Hodal to Director, Offica of
Hearings and Appaalsa, under the identical caption.

s Exec. Order No. 908 (1908) (unpublished).

1 the Secratary's assumption of jurisdiction was pursuant to 43
C.F.R. § 4.5. TFirst, Secratary Hodel directed the IBLA to stay
Morgan Coal Co,., IBLA 86-1234, a challange by Alaska to the
Department's position on PLO 82. Second, he directed the IBLA to
raopen and stay Stats of Alaska (Katalla River), IBLA 85-768, 102
IBLA 357 (1988), a dispute over rights to oil and gas in the bed
of the Katalla River. The IBLA held that Utah lLake compelled the
conclusion that Executive Qrder No. 508, the withdrawal for the
Chugach National Porest, did not include the lands underlying
navigable waters (specifically, the Katalla River). Thus, IBLA
concluded titla to tha bad of tha Katalla River passed to Alaska
upon statehood.

In addition to thesa two IBLA cases, the IBLA itself has stayed
at least four proceadings pending Departmental review of the
Krulitz Opinion. Thess cases include: (1) Stata of Alaska, IBLA
86-1498, concerning the Jago River in the Arctic Naticnal
Wildlife Refuger (2) State of Alaska, IBLA Nos. 86-1262 and 86~
1397 (Consol.), involving State salections of tha Kasagarluk
Lagoon and Chukchi Sea; (3) State of Alaska, IBLA 86-1500,
Seldovia Lighthouse, an appeal by the 8tate of a BLM conveyance
of submerged lands to a Native corporation relying on Executive
Order 3406; and (4) State of Alaska, IBLA 87-116, Haida ‘
Lighthouse, an appeal by thae State of BLM's convayanca of
submerged lands to a Native corporation undar EXecutive Order No.
3406. ' '



United sta;es Supreme court'' and in the federal district court
in Alaska.'? Wwhile this Opinion considers only the applicability
of the Utah Lake principles to the PLO 82 withdrawal, it is
anticipated that the State of Alaska and other interested parties
will raise future gquestions on other pre-statehood withdrawals
and reservations.'’ Therefore, this Opinion davotes considerabla

" In ypitad States v. Alaska, No. 84, Original, (filed May
1979), pending bafore a Special Master in the Supreme Court,
Alaska has argued, inktar alia, that Utah lLake compels a finding
that the Unitad S8tatas did not retain submaerged lands in
connection with the withdrawals for the Arctic National Wildlifa
Refuge and the Natiornal Petroleum Resarve Numbaraed 4 (NPR=4)
(NPR-4 was renamed National Petroleum Reserve-=-Alaska (NPR-=A) in
1976, 42 U.B8.C. § 6501). Both of these areas were also withdrawn
by PLO 82. The Special Master has not yet issued a final
dacision in this case. See Briefs of State of Alaska, dated
September 23, 1987 and October 9, 1987,

2 since 1980, the Stats has filed thresa lawsuits (now
consolidatad) claiming that 25 percent of the area within NPR-A
that was opened by Congress to oil and gas leasing in 1580 was
land beneath inland navigable waters. Tha Statas claimas that
. title to these lands passed to Alaska upon statehood. Alaska v,
United sStates, Civil No. A=83~343 (filed July 5, 1983),
coneolidatad with Case Nos. A-84-435 (filaed October 11, 1984) and
A-86-181 (filed March 27, 1986). See algo Alaska v, United

, Clvil No. A-87-450 (filaed Septemtar 18, 1587) (title to
bad of thae Kowparuk River within the PLO 82 reservation).

3 At the time of Alaska Statehcod, thara wares $0-95 million
acres of federal reservations in Alaska. Many of thesa
reservations still exist for a variety of purposes, including
parks, refuges and military reservations. According to
‘Departmental figures the total acreage of public lands in
withdrawal status ap of October 1556 amounted to 92,310,000
acraes. fes ' :

8. 35, 85th cong., lst Sass. 197 (1957) (1937 Senate Hearings):;
e i

A "withdrawal" of land refers to a statuta, executive ordar, or
an ‘administrative order that removes faederal lands from the
operation of specified public land lawa, including use,
dispogsition and mining laws, that otherwise might apply. A
"rggarvation” (s a withdrawal of land for a particular federal

t ' ' (continued...)
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attention to the analysis of the Utah Lake dccision'before
determining its specific application te the PLO 82 withdrawal.

I have reconsideresd the 1978 Krulitz Opinion; examined tha
language, history and purpcsa of PLO 83: con?truad the Alaska
Statehood Act of 1?58 (Statahoocd Act or'AsA)‘ and the Subraerged
Lands Act of 19531° and analyzed the Utah Lake dacision and its
two-part standard for federal retention of inland submerged lands
in pre-statehood resarvations to detarmine its applicability to
the PLO 82 withdrawal. I conclude that the principles
articulated by the Supreme Court in [tah lake apply to PLO 82, I
furthar conclude that, pursuant to thoae principles and the
Alaska Statehood Act, the lands underlying inland navigable
waters in the area withdrawn by PLO 82 in northern Alaska were:
(1) part of the withdrawal in the first instance, and (2)
retained by tha United Statesg upon Alaska's admission to the
Union with an intent to defeat state titla.'® Tharafora, the
Utah Iake decislion dces not raquire that I reverse the
conclusions of the Krulitz Opinion, altﬂpugh significant
additional analysis has heen performed. This Opinion
supplements tha Krulitz Opinion and supersedes it to the extent
of any inconsistencies.

B(...continued)

purpose or purpeoses, such as for national parks or military uses.
Sae gsngrally, Baynard, E. 2ublic Land Law and Proceduxg § 5.36
(1986); g£68 AlEQ Coggins, Gaorga and Wilkinson, Charles Faderal
Public Land and Natural Resources Law 239-40 (24 ed. 1987).

“ 92 stat. 339, 48 U.S.C. nota prec. § 21.
B 43 U.s.C. §§ 1301-131%.

' aAfter PLO 82 was revoked in 1960, Alaska was entitled to
salect lands in the arsa formerly withdrawn by PLO 82, and not
otherwise reserved, subject to the President's approval. Alaska
Statehood Act, § 6(b), 72 Stat. 339, 2340. See infra n. 43.

7 Tha analysia in this Opinion is controlling in the
disposition of thosa casas before tha Department pertaining to
the area withdrawn by PLO 82, a.g,, the Morgan Coal case, gge
supra n. 10. This Opinion does not determine the effact of the
Utah lake decision on the Chugach National Forest withdrawal
(Katalla River case).

'* as previously noted, the Krulitz Opinion considered the

effect of PLO 82 on both offshore and inland submargad lands on
the North Slope. This review of the Krulitz Opinion is limited
to:its discussion and conclusions regarding lands under inland
navigable waters within the area withdrawn by PLO 82. :
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My ressarch has led me to conclude that Congress had a number of
concerns befora it at the time of the Alaska Statahood act. In
the area of PLO 82, I belleve thay wera conflicting. In reaching
my conclusions, I am compelled to highlight the significant level
of Executive Branch activity immediately prior to Alaska
Statahood which evinces an intent to rascind PILO 82. Statamants
'0of Secretary Seaton and modification of PLO 82 in 1958 raiss an
argument that at least for part of the arsa within PLO 82, the
faderal intant to reserve submsrged lands and to defeat state
title to those lands was less than clear.

Nonetheless, my raview of the history of axecutive and
congrassional activity laading to passage of the Alaska Statehood
Act discloses no formal revocation of PLO 82. The record also
discloses a contemporaneoug concern on the part of tha Executiva
Branch and Congress to preserve withdrawals made for military
purposas in northern Alaska. It appears that the intant to
preserve withdrawals was clear and affirmative. The competing
interest in making lands available to the State - including
subnerged lands - appearsd to bae of lesser priority to Congress
in northern Alaska than lssues of national defense.

This review sets out the historical documents I relied upon in
rsaching this decision, These materials were obtained from a
variety of archival scurces. These documents, I believe, best
sat out the conpeting concerns cCongress had bafora it at the time
of Alaska Statshood, and which lead me to this difficult
conclusion. If other materials axist, I would be delighted to
review them.

A. History of Public Land Order 82

Public Land Order 82 was issuaed by Acting Sacretary of the
Interior Abe Fortas on January 22, 1543. PLO 82 provided in
pertinent part:

WITHDRAWING PUBLIC LANDS FOR USE IN CONNECTION
WITH THE PROSECUTION OF THE WAR

By virtus of the authority vested in the President and
pursuant to Executive Order No. 9146 of April 24, 19423,
‘ .

subject to valid existing rights, (1) all publie lands,
including all public lands in the Chugach National
Forest, within the following-dascribed areas arae hereby
vithdrawn from sale, location, selection, and entxy
undér tha public-land laws of the United States,
ineluding the mining laws, and from leasing undar the
mineral-leasing laws, and (2) the minerals in such
lands are héreby reserved under the jurisdiction of the
Secretary of tha Interior, for use in connection with

6



tha prosscution of the war. . . .
8 Fed. Reg. 1599 (192413).

As established in 1943, PLO 82 withdrew three tracts of land in
distinct regions of Alaska: Northern Alaska, thes Alaska
Peninsula and Katalla-Yakataga. ©PLO 82 provided lsgal
descriptions of tha lands withdrawn within each of the areas and
provided estimates of affected acreage a&s follows: 15,600,000
acres in the Alaska Peninsula, 3,040,000 acres in
Katalla-Yakataga and 48,800,000 acres in Northern Alaska.'®

The PLO B2 dascriptien of the Northaern Alaska withdrawal is asg
follows:

NORTHERN ALASKA
All that part of Alaska lying north of a line beginning
at a point on the boundary between the United States
and Canada, on the divide bkatwasn the north and socuth
forks of the Firth River, approximate latitude 68°52!
N., longitude 141°00' W., thenca wastarly, along this
divide, and the periphery of tha watershed nerthward to
the Arctic Ocean, along the crest of portions of the
Brooks Range and the De Long Mountains, to Cape
Ligburne.

8 Fed. Reg. 1599 (1943). This area encompassed the arsa of the
pre-existing Naval Petroleum Ressrve Numberaed 4 (NPR-4¢) and much
of the area lﬁﬁor withdrawn for the Arctic Natiocnal Wildlife
Range (ANWR) .

It is usaful to examine PLO 82 in its historical context. Alaska
was purchased from Russia undar tha terms of a treaty signed
March 30, 1867. 15 Stat. 539. The Senate approved this traaty

¥ golicitor Krulitz notsd that the acreage figures did not
correlate with any existing map of the areas. 86 I.D. 151, 161-
64. The acreages do not correspond to any independent
neasurasments made since 1943 using planimeter or other technology
not available then. The survey methods available in 1943 to
estimata acreage in this type of remote, partially mountainous
terrain would not be expected to produce accurate figures.
Accordingly, the acreages recited provide no reliable evidence as
to whether the drafters of PLO 82 believed they were including or
axcluding submerged lands. I4d.

¥ pro 2214, 28 Fed. Reg. 12598-99 (1960). ANWR consisted of
approximately 9 million acres when established in 1960, 0f that
amount, approximately 5 million of the 9 million acres wers
includaed within PLO 82. This Opinion will deal with only those
lands originally withdrawn by PIO 82,
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april 9, 1867, and President Andrew Johnson signad it May 23,
1867. JId. By the Act of May 17, 1884, Congrsss establighed
Alaska as a civil and judicial district with a civil government,
a govaernor and a district court systam. 23 Stat. 24. This
statute applied the general laws of Oregon to Alaska. Id.
Congress established tha Territory of Alaska by the Act of August
24, 1912. 37 stat. 512. This Act axtanded the Constitution and
the laws. of the Unilted States to Alaska and provided for an
@lectad Territorial lagislatura. Igd.

By lettar of February 8, 1923, to the Secratary of the Interier,
Acting Secretary of the Navy Theodore Roosevelt suggestad that
‘certain lands in northern Alaska ba withdrawn and daesignated as
NPR-4 "in view {0of] the future needs of tha American Navy for an
adequate supply of fuel oil and other petrolsum products" and for
othar purposes. The lettar statad, “[c)lonsiderable evidence of
the axistenca of pstroleum in large quantities'is alrsady
available." President Warren G. Harding signed Exegutive Ordear
No. 3797-A @stablishing NPR=4 on Fabruary 27, 1923.¢' The
Executive Order was amended by PLO 289, July 20, 1945 (signed by
Abe Fortas, Acting Secrastary of the Intarior) (10 Fed. Reg. 9479
(1945)) to delete the penultimate paragraph, which read as
follows: "Said lands to ke s¢ rasserved for six years for
classirication, examination, and preparation of plans for
development and until otherwise ordered by the Congresas or tha
President." The affact of this modification was to remove any
time limitation from the withdrawal. '

Ag provicusly noted, PLO 82 was issued on January 22, 1943,
during world War 1I. Tha United States had entered the war
approximataly thirteen months earlier after the bombing of Pearl

N Tne Prasident's authority to make withdrawals derives from
two sources: (1) express congressional delegations, such as the
Act of June 25, 1910, 36 Stat. 847 (Pickett Act), which was an
express dalaegation by Congrsss of its power ovar the publie
lands; and (2) impliad authority granted by Congress to the
Executive. The implied withdrawal authority of the President was
the focus of tha dacision in United States v, Midwaegt 04l Co.,
236 U.8. 459 (1915). There, the Suprema Court held that Congress
had, by acquiescence cver a long period of time, impliaedly
granted to the President tha power to withdraw public lands as
the agent for Congress. Sgee alsQ 40 Op. Atty. Gen. 73 (1941),

; 441 F. BSupp. 839 (D.
Wyo. 1977). In 1976, Congress repealed the Praesident's implied
withdrawal authority in the Faederal Land Policy and Management
Act, Pub. L. No. 54-579, titla VII, § 704(a), 90 Stat. 2744,
2793, '
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Harbor on December 7, 1941.% When PLO 82 was signed in 1943,
Japan had actually invaded North America and occupied three
islands in the Alsutian chain == Kigka, Attu and Agattu.

Contemporaneocus documents gensrated by the Commissioner of thae
General lLand Office and the Director of the United Statss
Geological Survey raevaal the views of key Interior Department
officiala about the withdrawal. They ghow that a major focus of
PLO 82 was tha oil and gas rasources of northern Alaska. Thay
also show that thera wgs dlsagresment as to whether tha
vithdrawal vas needed.® After PLO 82 was established, the

2 world war II began with Germany's invasion of Poland on
September 1, 193%. Tha United States declarad war on Japan
Decamber 8, 1941, the day after the Japanaesae attacked Paarl
Harbor. World War II ended September 3, 1945, with the formal
surrender of Japan to the United States and its allles.

# wyol. 23 Collier's Encyclopadia 606, 617 (1383).

24 Memoranda of November 20, 1943, from Fred W. Johnson,
Commissioner of the General lLand 0ffice, and November 16, 1942,
from W.C. Mendenhall, Director of the U.S. Geological Survey,
diacuss the strategic military position of Alaska and the
possibility of oil and gas resources in tha three reserved
tracts. 86 I.D. 151, 178~80. <Commissionar Johnson stated:
"(tihae strategic position of Alaska with ralation to the war
effort has multiplied many fold the need for exploration for the
purposa of locating and developing a supply of oil and gas within
the territory." JId. Commisaioner Johnson went on to note that
daspita favorakle oil and gas leasing terms available to private
operators undar the oil and gas leasing laws:

there is no commercial oil or gas wall in Alaska at
this time. rurthermore, tha possibility of immediatea
cparations in the areas is slight . . . . This
withdrawal is proposed as an effective means of
reserving the land to permit of tha perfaction of the
nacessa arrangements and of cempletion of any
exploration program that may ba undartaken.

Id. With regard to the North Slope withdrawal, Mr. Nendenhall
expressed the view that the most promising oil lands were already
embraced within NPR-4. He stated:

The boundarics of Naval Reserve No. 4 include not only

the lands that are meat hoperful for aexploration in this

part of Alaska, but far more land than can conceivably

be explored for oil, by drilling, during the present

emargency. I sea no present necsssity for enlarging .
(continued...)



Dapartment of the Navy participated with tgf Department of the
Interior in administering northern Alaska.

The area encompassed by PLO 82 in northern Alaska is a virtually
treeless area, physically cut off from the rest of the Stata by
the Brooks Ranges, an east to west mountain chain. North of the
range, the Arctic Slope is a flat plain marked by thousands of
water bodies. The physical geography and the geology of the
arca, yvarticularly NPR-4, is described in a jcznt United States
Geolog}cal Survey/United States Navy publication preparad in
1953, The United Statas Geological Survey conductad broad
studies in the area of NPR-4 from 1923 to 1926 and published the
rasults in 1930 as United States Geological Survey Bullatin

815. The Navy along with Geological Survay personnel conductad
extensive expleration of NPR-4 and adjacent arsas from 1945 to
1983, USGS Bulletin 301,

Between January 1943 and December 6, 1960, when PLO 82 was
revoked, the Interior Department issued twenty-four public land
orders modifying PLO 82 or otherwise applying to the withdrawal

%(,..continued)
Naval Reserve No. 4 and thereforae, do not advise the
withdrawal that you describa under the captioen
"Northern Alaska."

Id. A handwritten note dated November 18, 1942 and signed
"Wolfsohn" was appended at the bottom of this msmorandum as
followa: '"Note: I discussed with Secretary Ickaes and he
instructed that we proceed with the withdrawal of tha three (3)
areas.” 86 I.D. at 180.

s 524, 2.3., Mamorandum of Agreament between the Buraau of Land
Management, U.S. Department of the Interior and tha 0ffica of
Naval Petrocleum Reserves, Department of the Navy, April 2, 1987,
which, among other provisions, assigned exclusive jurisdiction
ovar oil and gas deposits in Naval Petrolaum Rasarva No. 4 to the
Navy and raquired consant of tha Navy for activities permitted or
administsered by ths Bureau of Land Management. :

.® Reed, John C., COR, USNR, Expleoration of Naval Petroleunm

t AYraasg hern Alagsks 944~ )
History of the Fxploration, Unitsd States Geological Survey
Professional Paper 301 (1958) (USGS Bullatin 301) at 7-13.

77 smith, Philip S. and Mertie, J.B., .Jr., Gaglogy and Mineral
Resources of Northwesterin Alaska, United States Geological Survey
Bulletin 815 (1930) (UBG8 Bulletin 815). - ' :
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area,? A number of these orders sat aside sites for specific

military uses for the Navy and the United States Air Force,
Others accomplished diversa purposes, such as resarvation of a
school or weather statlon sitas. Three of the aarly
modifications to PLO 82 pertained to oil, gas and coal.?®

# 7The following public land orders affacted PLO 82:

PLO # Zgderal Registaer Rafarance
151 12 Fed. Reg. 495 (1947)
233 9 Fed. Reg. 6570 (1544)
250 9 Fed. Reg. 14072 (1944)
254 9 Fad. Reg. 14784 (1544)
289 10 Fed. Reg. 9479 (1945)
299 10 Fed. Reg. 13077 (1945)
323 11 Fed. Reg. 9141-42 (1946)
394 12 Fed. Reg. 5731 (1947)
715 16 Fed. Reg. 3586 (1951)
BO6 17 Fed. Reg. 1650 (1552)

1288 2) Fed. Reg, 2686 (1956)

1313 21 Fed. Reg. 5416 (19586)

1457 22 Fed., Reg. 6300=01 (1957)

1571 23 Fed. Rag. 54 (1958)

1587 23 Fad. Reg. 1031 (1958)

1600 23 Fed. Reg. 1828 (19%8)

1621 23 Fad. Rag. 2637 (1858)

1624 23 Fed. Reg. 2987 (1958)

1851 24 Fed. Reg. 4054-55 (19%9)

1932 24 Ted. Reg. 6316-17 (1959)

1950 24 Fed. Reg. 6872 (1959)

1565% 24 Fed. Reg. 7200 (1559)

2188 25 Fed. Reg. 8146 (18€0)

2214 25 Fad. Reg. 12598-99 (13960)

2215 25 Fed. Reg. 12599 (1960)

* Though PLO 151 was issued on July 19, 1943, it was classified
secret and was released from this status by letter of the
Secretary of Commerce dated October 31, 1946 and published at 12
Fed. Reg. 495 (1547). There is a misprint in 43 C.F.R. Appaendix-
Table of Public Land Orders, 1942-1991 at 129,

# These modifications are as follows: (1) PLO 250, November 20,
1944 (signed bz Abe Fortaas, Acting Secretary of the Interior) -
.o permit the issuance of free cocal mining permitas and the mining
and removal, undar the supervigsion of tha Sacretary of the
Interior, of coal deposits necessary f£for fual in Indian and other
faderal institutions (9 Fed. Reg. 14072 (1944)): (2) PLO 254,
Dacamber 15, 1944 (signed by Harold Ickes, Sacretary of the
Interior) - to permit the issuance of new oil and gas leases :
' : (continued...)
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On August 14, 1946, Acting Sacretary of the Interior Oscar L.
Chapman issuaed PLO 323 (11 Fed. Rag. 9141 (1946)), which revocked
the withdrawals of the Alaska Peninsula and Katalla-Yakataga
tracts formerly withdrawn under P1O 82. Accordingly, after this
- date PLO 82 applied only to northarn Alaska lands.

In 1958, PLO 82 was further meodifled to permit wmining locations
and minaral leasing on lands within the boundaries of PLO 82,
except for the area of NPR-4, and except for an area included in
an application for withdrawal filed by the Buraau of Sport
Fisherﬁﬁl and Wildlifa for use as the Arctic National Wildlife
Range. PLO 1621, April 18, 1958 (signed by Fred A. Seaton,
Secretary of the Interior) (23 Fed. Reg. 2637 (1958)), provided
these latter lands (l.e., the lands raquastad for wildlife
purposes) would remain segregated from leasing under tge mineral
leasing laws, and from location under the mining laws.”™ PlLO

1621 stated that approximately 16,000 acres of landas to be opened
to mineral develcpment lay within the Known geologlc structure of
the Gubik gas field and that the aresa would be offered for oil
and gas leasing through competitive bidding. PLO 1965, August
29, 1559, (also signed by Sacretary Seaton) (24 Fed. Rag. 7200
(1959)) amended PLO 1621:

to the extent neacessary to permit the preparation and
£iling of leasing maps affecting all lands situated
within the known geologic structura of the Gubik gas
field, and lying within the two~mile buffer zone
adjacent to Naval Patrolaum Rasarva No.. 4, eastablished
by Public Land Order No. 1621 . . . . This action was
taken upon recommendation of the Department of the Navy

¥, ..continued)

pursuant to preference right applications under section 1 of the
act of July 29, 1%42 (56 stat. 726, 30 U.8.C. § 226b) (9 Fed.
Reg. 14784 (1944)):r (3) PLO 299, October 9, 1943 (signed by
Harold Ickes, Secretary of the Interior) - to permit the issuance
of coal permits and leases (10 Fed. 13077 (1945)).

3 the Arctic National Wildlife Range was raedesignatad as the
Arctic National wildlife Refuge by Title III of the Alaska
National Intarest lands Conservation Act (ANILCA), 168 U.S.C. §
668dd note.

3 ' 1n connection with the opening of PLO 82 to mineral
development, it im worth noting that in 1954 an important change
occurred in tha mining laws. A mining claimant who went to
patent no longer obtained the oll and gas within the subsurface
estate. 30 U.8.C. §§ 521-524 (1958). Accordingly, in 1938 the
United States could open the area to mineral developmant without
losing contzol ovar tha oil and gas resources. o
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that leasing of the lands involved go forward in crdar
to protect against loss of revenuses to the United
States through drainage of adjacent lands located
within Naval Petroleum Raeserve No. 4.

24 Ted., Reg. 7200 (1959).

Througheout the pest-war perioed in the 19503, Interior, in
censultation with the Navy, considered terminating PLO 82 and the
NPR-4 reservation. By 1954, the Navy had concluded PLO 82 could
be relinquished. However, the Navy advocated retention of the
NPR-4 withdrawal. Saa discussion in section IV, infra.

PLO 2214, establishing the Arctic National Wildlifae Range, was
issued by Secretary Seaton on December 6, 1960 (25 Fed. Reg.
12598-99 (1960)). Immediately upon establishing the range, which
kapt tha area in a resserved status, Secretary Sgaton revoked PLO
82 by means of PLO 2215 (25 Fad. Rag. 12599 (1960)).%

B. The Krulitz Opinion

The history of PLO 82 played an important role in the Opinion
preparad by Solicitor Krulitz in 1978. He obsarved at the cutset
of his Opinion that ownership of submerged lands in thae araea of
northern Alaska described in PLO 82 depended on three factors:

(1) whether PO 82 withdrew submerged lands: (2) if so, whethar
PLO 82 prevented transfer of title to these lands from the United
States to Alaska upon statehood in 1959; and (3) if so, whether
revocation of PLO 82 two years after statshood vested ownership
of the submerged lands in Alaska. 86 I.D. 151, 152..

After an extensive review of the history, text, and purpose of
PLO 82 and an analysis of the applicable statutes and legal
principles, S8olicitor Krulltz summarized his findings regarding
inland subnerged lands as follows:

1 conclude that PLO 82 aexpressly reserved tha submerged
lands underlying the inland navigable waters within the
area it withdrew in northern Alaska, and that tharaeforae
guch lands did not pass to the State of Alaska under
the Alaaka Statehood Act by operation of the Submergad
Lands Act, and 4i4 neot pass to the State upon
revocation of PLO 82.

Id, at 174-75.

In reaching these conclusions, the Solicitor reasoned that:
(1) the United states had full sovereign power over lands in the

32 proO 2218 wasm issued on the same day as PLO 2214, December 6,
1960. 8ag alzpn 86 I.D. 151, 170.
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territories, including the power to reserve lands under navigable
waters to itsslf or convey them to third partias, id, at 154-5s;
(2) the term "public lands" appearing in the title and body of
- PLO 82 could ba construed to encompass submerged lands in lighe
of judicial precedent and Departmental interpretation in 1943,
id, at 156-57: (3) the "sweeping language" employed in PLO 82 to
describe the arxea withdrawn on the North Slope implied the order
‘withdrew everything within the exteriocr boundaries of the
vithdrawal, including submerged lands, id, at 164; (4) the
purpose of PLO 82 to protect critical regions of Alaska from
private intarferencs with the federal oil and gas program nesded
for the war effort avinced a secretarjial intent to withdraw
submerged lands as well as uplands on the North Slope, id, at
164~169; (5) PLO 82-"aexpressly retained" inland submergad lands
when Alaska entserad the Union, pursuant to tha Submerged lLands
Act of 1953, made applicabla to Alaska by the Alaska Statehood
Act of 1988, 14, at 172; (6) the withdrawal of inland subnarged
lands by PLO 82 fell within the "public exigency" exception to
the judicial infarence againat disposals of lands under navigable
waters during the territerial period, 4, at 173-74, citing

o * , 270 U.S. 49 (1926)71 and (7) the
revocation of PLO 82 aftar Alaska Statehood 4id not transfer
title to the inland submerged lands to the Stata becauge the
Submergad Lands Act grant operated only at tha moment of Alaska
statehood, not two years later, id, at 174. Each of thesa
factors is discussed more fully below,

1. Authority of the United States Over Submarged
Lands in the Territorias

Solicitor Krulitz began his analysis with a review of the Fedaral
Government's power to ragulata and dispose of lands beneath
navigabla wvatars during the territorial pericd. He noted that,
undar the common law, tha United States held title to lands
beneath navigable waters as the territorial sovereign. 86 I.D.
151, 154, However, once a stata aentered the Union, title to the
beds of navigable waters passed to the state. Id., citing
Shively v, Bowlby, 152 U.8. 1, 49-50 (1894). The concept of a
state acguiring titlae to lands under navigable waters .within its
boundaries upon statehood, known as the aqual footing doectrina,
is not mentioned in the Krulitz Opinion by name. Nevertheless,
the Solicitor statad its fundamantal principle and discussad the
major Supreme Court decis&pns enunciating and reatffirming the
doctrine. Id, at 154-55.

As early as 1850, in Goodtitle v. Kibba, 50 U.S. (9 How.) 471,

D 'gpe infra Section II.B, for discussion of equal footing
doctrina.

14



478 (1850),** the Supreme Court recognized that the United States
had the authority to convey lands under navigable waters in the
tarritorias to privata parties. Almest half a century later, in
Shively v, Bowlby, 152 U.S. 1 (1854), the Suprame Court
established that the Fedaral Governmant had the power under the
Constitution to convey lands under navigable watcrﬁ to third
parties during the territerial period. Id, at 48. Solicitor
Krulitz summarized his revisw of the relevant cases as follows:
"Thus, it was well-settled that the submerged land during the
territorial psriod was proparty of tha United Statas, subject to
retention or disposal by Congraess." 86 I.D. 151, 155, citing
U.S. Const. Art. IV, Sec. 3, Cl. 2.% |

M gopdtitle involved a congrassional grant of lands banaath a
navigable river. Tha grant was made after Alabama's admission
into the Union. The Court held that no title passed to the
‘patantee because title to the submerged lands had passged to
Alabama upon statehood. However, Chief Justice Taney, writing
for tha whole Court, stated: "Undoubtedly Congress might have
granted this land to the patantea, or confirmed his Spanish
grant, hefora Alabama kecame a State., But this wag not done."
50 U.S. (9 How.) 471, 478 (amphasis added).

5 concerned a private party's claim that he had been
granted a portion of the bed ¢of the (navigable) Columbia River by
the United States while Orsgon was a taerritory. The Court held
that the pre-stateshood grant from the Unitsd States passaed no
title to the submargad lands to the grantea. Rather, title to
the submerged lands passed to Oregon at statahocod. gSee also

t y 270 U.8. 49 (1926), where the
Court held tha United States did not intend to include the bed of
a navigabla lake within the Red Lake Indian Resarvation for the
banefit of the Chippawa Indians before Minnesota became a stata.
Title to the lakebed thus passed to Minnescta upon atatehood.
Id, at 58. In Montana Power Co, V., Rochaster, 127 F.2d4 189 (9th
Cir. 1%42), the court held the United Stataa had power to hold
lands under inland navigable waters in the Flathead Indian
Reservation in trust for tha Indians, as against the claims of a
subsaquently created state. Becausae the federal reservation at
{ssua there was an Indian raesaervation cresated by traaty, it was
treated as a grant to third parties, as opposed to a federal
retention of submerged lands. Sg8 infra n. 44 and accompanying
text.

3% article IV, S8ection 3, Clause 2 provides: "Congress shall
hava Power to disposa of and make all needful rules and
regulations respacting the Territory or other Property belonging
to the United S8tates." As explained in n. 37 infra, Congress has
at times dslegated its constitutional power to withdraw public .
lands to the Executive, either expressly or by implication.
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2. Meaning of the Phrase "Public rLands" in the
Territory of Alaska

Having established that tha Unitaed States had the authority to
withdraw submergad lands in the Territory of Alaska by msans of
PILO 82, Solicitor Krulitz next examined the text of tha order teo
datarmine if the Secretary had intended to do so. He obgerved
that PLO 82 expressly withdrew “all public lands" in the areas of
Alaska described in the order. Id, at 154. However, the order
does not define "public lands." PLO 82 reads in relevant part:

WITHDRAWING PUBLIC IANDS FOR USE IN CONNECTION
WITH THE PROSECUTION OF THE WAR

By virtua of the authority vestaed in the President and
pursuant to Exacutive Order No. 9146 of April 24, 1942,

It g ordered ag followg:

Subject to valid existing rights, (1) all nublic landa,
including all public lands in the Chugach National
Foreast, within the following described areas are hersby
withdrawn . . . .

8 Fed. Reg. 1599 (emphasis added). Exacutive Order No. 9146,
which in the copening paragraph of PLO 82 declares to be the lagal
basia for the withdrawal, likewise containa no definition of
"public lands.® In the Executivae Order, Presidant Franklin D.
Roosavelt delegated his authority to withdraw or reserve the
"public lﬂpds of the United States" to the Secretary. of the
Interior. g6 I.D. 151, 165 n. 15. However, the Executive
Order doeg not specify whether submerged lands are embraced
within the term "public landas."

7 egxecutive Order No. 5146 raads:

By virtue of the authority vested in ma by the act of
June 25, 1910, c. 421, 36 stat. 847, and as Praesident
of the United States, I heraby authorize the Secratary
of the Interior to sign all orders withdrawing or
reserving public lands of the United States, and all
orders revoking or modifying such orders . . . .

. Fxec. Ordar NO. 9146, 3 C.F.R. 1149~-50 (1938=-43). PLO 82 was
issued pursuant to the presidential delegation of authority
contained in Exacutive Order No. 9146. In 1943, the President's
withdrawal power derived, in turn, from both axpress
congressional acts, such as the Pilckett Act, 36 Stat. 847, and
implied executive powers. Sea v , 236
U.3. 459 (1915); 40 Op., Atty. Gen. 73 (1941):;: _
, 441 P. Supp. 859 (D. Wyo., 1977).
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To determine what the drafters of PLO 82 meant by the words
"public lands" in 13%42-43, Solicitor Krulitz looked to 'the
contamporanaous intent of tha Department in withdrawing and
reserving 'public lands.'™ 86 I.D. 151, 154, citing Udall v,
calochlager, 389 F.2d4 974 (D.C. Cir. 1968) and

' , 337 U.S. 86 (1949). He concluded that PLO 82 could
be construed to include submergaed lands according to legal
prscadent axisting at the time of PLO 82's creation and "the
common Departmental undarstanding in 1943 ragarding Alaska." 3g¢
I-DA 151' 1570 : .

In making this determination, Solicitor Xrulitz considered two

" opiniona to . be of particular relevance. Pirst, the United States
Suprems Court dacision in

Btates, 248 U.8. 78 (1918), indicated tlat public lands in Alaska
may include submarged lands. 1In that decision, the Court
considered whether an 1891 Act of Congress setting aside '"the
body of lands Known as Annette Islands" in Alaska as a
rasarvation for tha Matlakahtla Indians embraced only the upland
areas of the islands or also included adjacent waters and
submerged lands. JId. at 86-87 (emphasis added). The Court found
that Congress' purpose in creating the rasarvation was to assist
and encourage tha Maetlakahtlans to become salf~sustaining.

Noting that the Indians, who were largely fishermen and hunters,
could not sustain themselves from the use of the uplands alone,
the Court held that the reservation in the 1851 Act embracad "the
whole of what is known as Annette Islands," including the
gurrounding waters and subnerged lands. JId, at 89.

Second, Solicitor Krulitz ralied on a Solicitor's oOpinien, signea
by Acting Solicitor Kirgis on April 1%, 1937 (six years before
PLO 82 was signed) on "the authority of the Sscretary of the
Interior to reaserve waters in connection with . . . land
regervations for Alaskan Nativaea undar the Act of May 1, 1936."
86 I.D. 151, 1568=-57, citing 56 I.D. 110 (1937). The 1936 Act had
extendad. thae Indian Reorganization Act to Alamka and authorizead
the Secretary to reserve "publlc lands" adjacent to lands
previoualy reserved for Alaska Natives, or other "public lands"
occupied by them. The Kirgis Opinion concluded that "public
lands" in Alaska, undar the 1936 Act, includad waters adjacent to
any lands already reserved or baing reserved for the Natlives. 56
I.D. 110, 115. In reaching this dacizion, the Acting Solicitor
raasonad:

The term "public lands" is synonymous with tha ternm
"public domain," and the tidewaters of the territories

" of the United Btatas and thae lands under them have been
classified as part of the public domain since they
belong exclusively to the United States Governmant and
ars subject to its dlsposition.
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Id. at 114, citing Alaska Pacific Fisheriaxz, 248 U.S. at 87,

Twelve yeara later, the United Btatas Supreme Court ¢onstrued the
identical statute that was at issua in the 1937 Solicitor's
Opinione-the Act of May 1, 1936, 49 Stat. 1250-51
--in Hynes v. Grimes PACKing Co,, 337 U.S. 86 (1945). The Court
held that both the 1936 Act and Executiva Order No. 9146 (the
same Executive order under which PLO 82 waa issued) authorized
the Secratary of the Interior to include lands bensath navigabla
waters ig{the,withdrawal of "public lands" under section 2 of the
statute, The Court cited with approval the 1937 Solicitor's
opinion and applied a similar analysis. I4, at 114. Although

: was decided six yaears aftar PLO 82 was issued,
Solicitor Krulitz emphasized the importance of that casa:

Ovarall, this case is significant in manifesting a con-
tinuing attitude by the Supreme Court not to accord
talismanic significance to the words '"public lands,"
but instead to recognize in some instances that the
ternm "public lands" as used in Executive Order 9146
(the legal basis for PLO 82) can includae submerged
lands.

86 I.D. 151, 158. Thus, the meaning of '"public lands" in Alaska,
the Krulitz opinion concludaed, "turn(s] on the language and
purpose of the specific withdrawal at issue." Id, at 159,

3. PL1O 82's Description of the North Slope Withdrawal

Turning to the specific language of the withdrawal order,
solicitor Krulitz noted that PLO 82 withdrew "all public landa"
in "Northern Alaska," consiasting of "[alll _that part of Alaska
lying north of a lipe" described in the order. 86 I.D. 151, 160
(emphasis added). The "sweaeping language" employed in PLO 82 to
describe the area withdrawn in northern Alaska implied that
inland submerged lands were included within the boundaries of the
withdrawal. Jgd., at 164. Any lands intended to be excluded from
the withdrawal, Sollcitor Krulitz reasoned, would haye required a
"spacifically~worded exception to that affect." Id. No such

¥ The Suprema Court was unanimous on the point that "public
lands," within the meaning of section 2 of the Act of May 1,
16836, included adjacent tidaelands and coastal wataers in the
raservation for the Xarluk Indians. 337 U.8. at 127-28, 13s.

¥ 1rhis conclusion follows from the rule of construction for

federal reservations that, in general, all landa within the metes

and bounds of the reservation perimeter (including lands
(continued...)

18



exceptions were made in the oxder either exprass or implied. 1In
fact, the only limitation that PLO 82 imposed on the vast
withdrawals it made in Alaska is the order's concsession to "valid
existing rights." I4.%

4, Purpcse of PLO 82

Becausa the inclusion of submerged lands in a withdrawal of
"public lands" in Alaska daspends largely on the withdrawal's
purpose, .the Krulitz Opinion next focused on the intent and
purpose of PLO 82. Public land ordars, tha Solicitor observed,
should be construed to effactuata the purpcse of tha withdrawals.
Id, at 164, citing Hvnes v, Grimas Packing Co,, 337 U.S. 86, 116
(1549) 1 United States v, Alaska, 423 F.2d 764, 767 (9th Cir.
1970) cert. denied, 400 U.S. 967 (1970): gaa alag
Fisherias v, Unitad Stateg, 248 U.8. 78, 87 (1918)., 1If the
withdrawal's purposa raquires the inclusion of areas of navigable
water, then the navigabla water body and the submerged lands
beneath it will ke assumed to be included. 423 F.2Q at 767.

The principal purpose of PLO 82, Solicitor Krulitz determined,
wag to preclude intaerferasncae by privatea claimants and leszees
with tha fedaeral oil and gas davelopment program on the North
Slope needed for the war effort. Thias purpose supportaed a
construction of PLO 82 that withdrew inland submerged lands. 86
I.D. 151, 184-69. As the Solicitor axplained:

' {Tlhe drafters of PLO 82 naed not have foreseen faderal
development efforts directly on or over thae submarged
lands in question in order to withdraw them. Rather,
the purpose {of PLO 82) was to prevent private activity
anywhere in the general area from lnterfering with
proposed federal activity . . . . Such private
activity on or near inland subnerged lands might well
hava posad complications to proposad federal activity
on the submerged lands or on adjacent uplands. It
would have been unwise to stop tha withdrawal at the
boundaries of inland watsrs.

¥ (...continued)

underlying navigabla waters) are intandad to be included in the
reservation. 86 I.D. 151, 164 n. 13, citing

Qklahoma, 397 U.S. 620, 634 (1970). In GChogtaw, the Supreme
Court hald the United statas conveyed title to the bed of the
navigable portion of the Arkansas River within Oklahoma in the
federal grants made to the Choctaw and Cherckee Nations under
various treaties.

I

49 iﬁgg guRzZAa n. 19 and accempanying text.
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Id, at 16s8.

solicitor Krulitz noted that tha Secretary had reasocn to faar
private interfarenca with the fedaral oil and gas program in thae
areas withdrawn by PLO 82 in 1943, ineluding in and around the
beds of inland waters. Id, at 168. It was not until after 1947,
four years after PLO 82 was lssued, that tha Interior Department
determined that the Mineral Leasing Act of 1920, as amended, 30
U.8.C. §§ 181 at geg., d4id not authorize the issuance of oil and
gas loaaes on submerged landa off the coasts of the United
gtates. In fact, parmits had been iggued undar the Mineral
Leasing Act for submerged lands in the Arctic Ocaean, in bays,
swamps, and bayous in Texas and Loulslana, and in the Gul?f of
Mexico offshora of those two states, Id, at 167-68. Furthermore,
in the statutes extending the mining laws to Alaska and the
amendments to thosae laws, Congress expressly authorizeﬁ mining
for gold and other precious metals in submerged lands. 4, at
168. 8Such activities would certainly have justified including
submergaed lands in the PLO 82 reservation to prevent the
posaibility that total federal control over them might ba
frustrated.

5. submerged Lands Act of 1953 and Alaska Statehcoed
Act of 1958

After datermining that lands under inland navigable waters wers
included in the PLO 82 withdrawal, S8clicitor Xrulitz congidered
whether the United States "expressly retained"™ the inland
submergaed lands, pursuant to tha Submerged Lands Act of 1933,
when Alaska entared tha Union in on January 3, 1939, 14, at 170-
72. The Submerged Lands Act, 43 U.S.C. §§ 1301-1315, was enacted
ten years after PLO 82 was issued, but before Alaska Statahcod.
Saction 6(m) of the Alaska Statehood Act made the Submerged Lands
Act applicable to Alaska. 72 8tat. 339, 343.

The Submerged Lands Act granted and confirmed to the states title
to the lands baneath inland navigable waters within the states,
and granted to the stataes the submerged lands within the
boundaries of the states lying .off their coasts. 43 U.S8.C.
§§/1311(a) and 1312. Under these provisions, Solicitor Krulitsz
reaasoned, all coastal submerged lands as well as lands underlying
inland navigable waters in Alaska "would unquestionably have
passed to the State upon its admission to the Union." 86 I.D.

41 | so0licitor's Opinion, 60 I.D. 26 (1947); gee Justhein v.
McRay, 229 F.2d4 29 (D.C. Cir.), gaxt. denied, 356 U.8, 933
(1956) .

2 | 2ot of June 6, 1900, § 26, 31 Stat. 329, ag amendad by the
Act of May 31, 1938, 52 Stat. 588, and the ACt of Aug. 8, 1947, §
1, 61 Stat. 9167 see 30 U.5.C. § 49a.
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151, 171. However, section 5(a) of the Act exempts cartain
catagories of lands from the general grant of submergsd lands to
the atates including: "all lands exprasslv ratained by or ceded
to the Unlted statss when the State entared the Union (otherwise
than by a general retentlon or cassion of lands underlying tha
marginal sea) . . . ." 43 U.S.C. § 1313(a) (emphasis added).
Solieitor Krulitz concluded that, under the "expressly rstained”
sxcaption in gaection 5(a) of tha Submerged Lands Act, title to
lands under inland navigabla waters within PLO 82 did not pass to
Alagka at the time of statshoocd. 86 I.D. 151, 172.

s, The Holt State Bank Standard for Federal Disposals
of lLands Under Inland Navigable Waters

After reviewing the history, text and purpose of PLO 82,
analyzing the judicial and Departmantal lagal precedents in 1943
regarding withdrawals of submergad landas, and applying the 1953
Submergaed Lands Act to the PLO 82 withdrawal, sSolicitor Xrulitz
finally conaidered the applicable rula for determining whether
inland subkmerged lands were included in the PLO 82 withdrawal.
Id. at 172-~74. He acknowledged the two leading Supreme Court
cases reitarating the lengstanding federal policy of regarding
lands under navigable watars in the territories as held for the
ultimate benefit of future states. Shively v, Bewlby, 152 U.s8. 1
(18%4) s United Statea v, Holt State Rank, 270 U.8. 49 (1926).
Thosa cases established that the Unitead States has refrained from
disposing of such lands except when impelled to do so by some
"international duty or public exigency.™ 152 U.8. at 57=58; 270
U.S. at 55. In Hol% Stata Bapk, the Court announced a
frequently-quoted formula for detarmining if a conveyance by the
United Stataes includaes submerged lands: "“([D]jisposals by tha
United States during the territorial period are not lightly to be
"inferred, and shaould not be regarded as intended unlasgs the

D)

L L] LIl W B d& [) = " 8- A 5364
270 U.S. at 35 (emphasis added).
Solicitor Krulitz initially distinguished the Holt State Bank and

A line of cases because they involved federal
"digposals,” as copposed to reservations or withdrawals, of
submarged lands. 86 I.D. 151, 173. However, saven if tha PLO 82
withdrawal wers regarded as a "disposal® of public lands, PLO 82
£61l clearly within the "international duty or public exigancy"
axcaption to the praesumption in favor of state ownarship of lands
beneath navigable waters. Id, at 173~74. The Solicitor notad
. "PLO 82's direct relationship to the prosecution of World War II
-~ a 'public exigency' beyend challenge.™ Id. Federal retantion
of this area of high oil and gas potential to facilitate national
defense and to protact national supplies of valuable fual thus
constituted a "public aexigency" sufficient to meet the strict
tast for defeating state ownership established by Holt State Bapk

and ghively v, Bowlbv. Id. -
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7. Revocation of PLO 82 in 1560

Finally, Solicitor Krulitz examined the effect of the ravocation
of PLO 82 by PLO 2215 in December 15360 (25 Fed, Reg. 12599
(1960)) on Alaska's title te the inland submerged lands in the
former PLO 82 withdrawal. 86 I.D. 151, 174. He concluded that
with respect to statas admitted after its enactment, tha
Submerged Lands Act grant cperates only at the time of statshood.
Therafore, the revocation of PLO 82 two years after Alaska
gtatshoocd did not transfar titla to ths inland submerged lands
within the former PLO 82 withdrawal to the State. Jd, at 174-
75, On the contrary, because tha Solicitor found tha Unitad
States had "expressly ratainad" the inland submerged lands on thae
North Slope at the tims of Alaska Statshood, pursuant to section
5(a) of the Submerged lLands Act, 43 U.S.C. § 1313(a), this
constitutad a "permanent rotangion by the Unitad states of those
submerged lands." Id, at 174.°

II. THE UTAH LAKE DECISION AND ITS EFFECT ON THE KRULITZ OPINION
A. Introduction
‘The Utah lLake case ls the latast decision in line of cases

defining the aqual footing doctrine as it applies to state titla
to lands underlying inland navigable waters. This section will

3 gcee 86 I.D. 151, 174 n. 34, quoting section 4 of the Alaska
Statahood Act, which provides that the Statas "foraver disclainms
all right and title to any lands not grantad or confirmed to the
State . . . ™ Solicitor Krulltz explained that inland submerged
lands remainad in fedaral ownership despite the revocation of PLO
82 in 1960 "excapt where the State of Alaska has selected the
submerged lands in question and the Federal Government has
approvad these selectiocns." 86 I.D. 151, 153. In 1971, under
the Alaska Native Claims Settlement Act, 43 U.S.C. §§ 1601 at
gag., Congregs authorized selections by eight Native village
corporations and a Native regional corporation within the
boundaries of the. former PLO 82 withdrawal. In 1983, Solicitor
coldiron clarified the State's right to select submerged landa
within the former PLO 82 withdrawal in Solicitor's Opinion M-
36949, entitled "Stata Selaectiona of Onshore lLands Underlying
Navigable Watars in the Geographic Area of Ravoked Public land
Order 82," 91 I.D. 67 (1984). He held that PLO 2215, which
ravoked PLO 82, returned formerly reserved submerged lands to tha
status of "pudblic lands" and made them available for salection by
the State. Id, at 67, 69. In section 901 of ANILCA, 43 U.8.C. §
1631, as anended in 1988, Congress authorized conveyances of
landx under inland navigable waters in Alaska to Alaska Native
corporations and the Statae of Alaska if the submergad lands had
been retained by tha Federal Govermment at the time of statehocod.
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raview the history of the equal footing doctrine and analyze the
application of it in Uiah Lake. S8ince the 1978 Soliciter's
Opinion was issued, the Suprama Court of the Unitad Statgg has
decided two cases that directly applied the equal footing
doctrina to datarmine whether the Faderal Government or a stata
ownas lands beneath particular inland navigable watars. See
Riviaion of Statg landa Vv, Unitsd Scates, 482 U.S. 193 (1987)
(UsAaR Iaka)/ Montana v. Unfited Statas, 450 U.S. 544 (1981)
(Meontana). Neither case changsd exiating law concerning the
equal footing doctrina, but as I will discusa, in Utah fake, the
Supreme Court articulated a specific two-part pronged inquiry
applicable to equal fcooting cases involving federal reservations
and withdrawals.

In Montana, the Court considered whaether the United Statas had
recognized and conveyed baneficial title to the bed of the Big
Horn River to the Crow Tribe or whethar tha United States had, at
the tima of the treatlaes, ratained full ownership of the
submerged lands, which then pagaed to the Stats of Montana when
it was admitted to the Union. The Court concluded that the
specific treaty languaga and the historical circumstances under
which the Crow Reservation was created were not sufficient to
ovarcoma the strong presumption against conveyance, and therefors
title to the bed of the river passed to the sState of Montana upon
its admission to the Union. The HMaontana dacision reaffirmed and
relied on well-established equal footing doctrine principles, and
did nothing to alter the law as it existed in 1678, when
Solicitor Krulitz issued his Opinion,

In Utah Lake, however, the Supreme Court considerad for the first
time a claim by tha United Statea that it had reserved to itself-
~rather than conveyed to a third party--submerged lands beneath
inland navigable waters, and thereby defaatad the title a future
gtate otharwise would have obtained under the equal footing
doctrine. In deciding the case, ths Court provided specifis
guidance concerning what is required for a pre-statehood federal
resayvation of lands beneath inland navigable waters to overcome
the aqual footing doctrine and defeat statas title.

B. The Equal Footing Doctrine
Under the equal footing doctrina a new state is admittad to the

4 The Big Horn River was within the aboriginal territory of the
Crow Tribe. While generally treaties are viewed as a reservation
of rights by tribes and not a grant of righta to them, United
States v, Winang, 198 U.8. 271, 381 (1503), the Court in Montana,
for purposes of the aequal footing doctrine, viewed the treaties
as conveyances by the United States of recognized benaficial
title to the Tribe, rather than a "reservation" of title by the

United 8tates for itself, as trustee of the Tribe.
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Union on an "equal footing" with the Thirtsen Original States.
As a general matter, ownarship of lands beneath ﬁpland navigabkle
waters 1s considered an incidant of sovereignty. When the
United statas was formed, the Original Statas '"claimed title to
the lands under navigable waters within their boundaries ag the
sovereign. successors to the English Crown." Utah Lake, 482 U.S8.
at 196. DBecause naw states are admitted to the United 8tates on
an "aqual footing," the dooctrine provides that "[als a general
principlae, the Faderal Government holda such lands in trust
(during the territorial periocd] for future States, to be granted
to such States when thay enter the Union and assuma sovereignty.”
Montana, 450 U.8. at 331 (citing RPollard's Leggsee v, Hagan,

U.8. (3 How.) 212, 222-23, 229 (1845)).

Although the Federal Government is considered to hold lands
beneath inland navigable watars in trust for future statesg, it is
by now wall-astablishaed that Congresa has the power to convay
such lands prior to statshood and thereby defaat the title a new
state would otherwise acquire under the egqual footing doctrine,
Montana, 450 U.S. at 551. However, "hecause control over the
property underlying navigable watars is so strongly identified
with the sovereign power of government, . . . it will not be held
that the United Statas has conveyed such land except becausa of
'‘some internaticnal duty or public exigancy.'™ Id, at 552
(quoting United Statam v, Holt State Bank, 270 U.8. 49, 55 (1926)

}). Thus, the Supreme Court has infarred a
“econgressional policy to disposa of [lands under navigable
waters] only in the most unusual circumstances." Utah Lake, 482
U.8. at 157.

A court deciding a question of title to the bed of a
navigable water must, therefore, begin with a strong
presunption against conveyancea by the Unitad States,
. « « and muat not infer such a conveyance 'unless tha
intention was definitely declaraed or othaerwise mada
plain,* United States v, HQlL State Bank, [270 U.S.] at
55, or was rendered 'in clear and especial words,'

. (41 U.8. (16 Pet.) 367,] 411
{(1842)), or 'unless the claim confirmed in ternms
ambraces the land under the watars of the strean,'

, [137 U.B. 661,] 672 ([(1891)]).

Montana, 450 U.S. at 852,

C. Utah lake Dacision

The dispute in Utah ILaka arcse over ownership to the bked of Utah
Lake, a navigable frashwatar laka covaring 150 square miles. The

“S ' See Pollard's Lessea v, Hagan, 44 U.S. (3 How.) 212, 229
(1845) .
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Department of the Interior issued oil and gas legases for the
lands underlying the lake, and tha State of Utah brought suit,
claiming ownership of the bed under the equal footing doctrins.
.The Unlted States aaserted ownership based on pre-stateheced
statutes and Executive Branch actions selacting and reserving the
site of the lake for raservolr purposes.

In 1888, eight years before Utah's admission to the Unien,
Congress authorized the United 8tates Geological Survey to select
sites for reservoirs and other irrigation facilities, and
provided that all such lands "which pay haeresaftar ba designated
‘or selectad" as such, ware reserved as property of the United
statea and withdrawn from entry, settlament or occupation.
sundry Appropriations Act of 1888, 25 Stat. 505, 527 (1888 Act)
(emphasis added). The law vas passed in response to concarns
that homestsaders on public lands in the Weast might claim lands
sultable for reservoir sites or irrigation works, and in doing
80, intarfare with future reclamation afforts. Utah Lake, 482
U.S. at 198=89.

In 1889, Major John Wesley Powell, Director of the Unitsd States
Gaological Survey, submitted a raport stating that the "aite of
Utah lake in Utah County in the Territory of Utah is hersby
selectsd as a raserveoir site, togethar with all lands situate
within two statute miles of the border of said lake at high
watar." Id, at 199%. Tha naxt yaar, bacausa of tha unintanded
expansive effact of the 1888 Act, which by statutae had reserved
all lands that '"may" be designated under the Act, Congress
repealed the Act, but provided "that reservoir siteas heretofore
located or selactsd shall rsmain segrsgated and ressrved from
entry or settlement as providad by [tha 1888 Act]." Id.

In the Utah Lake litigation, the United States contended that
Major Powell's selection of the lake site pursuant to the 1888
Act, and the 1890 Act confirming sites that had heen located and
selected, reserved title to the bed of Utah Lake in the United
Statss, and that the bad remained in federal ownarship upon
Utaht's admigsicen %0 the Union. Igd. at 200. The State of Utah
contended that although the Federal Government had the' authority
to: dafaat a future state's title under the aqual footing deoctrina
by a conveyanca of submerged lands to a third party, the Federal
Government lacked any authority to defeat a stata's title by a
foderal raservation of subnerged lands heneath navigable waters.
In addition, the Stata argued that even if the Faderal Government
had such authority, it had not accomplished that result with
regpect to the bed of Utah Laka.

The Supreme Court rejected tha Unitad Stataea' claim of ownership
of the bed of Utah Lake, concluding that under the facts of the
case, the United states had not intended to reserve the bed of

i
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the lake within the reservoir sita.** The Court furthar
concluded that aven: if such a rsservation had been accomplished,
the avidenca did not establish an intent by the United States to
defsat tha future state's titla.

In deciding the Uhah Lake case, the Court reiterated tha strength
.of the equal footing doctrine, the strong "congressicnal policy
to digposs of sovereign lands only in the most unusual
circumstancas," id, at 197, and the fact that a congrassiocnal
intant to defeat a stata's title to land under navigable waters
is not lightly inferred, and "should not be regarded as intended
unless the intention was definitely declared or otherwise made
very plain." I4. (quoting Holt State Bank, 270 U.S. at 55.).

The Court repeated the liigh standard of proof applicable to the
equal footing inquiry, which must “"rpegin with a strong
presumption against convayance by the United States, and nust not
infer such a conveyance unless tha intsention was definitely
declared or otherwise made plain, or was renderasd in clear and
especial words, or unless the claim confirmed in terms embracas
ths land under the waters of the stream." Id, at 158 (quoting
Mantana, 450 U.S. at 552 (omitting internal quotations and
citations)).

In addition to reiterating the standard of proof neceassary to
dafeat a state's acquisition of title under tha equal footing
doctrine, thae Court in Utah Lake articulated twoe distinct
inquiriss to which that standard of proof applies:

Given the longstanding policy of holding land under
navigable waters for the ultimate benefit of the
states,. . . we would not infar an intent to defeat a
State's equal footing entitlement from th%,mera act of
reservation itself, Assuming, arguendq,([*’) that a
(federal) reservation of land could be effective to
overcome the strong prasumption against the dafesat of a
atata title, :

‘4 The Court expressed some skepticism about Utah's argument
that the United Statas completaly lacked tha powar to raeserve
submerged lands to itself, aeven though it could convey such lands
to third parties and thareby defeat a future state's titlae.
Because the Court hald, under the facts of the case, that no

. reservation was accomplished, it did not decide tha quastioen.

See Utah Lake, 482 U.S8. at 200-01. The dissent in Utah lLake
axprassly concluded that Congress doas have the power under the
Constitution "to prevent ownership of land underlying a navigable
watar from passing to a nevw State by reserving tha land to itself
for an appropriate public purpose.” Id, at 209 (White, J.,
dissenting).

‘7 gea gupra n. 46 and accompanying text.
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Id, at 202 (emphasis and bracketed material added).

The Court explain&p the two~prongad inquiry not as a new
principle of law,” but as the logical corollary toc the usual
inquiry applied in cases involving a conveyance by the United
States to a third party. The Court pointed ocut that “({w)hen
congress intends to convey land under navigahle waters to a
private party, of necgassity it must also intend to defeat the
"future State's [title]," i4., Recause once ocwnarship has been
conveyed away by the United States to a private party, the Unitad
States no longer has ownership to pass to the State at the time
of statshood. A raservatlion of such lands to the Federal
Gavernment, however, does not automatically carry with it the
nacassary implication of dafeating the future state's title,
becausge continued fsderal ownership and control of reserved
submerged lands during tha tarritorial pariod is not "of
necessity" inconsistent with permitting tha future state to take
title. Id. Thereforse, the Court announced that when the United
States seeks to establish its continued ownarship based on a
reservation, it must also establish, by the same standard of
proof raquired for showing the initial rasarvation, that the
reservation was intanded to defeat state titla.

In applying the above principles to the facts of the Utah Lake
case, the Court first sxamined the language of the 1888 Act. It
concluded that the general reservation accomplished by the
statute 4id not axpressly refer to and did not necessarily
include lands under navigable waters. The Court reitarated the
principle that "'Ccongress has never undertaken by general laws to
dispose of' land under navigablas watsrs.” JQ, at 203 (quoting
Shively v, Bowlby, 152 U.8. 1, 48 (18%4)). The Court also

“! 1n 1971, in United States v. City of Anchorage, 437 F.24
1081, 1083 (9th Cir. 1971), the court of appeals similarly
suggestad a two-part inquiry in a case involving the Alaska
Railroad Act. The court distinguished between the faderal
resarvation of submerged lands and the rataention of such lands
after the admission of Alaska to the Union. The court held that
the submerged lands by necessary implication had bheen reserved by
the Faedaral Government and of necassity had been retainad by the
Federal Govermment at statehood. Id, at 1084-85: gaa
, 423 F.24 764 (9th Cir. 1970) (federal

reservation and retention of submerged lands .in Kenai Moose
Range). .
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examined the purposes, goals, and structure of the Act, and
concludaed that it could not be construed to reserve lands bensath
navigabla watera. Id. at 207.

In addition, although .the Geoclogical Survey's statements
cancerning the Utah Lake site possibly suggested an intent te
sagregate and reserve the bed of the lake, the Court concluded
that guch astatsments '"cannot be taken aa unambiguous stataments®
and "need not be taken as a statement" of intent to include the
lakebed within the 18895 reservation. JId, at 205 n.* & 206. Nor
did the Court find in the 1850 Act of Congress, ratifying sita
selections, a "clear demonstration" of intent to ratify
reservation of ths bed of Utah Lake. Id4, at 207. Thua, in light
of the strong presumption against disposalas or reservations of
lands beneath navigable waters, the Court concluded that the
evidence wvas insufficisnt to demonstrate such intent by tha
United States. Consegquently, the Utah Lake site failed the first
prong of tha twe-pronged tast.

While this finding was sufficient to dispose of the case, the
Court in Utah Lake alsoc discussad the second prong of the inguiry
for cases involving federal reservations. It concluded that even
1f a federal reservation of the lakebed had been effected,
“Congress did not clearly express an intention to defeat Utah's
claim to the lakebed under thea equal footing doctrine upon entry
into statehood." JId, at 208. The United Statas had offered no
evidence of congreasicnal intant to dafeat Utah's entitlement.
Id. Furthermore, kased on the structurs, history, and purposas of
the 1888 Act, tha Court concluded that the statute strongly
suggested that Congraess had no such intention. Jd. The Court
notad that "{tlhe tranasfar of titla of the bed of Utah Lake to
Utah « . .« would not necessarily prevent the Federal Government
from subgsequently developing a reserveoir or water reclamation
project." l14. (emphasis added). In other words, tha faderal
purpose for reserving the submerged lands could be fully
satisfied without the necessity of continued faedaral ownership at
statehood.

Rapeating the Holt Statg Bapk standard as applied to both prongs
of. the inquiry, the Court concluded that "Congress did not
dafinitely declare or otherwise makes very plain either its
intention to resarve thae bad of Utah Lake or to dafeat Utah's
title to the bed under the equal footing doctrine.™ Id, at 209.

I conclude that the Utah Lake decision did not change existing
law concerning the equalvfootin? dectrine. Both the strong
presunption that lands beneath inland navigable waters ars held
in trust for future statas, and the standard of proof required to
overcome that prasumption, are reaffirmed, but not changed by the
Court. The Court reiterates the strong showing that must be made
to defeat a state's title, citirig most fraguently the Holi Stata.
Rank summary that such intent is "not lightly to ba inferred, and
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should not bea ragardad as intanded unless the intention was
definitely declared or otherwise made vexry plain." Utah Lake,
482 U.8. at 197, 198, 201-02, 207, 209.%

However, I also conclude that the Court has for the first time
clearly jidentified the two-pronged nature of the inquiry to ba
undertaken when the United States claims continued federal
‘ownership of title to lands baneath inland navigabla watars after
a state has been admittad to the Union. I think it critical to
this analysis that whilae Utah Lake 4id not purpoert to change
exigting law or overturn the lagal principles relied upon by
Solicitor Krulitz, tha Court has provided a clsar articulation of
tha two-pronged inquiry with which to examina the conclusions
reached by Solicitor Xrulitz concerning federal resservation and
ratantion of lands bensath inland navigable waters within the PLO
82 withdrawal area in northern Alaska.

Quite apart from the conclusions reached, the Krulitz Opinion
employs an analytical framework which doea not fully track with
the equal footing approach contained in Utah lLaka. Both the
Xrulitz Opinion and Utah lLake genarally rely on the same well-
established equal footing doctrine principles, but thars is a
disjuncture between the two. Certainly, whila Solicitor Krulitz
discussed axtensively the Federal Government's intent to include
lands beneath navigable waters within the lands resexrved by PLO
82, he 4id not utilizae the two-pronged inquiry articulatad in
Uran _LaxXae, $.8,, did thae United States establish that Congress
(1) clearly intended to include land under navigable waters
within the reservation and (2) atfirmatively intended to dafeat
futura state title to such land. In addition, although Solicitor
Krulitz analyzed and discussed the Alaska Statehocod Act and the
‘Submerged Lands Act, he did not distinguish clearly between tha
Submerged Lands Act and the equal footing doctrine, and did not
address the ralationship between the two. 86 I.D. 151, 172.
Many of the facts and circumstances discussad by Solicitor
Krulitz remain relevant to applying the Utah Laka inquiry to PLO
82 and the statehood Act. Neverthelass, in light of the more
pracisa guidance provided by Utah LakXe, I beliaeve the issues
examined and conclusions reachad by Soliciter Krulitz warrant
resxanination.

III. APPLICATION OF THE UIAH LAKE TEST TO THE CREATION OF THE
PLO 82 WITHDRAWAL IN 1943

In Section II., supra, I determined that the Utah Laka tast
applies to PLO 82. In this section, I will determine whaethaer the

¥ Thae standard of proof can also ba satisfiad, of course, if
the intent "was rendarad in clear and especial words, or . . .
the claim confirmad in terms embraces the land under the wvaters
o£ tha stream.* Utah lake, 482 U.S5. at 198.
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executive withdrawal in 1943 satisfied the two-part test. In
Section IV., infra, I will examine congressional and executiva
actions through the revocation of PLO 82 to determinsg whether
Congress or the Executive Branch affirmatively intended to dafsat
Alaska's title to lands underlying inland navigabla waters within

PLO 82. In Saction V., infra, I will apply tha Utah Laka tast to
the Alaska Statehood Act.

I believe it is necessary to axaming the withdrawal at its
incaption, subsequent congressional and executive actions, and
relavant statutory languaga at tha time .of statehood to ensure
that Congress' intent in this matter is known. To the degrse an
executive withdrawal ancompassed submarged lands and was intendad
to dafeat state title, congresssional ratification of a withdrawal
without submerged lands would indicate that title to the
submergad lands passed to the state at tha time of statshaood.

It has been argued by the State 0f Alagka that an executive
withdrawal == rather than a congrassional act of rasarv&Fion -
cannot alone defeat state title to the aubmerged lands, That
proposition 18 not at issue in this oOpinien becausa I have
determined that Congress, in the Alaska Stataehced Act, did
address the dispositlion of the entire area encompassaed by PLO 82
in northern Alaska. As notad abova, the Statehood Act will be
discussed in detail in Section V., infra.

A. Application 6f the Utah Laks Dacimion to Exacutive,
as Well as Congressional, Withdrawals

The two-part test in Utah Lake referresd specifically to ths
intent of Congress -- not the Executive Branch -~ to reserve and
ratain submerged lands.. .The Court in Utah Laka did not address
the gquestion whaether the Executive, as wall as Congrass, may
withdraw or reserve submerged lands 80 as to defsat a future
state's titla. Utah Lake involved a purportsd congrassional
withdrawal of landa under the Sundry Appropriations Act of 1888,
25 Stat. 505 and ratification of axacutive action in the 1890
Act. PLO 82 was an executive withdrawal issued by Acting
Sacretary of the Interior Fortas pursuant to a delegation of
authority by Pressident Franklin D. Roosavelt. The delegation was
accomplished by Executive Order No. %146, which, in turn, wae
issued under tha authority of tha Pickett Act, 36 stat, 847, and
the powers of the President. The Suprema Court has long
racognized that the Executive Branch acts as the agent for
Congress in exercising its conatitutional authority over the
public domain. United States v, Midwest Q41 Co., 236 U.8. 459,

0. sse Alaska's Second Supplemental Brief on Questions 8, 9, 10
and 11 of the Joint Statement of Questions Presented and
Contentions of the Partiss, at 22-23, United States v, Alaska,
No. 84, Original (brief filed Septembar 23, 1987).
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471=-475 (1915).°' To the degree an exscutive withdrawal has been
ratified by congress, the authority for dafeasance of state title
is clear. Thus, in this case, it is important to examine the
Exacutiva's intent at the time of withdrawal and Congress' intant
at the tima of statshood. This analyais focuses on the PLO 82
withdrawal to adduce intent.

B. Intent to Withdraw lLands under Inland Navigable Waters

The text and purpose of PLO 82 demonstrate that the Secretary
clearly intended to include lands underlying inland navigable
vaters in the withdrawal in 1943. Many of the legal and
avidentiary considerations discussed in the Krulitz Opinien ara
relevant to the Utah lLake inquiry even though Solicitor Krulitz
did not explicitly appl¥ the strong presumptieon in favor of stata
title to lands beneath inland navigable waters within pre-~
statehood reservations. His axhaustive analysis of the
Secretary's intent to withdraw inland submerged lands, including
an examination of the history, language and purposa of PIO 82,
comports fully with the equal footing inquiry of Holt Stats RBank
suprs, reaffirmed in Utah Lake. The most compelling evidence of
secretarial intent to include inland submerged lands within the
PLO 82 withdrawal follows.

!

First, the all-inclusive langquage of PLO 82, withdrawing "all
that part of Alaska" north of the Brooks Range and the De lLong
Mountains, including "the watsershed northward to the Arctic
Ocean," evinced a clsar intent by the Secretary to include inland
submerged lands within the areas withdrawn on the North Slopa.

. 86.I.D. 181, 160. This intaent was reinforcaed by a

contemporaneous map of the withdrawal outlining the vast area,
without excluding any bodies of waters or lands beneath themn.
Id, at 161-62, 164.

Second, PLO 82's rsference to "public lands" was consistent with
an' intent to withdraw submerged lands under contemporanaous
judicial and Departmental precedents construing variocus statutory
land withdrawals in Alaska. Jd, at 155~5%7, These precedents
established that a construction of "public lands" to embrace
submergad lands was essential if it furthered the purpose of the
withdrawal. Alaska Paclific Fisheries co, v, United States, 248
U.S. 78, 87 (1918) (intent to resarvs submerged lands may be
determined by necessary inference from the purposes of tha

' gg@ supra n. 21. See AlRQ U.S. Const. Art. IV, § 3, cl. 2
{Property Clausa) and Art. I, § 8, Ccl. 18 (Necassary and Proper
Clause).
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reservation) ™ Hynes v, Grimes Packing Co., 337 U.S. 86, 116
(1949) (1936 statute authorizing S8ecretary of the Interior to
withdraw "public lands" in Alaska included submerged lands in
light of the withdrawal's purposa).

Third, the purpose of PLO 82 supports a finding that Saecratary
Ickes intended to withdraw inland submerged lands in his 1942
direction to Dapartnmantal officials to proceed with the PLO 82
withdrawal. Background documents damonstrate the order wasg
primarily aimed at protecting the oil and gas resources of the
three ragions designated in PLO 82 for Boasibla federal
developnent in support of World war II. S8ubmergad lands in
Alaska in 1943 were subject to entry and location under the
mining laws and mineral leasing laws. 86 I,D. 151, 159, 168,
Not inecluding submerged lands within PLO 82 would have frustrated
its purpose.

This situation contraasts sharply with that in Utah lLake, where
the Court found the lakebed was not subject to settlement,
location, or antry undar the public land laws applicable in Utan.
Ffurther, by virtue of the navigational saervitude ownership of the
lakebed was not necessary to carry out tha purposaes of tha
withdrawal, il.,e,, reserveir protaction. Thus, the Supreme Court
found no need to infar a raservation of the bed of Utah Lake in
connectien with the fadaral reservation at issue there,”*

2 mne Supreme Court stated in
United sStateg, 248 U.5. 78, 87 (1918):

T™hé principal question for dacision is whether the
reservation creatsd by the Act of 1891 ambraces only
the upland of the islands or includes as well the
adjacent waters and submerged land. The guestion is
one of construction «=- of datermining what Congress
intanded by the words "the body of lands known as
Annette Islands."

As an appreciation of the circumstances in which words
ars used usually 13 conducive and at times is essential
to a right understanding of them, it is important, in
approaching a solution of thas qusstion stated, to have
in mind the circumstances in.which the reservation was
created =-= the power of Congress in the premises, the
location and character of the islands, the situation
and naaeds of the Indians and tha objact to be attained.

3 Egaa gupra n. 24 and accompanying text.

* The Court noted that "ftlhe transfer of title of the bed of

Utah Lake to Utah . . . would not necemsarilv prevent the Fadaeral
(centinued...)
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In this case, excluding lands under inland navigable waters from
the PLO 82 withdrawal would havae baéan incompatible with the
S5acretarial intent to withdraw all the patrolifarcus areas of the
North Slope for use in the war effort. 8uch an excluaion might
have left as much as 25 parcent of the potentially most
productive arsas on tha North Slope out%}dc of the withdrawal and
available for private entry or leasing. It would have been
nighly illogical indeed for Secretary Ickes to hava diractad the
withdrawal of tha uplands for fasdaral oil and gas dévelepment,
but to have permittsd thae potantial draining of the federal

petroleunm resserves by third party leasing of submerged lands
within the withdrawn area.

For the foregoing reasons, I agrse with Solicitor Krulitz that
the Sacretary in 1943 clearly intended to include the lands under
inland navigablae waters within the PLO 82 withdrawal on the Neorth
Slope.

c. Intent to Defeat the Future State's Title

Even if inland submarged lands on tha North Slops of the
Territory of Alaska were included in the PLO 82 withdrawal in the
first instance, Utah L3kg-additionally requires a detarmination
of affirmativa intant on the part of tha Federal Government to
dafeat the future Stata of Alaska's title to tha submargaed lands
upon Alaska's admission to the Unien. This is the sacond prong
of the Supreme Court's analysis in Utah Laka. As tha Court
explained, thae Federal Government may intend to reserve lands
undar inland navigable waters for a particular purpose but also
intend to let the state obtain title to these lands at statehood.
482 U.8. at 202, Although the Court 4id not specify the time
period to which the second part of the Utah Lake inquiry applies,
T will focus in this section on the intent of the Federal
Government at the time of PLO 82's creation in 1843.

tUnder the test outlined in Ukah laks, tha United States must
astablish that the withdrawal of inland submarged lands within
P10 82 was intended to defeat Alaska's title by the same standard
of proof that is required for showing that submerged lands were
included in the initial withdrawal. This is a rigorous standarad,
which the United statas fallad to meet in Utah lLake. The Suprema

. %(...continued)

Governmant from subsaquantly developing a reservolr or watar
raclamation project at the lake." 482 U.S. at 208 (emphasis
added).

5| gee claims made by the 8tate of Alaska in Alasgka v, United
gtates, Civ. No. A-83-343, pending in tha federal district court
in Alaska. . :
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Court reasoned that the United Statas had prasented no evidenca
of a congressional intent to dafeat Utah'as claim to the bed of
Utah Lake under theé equal fcoting doctrine, '"and the structure
and tha history of the 1888 Act strongly suggest that Congress
had no such intantion." 482 U.S. at 208. The Court noted that
the Act, on its face, did not purport to dafeat the aentitlenent
of future states to any land raeserved under the Act. Id. It
further noted that the droad scope of tha 1888 Act, which
effectively reserved all public lands in the western Unitad
Statas, id.,, was inconsistant with an intent to dafeat a future
state's title to the land under navigablae waters within the
rasarvation, in light of the congressional policy of defeating
state's title to such lands only "in exceptional instances®
involving "international duty or public exigency." I4,, quoting
Unitad sStates v, Holf State Bank, 270 U.S. at 55.

Applying the above principles to the PLO 82 withdrawal in 1543, I
find that many of the same considerations in Utah Lake are
present here. Like the 1888 Act in Ytah Laka, PLO 82, on its
face, did not purport to defeat for all tima the future State of
Alaska's equal footing entitlement to inland submerged lands
withdrawn by PLO 82. Moreover, tha broad language of PLO 82 is
similarly difficult to reconcile with an intent to defeat
Alaska's title to the lands under navigable water within the
withdrawal area. Under the Court's reasoning in Utah lLake, these
factors alone strongly suggest that Acting Secretary Fortas diad
not manifeat an intention to defeat permanently any future
stata's entitlement to the inland submerged lands within the PLO
82 withdrawal in 1943.

on. the othar hand, as the caption of the order indicates, PLO 82
withdrew public lands "for use in connaction with the prosecution
of tha war." Solicitor Krulitz aptly described PLO 82's
relationship to tha prosecution of World War II as "a 'public
exigency' beyond challenge.™ 86 I.D. 151, 174. I agree. The
North Slope of Alaska was of critical stratagic importance during
World wWar II, given its petroleum reserves and preximity to thae
Pacific theatear. Applying the sacond prong of the Utah lLake test
to, the withdrawal in 1943, had statsheod heen imminent, I would
conclude as a necessary inferance flowing from the purpose of the
 withdrawal, that inland submerged lands were intended to bes
‘retained in federal cwnership. Howaever, no petitions seeking
statahcod wvers pending before Congress when PLO 82 was issuad on
January 3, 1943. In fact, only one stataehood bill had even been
introduced in Congress up to that timn--inslsls, some twenty-

' seven years bafore the issuance of PLO 82.%% a thorough review

%  the sacond statehood bill was introduced by Delegate Anthony

Dimond in December 1943, almost one year after P1O 82 was signed.

Sse "Alaska'sm struggle for Statehood," 39 Neb. L. Rav. 253, 256-
(continued...)
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of tha Dapartmental files frpm this pericd found at the National
Archives has been conducted. The raviaw has producaed no
.evidence to suggest that Acting Secretary Fortas had even
considered the effect of this withdrawal on the titla to
submerged lands upon futurs statahood, let alone formulated an
intent to defeat the futura stata's title to submaerged lands
located thersin. Thus, tha second prong of the Utah Lake test
had not baen met as of the date of the original withdrawal,

Because the second prong of this test was not met at the time PLO
82 was issued, and with the termination of World War IXI upon
which the original withdrawal was grounded, it is necessary to
determine whether the Executive, Congress, or both, subsegquently
formulated a clear intant to withhold the submerged lands within
this withdrawal from a futura stata.

IV. CONGRESSIONAL AND EXECUTIVE ACTIONS THROUGH REVOCATION
OF PLO 82 1IN 1960

Because I have concluded that in 1943 PLO 82 only met the first
prong of the Uiah Lake test hut did not meet the second prong, I
will now look to congrsssional and executive actions bhetween 1943
and 1960 to deternmine whether Congress or the Executive Branch
affirmatively intended to defeat Alaska's title to the lands
beneath inland navigable waters within PLO 82.

A. Pra~Statehood Congrassional Policy Concerning
Submerged lLands in Alaska

In 1898, a congressional policy was articulated to hold submerged
lands underlying navigaple waters in trust for any future state
or states creataed out of tha Territory of Alaska. Alaska Right-
of-Way Act, 30 Stat. 409. In pertinent part, thae Act reads:

Provided, That nothing in this Act contained shall be
construed as impairing in any degree the title of any
State that may hareaftar he created out of said

*%(...continued)

57. (1960). Former Sacretary of the Interior Ssaton stated in his
article that "although a small but incrsasing number of Alagkans
had considered and discussed statshood for saveral preceding
years, 1945 can be noted ag the beginning of the active statehood
movement.* Id, at 257.

7 These files are located within Record Group 48, Central
Classified Files, Civil Division, U.S. Department of the
Interior, United States National Archivaes and within Record Group
80, Military Records, U.S. Department of the Navy, United States
National Archives. In addlition, records of Secretary Ssaton
contained at the Eisenhowar Library were revieswed. .
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District, or any part thereof, to tide lands and beds
of any its navigable waters, or the right of such State
to regulate tha use thereof, nor tha right of the

~ United Statas to rasume possession ¢f such lands, it
being declared that all such rights shall continue to
be held by the Unitad States in trust for the peocple of
any Stata or Statas which may hereafter be erected ocut
of said District.

30 stat. 409.°® The 1898 Act, read as a whole and giving meaning
to each of its various provigions, demonstrates a congressional
policy and goal that lands bBe haeld "in trust for tha people" of
agyA:taie 8F statas created out of the District, latar Territery,
o aska,

* The Alaska Right-of-Way Act is codified at 43 U.S.C. §§ 687a,
687a-2 - 687a-5, and 942-1 - 942-9 and 16 U.S5.C. §% 607a and
6l5a.

% The Alaska Right-of-Way Act appears to be a statement that
the equal footing doctrine would apply to Alaska. The proviso
was enacted by Congress following the decision by the United
States Supreme Court in ghively v. Bowlby, 152 U.S. 1 (18%83),
which held that during territorial administration Congress night
grant title or exclusive rights to land in a case of :
international duty or public exigency. During Alaska Statehood
deliberations Congress discussed the significance of the equal
footing doctrine and the Alaska Right-of-Way Act:

SENATOR CORDON. Another question that we have to
determine is that of land beneath navigable waters
above high tide. Again my understanding of the law is
that the titla to lands beneath the navigable waters
goas to the State by virtue of its admission as a
State.,

SENATOR JACKSON. That is my understanding.
[ 3 » ]
SENATOR JACKS8ON., . . - The Supreme Court has passed on the

question in a number of decisions, and has held that the
beds of navigable streams balong to the Stata.

MR. SLAUGHTER [Chief, Reference Division, Office of

legislative Counsel, Department of Interior). That i3
corract.

(continuaed...)
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.. .continued)

SENATOR JACKSON. . . . It is a rule of law that the
Court has adopted, baced on Stats govereignty, that the
beds of the streams themselves balong to the States;
that all 48 States have that property right.

MR. BENNETT (Assistant Solicitor of the Department of
the Interior and Legislative cQunseli. I think the
Supreme Court has discussed it also in terms of the
lands having been federal prior to the admission of the

_ Stata and than tha "aqual-footing" clause gives a newly

admitted State tha same right that the Original

Thirteen had; and the Original Thirteen had that title

by virtus of sovereignty. 80 You havae thé new States
coning in on tha sama footing due to the '‘equal-
footing® clause.

* » *

MR, SLAUGHTER. Furthermore, in the casa of Alaaska, in
the 1898 statuts [the Alaska Right-of-Way Act), the
Congress specifically included a provision which was
rafarred to in the committee the other day, looking
forward to ultimata transfer to the State.

SENATOR CORDON., What is that provision?
MR. SLAUGHTER. It says: '

Provided, That nething in this act shall be
construed as inmpairing in any degree tha title of
any State that may hersafter be erected out of the
Territory of Alaska any part thereof, to tidelands
and bads of any of lts navigable waters, nor the
rights of such State to regulate the use thereol,
nor the right of thae Unitad Statas to rssume
possassion of such lands, it being daclarad that
all such rights shall continue to be held by tha
United States in trust for the pecple of any State
‘or States which may hersafter be erected out of
said Territory.

The term "navigable waters" as herein usad
shall be held to include all tidewater up to
the line of ordinary high tide and all
nontidal waters of navigable streams up to
the lina of ordinary high water mark.

(continued...)
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The same Congress that passed the ASA considered and enacted two
laws that acknowledged continued vitality of the Alaska Right=-
of-Way Act of 1898. 04l and gas lsasing legislation was enacted
to allow federal leases to include all lands within the dascribad
boundaries of a lease, including any water bottonms under inland
navigable watera. 72 Stat. 322 (1958 Alaska Oil and Gas Act).
Since thera was no _authority to lasse the lands beansath tha
waters themselves,® in mosat instances the Bureau of land
Management affixed a statement by rubber stamp to exclude lands
within the described boundary which may ba beneath navigable
wvaters. m 8. Rapa No. 1720, 851:12 Cong., 2‘ Seas. 4 (1958)5

As a result, develcpment of oil resources was impeded because
most developers wera raeluctant to proceed if "later legislation
might open up water hottoma to leasing by others who . . . could
coma in and acquire lands in any oil gtructure. which might be

*(,..continued)

b . VY-$-F. X~ ot . - Py o (J I ".
a , 834 cong., 24

Sega. 223-24 (1954) (brackated material added).
A mamorandum to the same effect was prepared for the Committee
and included in the printed hearings. In pertinent part the
menmorandum states, "As to the submergad lands inland from the
low-tide mark, a new State would become vested with title thereto
upon admigsion, undar the Pollard and egual footing rules." Id,
at 225. ‘

% as stated in the Senate Report for H.R. 8054 (1958 Alaska 0il
and Gas Act):

Under existing law, no person or agency has the power
to grant oil or gas leases in areas beneath navigable
wvaters. Such authority is precluded by the act of May
14, 1898 . . . which declares that tidelands and the
beds of navigable waters within the Territory are held
in trust for the State Or States which may ba eracted
out of the Territory.

S. Rep. No. 1720, 85th Cong., 24 Sess. 3 (1558).

In his letter to Congress transmitting proposaed legislation
Hatfleld Chilson, Under Secretary of the Intarior, noted that the
Federal Government only had authority to lease lands bordering
inland navigable waters. "At the pressnt time neither the
Federal Government nor the Territory has authority to leasa these
water-covered areas, which are held in trust for the benefit of a.
future State or States." Ig4. at 9.
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discovered . . . ." JId., Conceivably the "later legislation*
referencad in the Senate Raport could be eventual statehood for
Alaska resulting in a etbte laasing program for lands underlying
inland navigable waters.

As a result of this dilemma, on July 3, 1958, four days before
enactmant of the recently passed Alaska Statehood Act, the 1958
Alaska 0il and Gas Act was enacted, providing for leasing of oil
and gas deposits in lands beneath nontidal waters in tha
Territory of Alaska:

Sec. 2. All deposits of oil and gas owned or hereaftar
acquired by the United States in lands beneath nontidal
navigable waters in the Territory of Alaska . . . may

be leased . ., . by the Secretary undar and pursuant to
the provisions of the Mineral lLeasing Act. . . .

] - ®

Sec. 7. Upon the transfer to the Territory of Alaska
or to any future State cr States erected out of the
Territory of Alaska of title to any of the lands
beneath nontidal navigable waters . . . tha provisions
of this Act shall cease to apply to any lands which are
g0 transferred . . . but all the right, title, and
interest of the United States under such lease (or
application or offer for leasa) . . . shall vest in the
Territory of Alaska or the 8tata to which title to
those landa beneath nontidal navigable waters . . . is
transferread. ' : .

72 Stat., 322, 323-24. Tha 1958 Alaska 0Ll and Gas Act clearly

¢ Review of the House Interior and Insular Affairs Committae
Report for H.R. 8054 (1958 Alaska Oil and Gas Act) lllustrates
that the House Committee had Alaska Statehood in mind at the time
it congidered the bill:

Tha committee raiterates that title to the water-
coveraed lands involved in H.R. 8054, under the terms of
Alaska statehood legislation now pending in the House~
-and indeed as contained in sarliar bills which in the
past were approved at diffarent times by both Houses of
the Congress--would pass to Alaska upon her admission
into the Union. It is believed that, pending favorable
action on statehood legislation, enactment of H.R, 8054
will serve to stimulate prespecting and development of
the oil and gas resources in the inland underwater and
abutting areas of the Territory of Alaska.

H.R. Rep. No. 774, 85th Cong., 1lst Sess. 2 (1957).
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anticipated Alaska Statehcod by requiring that the preference
leasing right eatablished by tha Act would cease to apply to
lands beneath nontidal navigable waters upon transfer of such
lands to the Territory of Alaska or to any future state creatad
out of the Territory of Alaska. Id, at 324. However, for any
lease issued pursuant to the 1958 Alaska 0il and Gas Act (or
application or offer for such a lease) and existing at the time
of statshood, Congress provided that the new State of Alagka
“would take titla to the lands subject to the axisting leasas or
application or offer for such a lease which might later beconme
effactive. I4.

The Alaska Right-of-Way Act of 1898 was almso cited during
considaeration of the legislation which granted title to the
Territory of Alaska ¢0 all lands offshore surveyed townsites
between the line of mean high tide and the pierhead line. 71
stat. 633 (1957 Alaska Tidal Waters Act) Reference to the Alaska
Right-of-Way Act appeared in the Senate and House Committee
Reports for the 1557 Alaska Tidal Waters Act as well as the
Interior Department letter transmitting the proposed
lagislation.™ Further, while the 1987 Alaska Tidal Waters Act
granted title to the Territory to tidal lands including oil and
gas deposits offgshore surveyed tounsitas, it exceptaed all cil and
gas deposits located between tha lina of mean high tide and the
pierhaad line along the Arctic Coast of NPR-4. 71 stat. 623,
624.

Other Alaska legislation from this period is not so illuminating.
For example, legislation which provided for selection by the
territorial government of 1 million acras from vacant,
unappropriated, and unreserved public lands. 70 Stat. 709 (1956
Alaska Mental Health Act) Section 202(¢c) of the Act
affirmatively stated that mineral deposits within selectad lands
ware to be included in the grant, except that: "mineral deposits
in lands which on January 1, 1956, were subject to public land
order numbared 82 of January 22, 1943, shall not be included in

€ The letter statas in part:

The tidelands in Alaska . . . are reserved for the
future State by saction 2 of tha act of May 14, 1898
(citations omitted)., Consequently, these tidelands nmay
ba disposed of only as Congress provides in the future.
In the meantime this Department has the responsibility
of administering these lands, without the authority to
dispose of tham, to leasa them, or to grant, in any
permanent form, permission to use them. .

H.R. Rep. No. 950, 85th Cong., 1st 8ess. 3 (1957), transmittal
letter to Congressman Sam Rayburn, February 20, 1987, by Hatficld
chilson, Assistant Secretary of the Interior.:
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said grants, but shall continue to be reserved to the United
States.® 70 8tat. 709, 711. This provision indicates that in
1956 Congress recognized tha continued viability of P1LO 82 and
axpresseéed its desire to reserve nminerals within PLO 82 fronm
convayance to the Territory. The 1956 Alaska Mantal Health Act
also limited selections te vacant and unappropriated lands, which
arguably would not include lands within PLO 82 considered
withdrawn from application of the public land laws in 19s6.,
Another interpretation was that saction 202(c) was neaded in case
PLO 82 lands were selected around communities in the PLO 82
withdrawal ares. VYet another interpretation is that even if PLO
82 were revoked, the state could not get title to minerals in
lands which on January 1, 1356 were withdrawn by PLO 82,
Legislative history on this provision is minimal, since the
languags was adoptsd without debate on the Senate floor., gSee 102
Cong. Resc. 9780 (1936): 2ae alag 8. Rep. No. 2053, 84th Cong.,
2nd Sess. (1957) (oll and gas lands withdrawn by NPR-4 would rnot
be availablae for selaction, net being in tha vacant,
unappropriated, unresarved category).

From this brief review of pre-statehood congressional policy
concerning submerged lands in Alaska, it is evident that Congress
intended to effactuate the equal footing doctrine and undarstood
its legal significance. Contemporanecus with the statehoed
proceedings, Congress recognized that the Federal Goevernment
holds submerged lands in trust for a future state. It ig also
evident that when Congresa burdened the operation of the equal
tooting doctrine, it d4id so in clear terms, @.g., the State would
take title subject to leases issued under the 1958 Alaska 04l and
Gas Act. Congress considered the issues associated with the oil
and gas reserves in NPR-4 and the minerals within PLO 82, and
unequivocally provided protection for these resources in the 1957
Alaska Tidal Waters Act and 1956 Alaska Mental Health Act,
respectively. As demonstrated in sSection V., ipnfra, the
statehocod proceedings also imply an intent te retain under .
federal administration and management the varied and diverse
federal raservations owned by the United States in Alaska, most
of which were previocusly withdrawn public lands.

B. Executive Branch Policy Concerning Fadaral Withdrawals
in Alaska

It is not surprising, considering the large areas withdrawn by
the Fedsral Government prior to atatehood, that throughout the
Alaska Statehood proceedings, Congress expressad dissatisfaction
with large federal withdrawals and reservations in the
Territory.“‘ 8¢e, 8.9., 8. Rep. No. 1028, 83d Cong., 24 Sess. 2~
7 (1954)) H.R. Rep. No. 624, 85th Cong., 1st Sess. 5-8 (1987).
This congressional concern was recognized by tha Department of

© seg gupra n. 13.
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the Interior and the Department of Defense. The Sacretary of the
Interior's memorandum (signed by Assistant Secretary Orme Lawis)
of May 18, 1953, directed the heads of bureaus and offices to
review land withdrawals in Alaska to '"raduce or revoke
withdrawals . . . Wwhenever it is found th&t tha withdrawals are
not required for some essential purpose."

In 1954, as a part of the Alaska Statehood hearings, tha Saenate
Interior and Insular Affairs Committea heard testimeny from
Department of Defense officials on what lands reserved or
wvithdrawvn in the Territery of Alaska for the military could be
returned to the public domain. Department of Dafense testimony
indicatea that the total amcunt of acreage owned or &ontrollod by
Dafense was less than 3.5 million acres at the time. The gross
acreage -for the Navy was given as 648,000 acres, but it was
acknowlaedged that the figure did not include the petroleun
reserves of 48,800,000 acres controlled by the Navy. After
questioning by committee members regarding the need for retaining
the entire 48,800,000 acres (comprising PLO 82), the Navy witness
indicated that a decision to release any of the landa would have
to. be raaﬁhed'With the approval of tha Praesident and the
Congress. In response to apecific questions, the Department of
the Navy submitted a letter for the record that reads in
pertinent part:

(a) Are there plans for future activity at Naval
Petroleum Reserve No. 47

Exploration work in the reserve was suspended last year
artar consultation with the Senate and House Armad
Services Committees . . . . No further exploration nor
0il field Qevelopment is planned for this reserve . . . .

(b) Can the Navy give up aither thae whola or part of
the oil and gas reserve?

The Navy would interpcase no objection to returning the
reserve to the public domain under the administration
of the Interior Department. This, however, is a policy
natter for detarmination by the White House and by
Congress through the Senate and Mouse Armed Services

%  g. Rep. No. 1028, B3a Cong., 24 Sess. 40 (1954).

Hearings) .
% 13, at 161.
¢7 14, at 166,
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Coemmittees. Insofar as the oil potential of this
territory is concerned, the Navy's primary interest ig
in its ultimate economical development whethar by
private or governmental interests.

(c) Are there security aspects which would prevent tha
return of the reserves?

There are no sacurity considerations with ragard to the
area of Naval Petroleum Reserve No. 4, although certain
limited portions are utilized by the Air Force.

19%4 Sanate Hearings, supra at 151.

As the Department of the Interior moved toward aventual
revocation of PLO 82, it sought the views of appropriata
executive and cong;ansional gsources with an intarest in

the PLO 82 lands. on April 1, 1953, Director of the Bureau of
land Managemant Marion Clawson wrote a letter to Rear Admiral
Joseph F. Jolley, Chief of the Bureau of Yards and Docks,
Department of the Navy, asking whathar the Navy had "a continuing
need for the publie lands adjacent to and included within Naval
Reésarve No. 4 and whether Executive Order No. 3797-A of February
27, 1923, establishing the reserve, and Publig Land Order No. 82
be modified or ravokad, in whola or in part.® This letter

6 'on November 20, 1957, Secretary Seaton announced plans to
open 20 million acres in Alaska to mining and minaral leasing.
Sse "Secretary Seaton Plans to Open 20 Million Acres in Alaska to
Mining, Mineral leasing; Biggest Wildlife Range Sought"
Dapartment of Interior, Information Sarvics, Novembar 20, 1957,

A summary of tha Executive Branch actions associated with PLO 82
appears in the Department of thae Intarior materials released on
November 20, 1957 in conjunction with Secretary Seaton's
announcenent of plans to open 20 million acres in Alaska to
mining and mineral leasing were: (1) Statement of Secretary Frad
A. Seaton on “Steps to Open Twanty Million Acres in Northern
Alaska to Mining and Mineral lLeasing"; (3) "Background.Summary of
Proposed Modification of Public Land Order No. 82" (Background
supmary)! (3) "Map of Alaska%"; and (4) Statement by the Govaernor
of 'the Territory of Alaska, Michael A. Stepovich, on "Proposed
Modification of Public Land Ordar No. B82."

% In fact, revocation of PLO 82 was contemplated by the
Executive in the lata 1940's. The Secretary of the Intarior
wrots to tha Dapartment of the Navy on March 31, 1948, asking the
Department of Navy's views on revoking PLO 82. 1In his response
Yecretary of tha Interior J.A. Krug, Actin? Secretary to the Navy
W. ‘John Kenney opposed reaveking P1O 82 until exploration had
proceeded to a point where it could be evaluated as a military
petroleum reserve,
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gtates that Mr. Clawson had receivad inguiries on the matter from
tha Alaska Delegate to Congress, E.L., Bartlatt, and from Robart
A. smithson, President of the Anchorage Chamber of Commerce. By
May 5, 1954, the Secretary of the Navy claarly articulated the
Navy's view that it would havae no objo;tion to the ravocation of
PLO 82 as long as NPR=4 was preserved,’® To ensure that this
‘occurred, tha Assistant Secretary of ths Navy requested that any
rovocaticn'ﬁrdar specifically exempt the lands of NPR-4 from its
provisions.”' On June 4, 1955, the Acting Secretary of the
Interior wrote to the Chairmen of the House and Senate Armaed
services Committees and the House and Senate Interior and Insular
Artairlnpommittoes requesting their views on the revocation of
PLO 82. The only response waa from the Chairman of the House
Armed Services Committea who expressed his satisfactio% in a June
7, 1955 letter that Interior would leave intact NPR~-4.

A transcript from a conference held on May 17, 1954, further
indicates that the Department ©f the Interior contamplated
revocation of PLO 82:

Land Management proposes to revoke the order within a
very short time, perhaps about June 1, 1954, but the
revocation will state that the area will not be open
for oil and gas leasing until the expiration of a 90-
day waiting interval to permit any perscns interastad
to study the available technical data and until such
time as a land survay net is projacted on paper ovar
the area and announcement is mada of tha avajlability
of the lands for leasing . . . . [A]lbout Ssptember
1954, [(Land Management] will be able to opan at laeast
the Gubik structure for application . . . periocdically,
from then on, othar areas will he opened according to
the interest priority.

Comments of Irving Senzel, Assistant to the Chief, Division of
Lands, Bureau of Land Management, at Conference on Northern
Alaska, May 17, 1954, John C. Reed, Statf Coordinator, U.S8.
Geological Survey, serving as Chairman (bracketed material
added). This passage indicates that in 1954 BLM contemplated a
phased opening of northarn Alaska, including the Gubik structure,
to leasing. These plans for a phased leasing program were
eventually set in motion in 1958 with the medification of PLO 82

™ gapa Background Summary at 3.

N 14, at 3.

” 1+ was mentioned in the letters that some of the lands of PLO
82 might be reserved for defense purpcses.

¥  gae Background Summary at 4.
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by PLO 1621.7

c. PLO 1621 Plainly Demonstrates an Executive Intent to
Defeat State Title to Submerged lands within
ANWR and NPR-4

PLO 1621 was signed on April 18, 1958. At the time of Alaska
Statehood, PLO 82 had been amended or modified sighteen times.

In anticipation of what would eventually bacome PLO 1621, the
Department of the Interior publicly announced on November 20,
1957, plans to open 20 million acres of PLO 82 to mineral laasing
and mining claims; to set aside a total of 9 million acres, of
which 5 million acres vere within PLO 82, for the propoesed Alaska
National wWildlife Ranges to continue to bar entry into NPR=4:
and, to further protect tha 23 million acres of NPR=4 by
establishing a two mile buffer along tha border of the petroleun
reserve which would %Fcount for the balance of the acres
withdrawn by PILO 82, In part, these plans were evantuallx made
effactive with the issuance of PLO 1621 on April 18, 1958.

By specifically citing NPR=-4 and the withdrawal application for
the Arctice National Wildlife Range in PLO 1621, the Executive
Branch enhanced the underlying protection provided by PLO 82 by

‘plainly demonstrating the goal of retaining ANWR and NPR-4 in

federal ownership. Furthermore, PLO 1621 did not revoke any

™ PLO 1621, 23 Fed. Reg. 2637 (1988).

™  gee gupra n. 68.

7 23 Fed., Reg. 2637-38 (1958). PLO 1621 stated that
approximately 16,000 acres of lands to be opened to mineral
development lay within the known geologic structure of the Gubik
gas field and that the area would be offered for oil and gas
leasing through competitive bidding. On July 25, 1958, the
Department announced its plan to lease 16,000 acras of public
lands in the Gubik Field on a competitive basis and 4 million
adjoining acres on a non-competitive basis. According to a
September 4, '1958, New York Times articla, bids for Gubik PField
vare opened September 3, 1958. On July 29, 1958 notice was
published (23 Fed. Reg. 5700 (1958) announcing the availability
of 4 million acres in tha PIO 82 area for noncompetitive leasing.
The notice stated that approved leasing maps descridbing the 4

-million acres of land had been preparsd. According to testimeny
by Max Caplan, Minerals Staff Officer, Bureau of Land Management,

by 1959 some leasing maps had been prepared and 4 million acres
wvars opened to noncompaetitive leasing in October of 1958 as well
as 16,000 acres to competitive leasing in the Gubik gas field.

ALld - [) 2d.
sa. 17 (1989). -
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prior orders, but rather was a modification of PLO 82. Thus the
modification left in place prior withdrawals such as PLO 82 and
Executiva Order No. 3797-A. As a matter of longstanding

- interpretation of public land orders, PLO 82 could only be
termi“gted by express revocation, as was done in 13960 by PLO
2218. In other words, public land orders are not revoked by
"modification® or repealad by implication.

Departmental ragulations egisting at the time of the Arctic
National wildlife Range application expressly protectad tha lands
from entry until final action was taken on the witndrawalh ‘The
Arctic National Wildlife Range application for withdrawal™ was
made pursuant to tha provisions of 43 C.F.R. 295.9-285.15 (1959
Supp.). In pertinent part the applicable regulations provided:

The noting of the receipt of the application . . .
shall temporarily sagregats such lands from settlement,
location, sale, selesction, entry, lease and other forms
of disposal under the public land laws, including the
mining and the mineral leasing laws . . . until final
action on the application for withdrawal or reservation
has been taken.

43 C.F.R. § 295.11 (1959 Bupp.).

Attached to the application was a justification memorandum of
November 7, 1957, from the Director, Bursau of Sport Pis“pries
and Wildlife to the Director, Bureau of Land Management. The
memorandun definitely declaras that the Arctic Natienal wWildlife
Range required both submerged lands and uplands to sffectuate the
purposes of the withdrawal. The memorandum states in pertinent

part:

Tha portion of the Arctic plain included in the
proposal is a major habitat, particularly in summer,
for ‘the great herds of Arctic caribou, and the
countless lakes, ponds, and marshes found here are
nesting grounds for large numbars of migratory

7 wilbur v, United States, 46 F.2d 217 (1930), af£'d 283 U.S.
414 (1931). )

™ The proposad ANWR withdrawal was modifiad twice to precluds
mining locations until on or after September 1, 1959, and until
on or after September 1, 1960. See 23 Fed. Reg. 7592 (1958): 24
Fed, Reg. 7143 (1959).

' Smg lettar dated June 16, 1976 frem Robert E. Price, Regional
Solicitor, U.S. Department of the Interior to Mr. Gordon Watson,
Area Diraector, U.S. Fish and Wildlife Service at 3. )
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waterfowl that spend about half of each year in tha
United States. Thus the production here is important
£o a great many sportsmen. The river bottoms with
their willow thickets furnish habitat for meoses. This
section of the seacoast provides habitat for polar
bears, Arctic foxes, seals, and vhales.

The final public land svents relevant to PLO 82 occurred after
statehood. On December 6, 1960, after Congress failed to enact
legislation to astabliap the Arctic National Wildlife Range with
limited mineral entry,’ the Secretary established the Arctic.
National wildlife Range under the authority delegated by
Executive Order 10355"':

1. For the purpose of preserving unique wildlife,
wilderness and recreational values, all of the
hereinaftar described area in northeastern Alaska,
contalning approximately 8,900,000 acres is hereby,
subiect £o valid existing rights, and the provisions of
any existing withdrawals (e.g., PLO 82), withdrawn from
all forms of appropriation under the public land laws,
including the mining but not the mineral leasing laws.
. +,-and reserved for use of the United States Fish and
Wwildlife Service as the Arctic National Wildlife Range.

25 Fed. Reg. 12598-~99 (1560) (emphasis and bracketaed material
added). That same day, the Secretary revoked PLO 82 by PLO 2215,
advising that the area subject to the revocation contained
approximately 48,000,000 acres. The order, however, preserved
previous NPR-4 withdrawals within the PLO 82 area and further

provided:

2. The following-described lands lying within the
exterior boundaries of the area dascribad in paragrap
1 (PLO 82) axe withdrawn Lv Exacutive Order No, 3757-3
of February 27, 1923 for Naval Petroleum Reserve No. 4,
for classification, examination and praeparation of
plans for development and until otherwise ordered by
the Congress or the President.

* * *

Tha area dascribed contains approximately 23,000,000
acres. Jurisdiction over the lands in [NPR-4] is
veated in the Dapartment of the Navy (citations
omitted). Thesma lands, tharafore, are not affaectad by

¥ gea H.R Rep. No. 771, 86th Cong., 1st Sess. (1939).
8 Exec. Order No. 10355, 3 C.F.R. 873=74 (1949-1983),
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the opening herainafter provided by this order.

25 Fed. Reg. 128599 (1:50) (emphasis and bracketed material
added) .. The order continues in section 3 by notifying the reader
that the PLO 82 lands in paragraph 1 also included the arsa
desoribed in a Bureau of Sport Fisheries and Wildlife withdrawal
application and remained '"seagregatad" from all forms of disposal
under the public land laws until final action was taken on the
withdrawal application. This provision of tha order assured that
there was no lapaf or hiatus between establishing the range and
revoking PLO 82. PLO 2215 also providad notice that the prior
withdrawal for NPR-4 remained in effect.

gubmerged lands were included within ANWR and NPR-4 by '"necessary
implication.” Se¢ae United gtates vy, gtate of Alaska, 423 F.24
764, cert. denied, 400 U.8. 967 (9th Cir. 1970); United States v.

, 437 F.24 1081 (9%th Cir. 1971). 1In the case of
ANWR, ona of the stated purposes of the range was the protection
not only of the land habitat of certain species but also the
water habitat for migratory waterfowl and such mammals as polar
bears, seals and whales. Therafore, it is not surprising that
the submerged lands along tha coastline and inland ara
specifically included within the perimetaer description of the
Arctic Naticnal Wildlife Range. £aes alse H.R. Rep. No. 771, 86th
cong., lst Sess. 3 (1959).

As for NPR-4, the Executive's actions clearly intended to have
this area reserved at the time of statehcod to ensure the
military access to needed minerals, oil and gas. To transfer the
inland submerged lands to the State would have frustrated any
federal oil and gas program. A situation in which the State
could also issue leases to adjacent submerged landa would have
undermined the purposes of both Executive Order No. 3787=A and
P10 82. The ability to manage for oil and gas development would
have been dafeated just as moosae survival would have been
daefeated at the Renai Moose Range if thae apate could i{ssue o0il
and gas leasas in inland submarged lands.

8. 1¢ the area had been opened to entry under the public land
laws bafors the establishment of ANWR, mining claims could have
been filed after the opening but before the establishment of

ANWR.

. In United States v. Alagka, supxa, the Ninth Circuit Court of
Appeals ia very instructive on this issua:

Water, in other words, is juat as essential to tha
continued existance of the mocse as it is to any other
semi-aquatic animal in Alaska. 1If the Order failed to
withdraw the navigable water in the designated 'area, it .
(continued...)
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D. congress Affirmed Executive Intent to Dafeat State
Title to Submerged Lands in ANWR and NPR-4

In the ASA, Congress affirmed the intent of the Executive Branch
to defeat state title to submerged lands in ANWR and NPR-4.
Section 6(e) of the ASA provides for the transfer of all real and
personal property of the United states situated in the Territory
of Alaska which is specifically used for the sole purpose of

- congservation and protection of the fisheries and wildlifa of

Alaska, except that such transfer: "[s)hall not include lands
withdrawn or otherwiee set apaxf as refuges or raservations for
the protection of wildlife . . . ."
72 Stat. 339, 341 (emphasis added).™ The ANWR lands were
clearly set apart (i.e., segregated) as a refuge or resarvation
for wildlife. As such the lands were specifically withheld by
section 6(e) from being transferred to the Stataea of Alaska under
the equal footing doctrine hecause they were landa "otherwise set
apart as reservations for the protection of wildlife." I4.
Furthermore, I view the earlier withdrawal status provided by PLO
82, in addition to the segregative effect of PLO 1621 to preserve
this area as a Eildlift refuge as meeting the second prong of tha
test. Thug, saction 6(a) established the affirmative
intent to defeat the aqual footing doctrine with respect to the
subnerged lands for ANWR. '

An aexamination of the legislative history for section 6(e)
reveals that the Department originally proposaed it in 1550 as an
amendment to one of the statehocod billa. The Departnment's
explanation of the effect of the provision was as follows:

Under the language of the proposed amendment, the State
of Alaska would obtain title to all rasal and personal
property of the United States primarily used in the
adninistration of the Alagska game law and the Alaska
conmarcial fisharias laws. On tha othar hand, the
United Statas would retain administrative jurisdiction
over the Pribilof Islands, and over all other Federal

&, ..continued)
amountad to nothing more than an impotent gesture. If
it rfailed to withdraw the land under the water, it
would be just as asterile.

Id, at 767.

#  mhe words "sat apart" are the precise words used to
effectuata the withdrawal of NPR-4. Executive Ordaer 3797-A reads
that the public lands will be "sat apart" for oil and gas.

“ geae gupra n. 20.
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lands and vatars in Alaska which have been ggt 2sidg as

wildlife reruges or ressrvations pursuant to the fur

seal and sea otter laws, the migratory bird laws, or
cn.

S. Rep. No. 1529, 8l1st Cong., 2d Sess. 14 (1950) (emphagis
added). The same interpretation is reflected in tha House and
Senate Reports accompanying the bill that was enacted as the

. 8tatehood Act. £ag 8. Rep. No. 1163, 85th Cong. 18t Sasa. 17
(1957) and H.R. Rep. No. 624, 85th Cong., lat Sess. 19 (1957).

when the Secratary established the 649 square mile Izambgg
National Wildlife Range by P1LO 2216 on December 6, 1960, the
Dapartment provided that the described lands excluded "lands
beneath navigable waters as definad in section 2 of tha Submarged
tands Act of 1953."" A Departmental press release further
elaborated that "States-gwned inland navigable water areas are not
included in the Ranges.' Similarly, when the Department
egtablishaed on the same day® tha 1.8 million acra KuskXokwim
National Wildlife Range the same reference to section 2 ¢f the
Submorgap Lands Act of 1853 appeared in the

notice. In addition, tha accempanying press ralease mada claar
that: "State~owned inland navigable water areas are not included
in the Range. Furthermore, the Range does not include any lands
or waters granted to the S8tate of Alaska by virtue of the Alaska
Statahood Act."™ Sgq "Secretary Seaton Establishes 1.8 Millien
Acra Kuskokwim National Wildlife Range in Alaska," Department of
the Information, Information Service, at 2 (December 7, 1960).
The Arctic National Wildlife Range was established the same day,
and no such admission or declaration of state ownership of inland
submerged lands was conceded. I view this as significant.

Again, this demonatrates that the Department considered the
underlying withdrawal of PLO 82 on its own as sufficient to
withhold the submerged lands within tha PLO 82 area from transfer
to tha Stata. Furtharmore, the sagragation of ANWR by the
application for withdrawal and P10 1621 reserved the submerged
lands of ANWR under section 6(e) of the ASA as lands "otherwise

% 2x Fed. Reg. 12599-12600 (1960).

7 14, at 12600.

8 309 "Secretary Seaton Creates Izembek National Wildlife Range
in Alaska," Department of the Interior, Information Service, at 1

(December 7, 1960).
8 ' 25 Fed. Reg. 12597-98 (1960).
% 14, at 12898.
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set apart as reservations for the protsction of wildlife.n’!
Whether examined independently or jeintly, I believe that PLO 82
and the segregation reserved the submerged lands of ANWR from
transfer to the State.

Section 11(b) of the A8A provides still further federal
protection of the submergad lands within NPR=4:

Notwithastanding the admission of the State of Alasgka
into the Union, authority is raesaervaed in the United
States, subject to the proviso hereinafter set forth,
for tha exercise by Congress . . . of exclusive
legislation . . . in all cases whatsoavar over such
tracts or parcels of land as, immedlately prior to
admisasion of said State, are owned by tha United States
and held for military, naval, Air Porce or Coast Guard
oses, including naval petroleum reserve numbered 4

72 stat. 339, 347. Saction 11(b) illustratss that NPR=4 was
exprassly withheld from the State.

The Senate Report on the Statehoocd Act, ascribes this meaning to
saction 11(b): ‘

This section also reserves the right in Congress to
exercisa the power of exclusive legislation gver lands
owned, used, and held hy the United States for defense
or Coast Guard purposes, immediatel
of thae State into the Union, - ' l_Petroleum
Reserve No, 4. Such power of exclusive legislation is
subject only to the right of the State to serve
process. However, the State may exercise its full
jurisdiction ovar such areas unless and until Congress
gupersedes the State actions. The federal power of
exclusive legislation will continue only so long as the
lands are used for the stated purpcses. Thus, the new
state will be entitled to axeyrcise its full
jurisdiction within military raservationa whiech are in
existence at the date of admission, subject to the
right of Congress to supersede any and all lavws,
regardless of their subject matter, for as long as the
land is used for the stated purposes, after which tinme
full jurisdiction will revert to the State. The
provisions of section 11 do not apply to spacial
national defense withdrawals made pursuant to section

" gpa page 3 of the Department of the Intarior axplanatory
memorandum, July 4, 1958, to White Housa on the anrolled Alaska
Statehood bill which treatad the sagregation for ANWR as a

withdrawal from public entry.
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10.

S. Rep. No. 1163, 85th Cong., lst Sess. 26 (1957) (emphasis
added).

PLO 1621 reaffirmed the intent to include the submerged lands of
NPR-4 and ANWR in order to accomplish the purposes of thase
resexvations. When PLO 2215 revoked PLO 82, yet again the
subnerged lands of the NPR=4 were Xept in a withdrawn status. I
consider the decisions of the Court of Appealas for the Ninth
Circuit in Almaka v, United States, supra, and

city of Anchorags, Supra, as instructive in tha method of
analyzing public land orders to determine the intent to include
submerged landas. Neither ANWR nor NPR-4 could be adminigtered
and praeserved for thair primary purposes absent the inclusion of
the submerged lands.

The ASA and its laegislativae histori damonstrates that Congress
clearly intended to defeat atate title to the submerged lands in
NPR-4 and ANWR. It can be argued that this conclusion is less
certain for the remaining lands in PLO 82 which were opened to
mineral entry and mineral leasing by PLO 1621.

E. P1LO 1621 Did Not Operate to Excluda Submerged Lands
from PIO 82

At the time of Alaska Statehood, PLO 82 had been amended by PLO
1621, to permit mining and mineral leasing {n two p&Ftionl of
that part of PIO 82 which withdrew northern Alaska. The
Secretary of the Interior's action in PILO 16321 to open certain
portions of PLO 82 to both mineral leasing under secraetarial
supervisien and mining is not inconsistent with the land being
held for military purposes and with Congress' action in the
Statehood Act to reserve exclusive legislative jurisdiction cver
PLO 82 lands.” g8ee discussion in Section V.F., infra.

2 23 Fed. Reg. 2637-38 (1958). PLO 1621 cpened two areas on
the North Slope to mining and minaral leasing., The fixst lay
between the Canning and Colville Rivers. The sacond area lay
‘west of NPR~4 and lay between that Reserve and Cape Lisburne.
.The portions of P10 82 which withdrew the Katalla-Yakataga area
in southern Alaska and tlhe Alaska Peninsula in Southwest Alaska
had already basen completely revoked by PLO 323. 11 Fed. Rag.
9141-43 (1946).

% We are aware of the teansion between the holding of ANWR lands
for military purposes under PLO 82 and the segregation of ANWR
lands under PLO 1621 in order to study tham for use as a wildlife
refuge. Nonetheless, while the Executive had bagun at the time
of statehood the necassary steps towards the oreation of a

! (continued....) -
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No confliot with military purposes occurs from mineral leasing to
private parties under the supervialon of the Federal Government.
In the Dgpartment of the Interior's November 20, 1957 Background
summary,’ = that accompanisd Secrestary Seaton's announcement to
open 20 million acres in northern Alaska to mining and mineral
leasing, the Departmant addressed the benafits of the opening.
The documant gtates:

Also to be taken into consideration is the fact that
any program undertaken to find and develop the natural

qis regervas has an aqually good opportunity of finding
0ll. I:_ggmn;:sinl_gnnn:i;igl_g:.gil_n:s_xgund_nnd
Ix9m_an,snnnQm1Q_nnd_militnxx_xiéiggzgg. might and

probably would exceed by far those to be antiocipated
from exploitation of ths natural gas reserves,
including probably, the construction and operation of
ehipping and storaie facilities, and compreshending
perhaps even refining and the production of the many
products associated with refining. :

Background Summary at 4-5 (emphasis added). This shows that the
Dapartment believed that mining and mineral leasing were
compatible with the military purposes of PLO 82 and that benefit
to the military would result therefrom. In fact, in 1988
Congress established the policy in section 6 of the Engle Act, 43
Uv.5.C. § 158, that all defénse withdrawals wers to be reviavedq,
and if possible, opened to mineral leasing under the Mineral
Leasing Act. The Engle Act gave the Becretary of Defense
authority to determine whether and when mineral leasing would
occur in defense withdrawals and what conditions would be
included in the leasgaes. 43 U.S.C. § 158. Only then could the
Secretary of the Intarior issue the mineral leasas. Similarly,
tha Secraetary of the Interior could have determined whether and
when to lease and what conditions would be included in the leasas
in areas within PLO 82. These same safequards are not available
when leasing is conducted by the S8tate. '

In 1943, when P10 82 was first promulgated, mining claim
locations secured title to the oil and gas kheneath the clainm to
the mining claimant. Upon passage of the Multiple Mineral
Development Act of 1954, 30 U.8.C. 4§ 521-531, a nining claimant

. 93¢, ..continued)
refuge, the Executive had not yet formalizad this change of
ose. Conseguently, the lands were still formally held for
military purposaes at statehood and remained protacted undar

section 11(b).

¥ ges gupra n. 68.
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no longer obtained title to leasable minerals such as oil, gas,
and coal within the boundaries of the claim. After 1947, mining
claims within the beds of navigable watars in Alaska no longer
vestad any title at all, but only the right to extract minerals.
30 U.8.C. 8 49(a). The Mineral leasing Act, 30 U.S.C. §§ 181 gt
sedg., had also undergone substantial amendments. Naither mineral
leasing activity nor mining carried the thraat to federal control
over petroleum production that they had in 1943. The
modification of PLO 82 did not allow unfettered production of the
oil and gas, but development of the oil and gas under federal
gtatutes and regulations. Production could be ordered to be
suspended. 30 U.S.C. § 209 (1958). This would praclude federal
liability in the event of a military evacuation. Royalty could
be takan in kind if needed for military purposes, 30 U.3.C. §
192 (1958). Furthermore, the military could obtain oil and gas
from federal lessees in Alaska through purchase without first
having to expend considerable exploration, development and
production costa. These modifications provided no threat or
danger in case of national emergency, nor would there be any
financial obliiation'accruinq to the Fedaral Govarnment in case
of increased military activity. 1In fact, it constituted a
financial benefit to the United States not to have to inecur the
costs associated with bringing oil and gas on line.

Furthey, although the lands had been cpened to mining claims
since September 1, 1958, there is no indication of any conflict
between nminers and military users. :

Finally, the contemporaneous interpretation of the Department was
that PLO 82 was intact at statehood. In a July 4, 1988,
explanatory memorandum to the White House, the Department
included the following as among the withdrawals already in effect
north and west of saection 10 line:

Naval Petroleum Reserve No. 4 and the area covered by
Public Land Order 82--areas already under the exclusive
control of the Federal Governmante--contain about
48,800,000 acres. PLO 82 lands waras opened to mineral
entry, only, on April 16, 1958. No homesteading or
other entry under the public land laws is permitted in
eithaer of these areas at the present time.

S#e Explanatory Mamorandum at 2, supra n. 91.

Although I conclude that PLO 82 continued to hold submerged lands
after its modification by PLO 1621, atill meeting tha first prong
of the Utah Lake test, when viewed in the bast light for the
State, the opening of certain areas of PLO 82 €0 mining and oil
and gas developmant avinces no intent with respect to title of
such lands after statehood. That PLO 1621 only modified P1O 82,
rather than revoking it, implies that ownership of the lands
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gubject to it would not change at statehood.™ Nonetheless, this
is not sufficient to meet the second prong of the Ltah Laka test.
T6 resolve this igeue, it is necessary te examine the Alagka
statehood Act.and its lagislative history to determine whather
there existed an affirmative intent to defeat state titls to the
remainder of the submerged lands within PLO 82.

V. APPLICATION OF THE UTAH LAKE TEST TO ALASKA STATEHOOD

I have concluded in Section III., gupra, that in 1943 PLO 82 only
met the first prong of the Utah Lake test. In Section IV.,

. I concluded that thosa portions of PLO 82 comprising ANWR
and NPR~4 met the second prong of the Utah Lake test. I also
concluded that PLO 1621 which ocpened the remaining portiocns of
PIO 82 to mining and mineral leasing did not operate to remova
submerged lands from PLO 82, but that there was insufficient
avidence of executive intent to defeat state title to submarged
lands in those portiona of PLO 82. I now turn to the Alaska
8tatehocod Act to determine whether Congress exprassed or
otherwise made plain an intent to dafaat state title for all PO

% 1he final statehood debates on the Senate floor after the
issuance of PLO 1621, denonstrate a congressional intent to
withhold the entire P1O 82 area from tha State. For example:

MR. WATKINB. I do not understand that it would evar
become anything but Federal property evan though it
ware within the State of Alaska. ‘

] w ] *

MR. JACKSON. [One of the Floor Managers of the
Statehood Bill] . . . The Federal Government is asking
to have exclusive jurisdiction reserved to administer
this area, if necessary. That is8 all that is meant.

MR. WATKINS. That does not mean that the legal
ownership changes at all.

MR. JACKSON. Not at all. We are talking principally
about two communitias, Nome and Kotzebue, in addition
to one or two others. 1In all of Alaska, the Federal
Government owns 99.9 percent of the land. One-tenth of
1 pexcent of the land in Alaska is either privately
owned or owned by a city or some other political
subdivision of tha Territory. In this particular area,
I think the percentage is even greater than 39.9,
because the particular area involved is the north
country, north of the Brooks Range.

104 Cong. Rac. 12626 (1958).
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82 lands in northern Alaska.

A, Congress had Authority to Dafeat State
Title to Submerged Lands at Statehood

Although the Utah lLake test is applicable hera, Congress' express
treatment in the ASA of cartain reservations existing at the time
of statehood distinguishes this case from the Utah Lake case. In

: congress did not address @ then existing Utah Laka
withdrawal in the Utah Statehood Act. Here, Congress expressly
addressed in the ASA what lands would pass to the State. The
Supreme Court has rapeatedly racoinized Congress' power to defeat
state title to submerged lands prior to statehood. fge, a.g.,

, 370 U.8. 49 (1928)

Bowlhy, 152 U.8. 1 (1894); and Goodtitle v, Kibbe, 50 U.S. (9
How.) 471 (1850). In Alabama v, Taxas, 347 U.S8. 272 (1954), the
Supreme Court stated:

Article 4, § 3, Cl. 2 of the Constitution provides that
‘The Congress shall have Power to dispose of and make
all needful Rules and Regulations respecting the
Territory and other Property belonging to tha Unitad
states.' The power over the public land thus entrusted
to Congress is without limitations. ‘And it is not for
the courts to say how that trust shall be administered.
That is for Congress to deternmine.'!

, 332°U.8. 19, 27 . . . .

Id, at 273. In fact, the Court acknowladges as much in Utah
Lake: A

The Property Clause grants Congress plenary power to
ragulata and dispose of land within tha Territories. .

- L]

Although arguably thara is nothing in the Constitutioen
to prevent tha Féderal GoVernment from dsreating a
Stata's title to land under navigable waters by its own
reservation for a farticullr use, the strong )
presumption is against finding an intent to defeat the
State!s title,

482 U.8. at 201.

In the issue at hand, while Congress did address certain

%  2g gtat., 107 (1894).
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reservations existing at the time of Alaska Statehoed,’ it by no
means addresgsed all the withdrawals in the Territory of Alaska
nor were all the lands in the Taerritory of Alaska withdrawn at
tha time of statehcod. Thus, for the most part submaerged lands
underlying navigable bodies of water within Alaska did pass to
the State ¢f Alaska at statahood.

B. The ASA Constitutea a Conpact Between the Futurae
stata of Alaska and the United States by which
Alaska Agreed to Receive Only Thosa lLands
Granted or Confirmed to It Under the Statehood Act

Section 1 of the ASA provides in part:
(T)he state of Alaska is hereby declared to be a State
of the United sStates of America, [(and) is declared
admitted into the Union on an equal footing with the
other States in all respects whatever . . . .

72 Stat. 339 (bracketad material added).
Section 4 of the ASA provides in pare:

As a compact with the United States said State and its
people do agree and declare that they forever disclaim
all right and title to any land or other property not
granted or confirmed to the state or its political
subdivisions by or under the authority of this Act, the
right or title to which is held by the United States .

72 8tat. 339. This section makes clear that the United States
and Alaska sntered a compact by which Alaska became a state on
the condition that its people "disclaim all right and title" to
the lands not granted or confirmed to it in the ASA.

section 5 of the ASA establishas Congress' intent to withhold at
least some federal land from the new States

The State of Alaska and its political subdivisions,
respectivaly, shall have and retain title to all"
property, real and personal, title to which is in the
Territory of Alaska or any of the subdivisions. Except

as provided ip gection 6 hereof, the United Statea
A FYY
to which it has title, dncluding public landeg,

72 Stat. 339, 340 (emphasis added).

 seq, inter alia, sections 4, 6 and 11 of the ASA, 72 Stat.
339, 340-43, 347-48. ' ' ‘
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Sections 7 and 8 of tha ASA set out the procedures for Alaska to
secure gtatehood. Section 8(k) called for a plebiscite of all
voting citizens of Alaska concerning the terms of the compact
offered to them in exchange for statehood. vVariocus propositions
were put to the voters who had to approve all the propositiocns to
secure statehocod. Saction 8 provides in part: '

(b) At an election designated by proclamation of the
Governor of Alaska, which may be the general election
hald pursuant to subsection (a) of this saction, or a
Territorial general election, or a special election,
there shall be submitted to the electors qualified to
vote in said election, for adoption or rejection, by

geparata ballot on each, the following propositions:
* 4w 1 (3)

In the event each of the foregoing propositions is
adoptad at sajd election by a majority of the legal
votes cast on said submission, the proposed
constitution of tha proposed State of Alaska, ratified
by the people at the alection held on April 24, 1956,
shall be deaemaed amended accordingly.

72 Stat. 339, 343-é4 (emphasis added).™

Tha foregoing aestablishes four important slements in the
agreement between Alagka and the United sStates which resulted in
statahood for Alaska. First, Alaska entered the Unien on an
squal footing with other states. Second, the Statehood Act is a
compact. Third, tha voters of Alaska reviewed and approved the
compact., Fourth, Alaska would only get those lands granted or
confirmed to it under the ASA, nothing more. 72 8tat. 339-40,
344.

c. Section 6(m) of the Alaska Statehood Act

% The plebiscite passed on August 26, 1958, and the Acting
Governor certifiaed its passage in a letter to the President on

December 23, 1958. £ge alap Proc. No., 3269, 24 Fed. Reg. 81-82
(1959) . .
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Appllies the Submerged lLands Act to
Alaska

Section 6 of tha ASA contains thirteen major subdivisions, (a)
through (m). 72 stat., 339, 340-343. Each of these subdivisions
contains one or more grants or confirmations of title, and each
contains onae or more terms, conditions, or limitations on thoese
grants or confirmations. I will discuss in depth section 6(m)
bacause of its relevance to PLO 82.

Section 6(m) of the ASA provides in full:

The Submergad lLands Act of 1§53 (Public Law 31, Eighty-
third Congrass, first semmion; 67 Stat. 29) shall be
applicable to the State of Alaska and the said State
shall have the same rights as do existing states
thereundar.

72 Stat. 339, 343.

Unlike the State of Utah, which received its statehood fifty-
seven years before the passage of the Submerged lLands Act in
1953, Alaska received statahood five and a half years after the
Submerged Lands Act, and section 6(m) made the Submerged lLands
Act applicable to Alaska.

The Submerged lLands Act, 43 U.S8.C. §§ 1301-1315 (SLA),
accomplished two major purposaes. First, it made a new grant of
submerged lands to all states bounded by the Atlantic gpoan, the
Pacific Ocean, the Gulf of Mexico, or the Great Lakes. Sacond,
it statutorily confirmed and codiriaed the judieial decisions
enbodying tha aequal footing dectrine that ordinarily states wvare
vastad with title to submerged lands baneath inland navigable
watars, except in certain circumstances.

Section 3(a) of the SLA statea:

It is determined and declared to bs in the public
intereat that (1) title te and ownership of the lands
beneath navigabla watars within the boundaries of the
respective states, and the natural resources within
such lands and waters, and (2) tha right and power to
manage, administer, lease, davelop, and usae the said
lands and natural resources all in accordance with
‘applicable State law ba, and they are, gubdiect to the
provisions hereof, recognized, confirmed, established,
and vested in and assigned tec the raspective Statas or
the persons who were on June 5, 1950, entitled thereto
under the law of the respective States in which the

% gection 4 of the SLA, 43 U.S.C. § 1312.
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land is located, and the respective grantees, lassaas,
or successaors in interest thereof ., . . .

43 U.85.C. § 1311(a) (emphasis added).

Given that earlier judicial dacisions had eroded the
constituticnal basis for the presumption that statses were vested
with title to submerged lands benaath inland navigable waters,
Congress feared that the Suprame“§ourt would repudiate state
title to inland navigable waters ™ in the same manner it had
repudiated state title to the bed of the marginal sea. Sse,
2.4., United sStates v, Californla, 332 U.S. 19 (1947), United
Stateg v, louigiana, 339 U.8. 659 (1950),

339 U.8. 707 (1950). The S8enata Raport accompanying the bill
that would become the Submerged lLands Act statas:

gtate officials from every inland state in the Unien,
except three, testified or submitted statements that in

their opinion the decision [Hnl&gg_&&;;!!_xt
Saltifornial had clouded the long asserted titlea of the
inland States to landas and natural rasources baloew

navigable waters within the boundaries of the inland
States,

S. Rep. No. 133, 83d Cong., 1st Sess. 62 (19%3) (bracketed
material added).

congress had heard testimony that the doctrine of state ownership
of tha beds of navigable inland waters was an extension of the
rule of state ownership of the marginal sea. Hence, Congress
assumed that bacause the Supreme Court had overrulad state titla
to . the marginal sea, it might, as a logical extension, overrule
state title to inland submerged lands as well., JId., at 62-63,

The Senate Committee on Interior and Insular Affairs stated the
purpose of the Submerged lands Act in reporting the bill out of
committaa:;

The purposae of this legislation is to write the law for
the future as the Supreme Court believed it to be in
the past - that the States shall all have propristary
use of all of the lands baeneath inland navigable waters
within their territerial jurisdiction whather inland or
seaward subject to only the governmental powers
delegated to the United States by the Constitution.

100 cee 8. Rep. No. 133, 83d Cong., 18t Seéss. (1957) and Minority
views, S. Raep. No. 133 (Part 2), 83d Cong., 1lst Sess. (1957).

107 rhe game Senate Report cites the source of this title as

"pollard v, Hagan (3 How. 212, 229 1845).% Ig, at 7.
- 60 | |
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Id, at 8. The Senate Judiciary Committeae had similar language.
Id, at 56-57.

While the Submerged Lands Act confirmed and granted to the states
title to the submerged landas beneath inland navigable waters and
the marginal sea, the Act also listed the circumstances under
which title to thesa lands would not pass t& a state. These
circagstanccs are set out in sections 2(f), 2 5(a), 5(h), and
5(c) of tha Submarged lLands Act. The Submerged Lands Act also

2 gection 2(f) statas:

The term 'lands beneath navigable waters' does not
include the beds of streams in lands now or heretoforse
constituting a part of the public lands of the United
States if such streams were not meandered in connection
with the public survey of asuch lands under the laws of
the United States and if the title to the beds of such
streams was lawfully patented or conveyad by the United
States or any Stata to any persen! . . .

43 U.S.C. § 1301(£).
18 sections 5(a), (b), (o) stata:

There is exceptsed from the operation of saoction 1311 of
thig titlee===w-

(a) all tracts or parcels of land together with. all
accretions theretc, rescurces therein, or improvements
thereon, title to which has been lawfully and expreasly
acquired by the United sStates from any State or from
any person in whom title had vested under the law of
the Stata or of the United 8tates, and all lands which
the United States lawfully holds under the law of the
stata; '

(otherwise than by a general ratention or cession of
lands underlying the marginal sea); all lands acquired
by the United States by eminent domain proceedings,
purchasae, cession, gift, or otharwisa in a propriatary
capacitys; all lands filled in, built up, or otherwise
reclaimed by the United States for its own use; and any
rights the United States has in lands pressntly and
actually occupied by the United Statas under claim of
right:
(b? such lands beneath navigable waters held, or any
intereat in which is held by the United States for the
benefit of any tribe, band, or group of Indians or for
individual Indians; and

(continued...)
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reasserted the primary right of the United States to the usa and
contro&“of.tha waters above such submerged lands in sections 3(d)
and 6, and stated that these primary federal powers did not

'8¢, ..continuad)

(c) all structures and improvemants constructed by tha
United States in the exercise of its navigational
servitude.

43 U.8.C. §§ 1313(a), (b}, (¢) (emphasis added).
% gection 3(d) statas:

Nothing in this subchapter or subchaptar I of this
chapter shall affect the uaae, davelopment, improvement,
or contrel by or under the constitutional authority of
the United Stataes of said lands and waters for the
purposes of navigation or flood control or the
production of power, or be construed as the release or
relinguishment of any rights of the United States
arising under ths constitutional authority of Congress
to regulate or improve navigation, or to provide for
flood contrel, or the production of power: . . .

43 U.S8.C. § 1314.
Section 6 states:

(a) Tha United 8tates ratains all its navigational
servitude and rights in and powvers of reguiation and
control of said lands and navigablae watars for the
congtitutional purposes of commerce, navigation,
national defense, and international affairs, all of
which shall be paramount to, but shall nect be deemed to
include, proprietary righta of ownership, or the rights
of management, administration, leasing, use, and
developnent of the lands and natural resourcss which
are specifically rocoinizcd, confirmed, established,
and vasted in and assigned to the respective States and
others by section 1311 of this title. ’

(b) In time of war or when necessary for national
defense, and the Congress or the pPrasident shall mo

- prescribe, the United States shall have the right of
first refusal to purchasa at the prevailing market
price, all or any portion of the said natural
resources, or to acquire and use any portion of said
lands by procaading in accordance with due process of
law and paying just compensation therefor.

43 U.S5.C. § 1314.
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include the titlae to the submergéed lands and the natural
resourcas located therein. These primary federal powars include
the navigatiocnal servitude, regqulation of navigation, regulation
of commerca, control of flocods, generation of power, maintenance
of national defense, and supervision of international affairs.

In sum, section 6(m) of the ASA»aYplies tha SLA to Alaska.
Section 3(a) of tha S8LA effectively grants to the State title to
lands underlying navigable bodies of water, with the exceptions
set out in sectiona 2(f), 5(a), 5(b) and 5(c) of the SLA. The
relevant exception is section %5(a) of the SLA which excludes from
the grant "all landa expressly retained by or ceded to the United
Statas whan tha gState antered the Union . . « " 43 U.S.C. §
1313(a).

D. The Relationship Between the ytah Lakea Test
and tha Submerged lands Act

The State of Alaska has argued that section 1 of the AsSA which
statea that Alaska "is declared admitted into the Unien on an
aqual footing with the other States in all respacts whatever . .
." (72 Btat. 339) acts as A grant of lands to the State under the
equal footing doctrine. 8Section 1 cannot be read in isolation,
however, and I must look at other sections of the ASA to
determine whether Congress intended to pass title teo the inland
submerged lands in PLO 82, :

The language of at laast ﬁgctionn 4, 5, 6 and 11 dafines the
application of section 1. In section 4, the States agreed to
"disclaim all right and title to any land or other property not
granted or confirmed to the State or its political subdivisions
by or under the authority of thia act . . . ." 8Section §
provides that: "Except as provided in section 6 hereof, the
United States shall retain title to all property, real and
personal, to which it has title, including public lands.® 72
stat. 339, 340. This plain reading of the ASA doss not read the
reference to equal footing in section 1 out of tha ASA.

Even though I have concluded that section 1 of the ASA.muat be
read in context with the other sections of the Aot, including

105 the 1957 Senate Report recognized that section 1 was defined
by other sections of the ASA. “Section 1 daclares that . . . the
State of Alaska is admitted into the Unieon on an equal footing
with other states, subject to the provigions of the act . . . .M
8. Rep. No. 1163, 85th Cong., lxt Sass. at 15 (1957). The House
Report contains & gimilar undarstanding: "sectien 1 provides
that subject to the provisions of this act . . . the State of
Alaska is recognized and declared admitted into the Union on an
equal footing with all other States." H.R. Rep. No. 624, 85th
cong., 1st Sess. 18 (1957).
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section 6(m), to my knowledga no court has expressly held that
the StA has complaetely subsumed the equal footing doctrine as to
submerged lands underlying navigable bodies of water so Ehat the
doctrine no longer has any vitality apart from the SIA.'®® one
could argue that Congress merged the two inquiries because the
vLah _Lake taest aske whether Congress affirmatively intended to
defeat a future state'’s title to such land, and section 5(a) of
‘the BLA affirmativaely expresses this congressional intent where
lands are "exﬁ5olnly retained by or ceded to the United Statasg®
at atatehood. The esssantial digtinction between the two
analyses is that the Utah lake test is raﬁ*nod on a strong
presumption against defeat of state titgo, while the SLA is
arguably controlled by the rule of construction that grants by
the Federal Government be conatrued favorably to the govarnmant
"inferences being resolved not against but for the government,"'®
Although an argument exists that Congress subsumed the egqual
footing doctrine, in whole or in part, into the SLA, it is not
necessary to resolve this issue here because I will independently
apply both (1) the taest to determine whether Congress
expressaed or otherwise made very plain an intent to defeat state
title to submerged lands in PLO 83 and (2) the SLA to detsrmine
whether PLO 82 maeets the exception for lands axprassly retained
or ceded to the Unitad sStates at statehood.

I now turn to the pertinent legislativa higtory of tha ASA and,
in particular, section 11(b) to determine whether Congress
demonstrated an intent to defeat the state title to the submerged
lands contained in PLO 82.

E. Congress Expressed in the Alaska Statshood Act Concern

% tn pran Lake, the Court found there was no reservation of the
bad of Utah Lake. Therefore, the Court did not need to examine
the provisions of the SLA ragarding federal retention of
submerged landa and any possible conflict betwesen the judicially
‘inferred congrassional policy of the eQual-footing doctrina and
the express statement ¢of congressional policy in the SIA. The
Ninth Circuit in unixgn_sgaggg_xﬁ_A}glxa, 423 F.2d4 764 (9th Cir.
1970), suggests that where a spacific provision of the Statehood
Act addresses a particular withdrawal there is no need to examine
the SLA.

107 This would be trua for any of the exceptions to a grant of
gtate title in tha SLA. Sas 43 U.8.C. §§ 1301(f), and 1313(a),
(b) and (¢).

198 482 U.5. at 201.
% g6 T.D. 151, 172, citing _

, 318 U.S. 262 (1942): Galdwell v, Unitad States, 350 U.S..
14 (1919): and Shively v, Bowlby, 152 U.8. 1, 10 (1893). .
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Over Certain Petroliferous and Military Areas in
Alaska and Gave Them Special Treatment

During the statehocod debate, the Congress considered whether to
preclude the new State of Alaska from ownership or Ielgction up
to ninety-five million acres of federal reservations.''’ Thesge
included aver forty-eight million acres of lands on the North
Slopa hald under P1O 82. The understanding repeatedly expressed
during the Alaska Statshood procesdings was that the State would
be sxcluded from these lands:

(Thers] is a naval petrolaum reserve whioch encompassas
practically all of northern Alaska, and it is part of
the land which

under the Baylor bill or any other bill hecause it is
already a Faderal withdrawal or raserva.

Haearings on Miscellaneocus Statehocod Bills Before the House
Committes on Interior and Insular Affairs, Subcommittee on
Territories and Insular Possessions, 83rd Cong., l1st Sess. 158
(1953) (1953 House Hearings) (emphasis and bracketed material
added) (Statement of Mr. George Sundborg, General Manager, Alaska
Development Board). The understanding on the Senata side was the
game. Senator Barrett, member of the 8enate Interior and Insular
Affairs Committee, stated: "{T]lhe Fedaral Govarnment is keeping
all of thosa raesarvations, thosa resayrved lands, for itgalf."
Hearings on §. 50 Before the Senate Committee on Interior and
Insular Affairs, 83rd Cong., lst S¢sms, 91 (1953) (1953 Senate

Hearings).
The Senate's 1954 hearings contain the following exchange:

SENATOR SMATHERS. . . . [Tihere is a more valuable
part south of the middle line there and (the proponents
of statehocod) said that would be the profitable area
and they would not mind leaving that vast expanse of
tundra in the north in the handa of the Federal

Government.

[ ] L *

SENATOR JACKSON. George (Senator Smathers), I will say
that the northern portion of Alaska, assentially the
top tiar of area, is now an oll reserve . . . . It
runs all the way to Canada . . . the middle area is
naval, and the western and eastern portions of the top
tier are under Public Land Order No. 82.

L] L] L]

"% see supra n. 13.
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SENATOR CORDON. It may be that tha petroleum reserve
is a good reason

pnek to grant the land in that area to
ihﬂ.ﬁtﬂtﬂ.ﬁi.AlA&kﬂ but that 1s no reason for not
ncluding it within the State boundaries for

administrative purposes.

' ' 83rd Conq.; an sans. 9=-10 (1954) (1954 Senate
Hearinqs) (emphasis and bracketed material added). ,

Later in thosa same hearings members of the Senats Interior
Committee confirmed that PLO 82 would prevent any non-federal use
of the lands withdrawn thereby!

SENATOR CORDON. I have a note here that Naval
Petroleum Reserve No. 4 covers about 28 million acrss,
and that Public Land Order 82, which is a reservation
order, covers about 49 millien acres, all north of the
Brooks Range, and that the naval reserve is entirely
within that public land order. SO the total area north
of the range which is reserved would be about 49
million acres.

SENATOR SMATHERS. That means that in that reserve, no
individual, company or individual can go in there; that
the Navy must give them authority to go in?

DR. REED [Staff Coordinator, Office of the Director,
Gaolo ical Survay). That is within the pink area [NPR-
4), sir: and with the gray area [PLO 82) the same is
true, but not because of the Navy.

SENATOR CORDON. JTha reservation there is absglute.
DR. REED. Yeas.

1954 Senate Hearings at 115 (emphasis and bracketed material
added).

At the request of the Sanate Committaa on Interior and Insular
Affairs, the Navy prepared an amendment to the proposed statahood
act that would have authorized the prospcctth state to make
selections within the PLO.82 withdrawal area. The amendment

. was never enactad, thus arguably reflecting Congress' intent that
PLO 82 continue aa a bar to state acquisition of lands in the PLO

N1 see letter from Thomas 8. Gates, Jr., Acting Secrstary of the
Navy, to Senater Hugh Butler, Chairman of the Senate Committee on
Interior and Insular Affairs, dated February. 17. 19854, :anxinngd
in: 1954 sanate Hearings at 3S0.
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82 withdrawal area.

As the Sanate committea's rejection of the PLO 82 amendment
demonstrates, Congress understood that, without contrary
conqressional ‘directives, the many federal administrative
withdrawals in Alaska defeated the prospactiva stata's rights to
salact land therein. That understanding is clear in tha
following exchange in the 1957 House Hearings:

DR. MILLER. I have one question, I think it probably
should bea diraected to Mr. Bartlett [Delegate from
Alaskal. That is on page 2:

The State of Alaska shall consist of all the Territory,
together with the Territoriasl waters appurtenant
thaerato, now included in the Territory of Alaska.

That I understand. However, Ao you later on in the
pill then make some exceptions for the withdrawal of
landa that have already been establiched by the Faedaral
Governrcent?

MR. BARTLETT. Yes, All__e.m&ni_uemnnns_m
gontinuad in that status, Dr. Miller.

DR. MILLER. Do you know how many acres are now in
reservation withdrawals?

MR. BARTLETT. I doubt if anycne even in the Interior
Department could anawer that specifically. I think a
good estimate would be batwaeen 90 and 85 million acres.

DR. MILLER. Batwean 90 and 95 million. I have a map
here. It is an old4 cne, I know. I have been looking
it over. And I £ind a lot of the rich mineral lands,
the rich o0il lands, that have baan dascribed in the
testimony, arparently are in the withdrawal, the
Territoerial withdrawal. And in that respect I have a
letter dated March 14, [1957) addressed to our
chairman, Mr. O0'Brien, in which an attempt is made to
bring up to date the withdrawals of the Alaska land as

of october 19361 gll_and gas resarvations north of tha

Brooks Range, includindg naval petrxoleum company
resarves. 48,800,00Q acres [referring to PLO 82].
Now that presumably

' so that it could hecome a
gtate. '

1957 House Hearings at 235 (emphasis and brackated material
added)o
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As to military areas, the Department of Defense rapeatadly
expressed concern about the wisdem of atatehood for Alaska due to
the strategic location and military commitment to the ragion,''?
As a result, defense iasuef received serious consideration during
the atatehood procsedings.'” For this reascn, conaideration was
given to a proposal to limit the boundaries of tha State 59 only
a portion of the Territory of Alaska for defense reasons.

Later, the boundary issua was addressed by the Adminhgtration's
proposal of what would become section 10 of tha ASA. As
embodied in section 10 of the ASA, a lina was drawn through the
middle of Alaska. South and east of tha line, the State could
freely select lands; north and west of the line, the 8S8tata could
only select lands with consent of the President, and the
President could create at any future time national defensa
withdrawals and administaer the area under esxclusiva legislativa
jurisdiction. .

The precise delineation of the saction 10 line through the State
received some modification, but the basic concept remained intact
throughout the statehood proceedings. The final line appears in
saction 10(b) of the ASA and generally follows five niles from
the right bank of tha Porcupine, Yukon and Kugkokwim Rivars, and
then along the shore of Kuskokwim Bay, Thereafter, the line

112

Insulax Affairs, 85th Cong., lst Sess. 104 (1957) (1587 Senate
Hearings). :

"3 president Eisenhower endorsed Alaska Statahoed subject to
"area limitations and other sarfeguarda for the conduct of defense
activities so vitally necessary to our national security . . . ."
Annual Budget Message to the Congress for Fiscal Year 1958,

‘ ' _ , Dwight D. Eisenhower at %7
(January 16, 1957). Upon passage of tha Alaska Stataheoed Act tha
President noted in his signing statement that his defensa
concerns had been addressed by section 10. Statemant by the
President Upon Signing Alaska Statehood Bill,
the Presidants, Dwight D. Eisenhower at 535 (July 7, 1938).

114
' , 85th Cong., 1lst Sess. 104 (1957) (1957 Senate
Hearings).

5. 599 Department of Interior transmittal letter of March 22,
1957 H

[4
85th Cong., lat Sesa. 2 (1957). Alaska Delegata Bartlett stated:
"Tha proposal [section 10] was acceptable to Alaskans . . .
because of the fact that it 4id not propose to diminish the
boundariaes of Alaska." Jd. at 1l1l.
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follows carﬁgin longitudes and latitudes to tha Pacific Ocean
(PYK Linse).

In section 6(b) of the ASA, Congraess provided that no state
selections could be made north or west of the PYK Liﬂ, uUnlasa
previously approved by the President or his deleages. Congress

18 section 10(b) of the ASA states:

(b) 8pecial national daefense withdrawals eatablishaed
under subsection (a) of this section shall bs confined
to those portions of Alaska that are situated to the
north or west of the following line: Beginning at the
point where tha Porcupine River crosses the
international boundary between Alaska and Canada;
thence along a line parallel to, and five miles from,
the right kank of the main channel of the Porcupine
River to its confluence with the Yukon River: thence
along a line parallel to, and five miles from, the
right bank of the main channel of tha Yukon River to
its most southerly point of intersection with the
meridian of longitude 160 degrees west of Greenwich;
thence south to the interszection of said meridian with
thé Kuskokwim River: thence along a line parallel to,
and five miles from the right bank of the Kuskokwim
River to the mouth of said river; thence along the
shoreline of Xuskokwim Bay to its intersection with the
meridian with the parallel of latitude 57 degrees 30
minutes north; thence east to the intersection of said
parallal with thae maridian of longitude 156 dagraes
west of Greenwvich; thence south to the intersection of
sajd meridian with the parallel of latitude 50 degrees

north.
72 Stat. 139, 345.
"7 gection 6(b) of the ASA states:

Tha Stata of Alaska, in addition to any othar grantsa
made in this section, is hersby grantad and shall ba
entitled to select, within twenty-five years attar the
adnissicn of Alaska into the Union, not to axcaed one
hundred and two million five hundred and fifty thousand
acres from the publlic lands of the United States in
Alaska which are vacant, unappropriated, and unreserved
~ at the time of their selection: pProvided, That nothing
herein contained shall affect any valid existing claim,
location, or entry under the laws of the United States,
whether for homeatead, mineral, righte-ofe-way, or other
purpose whatscever, or shall affect the rights of any
(continued...)
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reaffirmed tha PYK lina and the limitation on state selection in
section 906(p) of tha Alaska National Interest Lands Conzervation
Act (ANILCA) in 1980. 43 U.8.C. § 1635(p).

F. Section 11(b) Makes Plain Congrass' Intent to Dafeat
State Titls to Submerged Lands Which Immediately
Prior to Statehood Werae Owned by the United States
and Held for Military Purposas

In measuring the ASA against the lUtah Lake tast, I now examine
section 11(b) to determine whether the language, purpose, and
effect of the section make plain that Congress, at the time of
statehood, intended to defeat stata title to lands beneath
navigable waters on lands described in section 11(b).

Saction 11(b) reads in part as follows:

, authority is reserved in the United
sStates, subjact to the proviso hereinafter sat forth,
for the exercise by the Congress of tha United Stataes
of the power of exclusive legislation,; as provided by
article I, section 8, clause 17 of the Constitution of
the United States, in all cases whatsocever over such
tracts or parcels of land as,

o I ‘ . I
and hald for niliftary, naval, Alx Forca, or Coagt Guard
' lng_paval petroleum raserve numberad 4.

y N

" Y
whathay such lands were acguired by cession and
transfer to tha United States by Russia and set aside
by Act of Congress or by Executive order or
proclamation of the President or the Governer of Alaska
for the use of the United States, or were acquired by
the Unitaed States by purchase, condemnation, donation,
exchange, or otherwise . . . .

72 Stat. 339, 347 (emphasis added).

There is no disputa that virtually all the lands within PLO 82
were owned by the United Statas immediately prior to the

W, . .continued)
such owner, claimant, locator, or sntryman to the full

use and enjoyment of the lands so occupied: And

dasignated representativs.
72 Stat. 339, 340 (emphasis addeq).
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admission of the state.'’® Moreover, I belisve that the phrase
"imnediately prior to the admission of said State" makes very
plain Congress' intent to include aubmerged lands in this
section. Under the equal=footing doctrine it is land status at
the momant of statshood that daetarmines what lands underlying
navigable bodies of water pass to the sState. Accordingly, the
reference in section 11(b) to "immediately prior to the admission
of said state" demonstrates congressional intent to exclude the
sffect of the equal footing doctrine to pass title to the State
in determining which lands would be c¢coversd by this provision.
This viaw is confirmad by the first phrase of saction 11(b):
"Notwithstanding the admission of tha state of Alaska into tha
Union . « +» +" In other words, in interprating section 1i1(h) cne
may not consider what effect the admission of the State might
octherwise have had on the lands subject to asection 11(b).

Furthar, nﬂgtion 11(b) requires lands owned by the United States
to be held'” for "military, naval, Air Force, or coast Guard
purposes, including naval petroleum reserve numbered 4 . .niz0

8 104 Cong. Rec. 12626 (1958). Saa supra n. 9S5.

""" wHald® is a tarm broader than the term "reservation." Held
can in this context also mean "to have authority over" and
include lands occupled or appropriated by the military. So
"held" as used in section 11l(b) expanda the scope of lands
captured by section 1l1(b) rather than limiting it. For example,
it would include lands outside of a formal reservation, but
actually occupied by, or subject to the authority of, the

military.

2. one could argue that because NPR-4 was specifically included
in this sentence of section 11(b) Congress nmeant to exclude PLO
82. I am unpersuaded. I believe tha battar inference is that
pecausas all naval petroleum raserves wers excluded from the Engle
Act, 43 U.8.C. § 155, addressing defense withdrawvals, it was
necessary to specifically name NPR-4 in tha list of military
purpose withdrawals to assure its protection as a pre-existing
defense withdrawal. £gg 8. Rep. No, 1163, 85th Cong., 1st Saas.

3 (1957):

, 85th Cong., lst sSass, 101 (19857). Moreover, a
reading that the rafarance to the petroleaum reserve specifically
excluded PLO B2 would raise questions about evaery other military,
naval, Alr Force and Coast Guard facility in the State because
they, like PLO 83, are not specifically enumerated. Lastly, the
third proviso to section 11(b) lists "military, naval, Air Force,
and Coast Guard purposes" but doss not raference the petroleum
reserve. This strongly suggests that Congress intsnded tha more

general references to control and that the earlier specific
(continued...)
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P10 82 itself contains the heading: "wWithdrawing Public Lands in
Connection with the Prosecution of the War." This is plainly a
military purpose. - Although one motivation for PLO 82 was the
search for o0il and gas, the United States guickly learned that it
needed the area of the withdrawal for other military purposes,
especially am military activities shifted from the "hot war® of
World War II to the "cold war" with the sSoviat Union. Other
military uses employed in the PLO 82 area comprised long rangae
radio navigation, the use of electronic surveillance, includgng
radar, and scientific research necessary for future combat in
polar regions.

A iraport prepared by tha Office of Naval Research, Department of
the Navy, describes research projects aponsored or authorized by
tlie Department of the Navy, which clearly required the use of
inland waters and submerged lands, inﬁ*uding waters, bays, and
lagoons, during the period of PLO 82,

PLO 82 was still in effect at the time of statehood and,
therefore, continued to hold@ lands for military purposes. While
the activities permitted within the withdrawal were changed from
time to time, the lands, inciluding submerged lands, originally in
the northern Alaska portion of PLO 82 had not bean altered or
dalated in any way at the time of statshoocd. Zge discussion in
Section IV, Zupra. It was not until Dadeénber &, 19680, aﬁgost two
years after statehood, that PIO 82 was actually revoked.

Therefore, the submerged lands within PLO 82 meet the
requirements of sectien 1l(k) that (1) immediately prior to
adnission of the State they were owned by the United States and
(2) immediately prior to the admission of the State they were

held for military purposes.

1200 . .continued)
reference to the petroleum reserve was nerely to overcome an
inference arising from the Engle Act.

2t peed, John C. and Ronhovde, Andreas G., Arctic Laboratorv at
175-80 (1971) (prepared under Office of Naval Research,
Department of the Navy, Coéntract Ro., N000l4-70-A-0219-001).
Further, Mr. Max Brever, Director of the Naval Arctic Raesearch
Laboratory (NARL), from September 19568 through July 1971,

. preparad the list appearing as Appsndix 3 of parmanent military
facilities that the military had been constructed and used
throughout the North Slope during the years leading up to and
through the revocatien of PLO 82. Numerous other sites were used
briefly for military purposes. Mr. Brewer is now an employee of
the U.8. Ceological Survey in Anchorage, Alaska.

12 25 red. Reg. 12599 (1960).
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Section 11(b) continues:

whether such lands were acquired by ceesion and
transfer to the United States by Russia and set aside
by Act of Congress Or by Exacutive order or
proclamation of the President or the Governor of Alaska
for the use of the United States, or were acquired by
the United states by purchase, condemnation, donation,
axchanga, or otherwise. . . .

72 sStat. 339, 347.

All lands within P1O 82 were acguired "by cession and transfar to
the United States by Russia." A question arises whether the
phrase "and sat aside by Act of Congress or by Executive order or
proclamation of the President" ineludes a public land order, like
PLO 82.. As stated earlier, Acting Secretary Fortas issued PLO 82
under a presidential delegation of authority in Executive Order
$146. Executive Order 9146 reads, in part:

AUTHORIZING THE SECRETARY OF THE INTERIOR
TO WITHDRAW AND RESERVE PUBLIC LANDS

By virtua of the authority vested in me by the act of
June 2%, 1910, c. 421, 36 sStat. 847, and as President
of the United States, I hereby authorize the Secretary
of the Interior to sign all orders withdrawing or
reserving public lands of the United States, and all
orders revoking or modifying euch orders . . . .

Exec, Order No. 9146, 3 C.F.R. 1149-50 (1938~-1943). The courts
have held that thae action of the Secretary in this context
constitutes the action of the President. In Wilbur v, United
gtates, 46 F.2d4 217 (1930), aff'd 283 U.S. 414 (1931), the D.C.
Circuit addreesed the Supreme Court pracedent on this iszsue as

follows:

It is settled law that 'the president speaks and acts
through the heads of the several departments in
ralation to subjects which appertain to their
raspective duties' (Hilgax. v, .Jackson, 13 Pet. 498,
513, 10 L.EA. 284), and that 'thae acts of the heads of
departments, within the scopa of their powers, are in
law the acts of the Presidant' (KHplgey ¥, Chapman, 101
U.S. 755, 769, 25 L.E4d. 915). . . . If the Presidant
himself had signed the order in this case, and sent it
to the registers and receivers who were to act under
it, as notice to them of what they were to do in
respaect to the sales of the public lands, we cannot
doubt that the lands would have been researvaed by
proclamation within the meaning of the statute. Such
being the case, it followe nacessarily from the
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decision in Wilcox v, Jackson that such an order sent

out from the appropriate executive department in the
regqulay course of business is the legal equivalent of
the President's own order to the same effect. It was,
theretore, as we think, such a proclamation by the
President reserving the lands fron sale as was
contemplated by the act.' gas, alsag,

» 240 U.8. 192, 36 8.Ct. 326, 60 L.EA. 599}
_ ! ) 246 U.8. 283,
38 8.0t. 240, 62 L.Ed. 716 Relation of the President
to the Executiva Departments, 7 Op. Attys. Gen. 453.

46 r.2a4 at 219-20.

Consaquantly, I conclude that Acting Secretary Portas' action in
issuing PLO 82 constituted an "Executive order or proclamation of
the Praesident” within the meaning of section 11(b). Moreover, if-
this were not the case, tha same defect would exist under section
11(b) for pre-statashood defensa withdrawals in Alaska virtually
all of which were established by public land order. The
legislative history of thae ASA contains nothing to show that
congress thought public land orders would be ineffective under
saction 11(b). 1In fact, the legislative himtory strongly
supperts my conclusion. Zgf Sectien V.E., gupra.

Section 11(b) continues with three provisos related to my
consideration here. The first reads:

(i) That the State of Alaska shall always have the
right to serve civil or criminal process within the
gaid tracts or parcels of land in suits or prosecutions
for or on account of rights acquired, obligations
incurred, or c¢rimes committed within tha said state but
outside of the said tracts or parcels of lands . . . .

72 Stat. 339, 347. This proviso allows the State of Alaska to
pursue criminals and serve civil process within these reserved
areas for actions occurring outside of the reservad areas. This
power is recognized as consistent with axclusive legislative
jurisdiction in the Federal Government and does not avince an
intent aither for or against state titlae.

Tﬁe second proviso reads:

- (11) that the reservation of authority in the United
States for the exercise by the Congrass of thea United
States of the power of exclusive legislation ovar the
lands aforesaid shall hot cperate to prevent such lands
from being a part of the State of Alaska, or to prevent
the said state from exercising over or upon such lands,
concurrently with the United states, any jurisdiction
whatsocever which it would have in tha absence of such
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reservation of authority and which is consistent with
the laws hereafter enacted by tha Congress pursuant to
such reservation of authority . . . .

72 stat. 339, 347. This makes clear that despite the reeerggtion
of authority to exercise exclusive legislative jurisdiction'® for
certain lands, the lands would still he considered to be part of
tha state of Alaska. This expressly resolved the legal issue
whether lands in this status were actually within a stats. gee

344 U.8, 624, 626 (1952). It also allows the
State to legislate in these areas to the axtant consistent with
future lawe Congresa may enact for these araas. This allows
state laws conaistent with congrassional purposes for the
military holdings to remain in arfeot in these areas, but assureg
that Congress c¢ould authorize any federal activities it chose in
these areas without state law interference. :

The third proviso rsads:

(1i4) that such power of exclusive legislation shall
rest and remain in the United Statas only so long as
the particular tract or parcel of land involved is
owned by the United States and used for military,
naval, Air PForce, or Coast Guard purposes.

72 seat. 339, 347. This provides for the tarmination of
exclusive legislative jurisdiction when the lands subject to
saection 11(b) are no longer owned by thae United Statas and used
for military purposes. At that time, jurisdiction would revert
to the State. 8. Rep. No. 1163, ‘85th Cong., 1st Sess. 26
(1657) . .

This proviso is exceedingly important as it makes plain Congress'
intent to defeat state title to submerged lands within landa hald

13! pven though section 11(b) refers to "the power of exclugive
legislation,” when the state is permitted to exercise some degree
of jurisdiction "concurrently with the United States,” as in
saction 11(b), this is commonly refarred to as "conourrent
jurisdiction." Saa, &.8., 1964 Op. Att'y. Gan., No. 2. §5a4 alEo
letters from Deputy Attorney General William P. Rogars to
Conmittae Chairman, dated May 14, 1957, contained in H.R. Rep.
No. 624, 85th Cong., lst Sass. 31-32 (1987) and 8. Rep. No. 1163,
85¢th Cong., lat Sess. 48 (1957). Nonethesless, Congress can
immadiately displace any state law inconsistent with
congressional purpcses for tha asraas referencad in section 11(b).
In Byans v, Cornman, 398 U.8. 419, 424 (1970), the Supreme Court
lists a number of inastances of application of state law within
arcas of exclusive legislative jurisdiction that Congress had
unilaterally and voluntarily retroceded. -
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for military purposes. If submerged lands waere not included in
the military lands held under section 11(b) and thus passed to
the State at ptatehcod, the third proviso would cause the lands
to fall outside the ambit of section 11(b). Submerged lands
would be both included under the first sentence of section 11(b)
and axcludad under the third provise. Statutes should be
‘construed to aveid an inconsistent or meaningless result.

, , 644 F.2d
1334, 1338 (9th Cir. 1981) Moreover, there would ba no mechanisnm
in the ASA for Congress to reestahlish exclusive legislative
jurisdiction over these lands. Purthar, from a pure statutory
construction perspective, sxocluding submerged lands under proviso
three would rendar meaningless two phrases in the first sentence
of the section: "[nlotwithltnnding the admisgion of the Stata of
Aliskatigto the Un&on" and "immediately prior to the admission of
BadSQCoo.. .

Section 11(b) concludas with the following:

The provisions of this subsection shall not apply to
lands within such special national defense withdrawal
or withdrawals as may be established pursuant to
section 10 of this Act until asuch lands cease to be
subject to tha aexclusive jurisdiotion resaerved to the
United States by that sgection.

72 stat. 339, 347-48. This language provides that when tha
Prasident includes section 11(b) lands in an emergancy dafanse
withdrawal under the provisions of section 10, section 10 applies
until the lands are removed from the emergency dafense
withdrawal. For example, since the President can exercise
saction 10 authority anywhere north and west of the PYK Line, it
is possible that PLO 82 on the North S8lope could have bacome
subject to an emergency defense withdrawal undar section 10. In
that avent, the exclusive legislative jurisdiction provisions of
gsection 10 would have c¢controlled. 8. Rep. No. 1163, 85th Cong.,
1st Sess. 26 (1957).

G. congrass Must Have Intended to Defaat Stata Title to.
Submerged Lands Within saction 11(b) in order to Carry
Out the Congressional Reservation of the Powar of
Exclusive Legislation and Congressional Control of All
tand Held for Military Purpcses

whila exclusive lagislative jurisdiction as a concept does not
' requira federal ownarship of all lands within the boundary of
~axclusive legislative jurisdiction, in section 11(b) Congress

tiad exclusive legislative juriadiction to lands gwned by the
United Statas. Congress did not want state law to interfare with

potential military activitias on federal lands held for military
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purposes within Alaska.'® Exclusive legislative jurisdiction and
dafeat of state title to submerged lands would prevent laws and
state authorized activities incompatiblae with federal uses from
applying to lands held for military purposes. 1In this way, the
military and any other agencles authorized by Congress to act in
section 11(b) areas would not be affected by, for example, state
contract law inconsistent with federal contract law or state
authozrized occupancy ¢of submerged lands, such as state leasing,
that could interfere with ongoing military studies and operations
and future military options. fge, &.9., Humble Pive Lina Co, v,
Haggonnear, 376 U.8. 369, 373 (1964),

Bxclusive legislative jurigsdiction under sectien 11(b) attaches
only so long as tha lands are owned by the United States and held
for military purposes. If seotion 11(b) 4id not defeat state
title at statehood, then imposition of exclusive legislative
jurisdiction under section 11(b) would have been impessible on
any lands in Alaska underlying navigable bodies of water within
lands hald for military, naval, Air Force or Coast Guard
purposes, including NPR-4. Though Congress could have authorized
exclusive legislative jurisdiction over non-federal property, it
did not do so0 in section 1i(b). Gompare section 11(b) wish
sections 10(a) and 10(¢c) (making exclusive lagislative
jurisdiction applicable within tha "exterior boundariea" of a
national dafanse withdrawal).

Finally, if section 11(b) did not defeat state title to submerged
lands within areas hald for military purposes throughout Alaska,
then a substantial risk exists that the submerged lands in every
military facility in Alaska existing at statehood thereupon
passed to Alaska. It is inconceivable that Congress intended to
maka submerged lands available to state leasing or other state-
authorized activity within pre-statehood military facilities in
Alaska. Military use of state-owned submerged lands within
saction 11(b) areas would either require compensation to thea
State as provided in section 6(b) of the Submerged lLands Act, 43
U.8.C. § 1314(B), or condemnation or purchase. Floor discussions
demonstrats that congress h&ad no intention of paying for the
acquieition of lands in northern Alaska for military purposes.'®

% cae Saction V.E., aupra.
15 aa stated by Senator Saltonstall:

The question is whather the particular section (section
10) of the bill referred to is valid or invalid. 1If it
is invalid, What [sic) are the possibilities of getting
the land back by condemnation or purchase? On that
question I disagree with the Senator from Vermont, who
says that the Federal Government can purchase 102,000
acres. :
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I believe that this makes vary plain Congress' intent in saction
11(b) to defeat state title to submerged lands in areas held for
military purposes.

H. Section 10 Is Not An Effective Cure to an
Interpretation that Saction 11(b) did not
Defeat State Title to Submerged Lands

Section 11(b) reserves to Congress tha power of exclusiva
legislation for federal lands used immediately prior to statehood
ror military purposes in Alaska. Seotion 10(a) authorizes the
President to . establish after statehood special national defense
withdravals north and wast of the PYX Line in Alaska. Under
section 10(c) thasa defense withdrawals would reserve exclusive
legislative jurisdiction over all lands within the exterior
boundaries of such withdrawals. One could argue that section 10
is available to cure tha holes left in lands held for military
purposes, if section 11(b) is interpreted not to have defeatad
state title to submerged lands. This argument is flawed for two
reasons.

First, section 10 is not designed to cure a submerged lands
problem. Although section 10 may allow the imposition of
exclusive legislative jurisdiction over state=owned lands north
and west of the PYK line, it cannot be read as answering the
guestion of Congress' intant ragarding submerged lands.

Moreover, section 10 would do nothing to restore title to the .
Faderal Government to any submerged lands that might have passed
to the State. As stated in Section V.G., gupra, militayy use of
state-owned submerged lands would require compensation to the
State or acguisition by condemnation or purchuaf and Congress
had no intention of paying for the military usge.'®*

Second, even if section 10 arguably is available north and west
of the PYK Line to cure section 11(b), it would still leave gaps
in exclusive legislative jurisdiction in lands underlying

104 Cong. Rec. 12626 (1958) (bracketed material added). Senator
‘Saltonstall was talkilng about tha cost of acquiring the few
privately owned lands (102,000 acres) north and weat of the FYK
1ine, if section 10 were invalid for the purpose of allowing the
Fadaral Government to impose exclusive legislative jurisdictien
. upon them after statehocd. No one in Congress ever contamplated
the cost of reacquiring the milliens of acres of submerged lands
within military withdrawals throughout Alaska because Congrass
undarstood that aexisting withdrowvals would prevent submerged
lands within thase military withdrawals from passage to the
State. Sea Section V.E., supxa.

1% Seg gupra n. 128.
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navigable bodies of water south and east of the PYK Line, 1t
section 11(b) is read not to have defeated state title, there is
no machanism at all in the ASA for effecting exclusive
legislative jurisdiction on submarged lands held for military
purposes south and east of the PYK Line. These are the militarzy
bases in closest proximity to urkban areas of Alaska. Under this
reading, Congress' purpose ¢of holding these section 11(b) lands
in readiness for military activity would be saverely constrained.
This awkward result makes very plain that Congress intended in
gection 11(b) to defeat state title to submergaed lands in areas
held for military purposes, including PLO 82.

I. Section 11(b) Constituted an Express Ratention
of Submerged Lands for Purposes of Section 5(a) of
the Submerged lLands Act

Section 6(m) of tha ASA expressly applies the SLA to Alaska. 72
Stat. 339, 343, I now aexamine saction 11(b) to determine whether
it also constitutes an exception from the opesration of section
3(a) of the SIA granting "title to and ownership of thdé lands
baneath navigable waters. . . ." 43 U.8.C. § 1311(a). Section
5(a) of the SLA excepts from the grant under gsection 3(a) of the
SLA "all lands expressly retained by or ceded to tha United
States when the State entsred the Union. . . ." 43 U.8.C. §
1313(a).

As statad in the Sectien V.G., pupra, of this Opinion, PLO 82
landg are included in section 11(b) of the ASA which reserved
exclusive legislative jurisdiction "in all cases whatsoever over
such tracts or parcels of lands as, inmediately prior to the
admission of sald State, are owned by the Unitad States and held
for military . . . purposes . . ., " Under the third proviso ot
gection 11(b), the lands remain in this status “only so long as
the particular tract or parcel of land involved is owned by the
United States and used for . . . military purposes." 72 Stat.
339, 347-48.

The purpose of section 11(b) is undeniably to retain certain

lands owned by the United States prior to statehood and held for

military, naval, Air Force or Ccast Guard purposaes, so as to -
allow the continuad use of the lands for these purposes. 1If
submarged lands werse not included in this retention of the lands,
the third proviso of section 1l(b) would cause tha lands to fall
outside the ambit of saction 11i(b). Submerged landa would be
both included under the £irst sentance of saction 11(b) and
axcluded under the third proviso. This statute should be
construad to avoid this meaningless or inconsistent result.

, 844 P.24 at l33e,

Sebticn 11(b) demonstrated a congressiocnal intent to defeat state
title to submerged lands as required by the Utah Lake test.
Likewise, section 11(b) also conatituted an express retention of
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submerged lands within the meaning of section 5(a) of tha S8LA.
Accordingly, the submorgﬁg lands 414 not pass to the state under
gsection 3(a) of the SlA, '

VI. CONCLUSION

In summary, I have concludad:

1. The Utah Iake test applies to lands in PLO 82. gee Saction
II, aupra.

2, (a) Lands beneath inland navigable wataers were included in
the PLO 82 withdrawal and raservation of northern Alaska in 1943,
Sea Section IXII.B., gupra.

(b) The Secreatary expressed no intent to defeat the title
of a future state to inland submerged lands within the PLO 82
withdrawal area in 1943. Sag Rection III.C., gupra.

3. (a) In 1957 and 13558, the Exscutive intended to include
subnerged lands in the withdrawal of NPR=4 and the proposed
withdrawal of the Arctic National Wildlife Range. See Section

IV.B., SMREA.

(b) The Executive intended to defeat tha future stata's
title to submerged lands within the boundaries of NPR-4 and the
proposed boundaries of the Arctic National Wildlife Range (gee
Section IV.C., supra), and Congress affirmed this executive
intent in the Alaska Statehood Act. See Section IV.D., gupra.

; (c) The Executive took no official action prior to Alaska
Statehood on January 3, 1959, to daelete from raeserved status
those inland submaerged lands that lay within the boundaries of
the P10 82 withdrawal, but ocutside of NPR-4 and the proposed
Arctic National Wildlife Range. §Ses Section IV.E., gupra.

: (d) The Executive did not expressly addrees the desfeat of
stata title to those portions of the PLO 82 withdrawal outside of
NPR-4 and the proposad Arctic National Wildlife Range. See

Section IV.E., gupIra.

4.  Alaska's title to lands under inland navigable waters within
the boundaries of PLO-82 was defeated by congressional action in

section 11(b) of the Alaska Statehood Act retaining federal lands
held for military purposes. 3544 Section V.F., supra.

27 pecause I determined that section 11(b) constituted an
express retention of lands within the meaning of section 3(a) of
the SIA, I naed not determine whether it almo constituted a
cession of lands by the state under the sane section,
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(a) Congress intended to include lands underlying
navigable bodies of water within areas subject to section 11(b)
in order to carry out congressional purposes for those lands.

Sea Section V.G., AuURIra.

(b) The submerged lands within the boundaries of PLO=82
wera expressly retainéd by the United States under the Submergad
‘Lands Aot at the time of Alaska Statehood. See Section V.I,

supra.

~ Based on the foregoing conclusions, I find that thae faderal
withdraval and retention of lands under inland navigabla waters
within the boundaries of PLO 82 in northern Alaska met tha two-
pronged tast set out in Utah Lake: (1) Inland submerged lands
were includad in the withdrawal at its creation in 1943 and
ramained in the withdrawal through the moment of Alaska
Statehood: and (2) Congress affirmatively intended in the Alaska
statehocod Act to dafeat Alaska's title to the submerged lands

within P1O 812.
Tom Someonidl

Thomasg I.. Sansonatti
S§olicitor

1 concur: Lgy/ Date: M_
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FEDERAL REGISTER, Thursday, February ¢, 1043
. Rat, ‘lpmﬂﬂy I1°° nilas,

West Virginta, pursusnt 18 an order of
the Division {ssued Qctober 7, 1841, and
subsequently postponed by sn Order of
the Diviaion issued March 7, 1343, to s
date and hearing room thereafter to be
designatad by an appropriate order: and

The complainant having flsd on
January 20, 1043, with the Diviston s
Motion to Dismiss the above-entitled
mattar without prejudlcs o the Aling of
a new compiaiat; and

Tre Director deeming {t aAbpropriate
that said motion should be granted and
that the above-éntitled macter should be
dismissed and said hearing be cancelied;

Now, therefore, It is ordered, That the
above-entitled matter be, and tho same is
hereby dismissed withouts prejudics to
the institution of any other procesding
that the Division may deem appropriate:

1t {3 further ordered, That the hearing
in the above-entitled matter be and the
same i§ Nereby cancelled,

Dated: February 1. 1943,

(sgar) Dan H, WezILEs,
Director.
{F. R, Do0. 43—182); Pued, Fsbruary 8, 1id3:

11:18 a. L}

General Land Ofee,
{Bublla Lana Order 18]
New Mzxaco

WITRDRAWING PUPLIC LANDS FOR THR RIO
GRANDE CANALIZATION PROJECT

By virtue of the authority vested in the
President DY £8C. 1 Of the act 0f May 13,
1824. c. 153. 43 Stat. 118, as amended by
the act of Auguat 19, 1833, ¢. 561, 49 Stat,
6680, by the act of August 29, 1938, C. 808,
49 Stat. 961, and by ths act of June 4,
1938. ¢. 500, 49 Stat. 1463, and pursuant
to Exacutive Ordsr No. 8148 of April 24,
1842, and 10 seo. 1 of the aet of June 28,
1934. as amendad, ¢. 885, 48 8tat. 1209
(10.8.C. title 43, sec. 318y, [t s ordered as
Jollows.

Subject t0 valld exsting rights, the
following-described public lands are
hereby withdrawa from all forms of ap-
propriation under the public-iand laws,
in¢luding the mining and mineral lsass
ing laws, and reserved for the use of the
Department of State, in connection with
the Rio Graxde Canalization Profect!

NIW MEXICO PAINCIPAL MERTDIAN
T.238,R. | B,

800. 30, 814 8W1Y4
T.I08.R 3w,

Bec. 24, NEY
The areas described aggregatd 340 acres.

The orders of the Secratary of the In-
tarior of July 11, 1038, and April 8, 1838,
a3tablishing New Mexico Oraaing Dise
tricts Nos. 3 and 4, respectively, are
hereby modifled to the extent necassary
to perinit the use of the land as herein
provided.

Asx Fontas,
Acting Secretary of the Interior,

JANUARY 15, 1943,
[P, R. Doo. 43-1708: Filad. Fedruary 9, 1843
YN

NO. 2trene( 8

4-21-92 § 4:04PM Ny

(Public Land Orasr &)

ALASEA

WITEDRAWING PUBLIC LANDS FOX TSy IN
CONNECTION WITH THX PROSRCTUTION OF
ITER WAR

By virtus of the authority ves

*ohreﬁ el‘re;xdet;tl ‘u‘nd tpunuane?b !x::udmlr]:
r No. ot A N

orgc’:’d % Jemnt pru 24, 15943, /4 1s

ubject tO velid existing rights, (1)
sl public lands, (ncluding -51 nublllo
lands B the Chugach Mationsl Foreas,
within the following.descrided arsag are
hareby withdrawn from sale, lceation,
telection, and entry under the publice
iand laws of the United States, (ncluding
the mining laws, and from leasing under
the minertl-leasing laws, and (2) the
minersis {n such lands are heredy re
servad under the: diction of the Secs
ratary of the loteride, for yse in conneae
tion with the prosecution ot the war:

HOFTIERIOr ALAARS

All that part of Almks lying porth of &
lios baginning &t a point ca the boundary
Detwesn tha United States and Canada, on
the divide betwwsn the nort2 ana south
1otke of Firth River, rogimate latitude
88°53° N, longitude 141°00° W.. thsnce weste
erly, along tnis divide, and the periphery of
the wateraned northwerd to the Arotis Ooean,
along the cresr of pervtons of ths Arogks
Range and the De Lang Mountains, w0 Caps
Lavume.

Tho ares dmsoribed, (peluding both publie
and nop-publie lends. sggregates ¢4.500.000
aares. :

ALLSRA TENTNEULA

Beginalng st the nighess point on Mt. Vene
iaminot, spproxoate latituas 48°13° N, lone
gitude 139°4' W

S0UtD, AAPROXLIAtELY 74 miles, to & poins

on ths aarta ahore of Ivanat Baye

Northesstarly, spproximstely 400 miles,

along ths Pacific Ooean, Shalikof SiTais
and Cook Inlet to Tuxedny Bay:

Nortnwestarly, approximatsly 4§

tlong w8 south shore of Tuzedni Bay,
$0 ths headwatars of the prinsipal ateamn
antering Tuxedat Nay from the weel,
4ar0es the Aleustan Range of mountains
t0 whe most gorsberly point of Littla Laka

Clari:

Southweatarly, appreximately 240 miiss,
along the easteriy ahores of Littls Lake
Olack. Laks Clark snd Sixmie Lake t0
Nowdalen River, downswresm along the
ieft bank of Newaalen River 20 Dlamna
Lake, soutdwestarly along the porth and
weat snSTEs of [llamns Lake t5 Kvichak
Rivar, downstream ninng the left Bank

‘of Kviohak River, and the ahores of
Kvichak Bay and Mristol Hay, to s poins
dus poreh of the point ol baginning;

South aApproximately 33 tmiies, to ths point
of beginning.

The ares described, including botn publle
snd non-public lands. sgmresetes 135,600,000
agres.

RATALLA-TAKATAGA

Baginning at Cottouwond Poine, at thy
mouth of Copper River, anprotimate latitude
8017 N, loagitude 144°5% W.

Nortaerly, approxrimstely 18 miles upstroam
slong the Jaft bank of Copper River to o
point on the North boundery of ths
Chugaoh Nationsl rorsey;

Laatariy, Approxtmatsiy 97 miles, along the
north boundery of the Chugach National
Forest to tha ewst boundary of e Dge
tional: foraas)

' Involved eXcept to the

1559

o the
boumu.rr between tha Unitag Statas snd

Bouth, spproximataty 18 wmijaes,
Intarnationl Boundary to Mt, 8¢ i
South. approtimately 38 mues. 1orogs My
wspins Glacier, to the QUIT of Alpaks:
Weatwly, sporotiamstaly 10 mils, aiong
tha
ngumuu.d bed POl o1 be-
8 ares dasoribed. locluding vouy
AB4 nom-public lands, sggregaces ‘.ﬁw

'nu total ares desoribed in the tree
ASETOEALS APPrOXIMALlY 47,440,000 m:?‘m

This order shall not affect or m
existing raservations of any of the ﬁ?:ud:
exteny neceas
to prevent the sale, location, ulecuon..g
entry of the above-described lands under
the publie-land lawe, including the min-
ing laws, and the laaaing of ths lands
under the mineraleleasing laws,

slong tne

’ ABR FoaTas
Acting Sacrstary of ths Int
JANTARY 93, 1949, ¢ Interiar,

[P, A Doo. 43~1798; Pileda,

Pebruazy 3 H
9148 0. m.) 180

{Btock Drivewsy Withdarswel 14. Wyo. 9]
' Wyonng

REDUCTION OF ATOCK DRIVEWAY
WITRDRAWAL

The order of the Acting Seerstary of
the Interior of April 24, 1018, eatablish.
ing Btock Drivewsy Withdrawal No. 14,
Wyoming No. 2, under section 18 of the
acs of Decembar 29, 1918, 39 Stat. 863, ¢
T, 8. C. 300, {2 bereby revoksd 30 far as
is afleota the following-describad lands:

SIXTE PRINCIPAL MELIDIAN

T.N.B. MW,
Ses. 10;
T.HMN.ATTW,
800, 2¢;

a4
Bec, 38, NUNY, EWi, and A SEY,
Tha areas desoribed aggregase 138834 acres,
QacAr L. Cxaruw,
dastatant Seoretary of the Intarior.
Jawoany 8, 1043,
(® R Doe. 43-1704; Fleq, “'m 3, 1043;
9:44 4. m.|

DEPARTMENT OF LABOR,
Wape and Hour Division.
LEAMNER EMPLOYMENT CERTIFICATES
IMSTANCE TO VARIOUS INDUSTARRS
Notice of issuance of Special Cartid-
CALos fOF the employment of learners un-
depr the Pair Labor Standards Act of 1938.,
Notice 1s horeby given that special cars
tificatey authorizing the employment of
laarners at hourly wages lower than the
minimum wage rate applicable under
section 8 of the Act are !'ssusd under
ssotion 14 thareof, Part 522 of the Regu-
lationa isstied thareunder (August 18,
1840 § PR, 2882, and o3 amended June
23, 1943, 7 PR, (729), and ths Deters
mination and Order of Reguistion listed

-d/ '
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United States Department of the Interior

GEOLOGICAL SURVEY

4200 University Drive
Anchaorage, Alasks 3950846887

28 February 92
Memorandum
To : Paul Xirton, Salistter's Office
From : Max Brewer, Branch of Alasknn Qeology
Subj. : DEWLIine Stations in Alaska

In addittonal response to your questions froma yesterday, the following are the narmes
and locations of the DEWLine Sites in Alaska. The sites designatsd 83 "Main" sites were
orignally constructed with two rows (trains) of joined prefabbed structures, 20 feet wide
by 528 feet long, to houss 8 complement of 48 men plus radar and communications
equipment. The "numbered” aites, called auxiliary radar attes, had only ane "train,” 538
feet long and with @ complement of 20 men. The "lettered” sites. called ‘intermediate”

' sites, were only used as communications (Bne of aight) relay stations, did not contain
radar equipment, had a complement of 6 or 7 men, and were about one-half the length
of 3 normal tratn.  All siteg had a few cutlying structures for squipment and storags, All
structures were on wooden piing steamed or sugured 12 feet into the permafrost. The
iotermmediate aites had airstrips 1200~ 1500 feet long: the auiliary sites airstrips 3500
feet long, and the main sites airstrips 5000 fect long. All the intermediate sites wexe
deactivated on 1 July 1863: same of the auxiliary sites have been deactivated aince that

" dme.
Lz-1 (at Cape Lisburma). This gits ia the northerranost part of the WHITE
ALICE radar net and {s the interface betwesn the WHITE ALICE and the
DEWLIne, It {s larger than a DEWLIne MAIN site and was the only one on
the list that was operated by militery personmuel.
LIZ-A Code name Caps Beaufort. but actually located at the nearby Cape Sabine.
L12-3 Located near Point Lay.
- uz.B Located at lcy Cape, just tnside the western boundary of PET-4 (NPRA).
uz-3 Located about 4 miles (nland frem the village of Wainwright,
zc Code nams Slaull Cift,

POW MAIN Lacated ane-hglf mile east of the NARL Camp at Barrow.

POW-A ON the nartheast coast of Cape Stmpaon.

POW-1 Originally called Pitt Point. but located about 4 miles west of Pitt Point and
maore recently called Lanely, The base of operations for the recent NPRA
exploration i3 located 0.4 mile west of this site.

POW-B Located an Kogru Inlet and the most easterly site in NPRA.

POW-2 Located at Oliktok Point fust northeast of the mouth of the main channel
of the Colville River,

POW-C Located at Point McIntyre just west of Prudhoe Bay.

POW-3 Code name s Flaxman Island. aithough the station s located on the
mainland at Bullen Point.

..... Prototype (1953-54 feasibility test) site at Brownlow Point near the mouth
of the Canning River. This (s the western counterpart of the prototype
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BAR-~1-A station cast of Barter laland, Le,, the Air Force established two
stations, ong about 100 miles weet of Barter lsland and one about 100
miles cast of Barter Island, to check if the equipment would perform as
planned before embarising on coustruction of the DEWLIRne. 1 never knew
of a2 cods namse for this site.

POW-D Code name Camden Bay. located west of the mouth of the Sadlerochit
River. Camden Bay, located within the 1002 Arca, haa the beat anchorage
for boats /barges between Nome and Demarcation Point.

BAR MAIN Locxated on Barter Jaland fmymediately adjacent to Kaktovik.

BAR-A Located at Humphrey Paint, but the site is often called Beaufort Lagaon.

BAR-A-1 Prototype (1853-54 feaaibility teet) site located on the eastarn ghare of
Demarcation Bay. A WWI LST vessal, decommissicned at Barter Island in
July 1963, sald as surplus preperty shortly thereafter, and sailed, without
any crew, to its present loeation on 3-4 October 1963, is aground in
Demarcation Bay.

Construction of the DEWLIne began in January 1958 and it offietally went {nto
operation on 1 July 1887,

The PROJECT CHARIOT camp (Cape Thompson) was sstablished an the bank of
Ogotoruk Creek.  Scientiflc studies were begun during the summer of 1958, with the
moat intensive acientifie work being accomplished during 1888-81.

The NARL, in addition to having use of the eight deacttvated DEWLIne Intermediate
Sites, had permament, year-round (insulated wooden structures) camps at:

Point Hope + lasge cabin on piing

Cape Thompson - § wanigans

Wainwright - § wanigans

Skull cuff » 1 wangen

Atgquesuk - (Meade River Village) - 5 wanigans

Noluck Laks - 1 wanigan

Umiat - § hulldings, ncluding 3 quonsets

Anaktuvuk Pass - 1 wanigan

Teshekpuk Lake « 1 wanigan st the NW corner of the laks

Putuy - 3 wanigans on the bank of the west channel
of the Caiville River, near Nuigsut

Peters Lake » 8 sizuctures and wanigans

= The only major military efforts, other then those discuseed yesterday, were the annual
Naval ship resupply expeditians for the 1944-1963 petroleum exploration program,
1944-63:; the MSTS resupply expeditions for the DEWLIne. 1888-62 (this effort was
contracted out to @ commarcial barge company n 1063); and the conatruction of a 628-
foot high Loren tower at Skull Ciiff in 1849. ,

Don't hesitate to aak if additional information ia needed. Meanwhdle, it was goad to talke

oy ~

Max C. Brower
Attachments (3 mapa)
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