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OWNERSHIP AND MANAGEMENT OF
NAVIGABLE AND PUBLIC WATERS

State ownership of the beds of navigable waters is an inherent attribute of state sovereignty
protected by the United States Constitution. Utah v. United States, 482 U.S. 193 (1987). Under
the doctrine that all states enter the Union on an cqual footing with respect to sovereign rights
and powers, title to the beds of navigable waters in Alaska vested in the newly formed State of
Alaska in 1959. In addition, under the Alaska Constitution and the public trust doctrine, all waters
in the state arc held and managed by the state in trust {or the use of the people, regardless of
navigability and ownership of the submerged lands under the Equal Footing Doctrine.

The purposc of this paper is to deseribe the State of Alaska's policies and procedures for identifying
and protccting the state’s title to the beds of navigable waters. [n addition, this paper outlines the
legal and policy considerations which guide the ownership and management of submerged lands

and public waters.

Identifying and Protecting State Title
to the Beds of Navigable Waters

Identification and management of the beds of
navigable watcers is an important policy of the State of
Alaska. In 1980, the state established a comprchen-
sive navigability program to respond to lederal land
conveyances and land management activitics under
the Alaska Statchood Act, the Alaska Native Claims
Scttlement Act (ANCSA) and the Alaska National
Interest Lands Conscrvation Act (ANILCA). Pur-
suant to the provisions of thosc acts, the federal
government has issucd navigability determinations for
thousands of lakes, rivers and strecams throughout the
state in an cffort to determine whether the state or
federal government owns the submerged lands.
Navigability determinations are also made prior o
many stalc land disposals to insurc that adequate
public usc casecments are reserved.

The basic purposc of the state’s program is Lo protect
the public rights associated with navigable watcers,
including in particular the state’s title to the sub-
merged lands. Because state and Native land sclee-

tions and federal conscrvation units blanket the
state, navigability questions have arisen for rivers,
lakes and strcams throughout Alaska. The
navigability of many of those waterbodics has al-
rcady been cstablished. There are hundreds of
others, however, where navigability is not yet deter-
mincd.

To help resolve these navigability disputes, a major
goal of the state’s navigability program is to identify
the proper criteria for determining title navigability
in Alaska and to gather sufficient information about
the uses and physical characteristics of individual
watcrbodics so that accurate navigability deter-
minations can be made as disputes arise. Other
important aspects of the program include monitor-
ing federal land conveyance and management
programs to identify particular navigability disputes,
sccking cooperative resolution of navigability
problems through negotiations and legislation, and
preparing for statewide navigability litigation.
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Riparian Rights and Statute
of Limitations

Disputes over ownership of submerged lands in
Alaska have arisen under a variety of circumstanccs.
The principal source of the disputes in Alaska is the
survey and acreage accounting systcm uscd by the
federal government for conveying land to the state
and Native corporations.

The standard procedures for surveying and convey-
ing federal land are found in the Manual of Instruc-
tions for the Survey of the Public Lands of the United
States, generally known as thc BLM Manual of Sur-
veying Instructions. Under those procedurces, con-
sistently used in every public land statc cxcept Alas-
ka, only uplands are surveycd and conveyed in ful-
fillment of acreage cntitlements, not submerged
lands. The survey rules rcquire that all lakes 50
acres or larger and rivers and strcams three chains
(198) fcet in width or widcr, regardless of
navigability, bc meandcred and segregated (cx-
cluded) from the surveyed public lands. Only the
surveyed uplands are conveyed. The acrcage ol
meandcred rivers, lakes and streams is not included
in computing the amount of land involved in the
conveyance.

In Alaska, however, the federal government has not
consistently followed thesc survey rules. Until
1983, the fcderal government trcated submerged
lands the same as uplands. All bodies of water that
were considered non-navigable by the (cderal
government, regardless of size, were surveyed as
though they were uplands and the acreage of sub-
merged lands was charged against the total acrcage
entitlement.

Becausc of these convcyance procedurcs, the
navigability of waterbodies in Alaska has been anissuc
of contcntion since the cnactment of the Alaska
Statehood Act and ANCSA. In addition to the
problems caused by a lack of information about many
waterbodies, the situation was cxacerbated by the
narrow definition of navigability used by the {cdceral
government. Hundreds of rivers, lakes and strcams
considered navigable by the stalc were determined
non-navigable by the federal government.

In 1983, [ollowing years ol ncgotiations, lawsuits
and Icgislative attempts to solve thc navigability
problems created by the unusual survey and con-
veyance procedures in Alaska, the State of Alaska,

the United States Department of the Interior and
the Alaska Federation ol Natives (AFN) agreed that
the standard rules ol survey should be followed for
land conveyances in Alaska.  The clfect of that
decision was Lo treat Alaska surveys and land con-
veyancces like federal land surveys and conveyances
in other states. The recipients of conveyances {rom
the {ederal government arc charged only tor the
amount ol public land that is calculated by the sur-
vey, which does not include the arcas of meandered
rivers, lakes and strcams.

The usc of these survey procedurces has climinated
many of the problems associated with the federal
land conveyance programs in Alaska. Submerged
lands are no longer being conveyed to fulfill acrcage
cntitlements. With the exception of lakes smaller
than 50 acres and streams narrower than 198 {ect.
navigability determinations arc no longer being
madc prior to lederal land conveyances.  Deter-
minations ol owncrship ol submerged lunds can be
put off until a natural resource use or conflict re-
quires resolution, such as issuance ol an oil and gas
leasc, mining claim or a gravel salc.

Through the joint cfforts of the State of Alaska,
AFN and the Department of the Interior, the 1983

- decision 10 use the standard survey procedures for

land conveyances in Alaska was legislatively ap-
proved in August of 1988 when the United States
Congress passcd legislation (94 Stat. 2430) amend-
ing scction 901 of the Alaska National Intcrest
Lands Conscrvation Act, codificd at 43 U.S.C. 1631.
The 1988 amendment, sometimes referred (o as the
Alaska Submerged Lands Act, requires that the
standard rules of survey in the BLM Manual of
Surveying Instructions be used (or all federal surveys
undcr the Alaska Statchood Act and ANCSA. The
1988 amendment also repealed the Scetion 901
statute of limitations that would have required the
state to filc a tawsuit within a very short period of
time in order to prescrve its title to the beds of
navigable waters conveyed to Native corporations
by the {cderal government as a result of crroncous
navigability dcterminations, poor maps, surveys or
whatever.

Even with this legislation, a major problem concern-
ing navigability dccisions made by the federal
government under the old system remains un-
resoived. At issuc are the hundreds ol crroncous
non-navigability decisi..ns and the resulting sub-
merged land conveyances made to ANCSA cor-



porations in previous years. In addition, to comply
with thc mcandering requirements of the BLM Sur-
vey Manual, the [cderal government is still required
to makec navigability determinations for lakes
smallcr than 50 acres and rivers or strecams narrower
than 198 fcct in width to determine if these watcers
must be meandered.

Navigability Criteria

The greatest hurdle to overcome in the state’s cf-
forts to identily and manage navigable waters has
been the long-standing differences of opinion be-
tween the State of Alaska and the United States
regarding the application of the test for determining
title navigability. Navigability is a question of [act,
not a simpic legal formula. Variations in waterbody
usc that result from diffcerent physical charac-
teristics and transportation methods and needs must
be taken into account. There are many legal prece-
dents for determining navigability in other states
bascd upon the particular facts presented in thosc
cascs. In Alaska, though, we arc just beginning to
get the final court decisions that are necessary Lo
provide legal guidance [or accurate navigability
determinations.

The physical characteristics and uses ol a waterbody
uscd by the state for asserting navigability, common-
ly referred to as navigability "criteria”, are based
upon legal principles that have been established by
the federal courts. Thesce criteria are applicd to
rivers, lakes and strecams throughout the state and
take into account Alaska’s geography, cconomy,
customary modes of water-based transportation and
the particular physical characteristics of the watcer-
body under considcration.

The federal test for determining navigability was
cstablished over a hundred yecars ago. In the
fandmark decision of The Daniel Ball, 77 U.S. (19
Wall.) 557, 563 (1870), the Supreme Court declared:

Those rivers must be regarded as public
navigable rivers in law which are navigablc in
fact. And they arc navigable in fact when they
are uscd, or arc susceptible of being used, in
their ordinary condition, as highways of com-
meree, over which trade and travel arc or may
be conducted in the customary modes of trade
and travel on watcr.

Although The Daniel Ball test is accepted as the
correct standard for determining navigability, there

has becn a lot of disagreement over application of
many of the terms and phrases used in The Daniel
Ball test to the specific uses of Alaska’s lakes, rivers
and streams. The State of Alaska uses the following
interpretation of that test as the basis for its
navigability program.

W The Waterbody Must Be Usable as a
Highway for the Transportation of
People or Goods.

Intcrpreting the requirement that navigable watcr-
bodics be used or usable as "highways of com-
merce”, the courts have ruled that the central theme
of title navigability is that the waterbody be capable
of usc as a highway which people can use for
transporting goods or for travel. Neither the types
of goods being transported nor the purposc of the
travel arc important in dctcrmining navigability.
Transportation on water associated with recognized
commercial activities in Alaska, such as mining, tim-
ber harvesting, and trapping, is cvidcnce of
navigability. The use of waterbodies for transporta-
tion in conncction with natural resources explora-
tion or deveclopment, government land manage-
ment, management of fish and game resources, or
scientific research is also cvidence of navigability.
Travel by local residents or visitors for the purpose
ol hunting, {ishing and trapping, or as a means of
access to an arca can be used to establish
navigability. The same holds for recreational
transportation, including personal travel and
professionally guided trips.

B Waters Which Are Capable of Being
Used for Transporting Persons and
Goods, Although Not Actually Used,

Are Navigable.
It is not nceessary that a waterbody be actually used
for transportation to be found navigable. It is
cnough that it is susceptiblc, or physically capable,
of being used. Whether a waterbody is susceptible
of usc [or transportation depends upon the physical
characteristics of the water course such as length,
width, depth and, for a river, current and gradient.
If thosc physical characteristics demonstrate that a
waterbody could be uscd for the transportation of
persons or goods, it is legally navigable.

The susceptibility clement of title navigability is very
important for the identification of navigable water-
bodics in Alaska. Because of Alaska’s sparse
population and lack of development, there are



hundreds of remote rivers, lakcs and strcams where
there is little or no evidencc of actual usc. Because
of their physical characteristics, however, many of
these remote waterbodies could be uscd for
transporting people or goods if the need were to
develop. Under these circumstances, they are con-
sidered legally navigable.

Transportation Must Be Conducted in
the Customary Modes of Trade and
Travel on Water.

A finding of navigability docs not require use or
capability of use by any particular modc of transpor-
tation, only that the mode be customary. The courts
havc held that customary modes of transportation
on watcr include all recognized types and methods
of watcr carriage. Unusual or {rcak contrivances
adapted for use only on a particular strcam arc
excluded. Customary modecs of trade and travel on
water in Alaska include, but arc not limited 1o,
barges, scows, tunnel boats, flat-bottom boats,
poling boats, river boats, boats propciled by jet
units, inflatable boats, and canocs. In places
suitable for harvesting timber, the flotation of logs
is considered a customary modc of transportation.

The mode of travel must also be primarily watcr-
bornc. Boats which may be taken [or short, over-
land portages qualify. The courts have ruled that
the usc of a lake for takcolfs and landings by
floatplanes is insufficient, in and of itself, to cstab-
lish navigability.

Without expressly rejecting the claim, at lcast two
court decisions in Alaska have suggested that winter
travel on the surface of a {rozen river or lake is
probably not evidence of navigability. The rivers
involved in the two adjudicated cases were both
found navigable based upon summer usc by boats,
howevcr, and it appears likcly that most watcrbodics
in Alaska that are used as highways in winter can
also be travelled by at least small boats in the sum-
mer. Because of this, the state may not necd to rely
upon winter travel to support navigability.

B Wwaters Must Be Navigable in their
Natural and Ordinary Condition.

A watcerbody which can be used for transportation
only because of substantial man-madc improve-
ments to the condition of the watcrcourse is not
navigable for title purposes. However, if transpor-
tation does or could occur on the watecrbody cven
without the improvements and the improvements

would only make transportation easier or faster or
possible [or larger boats (c.g., dredging), it is still
considered navigable for title purposces.

The presence of physical obstructions to navigation
(rapids, falls, log-jams. ctc.) docs not render a water-
way non-navigablc il thc obstruction can be
navigated despite the difficultics or if the obstruc-
tion can be avoided by other means, such as portag-
ing, lining, or poling. A watcrbody is also navigable
cven il scasonal fluctuations do not allow it to be
navigated at all times of the year. However, a water-
body which is only navigablc at infrequent and un-
predictable periods of high water is not normally.
considered navigable.  The fact that a watcrbody
may be [rozen for several months of the year does
not render it non-navigable if it is navigable in its
unfrozcn condition.

M Tite Navigability Is Determined as of
the Date of Statchood.

To be considered navigable for title purposcs, the
watcrbody must have been navigable in 1959 (when
Alaska became a state). This clement ol the
navigability test {ocuses on the physical charac-
teristics of the waterbody and whether those char-
acteristics have changed significantly since
statchood.  Most waterbodics have not physically
changed cnough since statchood to alter their
navigability. Assuming there have been no sig-
nificant changes in the physical characteristics ol the
walcrbody, a waterbody that is navigable today
would be considered legally navigable in 1959 as
well.  Exceptions might include the creation, by
natural or man-madc causes after statchood, of a
totally new lake, river or canal now uscd for naviga-
tion. Such a watcerbody would not be considered
navigablc (or title purposcs. Conversely, a watcer-
body which was navigable in 1959 but, bceause of
natural or man-made physical changcs, is no longer
navigablc in {act would still be considered navigable
for title purposcs.

Navigability Criteria Disputes

Because ol dilfering legal interpretations of court
navigability decisions, scveral aspeets ol the criteria
uscd by the state to determine navigability have been
disputed by the federal government. As a direct result
of thesc criteria disputes. many watcrbodies con-
sidcred navigable by the Jtate have been determined
non-navigable by the federal government.



The major criteria dispute has been over the type or
purposc ol the transportation required to establish
navigability. The [cderal government has asscrted
that a waterway must be uscd, or capable of usc, for
transporting commecree to be considered navigable.
Other, "noncommercial” transportation uscs arc not
considered sufficicnt to establish navigability. In
this context, the federal government has claimed
that the only rclevant "commercial” transportation
is the distribution of goods for sale or barter, or the
transportation {or hirc of people or things. The
{ederal government has admitted that professional-
ly guided transportation on Alaska’s rivers, lakes
and strcams constitutes commerce, but ncvertheless
has argucd that the waters are not being used as a
navigable "highway" when recrcation is involved,
but rather more as an amusement park. The federal
government has therefore claimed that waters usced
only for commereial reercation are legally non-
navigablc cven though they may be navigable in fact.

Through the work of the state’s navigability pro-
gram, this definition has been repeatedly rejected by
the courts, most recently in the Gulkana River casc.
Alaskav. United States, 662 F. Supp. 455 (D. Alaska
1986), affirmed sub nom. Aluska v. Ahtna, Inc., 891
E2d 1401 (9th Cir. 1989). Applying the correct
definition of navigability, many of the submerged
lands that the federal government attempted to con-
vey to ANCSA corporations should have been
recognized as belonging to the state. The state
appcaled many conveyances to proteet its title. As
occurred in the Kandik-Nation Rivers appeal, Ap-
peal of Doyon, 86 1.D. 692 (ANCAB 1979), Alaska
Native corporations also found it necessary (o chal-
lenge crroncous federal determinations of non-

navigability to insure they would not be deprived of

any portion of their cntitlement by being charged
for submerged land owned by the state.

The federal government has also argued that
aluminum boats, boats propelled by jet units, in-
Tatable boats and canoces arc not customary modes
ol travel for the purposce of determining navigability
in Alaska. As a rcsult, many waterbodies navigated
by these types of watercraft have been {ound legally
non-navigable by the [ederal government. The
claim is that these boats represent post-statchood
technological advanccs, arc too small to be con-
sidered "commercial”, or that most "commercial® usc
of the watcrcraft developed after statchood.

Another navigability dispute involves remote, iso-
lated lakes. The federal government has {ound
many of thesc lakes legally non-navigable, even
though they are physically capable of being
navigated. The federal government's contention is
that a navigable conncction to another arcais ncees-
sary to make travel on a remote lake worthwhile.
Otherwise, the federal government views the lack of
dcvclopment in the area around the isolated lake as
an indication that the lake will never be used for
commercial transportation.

To resolve these navigability criteria disputes, the
statc has actively pursucd a limited number of court
cascs challenging particular findings of non-
navigability by the federal government. With the
sole exception of [loatplanes, the courts have
agreed with the navigability criteria presented by
the State of Alaska and have rejected the limitations
suggested by the [ederal government. These cascs
include:

Gulkana River. Inthiscasc, both inthe U.S. District
Court and on appcul to the U.S. Court of Appeals, the
federal courts rejected the federal government's
restrictive interpretation of the phrase "highway of
commerce” in the titlc navigability test. The federal
district court stated that to demonstrate navigability,
it is only nccessary to show that the waterbody is
physically capable of "the most basic form of commer-
cial use: the transportation of people or goods." Be-
causc the Gulkana River can be used for the transpor-
tation of pcople or goods, the Gulkana River was
found navigablc. Alaska v. United States, 662
ESupp. 455 (D. Alaska 1987). On appcal, the court
ol appecals affirmed the district court’s [inding of
navigability. Alaska v. Ahtna, Inc., 891 F2d 1401
(9th Cir. 1989). The court of appeals found that the
modcern usc of the Gulkana River for guided hunt-
ing, lishing and sightsccing trips is a commecrcial usc
and, since the physical characteristics of the river
have not significantly changed since 1959, provides
conclusive evidencc that the river was susceptible of
commercial usc at statchood. The court also found
that modern inflatable rafts can be uscd to establish
navigability. In April 1990, the United States
Suprcme Court denied a réquest by Ahtna, Inc. to
rcconsider and overturn the court of appeal’s
decision. The Gulkana River precedent is now
binding on all futurc navigability determinations in
Alaska.



Kandik and Nation Rivers. In this administrative
appeal, the State of Alaska and Doyon Limitcd, an
ANCSA regional corporation, successfuily cstab-
lished that the use or susceptibility of usc of a river
or stream by an 18-24-foot wooden riverboat
capable of carrying at least 1,000 pounds of gear or
supplies is sufficient to cstablish navigability. Bascd
upon the use of these types of boats for the transpor-
tation of goods and supplics by fur trappers, as well
as extensive historic and contemporary canoc usc,
the court found the Kandik and Nation rivers, in
Interior Alaska, navigable. Appeal of Doyon, 861.D.
692 (ANCAB 1979).

Alagnak River. In this fedcral district court casc,
the Alagnak River, the Nonvianuk River, Kukaklck
Lakc and Nonvianuk Lakc werc all found navigable.
These interconnected watcrbadics arc located in
the Bristol Bay region of Alaska, south of Lake
lliamna. Their primary transportation usc is {or
commercially guided hunting, {ishing, and sightscc-
ing and for government research and management.
They also serve as a means of access {or local resi-
dents to their homes and to thc surrounding arcas
for subsistence hunting and fishing. Alter scveral
years of litigation, the federal government conceded
that these rivers and lakes arc navigable. Alaska v.
United States, No. 82-201 (D. Alaska Feb. 2, 1985).

Matanuska River. The recommended decision in
this administrative appeal agrecd with the Statc of
Alaska’s position that post-statchood commercial
river rafting operations are sufficicnt to establish
navigability. Based upon that type of use, the ad-
ministrative law judge who heard the case recom-
mended that the Matanuska River, in Southcentral
Alaska, bc found navigable. The Scerctary of Inte-
rior, over the state’s objections, assumed jurisdic-
tion over the case and stayed implementation of the
recommended decision. No action has been taken
in the case since that time. Appeal of Alaska, No.
82-1133 (IBLA Rec. Decision Aug. 18, 1983)

Slopbucket Lake. The statc claimed that the cx-
tensive use of floatplanes on Slopbuckct Lake, a
twenty acre lake adjacent to Lakc Iliamna, was suf-
ficicnt to establish navigability. The federal courts
rcjected this view. The courts reasoned that
floatplanes do not use the lake as a navigable high-
way; they just take off and land there. Alaska v.
United States, 754 F2d 851 (9th Cir.), cent. denied,
106 S. Ct. 333 (1985).

Identiﬁcation of Navigable Waters

Even if the criteria lor determining navigability in
Alaska were totally agreed upon, it still would be
difficult to prepare a complete list of all of the
navigablc lakes, rivers and strecams in the state.
Much of Alaska has not yct been surveyed and many
maps arc inaccuratc and out-ol-date. It is an im-
mensc and complex task simply to identify and lo-
catc all of the thousands of named and unnamed
lakes, rivers and streams in the state which might be
considcred navigable. Furthermore, once a poten-
tially navigable lake, river or strecam has been iden-
tificd, detailed information about its size and uscs is
nceessary for an accurate navigability determina-
tion. Because of Alaska's undeveloped and remote
character, gathering navigability information is both
lime-consuming and expensive. Finally, administra-
tive navigability determinations made by the state or
the federal government are always subject to legal
challenge, since only the courts can authoritatively
determine title to submerged lands.

Despite these difficultics, both the state and the
{cderal government arc {requently called upon to
issuc navigability dcterminations. Although the re-
quircment that BLM adhcre to the mcandcering re-
quircments of the BLM Survey Manual has
climinatcd the nced for navigability dcterminations
on thé larger rivers, lukes and strcams, which must
now be mcandered regardless of navigability,
navigability detcrminations are still required for the
smaller rivers, lakes and streams to determine i they
arc to be meandcered at the time of survey. Because
of this, somc navigability determinations arc still
made for ncarly cvery federal land conveyance
under ANCSA or the Alaska Statchood Act. The
management plan for nearly cvery federal Conscer-
vation System Unit (CSU) also addresses the
navigability issuc.

Federal navigability determinations arc reviewed by
the statc to insurc that available information sources
were used and interpreted correctly.  Where the
federal government determines non-navigable a
watcrbody which is considered navigable by the state,
the statc may provide the government with sup-
plemental information about the usces and charac-
teristics of the waterbody to obtain a redetermination
of navigability. Undecr scmc circumstances, the statc
nceds to make its own navigability determinations,
such as for a state oil and gas Icasce sale, land disposal,



matcrial sale, mining claim, or another use of state fand
Or resourees requining a determination of ownership of
submerged lands within the affected arca.

For large, undeveloped regions of Alaska there may
be little or no accurate watcrbody usc or physical
characteristics information available for making
navigability determinations.  When information is
lacking, and it must make a navigability detcrmina-
tion, thestate is forced to rely solely upon the physi-
cal characteristics shown on maps and acrial
photographs. In these cascs, the statc identifics as
navigable all streams depicted on the U.S.G.S. maps
with double lines (generally at least 70 feet wide)
and having an average gradient over the length of
the stream of no more than 50 fcet per mile. With
rarc exeeptions, the state’s expericnee has been that
strecams ol this type are deep cnough and wide
cnough (o be navigable by boats carrying persons or
goods and must thercfore be considered legally
navigabic. Strcams depicted with singlc lincs, al-
though narrower in width, may also be listed as
potentially navigable if they have gradients of sub-
stantially less than 50 feet per mile and are at least
10 miles long.

I there is no public use or physical characteristics
information rcadily available for lakes, those lukes
which arc shown on maps and acrial photographs as
having a navigablc water conncction with other
navigable watcrs, or which are accessible by short
overland portages, are considered navigable regard-
less of the size of the lake. These lakes are part of
a system of intcrconnected navigable waters. [ a
lakc is totaily isolated, it will be included on the
stale’s navigability maps if it is at lcast 1-1/2 miles
long. That length insures that the lake can be used
as a "highway". Futurc judicial decisions interpret-
ing the "highway" requirement for isolated lakes
could shorten or lengthen this 1-1/2 mile "ruic of
thumb."

The state recognizes that, under some circumstan-
ces, lakes smaller than 1-1/2 miles long can be and
arc uscd as navigable highways. In thosc cascs,
when known, these smaller lakes arc also depicted
on the state’s navigability map. Morcover, as a mat-
ter of administrative policy and convenience only,
the state may sometimes make an exception to the
1-1/2 mile standard in the extremely wet regions of
the state, including some arcas in the Yukon-Kus-
kokwim Declta, Yukon Flats and on the North Slope.
In these areas, an isolated luke might nced to be 2-3

miles long to be included on the state’s navigability
maps. Although smaller lakes in these arcas are
capablc of being uscd for transportation and should
bc found navigable by the courts, the state has
decided to concentrate its limited resources in
protecting the larger watcrbodies first.

avigable Waters within
Pre-statehood Federal Withdrawals

Although disputcs over which waters in Alaska are
navigable arc the most [requent cause of submerged
land owncrship disputes, there is another major
lcgal issuc which poscs a threat to Alaska’s
sovereign claim to the beds of navigable waters.
Even where navigability is conceded, the federal
government often contends that title to the sub-
merged lands did not vest in the state if the area was
withdrawn or rescrved by the federal government on
the date of statchood. Within Native conveyance
arcas, the federal government has used this claim of
"reserved submerged lands” to justify its attempts to
convey the beds of navigable waters in fulfillment of
the Native catitlements.  Within state sclections,
the fedcral government has used the same claim to
charge the acrcage of submerged lands against the
state’s cntitlement.

The state strongly disagrecs with this federal claim
and has actively pursued a number of court challen-
ges to resolve the issue. In addition to numerous
appcals from federal decisions to convey or charge
for the beds of navigable waters, the state was ac-
tively involved as a fricnd of the court in one case
before the United States Supreme Court and con-
tinucs to be involved in another Supreme Court case
which presents this issue. The pending case is
United States v. Alaska, U.S. Supreme Court 84
Original (filed Junc, 1979). '

On Junc 8, 1987 the Court issued its decision in Utah
v. United States, No. 85-1772 (filed Oct. 14, 1986).
In this case the federal government, in 1976, issued
oil and gas lcases for land underlying Utah Lake, a
navigable watcrbody located in Utah. The suit
sought a declaratory judgement that Utah, rather
than the United States, holds the lands under
navigablc watcers in the territories in trust for future
statcs, and, absent a prior conveyance by the federal
government to third parties, a state acquires title to
such land upon cntering the Union on an "equal
footing” with the original 13 states. '



The Supreme Court held that title did pass to the
state upon Utah’s admission to the Union. They
held that there is a strong presumption against [ind-
ing congressional intent to defcat a state’s title, and,
that in light of the longstanding policy of the {cderal
government’s holding land undcr navigablc watcrs
for the ultimate benefit of future statcs absent cx-
ceptional circumstances, an intent to defcat a statc’s
equal footing entitlement could not be infcrred
from the mere act of the reservation itscif. The
United States would not mercly be required to cs-
tablish that Congress clearly intended to include
land under navigable waters within the (cdcral
reservation, but would additionally have to cstablish
that Congress affirmatively intcnded to defcat the
futurc state’s title to such land.

This decision has significant ramifications within
Alaska, since over 95 million acres -- morc than 25%
of the total area of the state -- was encloscd within
various federal withdrawalis and reservations at the
time Alaska became a state.

Navigable Waters within ANILCA
Conservation System Units

On Dccember 2, 1980, the Alaska National Interest
Lands Conservation Act became law. This act
creatcd or added 104.3 million acres to various
federal conservation system units. Because thesc
*withdrawals" occurred after the date of statehood,
there is no disagreement between the state and
federal governments that navigable waters within
the various CSU’s are owned by the state. However,
there is some disagreement on the amount of

authority the federal land managers may have to
regulate these state owned submerged lands.

The U.S. Coastitution gives Congress certain
limited powers to control uses on state owned sub-
merged land. These are known as the Property
Clausc, Navigational Scrvitude and the Commcerec
Clause. The extent of these powers involves com-
plex legal questions. Howevcr, cven assuming that
Congress has the power to rcgulate statec-owned
submerged lands in Alaska, the United States
Supremc Court has rulcd that Congress may choosc
not to excreisc that power, thus lcaving regulation
totally up to thestate. Escanaba Co. v. Chicago, 107
U.S. (17 Outo.) 678 (1883). Whcther Congress has
donc that can only be determined by examining the
federal laws passed by Congress dealing with Alaska
lands. Another possibility is that the statc and
{cderal governments have concurrent jurisdiction,
sharing the authority to regulate submerged lands.

In ANILCA, Congress did not take away the statc’s
power Lo regulate statc-owncd submerged lands
within fcderal CSU's in Alaska. Numcrous
provisions in ANILCA rccognizc and respeet the
state’s authority over statc-owned land. In somc
cascs, however, Congress may have attempted to
give the federal land managers some concurrent
authority to regulate navigablc watcrs within CSU's.
The statc, where possible, cooperates with rather
than confronts the {cderal land managers. This
coopcration often takes the form of a memorandum
of undcrstanding that discusses management issucs
and how thcy will be resolved. Dilferences do
occur, however, over issucs such as column managc-
ment and restrictions on mining.
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Legal and Policy Guidelines Governing Management of
Submerged Lands and Public Waters

Public Trust Doctrine

The statc has special duties and management con-
straints with respect to state owned land underlying
navigablc watcrs. Thesespecial dutics and manage-
ment constraints arisc from the Alaska Constitu-
tion. Thc Alaska Constitution contains numerous
provisions cmbracing the principles commonly
known as the public trust doctrine. The public trust
doctrine is remarkable both [or its age and for its
vigor. Rooted in the customs of the scalaring
Grecks and Romans, it has evolved o become one
ol the most cflcctive saleguards ol public rights.
Basically, the trust reflects an understanding of the
ancicnt concept that navigable waters, their beds
and thcir banks, should be enjoyed by all the people
because they are too important to be reserved for
private usc.

In America, the concept of public rights to public
walers was recognized since the carly days of the
Massachusctts Bay Colony where the Great Pond
Ordinance of 1641 guarantced the right to fish and
fowl in ponds greater than 10 acres, along with the
{recedom to pass through private property to do so.

By 1821 American courts were pronouncing the law
of public trust as we know it today. This docs not
mcan that no water-related development can take
place. The public trust doctrine permits states to
improve watcrways by constructing ports, docks and
wharves, thus [urthering the purposes of the trust.
Gencrally speaking the people’s trust rights may be
alicnated only in ways that further overall trust uscs,
and in rclatively small parcels.

Illinois Central Railroad Company v. lllinois, 146
U.S. 387, 452 (1982), involved a grant by the State
of Hlinois of onc thousand acres of the bed ol Lake
Michigan, constituting the entire harbor of the City
of Chicago, to the Illinois Central Railroad. The
U.S. Supremc Court held that the grant was revok-
able, that the state held the land in trust for the
public, and that it was powerless to relinquish its
rights as trustce.

The court went on to say that land underlying
navigablc waters is much more than a simple property
right.

[I]t is a title different in character from that
which the statc holds in lands intended for
sale. It is different from the title which the
United States holds in the public lands which
are open to precmption and sale. It is a title
held in trust for the people of the state that
they may cnjoy the navigation of the waters,
carry on commerce over them, and have liber-
ty of fishing therein freed from the obstruc-
tion or interference of private parties... The
trust devolving upon the state for the public,
and which can only be discharged by the
management and control of property in which
thc public has an interest, cannot be relin-
quished by a transter of the property.

In the 19th century the purposes of the trust were
generally described as "commerce, navigation and
fishery.” This was logical because the major water-
ways were essential highways of commerce. But as
other values became incrcasingly important, courts
began to recognize rccreation and environmental
protection among the purposes for which the trust
cxists. As a California court said in 1971, "with our
cver increasing lcisure time...and the ever increas-
ing necd for recreational areas it is extremely impor-
tant that the public need not be denied use of
rcercational water...the rule is that a navigable
strcam may be uscd by the public for boating, swim-
ming, fishing, hunting and all recreational pur-
poscs.” People ex rel. Bakerv. Mack, 19 Cal. App. 3d
1040, 1044 (1971).

The Alaska constitution provides protections
similar to the public trust doctrine protections that
cannot be disregarded by the legislaturc or over-
ruled by the courts. Article VIII, sec. 3 provides;
"Wherever occurring in their natural state, fish
wildlifc and waters arc reserved to the people for
common use." After reviewing the public trust
doctrinc in Owsichek v. State, Guide Licensing, 763
P:2d 488 (Alaska 1988), the Alaska Supreme Court
cxplained that "the common use clause was intended
to engraft in our constitution certain trust principles



guaranteeing access to the fish, wildlifc and watcr
resources of the state.”

In CWC Fisheries, Inc. v. Bunker, 755 P2d 1115
(Alaska 1988), the Alaska Supreme Court applicd
the public trust doctrine to tidclands, holding that
even after conveyance the title remains subject to
continuing public easements for purposcs of naviga-
tion, commerce and fishery.

The 1985 Alaska legislature rccognized the con-
stitution application of public trust doctrinc prin-
ciples in Alaska. In an Act relating to the public or
navigable waters of the statc, the legislaturc {ound
that "thc people of the statc havc a constitutional
right to free access to the navigablc or public watcers
of the state” and that the statc "holds and controls
all navigable or public waters in trust for the usc of
the pcople of the state”. 85 SLA Ch. 82. Inthcsame
act, the legislature ruled that submerged lands arc
"subject to the rights of the people of the state to
usc and have access to the water for recrcational
purposes or any other public purposc for which the
water is used or capable of being uscd consistent
with the public trust."

Courts in other states over thc years have defined in
somewhat different ways the public uscs that arc
permitted and protected by the public trust as it
applics to submerged lands. In rcvicwing thesc
other cases, it can clearly be scen that through time
an cver expanding definition of the public uscs
protccted by the public trust doctrinc is bcing
adopted. The California Supreme Court recently
held that:

Although early cases had exprcssed the scope
of the public’s right in (lands subject to the
public trust) as encompassing navigation,
commerce and fishing, the permissible range
of public uses is far broader, including the
right to hunt, bathe or swim, and the right to
preserve the (public trust) lands in their
natural state as ecological units for scientific
study. City of Berkeley v. Superior Court of
Alameda, 606 P. 2d 362, 365 (Cal. 1980).

It is clear under the Alaska Constitution that thc
State of Alaska has the responsibilities of a trustee
with respect to management of land underlying
navigable waters. Moreover, the Alaska legislaturc
has adopted a broad view of the public uscs
protected or permitted by the public trust. Accord-
ingly, the Alaska Attorney General’s Office has
determined that, until the Alaska Suprcmc Court
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rules on the question, the state should assume that
a broad definition of public rights protected by the
Alaska Constitution and the public trust doctrine
applics in Alaska, similar to the onc adopted by the
California Supreme Court. 1982 Atty. Gen. Op. No.
3 (June 10, 1982).

Public Waters

It is not only the beds of navigable waters in Alaska
that arc rescrved in public ownership for public usc.
Under Article VIII, scction 3 of the Alaska Con-
stitution, all watcrs occurring in their natural state
arc rescrved to the people for common use. Articie
VI, scction 14 of the Alaska Constitution also
provides for the broadest possibie access to and usc
of statc watcrs by the genceral public.

Scction 14. Access to Navigable Waters. Free
acccss Lo the navigable or public watcrs ol the
statc, as defined by the legislature, shall not
be denied any citizen of the United States or
resident of the state, cxcept that the legisla-
turc may by gencral law regulatc and limit
such access for other beneficial uses or public
purposcs.

Pursuant to this grant of authority, thc Alaska State
Legislaturc, in AS 38.05.365(12), dcfincd "navigable
watcrs” as follows:

*Navigable waters" means any water of the
statc forming a river, stream, lake, pond,
slough, creck, bay, sound, estuary, inlct, strait,
passage, canal sca or occan, or any other body
of water or watcrway within the territorial
limits of the statc or subject to its jurisdiction,
that is navigable in fact for any uscful public
purposc, including but not limited to water
suitablc for commercial navigation, {loating
of logs, landing and takcoff ol aircraft, and
public boating, trapping, hunting watcrfowl
and aquatic animals, {ishing, or othcr public
recreational purposcs.

This dcfinition of navigablc waters docs not definc
statc owncrship of submerged land in Alaska. The
definition of navigability for owncrship purposcs
was discusscd carlicr in this paper. This definition,
howcver, docs definc what types of watcrbodics in
Alaska arc availablc for public usc under the Alaska
statutes.

The Alaska State Legislatire has broadly construcd
the constitutional protcctions for public usc of the



watcrs of the state. In an Act (85 SLA chap. 82,
codilicd as AS 38.05.128) relating to the navigable or
public watcrs of the state, the state legislature found:

(a) The people of the state have a constitu-
tional right to free access to the navigable or
public waters of the state.

(b) Subject to the fcderal navigational scr-
vitude, the state has full power and control of
all of the navigable or public watcrs of the state,
both meandered and unmeandered, and it holds
and controls all navigable or public waters in
trust for the use of the people of the state.

(¢) Ownership of land bordcring navigable or
public watcrs does not grant an exclusive right
to the usc of the water and any rights of title
to the land below the ordinary high water
mark arc subject to  the rights ol the peopic
olthestate to use and have aceess to the water
for reereational purposces or any other public
purposcs for which the water is used or
capable of being used consistent with the
public trust.

(d) This Act may not be construed to alfect
or abridge valid cxisting rights or crcate any
right or privilege of the public to cross or
enter private land.

Thus, under the Alaska Constitution and this
statute, any surfacc waters capable of usc by the
public dcfined in AS 38.05.365(12) arc available to
the public, irrespective of strcambed owncership.
Further, such public usc is not considered a taking
and is not subject to inverse condemnation action,
Private ownership is subject to the public rights that
arc protceted by the public trust.

In two Montana Supreme Court casces involving the
naturc of public rights where the submerged lands
arc privatcly owned, the court ruled that public
portaging, anchoring, and other uses incidental to
the usc of the water arc allowed. The court also
found that if travel on the water or strecambed is
obstructed, the public is allowed to usc the adjacent
privatc land to portage around the barrier in the
least intrusive way possible, avoiding damage to the
property holder’s rights. However, the public docs
not have the right to enter into or trespass across
private property in order to enjoy the recreational
usc of statc owned waters. The State of Alaska
agrees with this ruling and belicves a similar ruling
would be made by our state courts.

Boundaries of Navigable Waters

The state is often asked where the public portion of
a navigable lake or stream ends and private owner-
ship rights begin. The boundary betwecn public and
private ownership is the ordinary high water mark.
According to thc Alaska Supreme Court, the ordi-
nary high water mark is a natural physical charac-
teristic placed upon the lands by the action of the
water. [t is not a highly technical boundary requir-
ing a surveyor to locate. It has been defined as the
mark along the bank or shore where the presence
and action of water are so common and usual, and
s0 long continucd in all ordinary years, as to leave a
nalural line impressed on the bank or shore. That
linc may be indicated by erosion, shelving, changes
in soil characteristics, destruction of tcrrestrial
vegetation, or other distinctive physical charac-
teristics. See State Department of Natural Resources
v. Pankratz, 538 P.2d 984, 988-89 (Alaska 1975).

The same question often arises in the case of wide,
braided strcams. A braided stream is simply a river
with numcrous channels that are constantly chang-
ing. See Oklahoma v. Texas, 260 U.S. 606, 634-36
(1923). Thus, the test for determining the boundary
is the same. Is the arca so regularly covered with
watcr as to deprive it of terrestrial vegetation? If so,
it is considered part of the bed of the stream and is
subject to the public rights of use. On the other
hand, if upland vcgetation has taken hold, the area
should be considered part of the adjacent uplands
or, if isolated, an island. Islands are not part of the
riverbed and, il privatcely owned, arc not subjcct to
the same public rights. However, newly formed is-
lands belong to the owner of the river bed. Thus,
islands which have risen since the date of statehood
[rom the beds of statc owned navigable rivers belong
to the state and may be uscd by the public. If the
river is nonnavigable and the bed is privately owned,
a ncwly formed island belongs to the private owner.

Conclusion

This papcr describes the state’s policies and proce-
durcs for managing and protecting state submerged
lands and public waters. As further legal and prac-
tical developments occur in this area, these policies
and procedures will be rcexamined by the state and,
if nccessary, appropriate changes will be made.
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