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Action was brought by riparian
owner against the State of Arizona to
quiet title to land which had once been
submerged when Colorado River made
eastward movement and which re-
emerged as result of federal rechannel-
ing project. The Superior Court, Mo-
have County, Arizona, rendered judg-
ment for riparian owner and state ap-
pealed. The Arizona Court of Appeals,
111 Ariz.App. 412, 464 P.2d 999 af-
firmed, the Arizona Supreme Court, 107
Ariz, 465, 489 P.2d 699 vacated and re-
versed and, thereafter, at 108 Ariz. 258,
495 P.2d 1312, supplemented its deci-
sion, and certiorari was granted. The
Supreme Court, Mr. Justice Marshall,
held that federal law governed, that,

aneillary jurisdiction may support interven-
tion by class members in all cases.”)

13. Kaplan, supra, n. 6, at 400.
14. Rules 23(c) (2), (3).
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since there was no longer a public pur-
pose to be served by state ownership
once water receded, the state could not
base its claim either on the equal foot-
ing doctrine or on the Submerged Lands
Act and that, in view of the respective
interests of the State and the riparian
owner and in light of the rationale for
the federal common-law doctrines of ac-
cretion and avulsion, the surfacing
would be treated as an aceretion, rather
than an avulsion, and vested title in the
riparian owner.

Reversed and remanded.

Mr. Justice Stewart dissented and
filed opinion; Mr. Justice Rehnquist
took no part in consideration or decision.

1. Navigable Waters €=36(1)

When original colonies ratified Con-
stitution, they succeeded to Crown’s title
and interest in beds of navigable waters
within their respective borders.

2. Navigable Waters €=36(1)

Title to land beneath navigable wa-
ters passed from federal government to
new states, upon their admission to un-
ion, under equal footing doctrine.

3. Navigable Waters ¢&=44(3)

Where portions of riparian owner’s
land are encrcached upon by navigable
stream, under federal law, state succeeds
to bed of river to a new high water
mark.

4. Navigable Waters €36 (1)

Submerged Lands Act of 1953 mere-
ly confirmed state’s preexisting rights
in beds of navigable waterways within
their boundaries by, in effect, quitclaim-
ing all federal claims thereto. Sub-
merged Lands Act § 2 et seq., 43 U.S.C.
A. § 1301 et seq.

5. Navigable Waters €236(1), 44(3)

When Arizona achieved statehood it
assumed title to land beneath stream of
Colorado River, by virtue of equal foot-
ing doctrine, and subsequently acquired
title to land submerged by river’s move-
ment,
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6. Courts €2359.1(12) %
It is left to states to determipg -
rights of riparian owners in beds of
navigable streams which, under feders)
law, belong to states. R

7. Courts €=361(2) e

Arizona’s claim to land which haq
once been submerged by movement of -
Colorado River and which reemergeq
when river was rechanneled, as against
claim of riparian owner, depended on
right asserted under federal law ang
was governed by federal, not state, law, :
Submerged Lands Act § 2 et seq. 43 V.
S.C.A. § 1301 et seq.

8. Navigable Waters €38

Neither equal-footing doctrine nor
Submerged Lands Act supported Arizo-
na’s claim to land which had once been
submerged by movement of Colorado
River and which reemerged when river
was rechanneled in course of federal re-
channelization project in which Arizona
did not participate, since there was no
longer a public purpose to be served by
state ownership. Submerged Lands Act,
§ 2 et seq., 43 U.S.C.A,, § 1301 et seq.

9. Navigable Waters €=36(1)

Historically, title to beds beneath
navigable waters is held by the sover-
eign.

10. Navigable Waters €=36(1), 44(3)

Submerged Lands Act did not abro-
gate federal law of accretion but defined
lands beneath navigable water as being
those covered by streams, as modified by
aceretion, erosion and reliction. Sub-
merged Lands Act, § 2(a)(1), (f), 43
U.S.C.A. § 1301(a) (1), (£).

11. Navigable Waters €=36(1)

Submerged Lands Act was intended
to be merely confirmatory of state’s ex-
isting right in beds of near navigable
waterway; it extends no interest beyfmd
those afforded by equal-footing doctrine.
Act Aug. 21, 1911, 37 Stat. 39; Sub-
merged Lands Act § 2 et seq., 43 U.s.C.
A. § 1301 et seq.

12. Navigable Waters €=44(3) ) ¢
Federal law recognizes doctrine Od
accretion whereby grantee of lan
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bounded by body of navigable waters ac-
quires right to any gradual accretion
formed along shore; when there is
gradual and imperceptible accumulation
of land on navigable river bank, by way
of alluvion or reliction, riparian owner
is beneficiary of title to surface land.

13. Navigable Waters €=44(3)
Riparianness also encompasses vest-

od right to future alluvion, which is es-

sential attribute of original property.

14. Navigable Waters €&=36(1), 44(3)

Doctrine of accretion gives riparian
owner a fee determinable upon occupan-
¢y of his land by river and affords state
itle to riverbed which is likewise a
qualified fee, determinable in favor of
riparian upon abandonment of bed by
river.

15. Navigable Waters €244(1)

Doctrine of accretion applies to
changes in river course due to artificial
as well as natural causes.

16. Navigable Waters ¢44(3)

Where accretions to riparian land
are caused by conditions created by
stranger to land, upland owner remains
beneficiary.

[3. Navigable Waters €45

Avulsive change when stream sud-
denly and perceptively abandons its old
channel does not affect title and bounda-
ry established by former river stream
remains at that line even if result is to
cut off land owner’s riparian rights.

18, Navigable Waters =44(2, 3), 45

. In view of limited interest of state
in land which had once been submerged
oy movement of Colorade River and
which reemerged when river was re-
(:hzmneled, and in light of rationales for
:ffderal common-law doctrines of acere-
Yon and avulsion, surfacing of land
would be treated as an accretion, rath-
°r than an avulsion, there being no
interstate boundary problem, so that title

T['.“_ syllabus  constitutes no part of the
;J)pmmn of the Court but has been prepared
¥ the Reporter of Decisions for the conve.

vested in riparian owner rather than in
state.

19. Navigable Waters €=16
Federal Government holds para-
mount navigable servitude in river.

20. Navigable Waters €=44(3)

Accretion theory guarantees ripari-
an character of land by automatically
granting riparian owner title to land
which forms between his holdings and
river and thus threatens to destroy that
valuable feature of his property.

21. Navigable Waters €44(3)

Where land cast up in Federal Gov-
ernment’s exercise of its navigation ser-
vitude is not related to furthering navi-
gation or related public interest, accre-
tion theory provides disposition of land
as between riparian and state.

22. Navigable Waters €39(4)

Riparian lands may suffer noncom-
pensable losses or be deprived of their
riparian character altogether by state or
federal government in exercise of navi-
gational servitude.

23. Navigable Waters ¢=44(3)

Under doctrine of reemergence,
when identifiable riparian land, once
lost by erosion, subsequently reemerges
as result of perceptible change in river
course, title to surface land revests in
former owner.

24. Navigable Waters ¢39(4)

In exercise of navigational servi-
tude, state or federal government may
decrease value of riparian property
without compensation, as by depriving
riparian owner of his common-law right
to use flowing water or to build a
wharf.

Syllabus.*

Certain land abutting the east bank
of the Colorado River was conveyed in
1910 by federal patent to a railroad com-
pany. Upon admission to the Union in
1912 Arizona succeeded the Federal Gov-

nience of the reader. See United States v.
Detroit Timber & Lumber Co., 200 U.8, 321,
337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
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ernment to title to the bed of the Colora-
do River. The river’s gradual eastward
movement submerged the subject land
by erosion so that title was mechanically
transferred to the State as part of the
riverbed. In 1955 petitioner cattle com-
pany acquired title to the original rail-
road grant, most of which by that time
was covered by water. In 1959 the sub-
ject land was abandoned by the Colorado
as a result of a federal rechanneling
project. Petitioner cattle company filed
this action to quiet title and prevailed in
the lower courts, but the Arizona Su-
preme Court reversed, holding that un-
der the equal-footing doctrine and the
Submerged Lands Act, Arizona held title
to the beds of all navigable waters with-
in its borders and thus to the subject
land as a result of the river’s gradual
eastward movement. Held:

1. Ownership of the subject land is
governed by federal law. The issue here
is not what rights the State has accord-
ed private owners in lands that the
State holds as sovereign but how far the
State's sovereign right extends under
the equal-footing doctrine and the feder-
al Submerged Lands Act, 7. e., whether
the State retains title to lands formerly
beneath the Colorado or whether title
thereto is defeasible by withdrawal of
those waters. Pp. 522-524.

2. The equal-footing doctrine does
not support the State’s claim, since when
the water receded from the disputed
land, there was no longer a public pur-
pose to be served by the State, as sover-
eign holding title thereto. Pp. 523-525.

3. Nor does the Submerged Lands
Act, which did not abrogate the federal
law of accretion, support the State's
claim, since that Act does not extend to
the States any interest in the beds of
navigable rivers beyond those afforded
by the equal-footing doctrine. Pp. 525—
526.

4. Title to the subject land, under
the applicable federal common law, is
vested in petitioner as riparian landown-
er and not in the State as owner of the
riverbed. Pp. 525-529.
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(a) Analysis of the interests of the
State and petitioner, injlight of the rq.
tionales for the federal common-law doe.
trines of accretion and avulsion, compels
the conclusion that, as between the
State, as owner of the riverbed, and pe-
titioner, as riparian owner, the surfac.
ing of the subject land should be treabed
as an accretion; hence title to the dis-
puted land should be vested in petition.
er. Pp. 525-528. ok

(b) The doctrine of avulsion
(whereby an avulsive change caused by
a stream suddenly and perceptively
abandoning its old channel does not af-
fect title and the boundary established
by the former river stream remains at
vhat line, even if the result is to cut off
a landowner’s riparian rights) does not
apply here because of the limited inter-
ests of the State in the subject property
Pp. 527-528. ’

107 Ariz. 465, 489 P.2d 699, and 108
Ariz. 258, 495 P.2d 1312 reversed and
remanded.

B - i,

Elmer C. Coker, Phoenix, Ariz., for pe-
titioners.

Dale R. Shumway, Phoenix, Ariz., for
respondents.

Opinion of the Court by MR. JUS-
TICE MARSHALL, announced by MR.
JUSTICE BRENNAN.

The question for decision is whether
title to land abandoned by the stream of
the Colorado River as ajresult of a fed-
eral rechanneling project vests in the
State of Arizona, as owner of the beds
under navigable streams within its
borders, or in petitioner cattle company,
as the owner of land riparian to the
river at the time of the rechanneling.

The circumstances that give rise to
this case are as follows. In 1910, the
subject land was conveyed by federal
patent, as part of a larger parcel, to the
Sante Fe Pacific Railroad Co. A survey
conducted in 1905 and 1906, and ap-
proved by the Surveyor General of the
United States in 1906, indicates that as
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of the date of the patent, the Santa Fe
narcel abutted the east bank of the Colo-
xrudO River.! Upon admission to the Un-
ion in 1912, Arizona succeeded the Fed-
eral Government to title to the bed of
the Colerado River. The exact location
of the river in 1912 in relation to the
subject property is unclear from the
record, but it is generally agreed that
petween 1903 and 1959 (when it was re-
channeled) the river moved gradually
castward, eroding its east bank and de-
positing alluvion on its west bank, re-
sulting in the submergence by erosion of
the subject land. As the river crept

. castward, the boundary betweenJ_upland

owners and the state-owned riverbed
qoved mechanically with it, transferring
title to the lands which became part of
the riverbed to the State. The operation
of Hoover Dam, begun in 1938, re-
duced the flow of water in the Colorado
River and substantially decreased its an-
nual flood stage high-water mark.
Nonetheless, by 1955, when the Bonelli
Cattle Co. acquired title to the subject
portion of the original Sante Fe grant,
all but 60 acres in the southeast corner
of its parcel was covered by water. In
1959, a Federal Bureau of Reclamation
Project deepened and rechanneled the
“olorado River in the area of the sub-
ject land, thereby confining the stream
of the river to a substantially reduced
tortion of the Bonelli property.?

I "The federal patent to the Santa Fo Pacifie

Railrond conveyed a parcel of laud in rown-
~hip 19 North of Range 22 West, described as
Tollows

“The lots one, two. three, four. five amd six,
“heosouth hialf of the northeast quarter. the
~onth half of the northwest quarter, the
northeast quarter of the southwest quarter,
b the southeast quarter of section three,
""Hl:liniug five hundred eighty-nine aud forty
sindredehs acres,”

The map of the area. approved by the Nur-
"".\m‘ General, indicates that. as of 1008,
"»'!\' 5 and 6 of the Nanta Fe parcel abutted
“oe Colorado River.  Petitioner Bonelli Cat-
e Colwas deeded a parcel of Iand constituting
fonghly the eastern half of the original Kanta

In 1962, the Bonelli Cattle Co. filed
the instant action to quiet title to the
land from which the river had with-
drawn as a result of the federal rechan-
neling project. The state trial court
granted judgment for Bonelli and
against the State of Arizona. The Ari-
zona Court of Appeals, the State’s inter-
mediate appellate court, affirmed, up-
holding Bonelli’s contention that if the
changes in the river were accretive, the
surfaced land belonged to Bonelli, as a
riparian owner, and if the change were
avulsive, the land nonetheless belonged
to Bonelli under the doctrine of re-
emergence.3

The Arizona Supreme Court reversed,*
holding that under the equal-footing
doctrine and the Submerged Lands Act.
Arizona holds title to the beds of all
navigablngaters within its borders and
thus to the subject land as a result of
the gradual eastward movement of the
river. The Arizona Supreme Court
found that, because the federal rechan-
nelization project was an ‘“‘engineering
relocation of the waters of the river by
artificial means,” it was, under state
law, an avulsive change, which did not
divest the State of its title to the ex-
posed land which had formerly been part
of the riverbed. The court denied a re-
hearing and, in a supplemental opinion,
clarified the extent of the dry land
owned by the State.? It held that the

the
[of]

Fe grant. The Donelli deed described
subject property as the “Efast] 14
Nection 3. excepting Lot 2 thereof.”

2. The rechannelization also surfacel a small
usable pocket of land on the west bank of
the Colorado River whieh was part of the
Bonelli parcel. This land is not in Arizona
by virtue of the Boundary Compact between
Arizona and Nevada, approved by Congress.
Pub.L. 87-50. 75 Stat. 93, and hence is not
involved in the present controversy.

3. 11 Ariz.App. 412, 464 P24 999 (1970).
4. 107 Ariz. 465, 489 P.2d 699 (1971).

5. 108 Ariz. 258, 495 P.2d 1312 (1972).

=
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high-water mark of the river, to which

~ the State’s ownership extends, was fixed

o0

by the natural state of the river as it
existed in 1938, before the operation of
Hoover Dam.8 We granted certiorari,
410 U.S. 908, 93 S.Ct. 957, 35 L.Ed.2d
269 (1973). We hold that the ownership
of the subject land is governed by feder-
al law, and that the land surfaced by the
narrowing of the river channel belongs,
not to the State as owner of the riv-
erbed, but to Bonelli as riparian owner.
We need not, therefore, reach the ques-
tion of whether the Arizona Supreme
Court properly determined the average
high-water mark of the river.

I

[1, 2] The first issue we must decide
is whether state or federal law governs
this controversy. The State of Arizona
claims title to the subject land by vir-
tue of the equal-footing doctrine? and
the Submerged Lands Act,8® the basic
principles of which are as follows.
When thgﬁ)riginal Colonies ratified the
Constitution, they succeeded to the
Crown’s title and interest in the beds of
navigable waters within their respective
borders. As new States were forged out
of the federal territories after the for-
mation of the Union, they were “admit-
ted [with] the same rights, sovereignty
and jurisdiction as the origi-
nal States possess within their respec-
tive borders.” Mumford v. Wardwell, 6
Wall. 423, 436, 18 L.Ed. 756 (1867). Ac-
cordingly, title to lands beneath navi-
gable waters passed from the Federal
Government to the new States, upon
their admission to the nion, under
the equal-footing doctrine. See, e. g.,
Pollard’s Lessee v. Hagan, 3 How.

6. Before the operation of Hoover Dam, the
river’s annual spring floods covered substan-
tially more of the adjacent land than at any
time thereafter. It is to the high-water
mark of the river at this annual flood stage
that the State of Arizona claims title.

7. See Joint Res. No. 8, To Admit the Terri-
tories of New Mexico and Arizona as States
into the Union of an equal footing with the
original States, 37 Stat. 39.

94 SUPREME COURT REPORTER
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212, 11 L.Ed. 565 (1845); Shively y.
Bowlby, 152 U.S. 1, 14 S.Ct. 548, 33
L.Ed. 331 (1894); Weber v. Board of
Harbor Comm’rs, 18 Wall. 57, 65-66, 21
L.Ed. 798 (1873).

[3] In order for the States to guap.
antee full public enjoyment of their nay.
igable watercourses,® it has been held
that their title to the bed of a navigable
river mechanically follows the river's
gradual changes in course. See Qkla-
homa v. Texas, 268 U.S. 252, 45 S.Ct.
497, 69 L.Ed. 937 (1925). Thus, where
portions of a riparian owner’s land are
encroached upon by a navigable stream,
under federal law, the State succeeds to
title in the bed of the river to its new
high-water mark.

[4] The Submerged Lands Act of
1953 did not disturb these doctrines or
their inherent limitations. The Act
merely confirmed the States’ pre-exist-
ing rights in the beds of the navigable
waterways within their boundaries by,
in effect, quitclaiming all federal claims
thereto. And, consonant with the above-
described common-law doctrine concern-
ing title to the bed of a river that has
shifted course, the Submerged Lands
Act quitclaims all federal rights to title
to lands beneath the navigable streams,
as “hereafter modified by accretion,
erosion, and reliction.” 43 U.S.C. §
1301(a)(1).

1 [5] The State of Arizona asserts ti-
tle to the subject land on the basis of
the following application of these princi-
ples. When Arizona achieved statehood
in 1912, it assumed title to the land be-
neath the stream of the Colorado River,
by virtue of the equal-footing doctrine.!®
It subsequently acquired title to the sub-

8. 67 Stat. 29, 43 U.S.C. § 1301 et seq.
9. See discussion, infrg, at 524-525.

10. The Colorado River has been determine}l
to be a navigable waterway, Arizona v. Cali-
fornia, 283 U.S. 423, 51 S.Ct. 522, 75 L.Ed.
1154 (1931), and, once found to be navigabie,
it remains so. United States v. Appalachiad
Electric Power Co., 311 U.S. 377, 408, 61 S.
Ct. 201, 299, 85 L.Ed. 243 (1940).
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iect land when it was submerged by
..e river's eastward movement. The
<tate asserts that once having acquired
title, it was not divested of its proprie-
tary interest in the land by the subse-
quent withdrawal of the water due to
the rechanneling of the river.

Having concluded that title to the sub-
ioct land was thus vested in the State
as a matter of settled federal law, the
state courts determined that local law
.ontrolled whether petitioner, as a ripar-
ian owner, had any interest in the land
«hereafter. As the Court said in Arkan-
«us v. Tennessee, 246 U.S. 158, 176, 38
2.t 301, 305, 62 L.Ed. 638 (1918):
“:1;t is for the States to establish for
themselves such rules of property as
thev deem expedient with respect to the
ravigable waters within their borders
and the riparian lands adjacent to them.

"

[6] We continue to adhere to the
rrinciple that it is left to the States to
determine the rights of riparian owners
:n the beds of navigable streams which,
under federal law, belong to the State.
But this doctrine does not require that
-tate law govern the instant controversy.
The issue before us is not what rights
he State has accorded private owners in
ands which the State holds as sover-
“ixn: but. rather, how far the State’s
~wereign right extends under the
vqual-footing  doctrine and the Sub-
merged Lands Act—whether the State
"tans titlegto the lands formerly be-
~eath the stream of the Colorado River
T whether that title is defeasible by the
'-f'xthdl'a\\’al of those waters. As this
ourt observed in Borax, Ltd. v. Los
-‘x‘nszeles, 296 U.S. 10, 22, 56 S.Ct. 23, 29,
*' LEd. 9 (1935): “The question as to
‘7@ extent of this federal grant, that is,
#3 1o the limit of the land conveyed,

Is necessarily a federal question.

. tI1t involves the ascertainment
1 Fhe essential basis of a right asserted
‘Nier federal law.”

| s
I Potitioner Bonelli and the Solicitor Gen-

er; . . .
. ¢l of the United States, as amicus curiae,

Arkansas v. Tennessee, supra, and the
cases cited therein are not to the con-
trary. In Arkansas v. Tennessee, for
example, we held that federal law gov-
erned the question of how far into the
river channel a State held title. Only
then did this Court turn to state law to
determine whether riparian owners had
been accorded any rights in that land.
But even the State’s disposition of its
submerged land vis-a-vis private owners
was to be ‘“in each case limited by the
terstate boundary,” a matter deter-
mined by federal law. 246 T.S., at 176,
38 S.Ct., at 306. Similarly, in Shively v.
Bowlby, 152 U.S. 1, 14 S.Ct. 548, 38 L.
Ed. 331 (1894), the Court held that un-
der settled federal law, the tidelands
there at issue belonged to the State in
its sovereign capacity; hence whether
the State had accorded riparian owners
any interests in the tidelands properly
remained a matter of local law; “if [the
States] choose to resign to the riparian
proprietor rights which properly belong
to them in their sovereign capacity, it is
not for others to raise objections.” Id.,
at 43, 14 S.Ct., at 564. In Barney v. Keo-
kuk, 94 U.S. 324, 338, 24 L.Ed. 224
(1877), the Court left it to the States
to decide whether to accord title to the
land beneath nontidal navigable waters
to reparian owners after recognizing that
under federal law such lands belong to
the States. See also Scott v. Lattig, 227
U.S. 229, 242, 33 S.Ct. 242, 243, 57 L.Ed.
490 (1913).

[7] The present case, however, does
not involve a question of the disposition
of lands, the title to which is vested in
the State as a matter of settled federal
law. The very question to be decided is
the nature and extent omhe title to the
bed of a navigable stream held by the
State under the equal-footing doctrine
and the Submerged Lands Act. In this
case, the question of title as between the
State and a private landowner necessari-
ly depends on a construction of a ‘“right
asserted under federal law.” 11

assert that this case should be governed by
federal law for a different reason. In

szt
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II

[8, 91 We cannot accept the State's
argument that the equal-footing doctrine
supports its claim to the disputed land.
Historically, title to the beds beneath
navigable waters is held by the sover-
eign, Barney v. Keokuk, supra, 94 U.S.,
338, 24 L.Ed. 224, as a public trust for
the protection of navigation and related
purposes.

“[T)itle to the . . . lands under
water . . . enures to the State
within which they are situated

Such title . . . [is]

held in trust for the public purposes
ofynavigation and fishery.” Hardin
JTordan, 140 U.S. 371, 381, 11 S.Ct.
808, 811, 35 L.Ed. 428 (1891).

See United States v. Kansas City Life
Ins. Co., 339 U.S. 799, 808, 70 S.Ct.
885, 890, 94 L.Ed. 1277 (1950). As
this Court observed in an earlier fed-
eral water law case:

“Such waters . . . areincapable of
ordinary and private occupation, culti-
vation and improvement; and their

Hughes v. Washington, 389 U.S. 290, 88 8
Ct. 438, 19 L.Ed.2d 530 (1967), this Court
held that where an upland property owner
traced its title to a prestatehood federal
patent, the owner’s right to accretions is a
question of federal law. Id., at 292, S8
S.Ct., at 440. We are here again concerned
with the right to accretions conveyed by a
pre-statehood federal patent, but it is unclear
whether, at the time of Santa Fe Pacific’s
patent, the portion of the land which ultimate-
1y became Bonelli's parcel was actually ripari-
an. Bonelli argues that its remote grantor.
the Santa Fe Pacific Railroad, was given a
patent by the United States which afforded it
the right to riparian accretions as governed by
federal law, and that it was expected that the
river might wander within the parcel of land
making parts thereof riparian which were not
80 at the time of the patent. Petitioner argues
that its predecessor was therefore entitled
to pass onto his successors all the rights he
had in the property—including his riparian
rights. We need not, however, decide
whether Hughes compels the application of
federal law to the controversy before us, be-
cause the State’s claim in this case is pre-
mised on a construction of the federal
equal-footing doctrine and the congressional-
1y enacted Submerged Lands Act.

natural and primary uses are publije .in ‘

their nature, for highways of navigy.

tion and commerce, domestic and for.
eign, and for the purpose of fishing

. ”  Shively v. Bowlby, sum

152 U.S,, at 11, 14 S.Ct., at 551. %%

The State’s title is to the “[rlver]b;%

as a bed,” 1 and the State of Arizong

will continue to hold title to the bed be.’

neath the Colorado River to its present

highwater mark. But the exposed land

involved here is no longer, as described
in Shively, “incapable of ordinary and’
private occupation . . . [whose]
primary uses are public in their nature,
for highways of navigation . . . (v1
The equal-footing doctrine was never in.
tended to provide a State with a windfall
of thousands of acres of dry land ex.-
posed when the main thread of a naviga-
ble stream is changed.'* It would be at
odds with the fundamental{purpose of

“ the original grant to the States to afford '
a State title to land from which a naviga-

ble stream had receded unless the land
was exposed as part of a navigational or
related public project of which it was a

necessary and integral part or unless, of

12. State v. Gill, 259 Ala. 177, 183, 68 So.2d
141, 145 (1953). For a perceptive discus-
sion of the historical antecedents for the
sovereign’s rights in the beds of navigable
waterways and of the State’s modern inter-
ests in those lands., see Lundquist, Artificial
Additions to Riparian Land: Extending the
Doctrine of Accretion, 14 Ariz.L.Rev. 315
(1972).

13. 152 U.S,, at 11, 14 8.Ct,, at 551.

14. The Supreme Court of Arizona relied on
this Court’s decisions iu Goodtitle v. Kibbe,
9 How. 471, 13 L.Ed. 220 (1850), and Pol-
lard’s Lessee v. Hagan, 3 How. 212, 11 L.Ed.
565 (1843), for the proposition that a federal
rechanneling project could not diminish the
extent of the State’s landholdings. Those de
cisions involved post-statehood federal patents
of land covered by navigable waters at the
time of statehood. This Court held only that
since title to lands beneath navigable waters
was vested in Alabama at statehood, the Fed-
eral Government did not thereafter own the
subject lands, hence its attempted conveyance
was void. The Court did not intimate thlat
the operation of federal law could not dimin-
ish the State's title to lands formerly be
neath navigable waters.
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course, the artificial accretion was some-
now caused by the upland owner himself.
There has been no showing that the re-
channelization project was undertaken to
give the State title to the subject lands
for the protection of navigation or relat-
ed public goals.’® Indeed, the State of
Arizona did not participate in the re-
channelization of the Colorado River, al-
though it had implicitly assented to the
project.1®

The advance of the Colorado’s waters
divested the title of the upland owners
in favor of the State in order to guaran-
ree full public enjoyment of the water-
course. But, when the water receded
from the land, there was no longer a
public benefit to be protected; conse-

. quently,jthe State, as sovereign, has no

need for title. That the cause of the re-
cession was artificial, or that the rate
was perceptible, should be of no effect.

{10,11] Nor does the Submerged
L.ands Act provide a basis for the State’s
claim to the subject lands. The Ari-
zona Supreme Court incorrectly con-
strued this Act as a grant by Congress
to the States of lands “formerly

15, For a discussion of the navigational-pur-
poxe limitation on the State's interest in the
linds  bheneath its waterways, see United
Suates v, River Rouge Impr. Co., 269 U.S.
il 419, 46 S.Ct. 144, 147, 70 L.Ed. 339
“14Z8) ;. Colberg, Ime, v. State, 67 Cal.2d
4080416, 62 Cal.Rptr, 401, 406407, 432 P21
SS-0(1967), cert. denied, 390 U.S. 949, 88
061037, 19 LEA2d 1189 (1968) @ Michael-
son v, Silver Beach Impr. Assn., 342 Mass.
<31 173 N.E.2d 273 (1961). The extent of
the Xrate's interests should not be narrowly
construed because it is denominated a navi-
:fnimml purpose. See Zabel v. Tabb, 430
P20 199 (C.A5, 1970), cert. denied, 401 U.
=010, 91 S.Ct. 873, 27 L.Ed.2d 808 (1971)
(recognizing conservation as a proper inter-
"‘*t’- Since the State asserts no public need
v ownership of the subject land we do not
:.‘.”'\mm to define the exact parameters of

bermissible public purposes.

the

'5' In contrast, this Court’s decision in Ma-
“j‘-"‘ R. & Coal Co. v. United States, 237
‘I 47 42 8.0t 32, 66 L.Ed. 124 (1921).
nvolved a determination of federal rights in
!31111 ¢reated when the Federal Government
ltsclf. filled in tidelands belonging to it under
1 series of interstate compacts.

1y

beneath navigable waters. The Act
did not abrogate the federal law of ac-
cretion, but defined lands beneath navi-
gable waters as being those covered by
streams as ‘“hereafter modified by ac-
cretion, erosion, and reliction.” 18 Con-
trary to the implication raised by the
Arizona Supreme Court, the Act creates
no new rights for the States in the beds
of their inland waterways. The Act
is not a grant of title to land but only
a quitclaim of federal proprietary
rights in the beds of navigable water-
ways.!® The Act specifically excepts
from its scope lands lawfully convey-
ed or patented by the United States.?0
Since the Act does not extend to the
States any interest beyond those afford-
ed by the equal_ﬁooting doctrine, the
State can no more base its claim to
lands unnecessary to a navigational pur-
pose on the Submerged Lands Act than
on that doctrine. '

111

The question remains as to who owns
the subject land under the applicable
federal common law. It is, of course,
clear that the State of Arizona did hold

17. 108 Ariz., at 239, 495 P.2d, at 1313 (em-
phasis added).

18. 43 U.K.C. § 1301(a) ().

19. The legislative history of the Act indicates
that it was intended to be merely confirma-
tory of the State’s existing rights in the
beds of their navigable waterways. S.Rep.
No0.133, 83d Cong., 1st Sess.. pt. 1, pp. 6-8
(1953) : People v. Hecker, 179 Cal.App.2d
523, 4 Cal.Rptr, 334 (1960). See generally
1953 U.S.Code Cong. & Admin.News, Dpp.
1395-1640. Congress was concerned about
this Court’s decision in United States v. Cal-
ifornia, 332 U.S. 19, 67 S.Ct. 1658, 91 L.Ed.
1889 (1947), which held that the ¥ederal
Government had a “paramount interest” in
the marginal sea-lands ‘“outside of inland
waters, but within territorial limits”—and
that the States had no title in those lands.
See H.R.Rep.No.1778, 80th Cong., 2d Sess,,
5 (1948). That concern is irrelevant to the
case before us, which involves an inland wa-
terway.

20. 43 U.S.C. § 1301(f).

Az
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title to the subject property before the
waters of the river receded. Both the
State and the Solicitor General of the
United States as amicus curice, urge
that the federal common-law doctrine of
avulsion is applicable and thus that the
State remains holder of title in the
former riverbed. Bonelli, the only pri-
vate claimant, argues that the narrow-
ing of the river course should properly
be characterized as an artificial accre-
tion, hence that the disputed land, which
had originally been lost from the Bonelli
parcel to the river by erosion, should
once again belong to it as the riparian
owner.

(12] Federal law recognizes the doc-
trine of accretion whereby the “grantee
of land bounded by a body of navigable
water acquires a right to any
natural and gradual accretion formed
along the shore.” Hughes v. Washing-
ton, 389 U.S. 290, 293, 88 S.Ct. 438, 440,
19 L.Ed.2d 530 (1967); accord, Jones v.
Johnston, 18 How. 150, 156, 15 L.Ed.
320 (1856). When there is a gradu-
al and imperceptible accumulation of
land on a navigable riverbank, by way
of alluvion or reliction, the riparian
owner is the beneficiary of title to the
surfaced land:

“It is the established rule that a ri-
parian proprietor of land bounded by
a stream, the banks of which are
changed by the gradual and impercep-
tible process of accretion or erosion,
continues to hold to the stream as his
boundary; if his land is increased he
is not accountable for the gain, and if
it iﬂgiminished he has no reocurse for
the loss.” Philadelphia Co. v. Stim-
son, 223 U.S. 605, 624, 32 S.Ct. 340,
346, 56 L.Ed. 570 (1912).

[13,14] There are a number of in-
terrelated reasons for the application of

21. E. g., Nebraska v. Iowa, 143 U.S. 359,
365-366, 12 S.Ct. 396, 398, 36 L.Ed. 186
(1892) ;: Hardin v, Jordan, 140 U.S. 371, 11
S.Ct. 838, 35 L.Ed. 428 (1891); Anderson-
Tully Co. v. Tingle, 166 F.2d 224, 227-228
(C.A.5), cert. denied, 335 U.S. 816, 69 S.Ct.
36, 93 L.Ed. 371 (1948).
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the doctrine of accretion. First, Where
lands are bounded by water, it may we))
be regarded as the expectancy of the pj.
parian owners that they should contmue';
to be so bounded.?® Second, the quality -
of being riparian, especially to navigable "
water, may be the land’s “most valuable
feature” and is part and parcel of the
ownership of the land itself. Hughes v,
Washington, supra, 389 U.S., at 293, 88
S.Ct., at 440; Yates v. Milwaukee, 10
Wall. 497, 504, 19 L.Ed. 984 (1871).
Riparianness also encompasses the vest-
ed right to future alluvion, which is an
“essential attribute of the original prop-
erty.” County of St. Clair v. Lovings.
ton, 23 Wall. 46, 68, 23 L.Ed. 59 (1874).
By requiring that the upland owner
suffer the burden of erosion and by giv-
ing him the benefit of accretions, ripari- *
anness is maintained. Finally, thereisa
compensation theory at work. Riparian
land is at the mercy of the wanderings
of the river. Since a riparian owner is
subjeet to losing land by erosion beyond
his control, he should benefit from any
addition to his lands by the accretions
thereto which are equally beyond his

control. Ibid. The effect of the doc-
trine of accretion is to give the ri-
parian owner a *“‘“fee, determinable

upon the occupancy of his soil by the
river,” and [to afford] the State [a title]
to the river bed [which is] likewise a
. “qualified” fee “determinable
in favor of the riparians upon the aban-
donment of the bed by the river.”’”

1 [15,16] The doctrine of accretion
applies to changes in the river course
due to artificial as well as natural caus-
es. County of St. Clair v. Lovingston,
supra, 23 Wall,, at 64-69, 23 L.Ed. 59;
United States v. Claridge, 416 F.2d 933
(C.A. 9, 1969), cert. denied, 397 U.S.
961, 90 S.Ct. 994, 25 L.Ed.2d 253 (1970)
(changes in the Colorado River’s course

22. 107 Ariz, at 472, 489 P.24, at 706 (Lock-
wood, J.. dissenting), quoting, State v. R.
Janes Gravel Co., 175 S.W.2d 739, T41 (Tex
Civ.App.1943), rev’d on other grounds su
nom. Maufrais v. State, 142 Tex. 539, 180
S.W.2d 144 (1944).
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caused by the construction of Hoover
Dam. are accretive). Where accretions
to riparian land are caused by condi-
tions created by strangers to the land,
the upland owner remains the benefici-
ary thereof.?

(177 But the federal law is other-
wise where “a stream suddenly and per-
ceptibly  abandons its old channel.”
Philadelphia Co. v. Stimson, 223 U.S,, at
$24-525, 32 S.Ct., at 346. Such an avul-
<ive change does not affect title and the
poundary established by the former riv-
or stream remains at that line, even if
the result is to cut off a landowner’s ri-
parian rights.  8t. Louis v. Rutz, 138 U.
S, 295, 245, 11 S.Ct. 337, 344, 34 L.Ed.
941 11891). The rationale for the doc-
trine of avulsion is a need to mitigate
the hardship that a shift in title caused
by a sudden movement of the river
would cause the abutting landowners
were the accretion principle to be ap-
plied. As this Court, quoting from 38
Op.Atty.Gen. 175, observed in Nebraska
v. lowa, 143 U.S. 359, 362, 12 S.Ct. 396,
397, 36 L.Ed. 186 (1892):

“*"When in] deserting its original
bed. the river forces for itself a new
channel in another direction, then the
nazion, through whose territory the
river thus breaks its way suffers in-
jury by the loss of territory greater
than the benefit of retaining the nat-
iral river boundary, and that bound-
ary remains in the middle of the de-
serted river bed.”

1.18] The Arizona Supreme Court
heid that because the rechanneling of
the Colorado River was an “engineering

23 Xee wources collected at Burns v. Forbes,
HZ OF2d 995, 997 n. 2 (C.A3, 1969): cf.
fewver v, United States, 350 F.od 4, 11 (C.
»\.-'-'. 19651, cert. denied, 383 TU.X. 937, 86 .
501067, 15 L.Ed2d 854 (1966) : Esso
Smandard Oil Co. v. Jomes, 233 La. 913, 98
Neld 236, aff’d on rehearing, 233 La. 940,
N No20 244 (1957).

24,\ °e. e. g. Philadelphia Co. v. Stimson.
==3 UL, 605, 633-635, 32 8.Ct. 340, 350, 56
L.Ed 370 (1912).

relocation of the waters of the river by
artificial means,” it was, under state law,
an avulsion and did not divest the State
of title to the land from which the river
had withdrawn. But federal law must
be applied.with a view toward the lim-
ited nature of the sovereign’s rights in
the riverbed, and an analysis of the in-
terests of the State and Bonelli, in light
of the rationales for the federal com-
mon-law doctrines of accretion and avul-
sion, compels the conclusion that, as be-
tween the State, as owner of the riv-
erbed, and Bonelli, as a riparian owner,
the surfacing of the subject land should
be treated as accretion:; hence title to
the disputed land should be vested in
Bonelli.

[19] The rationale for the applica-
tion of the doctrine of avulsion is not
applicable to this dispute because of the
limited interests of the State in the sub-
ject property. The Federal Government,
which holds a paramount navigable ser-
vitude in the river,?* determined that it
was too wide and shallow to permit navi-
gation in the area of the subject land,
and that the river therefore needed to be
deepened and rechanneled. The result-
ing changes in the river’s thread actual-
ly enhanced the State’s interest in the
navigability of the river. The State’s
acquisition of the exposed land here
could only be a windfall, since unneces-
sary to the State’s purpose in holding ti-
tle to the beds of the navigable streams
within its borders.?® Accordingly, the
narrowing of the river and vesting of ti-
tle to the surfaced land in riparian own-
ers does not detract from the State’s
legitimate interest in title tgﬂhe river-
bed,*® so as to require mitigation of
524-525.

25. See discussion, swupra. at

26. The Ntate may well have an interest in
the river as an interstate boundary justify-
ing application of avulsion principles to de-
termining the location of that boundary;
*“[tlhe emergence of land .
ought not in reason to have any controlling
effect upon the location of the boundary line
. . . .” Arkansas v. Tennessee, 246 TU.S.
158. 175. 38 S8.Ct. 301. 305, 62 L.Ed. 638
(1918). But, since the land claimed by the

_Lazo
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the accretion principle by application of
the doctrine of avulsion.

[20, 21] The policies behind the doc-
trine of accretion are, however, fully ap-
plicable. That doctrine guarantees
the riparian character of land by auto-
matically granting to a riparian owner
title to lands which form between his
holdings and the river and thus threaten
to destroy that valuable feature of his
property. The riparian owner is at the
mercy, not only of the natural forces
which create such intervening lands, but
also, because of the navigational servi-
tude, of governmental forces which may
similarly affect the riparian quality of
his estate. Accordingly, where land cast
up in the Federal Government's exercise
of the servitude is not related to fur-
thering the navigational or related pub-
lic interests, the accretion doctrine
should provide a disposition of the land
as between the riparian owner and the
State. See Michaelson v. Silver Beach
Impr. Assn., 342 Mass. 251, 173 N.E.2d
273 (1961).

[22,23] Similarly, riparian lands
may suffer noncompensable losses or be
deprived of their riparian character al-
together by the State or Federal Govern-
ment in the exercise of the navigational
servitude. In compensation for such

State and petitioner is already limited by the
interstate boundary, however determined, there
is no such interest to compel application of
avulsion principles to the disposition of title
to the subject property.

27. Under the doctrine of re-emergence, when
identifiable riparian land, once lost by ero-
sion, subsequently re-emerges as a result of
perceptible change in the river course, title
to the surfaced land revests in its former
owner. See Arkansas v. Tennessee, 246 U.
S., at 174175, 38 S.Ct., at 305: Beaver v.
United States, 350 F.2d, at 11. The re-
emergence doctrine has been accepted by a
number of States, Herron v. Choctaw &
Chickasaw Nations, 228 F.2d 830 (C.A.10,
1956) (applying Oklahoma law): State v,
Gill, 259 Ala. 177, 66 So.2d 141 (1953);
Esso Standard Oil Co. v. Jones, 233 La. 915,
98 So0.2d 236, aff'd on rehearing, 233 La.
940, 98 So.2d 244 (1957) ; Mulry v. Norton,
100 N.Y. 424, 3 N.E. 581 (1885). Because
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losses, land surfaced in the course o{?’f
such governmental activity should inupe -
to the riparian owner where not neces. -
sary to the navigational project op its :
purposes. In the case before us, all of
the subject land, which composed a syb. -
stantial portion of Bonelli’s parcel, was
lost to the State by erosion to serve the
public interest in the navigability of the
river. Now that the land has resurfaced

in the process of rechannelization, it

should return to the estate of the riparj.

an owner.??

“No other rule can be applied on just
principles. Every proprietor whose
land is thus bounded [by a navigable
stream], is subject to loss, by the sanie
means which may add to his territory:
and as he is without remedy for his
loss, in this way, he canno_tj_l_)e held ae-
countable for his gain.” New Orleans ~
v. United States, 10 Pet. 662, 717, 9 L.
Ed. 573 (1836). el

1

Finally, recognition of the State's
claim to the subject land would raise a
serious constitutional issue as to wheth-
er the State’s assertion of title is a tak-
ing without compensation, a question
which we find unnecessary to decide on
our view of the case. As Mr. Justice
Stewart warned in Hughes v. Wash-

of the limited interest of the State in the
former riverbed, we have held the doctrine of
avulsion inapplicable to this suit between the
State and a private riparian owner, who is
seeking title to surfaced land identifiable as
part of his original parcel. In that sense, we
have embraced the re-emergence concept.
But we peed mnot here determine whethe.r.
in a suit between private landowners (Ol“m
which the State claims title in some capacity
other than as owner of the riverbed), the
differing interests of the parties might re-
quire a holding that the rechannelization
should be treated as an avulsion. Nor need
we determine whether, in a suit between &
riparian owner and a former owner of sur-
faced land, the former should take the proP
erty as an accretion or the latter as & r¢
emergence. It is only the State’s claim to'tl‘
tle under the equal-footing doctrine which
required the invocation of federal law to re-

solve the instant dispute.
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ington, 389 U.S., at 298, 88 S8.Ct., at
H3 ( concurring opinion) :

«ylthough the State in this case made
no attempt to take the accreted lands
by eminent domain, it achieved the
s;;me result by effecting a retroactive
transformation of private into public
property——without paying for the
privilege of doing so [T]he
Due Process Clause of the Fourteenth
amendment forbids such confiscation
py a State, no less through its courts
t}'mn through its legislature, and no
less when a taking is unintended than
when it is deliberate . . . .V

24} In the exercise of its naviga-
tional servitude, the State or Federal
Government may decrease the value of
riparian property without compensation
because the property is held subject to
the exercise of that servitude. The gov-
ernment may, without paying compensa-
tion, deprive a riparian owner of his
common-law right to use flowing water,
St. Anthonys Falls Water Power Co. v.
St. Paul Water Comm'rs, 168 U.S. 349, 18
S.Ct 157, 42 L.Ed. 497 (1897), or to
build a wharf over the water, Shively v.
Bowlby, 152 U.S. 1, 14 S.Ct. 548, 38 L.
Ed. 331 (1894). We have held that the
State may deprive the owner of the ri-
parian character of his property in the
exercise of its navigational servitude.
United States v. Rands, 389 U.S. 121, 88
S0t 265, 19 L.Ed.2d 329 (1967). But
there is no claim here by the State that
depriving Bonelli of the subject land
i3 necessary to any navigational or relat-
od purpose. Cf. United States v. River
Rouge Impr. Co., 269 U.S. 411,1419, 46

SO 144, 147, 70 L.Ed. 339 (1926);
L. The Court emphasizes the fact that it is
the XNtate that holds the title to the river-
broperty. The nature of the title held
by the State, however, is such that it could
be conveyed to a private owmer. (“[T]he
“wttied law of this country [is] that the
"wnership of, and dominion and sovereignty
:\"‘r. ll:mds covered by tide waters, or naviga-
I [rivers], within the limits of the several
!tnm, belong to the respective states within
*hich they are found, with the consequent
:{‘:"-f to use or dispose of any portion there-
© + « . Shively v. Bowlby, 152 U.
94 S.Ct—22

Colberg, Inc. v. State, 67 Cal.2d 408, 62
Cal.Rptr. 401, 432 P.2d 3 (1967), cert.
denied, 390 U.S. 949, 88 S.Ct. 1037, 19
L.Ed.2d 1139 (1968). Moreover, what is
involved in this case is not just the
diminution or elimination of riparian
rights, but the State’s attempt to com-
pletely divest all of Bonelli’s title and
interest in the subject land. See Yates
v. Milwaukee, 10 Wall., at 504.

Iv

We hold that title to the subject land,
which was exposed by the federal re-
channelization of the Colorado River, is
vested in petitioner Bonelli Cattle Co.
The judgment of the Supreme Court of
Arizona is reversed and the case re-
manded for further proceedings not in-
consistent with this opinion.

Reversed and remanded.

MR. JUSTICE REHNQUIST took no
part in the consideration or decision of
this case.

MR. JUSTICE STEWART (dissent-
ing).

The Court in this case holds that fed-
eral common law governs the resolution
of conflicting claims to the exposed bed
of a navigable river between Arizona as
the owner of the riverbed and a riparian
landowner.! Tjthink this ruling emascu-
lates the equal-footing doctrine, under
which this Court has long held “that the
new States since admitted have the
same rights, sovereignty and jurisdiction
. as the original States possess
within their respective borders.” Mum-

S. 1, 47, 14 S.Ct. 548, 565, 38 L.Ed. 331
(1894) ; Illinois Central R. Co. v. Illinois,
146 U.8. 387, 435, 13 S.Ct. 110, 111, 36 L.
Ed. 1018 (1892); United States v. Holt
Bank, 270 U.8. 49, 54-35, 46 S.Ct. 197,
198-199, 70 L.Ed. 465 (1926).) Since the
State could hardly convey more title than it
held, it would appear from the Court’s opin-
ion that federal law would also govern the
resolution of conflicting claims to the ex-
posed riverbed as between a private owner
of the bed and a private riparian owner.

_Lsss
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ford v. Wardwell, 6 Wall. 423, 436, 18
L.Ed. 756 (1867).

After the Revolution, the 13 Original
States succeeded both to the Crown’s ti-
tle to the beds underlying navigable riv-
ers and to its sovereignty over that
property. Ibid. “[T]he shores of naviga-
ble waters and the soils under the same
in the original States were not granted
by the Constitution to the United States,
but were reserved to the several States.”
Ibid. If the equal-footing doctrine means
what it says, then the States that were
later admitted to tne Union must hold the
same title and must exercise the same
sovereignty. Weber v. Board of Harbor
Comm'rs, 18 Wall. 57, 65-66, 21 L.Ed.
798 (1873); Shively v. Bowlby, 152 U.S.
1, 16, 14 S.Ct. 548, 553, 38 L.Ed. 331
(1894); Pollard’s Lessee v. Hagan, 3
How. 212, 223, 11 L.Ed. 565 (1845).
Just as with other real property within a
State’s boundaries, an element of sov-
ereignty over the property constituting
the riverbed is the power of the State’s
courts to determine and apply state prop-
erty rules in the resolution of conflicting
claims to that property. Today, how-
ever, the Court holds that federal com-
mon law supersedes the common-law
property rules applied by Arizona pursu-
ant to its sovereign authority over the
property in question.

This Court has repeatedly recognized
a State’s power, as a function of its sov-
ereignty over the lands within its bor-
ders, to apply state common-law proper-
ty ruleﬂguch as those applied by the Su-
preme Court of Arizona in this case:

“Thle] right of the states to regu-
late and control the shores of tide
waters, and the land under them, is
the same as that which is exercised by
the crown in England. In this coun-
try the same rule has been extended
to our great navigable lakes -
and also . . . to navigable rivers

; but it depends on the law of
each State to what waters and to what
extent this prerogative of the state
over the lands under water shall be

exercised.” Hardin v. Jordan, 140 u.
S. 371, 382, 11 S.Ct. 808, 812, 35 LE¢
428 (1891)..

With respect to an avulsion €XDposing
large portions of riverbed and leading 4
conflicting claims to the ownership of
the exposed land, virtually the twm ol
this case, the Court has said:

b

“How the land that emerges .
shall be disposed of as between pubhc
and private ownership is a matter tg
be determined according to the law of
each State, under the familiar doe.
trine that it is for the States to estab-
lish for themselves such rules of prop-
erty as they deem expedient with re-
spect to the navigable waters within
their borders and the riparian lands
adjacent to them. . . . Thus,
[the State] may limit riparian owner.
ship by the ordinary high-water mark
. [or] may, in the case of an
avulsion followed by a drying up of
the old channel of the river, recognize
the right of former riparian owners to
be restored to that which they have
lost through gradual erosions in times
preceding the avulsion . . . .” Ar
kansas v. Tennessee, 246 U.S. 158,
175-176, 38 S.Ct. 301, 305, 62 LEd.
638 (1918).

_LAlong the same vein, the Court has

said:

“It is generally conceded that the ri-
parian title attaches to subsequent ac-
cretions to the land effected by the
gradual and imperceptible operation
means from the bed of the river, or to
sudden accretions produced by unusual
floods, is a question which each State
decides for itself. . . . The com
fusion of navigable with tide watel
found in the monuments of the com-
mon law, long prevailed in this coud-
try . . . [I]tlaid the foundation
in many States of doctrines with re-
gard to the ownership of the soil in
navigable waters above tide-water at
variance with sound principles of pub
lic policy. Whether, as rules of proP
erty, it would now be safe to changt
these doctrines where they have been
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applied is for the several

States themselves to determine.

[The decision] properly belongs to the

States by their inherent sovereignty
.” Barney v. Keokuk, 94

US 324 337-338, 24 L.Ed. 224 (1877).

To put the matter bluntly, the Court’s
application of the equal-footing doctrine
in this case seems to me wholly wrong.
while conceding that the later admitted
States have “ ‘the same rights, sovereign-
ty and jurisdiction as the origi-
nal States possess within their respec-
+ive borders,” " ante, at 522, the Court
rolds that “the nature and extent of the
title to the bed of a navigable stream
neld by the State under the equal-foot-
ing doctrine” involves a *“ ‘right asserted
under federal law’” that must be deter-
mined under the rules of federal com-
mon law. The effect of the Court's
analysis is completely to undercut the
equal-footing doctrine. As noted above,
the original States derived their sover-
eign rightsjand powers directly from the
Crown after the Revolution and retained
whatever powers they did not later sur-
render or limit in the Federal Constitu-
tion. Even under the Court’s “title”
analysis, therefore, federal common law
would not govern the conflicting claims
:nvolved here if the river were located in
Massachusetts or Virginia, rather than
in Arizona.

The upshot of the Court’s decision is
that the 13 Original States are free to
develop and apply their own rules of
rroperty law for the resolution of con-
flicting claims to an exposed bed of a

% The Court implies, but does not hold, that
the decision of the Arizoma Supreme Court
might constitute a taking of the petitioner
cattle company’s property without compensa-
Hon, in violation of due process of law, My
~onviction that this infirmity was present in
the decision of the Washington Supreme Court
*as the reason for my special concurrence
‘0 Hughes v. Washington, 389 U.S. 290, 204—
T';;GQS S.Ct. 438, 441443, 19 L.Ed.2d 530

7). Hughes was a case in which a state
court effected a retroactive change in state
Property law that resulted in an unconstitu-

river, while those States admitted after
the Constitution’s ratification must un-
der today’s decision knuckle under to
this Court’s supervisory view of “federal
common law.” A later-admitted State
like Arizona is thus not at all on an
equal footing with the original States in
the exercise of sovereignty over real
property within its boundaries. And
the vehicle used by the Court to arrive
at this unjust result is, incredibly, the
very doctrine that was intended to in-
sure to the new States equal footing
with the original States. Thus, the
Court’s strange application of the equal-
footing doctrine brings that constitu-
tional principle into fundamental con-
flict with the purpose it was intended to
serve.

If the equal-footing doctrine means
anything, it means that Arizona cannot
be treated as a second-class State. It
means that, upon admission to the Un-
ion, it received title to, and sovereign-
ty over, the beds of navigable rivers
within its boundaries, to the same ex-
tent as the original States after the Rev-
olution. As a function of that sover-
eignty, Arizona courts have the power to
develop and apply state common law in
determining legal questions that arise
with respect to this property, including
conflicting claims to the bed that is later
exposed by the vagaries of the river.
And the power of the Arizona courts to
decide this controversy under state law
surely includes the power to decide it in
a way that we here might think is whol-
ly wrong.?

tional taking of property without compensa-
tion. That, however, is not the situation here.
The -Arizona Supreme Court simply applied
its established property rules with regard to
the effects of avulsion, accretion, erosion, and
reliction in resolving conflicting claims to the
exposed riverbed. It declined the petitioners’
invitation to adopt the “enlightened” re-emer-
gence doctrine as part of the law of Arizona.
This case, therefore, does not involve a ret-
roactive alteration of state law such as
would constitute an unconstitutional taking
of private property.
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In re National Discount Corporation, 196
F.Supp. 766 (W.D.S.C.1861); In re
Seider, 163 F. 138 (E.D.N.Y.1908). The
telephone answering service adds nothing
to appellant’s qualifications. In re 4847
Merrick Road, Inc., 250 F.Supp. 929
(E.D.N.Y.1966).

On the petition for review, the District
Judge conducted a hearing. The evi-
dence was essentially the same as that
produced before the Referee. The Dis-
trict Judge held that the findings of
the Referee were supported by substan-
tial evidence and were not clearly er-
roneous. We, too, are bound by those
findings. Tepper v. Chichester, 285 F.2d
309 (9th Cir. 1960); O’Hagan v. Blythe,
354 F.2d 83 (2d Cir. 1965); Flaxman,
Coleman, Gorman & Rosoff v. Cheek,
355 F.2d 672 (9th Cir. 1966).

Even if we could say there was no
real issue of fact, or that different in-
ferences might not be drawn therefrom,
and that we would have the right to
reexamine the issues and arrive at our
own conclusions under the teachings of
Costello v. Fazio, 256 F.2d 903 (9th Cir.
1958) and Tepper v. Chichester, supra,
we would completely agree with the
findings and conclusions of the Referee
and the order of the District Court.
Simply stated, the record before the
Referee, the District Court, and now be-
fore us, does not support a finding that
appellant was conveniently available for
consultation within the meaning of §
45 and the decisional law on the subject.

We have considered appellant’s side at-
tacks on the Referee’s findings and con-
clude they are without substance.

We affirm.

BARNES, Circuit Judge (specially
concurring) :

I concur in the result and in the
opinion, except for the penultimate
paragraph.
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