
3. Ad@inistrative Recognition: an acknowledgement by theNPS of the probable existence of an RS 2477 right-ofcway.
72

wsA : the peried(s) oftime between enactment and repeal of RS 2477 when subjectlands were not reserved for public purposes.
3. State or local government: a non-federal government ornon-federal governmental agency with legal authority overand responsibility for public highways.
6. Non=federa)_ entity: a state or local government or anyindividual, group, or person acting in a non-federalcapacity.

GC.Background
Revised Statute 2477, Section & of the Act of July 26, 1866
(43 U.S.C. 932), repealed October 21, 1976, provided:

The right of way for the construction of highwaysover public lands, not reserved for public uses, is
hereby granted.

RS 2477 was a congressional grant of right-of-way. Althoughno action by a federal agency was required for a right to beobtained under RS 2477, no right was obtained unless the
grant was “accepted.” A state or lecal government orindividual accepted an RS 2477 grant for the public by
constructing a public highway across unreserved public lands.
The validity of an accepted RS 2477 grant and the scope of
the congressional offer is defined by federal, state, and
commen law.

Congress repealed RS 2477 on October 21, 1976, by enactment
of §7066 of the Federal Land Policy and Management A.-
(FLPMA). 90 Stat. 2793. Repeal was subject to val_:
existing rights. FLPMA §701. Therefore, rights-of-way for
public highways accepted pursuant te RS 2477 prior to repeal
May exist across subsequently established NPS londs.
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p. Judicial p

.

A determination by a State or Federal Court that all oraportion of the asserted right-of-way has been judiciallydetermined to be a “road” is conclusive, and no additional
administrative review is required. Such judicialdeterminations should be sent to the Regional Office so thatrecords may be so noted.

2. to ini iv
The Organic Act of the National Park Service, 16 U.S.c. §1,and specific park enabling legislation Fequire the NPS to
manage lands to conserve scenic, natural, historic, andwildlife resources for enjoyment by future generations.Although the NPS was not delegated adjudicative authorityover RS 2477 assertions by that statute, the bureau mustaddress RS 2477 assertions to rationally plan park managementand fulfill legislative mandates.

The Secretary of the Interior issuad a policy statement onRS 2477 rights-of-way on December 7, 1988. Sea AttachmentE. This policy statement set the criteria that must be metfor RS 2477 right-of-way assertions to be recognized bybureaus of the Department of the Interior. It also addressedseveral management issues and stated that:
Land managing Bureaus of the Department should develop,as appropriate, internal procedures for
administratively recognizing those highways Meetingthe following criteria and recording such recognized
highways on the land status records for the area
managed by that Bureau.

Under the Secretary's policy, NPS administrative recognitionof an asserted RS 2477 right-of-way constitutes a findingthat there exists sufficient evidance to support probable-affirmative action on the assertion by a court of competentjurisdiction. NPS administrative recognition does not grant
any interest in land; NPS administrative recognition merely
acknowledges for land managemen® purposes the probability of
@ pre-existing right-of-way.
The NPS has the authority and statutory obligation to manage
RS 2477 rights-of-way in order to prevent derogation of parkvalues. See Attachment c.

Appendix IT, Exhibit L
page 6 of 44



PRE“REVIEW PROCEDURES

t The following requirements must be met by the asserting party andthe following procedures shall be completed by the NPS beforereview of an asserted RS 2477 right-of-way may begin.

A. Assertion Requirements
1. e 3 - Assertions must be

made by the state or local government with authority overand responsibility for public highways in the area of theasserted right-of-way.
If a potentially valida RS 2477 right-of-way exists buthas not bean asserted, the NPS may, at its discretion,
independently initiate an action to determine the statusof the subject iand.

~Of aw: - Assertions must
be accompanied by maps of sufficient detail to identitythe asserted right-of-way. Asserted RS 2477 rights-of-
way must be identified in such a manner that the asserted
right-of-way may be accurately located on the ground bya competent engineer or land surveyor. The NPS mayrequire:

. detailed maps;
e a legal description;
e survey records; or
e dated aerial photographs.

~ An RS 2477 right-of-way must be asserted tothe NPS by the appropriate state or local government to
be administratively recognized. An assertion is a written
claim that a public highway was constructed over
unreserved public land before repeal of RS 2477,
Assertions must be submitted to the superintendent(s) of
the NPS unit(s) with jurisdiction over the lands affectad
by the asserted right-of-way.

- The asserting state or iccal government
must provide the NPS with legal and historical
decumentation from appropriate competent authorities to
document the construction and public nature of an asserted
RS 2477 right-of-way with reasonable certainty pursuantto the review criteria in Part III.
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5. Deadline -
Although Congress repealed RS 2477 on October21, 1976, there is currently no deadline for asserting RS2477 rights-of-way.

6. Fees - No fees shall be charged for reviewing andprocessing assertions of RS 2477 rights-of-way.
B._NPS Actions

1. Assignment of Review - Superintendents shall notify theappropriate regional director upon receiving an RS 2477assertion. Regional offices shall assist assertion reviewas necessary to facilitate consistent and equitable
determinations. Superintendents may request regionaloffice review of an RS 2477 assertion if a park lacks
necessary staff or training; assertion review will requirestaff with specialties in realty, historical analysis, andfederal, state, local, and common law.
The authority to approve a determination againstadministrative recognition of an asserted RS 2477 right-ofeway shall rest with regional directors, and theauthority to approve determinations for administrativerecognition shall rest with the Director of the NPS.
However, regardless of the office conducting review of anassertion, superintendents shall be the primary initial
.and continuing contact for state or local governmentssubmitting assertions.
The Office of the Regional Solicitor should ke involved
@arly in the review process, as appropriate.

2. Nonewilderness Threshold - The reviewing NPS officeshall determine if an asserted RS 2477 right-of-waycrosses any lands within the Wilderness Preservation
System or any lands proposed for addition te theWilderness Preservation System by the NPS. The reviewingNPS office shall draft a "Determination to WithholdAdministrative Recognition" for any asserted RS 2477
rights-of-way across such lands and proceed pursuant toPart IV.A. without further review. :

Rights-ofeway and access procedures affecting wilderness
areas in Alaska are governed by applicable provisions of
ANILCA and regulations in 43 C.F.R. 16 and 316 C.F.R. 13
and apply in lieu of the above.

3. Public Notification - The NPS shall accept and review
pertinent information on an RS 2477 assertion from all
sources. After an assertion has passed the non~
wilderness threshold, the NPS shall publish such public
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notice as is considered necessar:y that it is beginningreview of an RS 2477 assertion.
4. entat - The reviewing NPS office

ef documentation accompanying an RS 2477 assertion.
shall make a preliminary determination on the sufficiency

Each
assertion must fulfill the requirements of Part II.A.
above and include sufficient documentation to allow
analysis of the assertion pursuant to Part III.

After making an initial determination of sufficiency, the
superintendent shall make one of the following writtennotifications to the asserting party:
a. insufficient documentation was provided to allow

review.
of the deficiencies.

This notification shall indicate the nature

b. sufficient documentation was provided to initiate
review. This notification shall also state that the
NPS reserves the right to require additional
information as necessary.

Ss. - It is the assertingparty's responsibility to file RS 2477 assertions with
all affected land managers.

Determinations to administratively recognize or withhold
recognition of asserted RS 2477 rights-of-way may affect
such determinations by other land managers where RS 2477
rights-of-way cross lands under multiple administration.
Therefore, the NPS shall coordinate review of RS 2477

Gey assertions with appropriate adjacent land managers.
effort should be made to reach a consensus decision with

Every

“eee other agencies, however, the NPS shall make independent
administrative determinations for those sections of
asserted RS 2477 rights-of-way that cross NPS lands.
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LLL._REVIEW CRITERIA
The NPS shall accept pertinent information on an RS 2477 assertionfrom any source. Assertions shal] be reviewed for compliance withthe following criteria quoted from the Secretary of the Interior'spolicy statement on RS 2477 rights-of-way (12/07/88). SeeAttachment E. The NPS office Feviewing an RS 2477 assertion shallevaluate the assertion as explained after each quote.
A.Unreserve Public Land

"The lands involved must have been public lands. not reserved
for public uses, at the time of acceptance,"
“Public lands were those lands of the United States that were
open to the operation of the various public land laws enacted
by Congress."
"Public lands, not reserved for public uses, do not includepublic lands resarved or dedicated by Act of Congress,Executive Order, Secretarial order, or, in some Cases,Classification actions authorized by statute, during theexistence of that reservation or dedication."
"Public lands, not reserved for public uses, do not includepublic lands pre-empted or entered by settlers under thepublic land laws or located under tha mining laws whichceased to be public lands during the pendency of the entry,Claim, or other.”

1. UnreservePublic Lands Defined - public lands wereunreserved if such lands were not closed to the operationof any public land laws, and therefore:
© not withdrawn by federal legislation;
@ not withdrawn by executive order; .

© not withdrawn by departmental order (e.g., Public Land
Order 4582, December 14, 1968 reserved all federal landin Alaska not previously reserved); or

°* not pre-empted, entered, appropri-ted, reserved,
located, ov otherwise disposed of under the public land
laws or mining laws.
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2. ~ Between 1866 and 1976 itDetermination of Land statusis possible that a single parcel of land was subject toand not subject to RS 2477 numerous times through variousiand status changes. Thus, a highway initiated while landwas reserved might subsequently qualify under RS 2477 ifthe conditions were later met when the land returned tothe status of unreserved public lands. The NPS shalldeternine and record the dates during which the subjectlands were public lands, not reserved for public uses, byreviewing any or all of the following public land records:
« Bureau of Land Management (BLM) Master Title Plats

(MTP) and Historical Indices (HI),
@ NPS land status records,
e BLM and other agency land status records, and
@ State and lecal recording office records.
NOTE: The reviewing NPS office must review any applicablewithdrawals to determine the actual conditions cf the
withdrawals and whether a withdrawal effectively closed
the subject lands to the operation of RS 2477. The
Regional Solicitor should be consulted as to whether or
not lands were actually closed.

B.Construction
“Some._form of _ sonstrustion of the highway must have
occurred," :

“Construction must have occurred while the lands were public
lands, not reserved for public uses.*

"Construction is a physical act of readying the highway for
use by the public according to the available or intended mode
of transportation - foot, horse, vehicle, etc. Removing high
vegetation, moving large rocks out of the way, or filling low
spots, etc., may be sufficient as construction for a
particular case." . .

“Survey, planning, or pronouncement by public authorities
may initiate construction but does not, by itself, constitute
construction. Construction must have been initiated prior
to the repeal of RS 2477 and actual construction must have
followed within a reasonable time."
"Road maintenance over several years may equal actual
construction."
“The passage of vehicles by users over tine may equal actual
construction.”
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2.

~ For the purpose of NPS review,one of the following may have constituted construction itSanctioned by applicable federal, state, local, er common
law in effect at a time when the RS 2477 grant wasavailable.
a. actual physical modifications were made by non-federalentities to create a physically continuous and clearlydefined and demarcated route for public highwaypurposes;

substantial maintenance was conducted by non-federalentities for public highway purposes on a definiteroute during a significant and uninterrupted period oftime so as to effect actual physical modifications ofthe route and create a physically continuous andclearly defined and demarcated public highway.
ce. a significant number of vehicles were driven by non-federal entities on a definite route during a

significant and uninterrupted period of time se as toeffect actual physical modifications of the route andcreate a physically continuous and clearly demarcated
public highway.

For the purposes of NPS review, survey, planning, or
pronouncement by public authorities does not constitute
construction, and actual construction (as discussed above)initiated by such actions must have been effective at a
time when the RS 2477 grant was available.

- For the purpose of NPS review,
an RS 2477 assertion must be accompaniad by sufficient
evidence to document the construction of the asserted
right-of-way. Oocumentation must clearly apply to the
asserted right~of-way and clearly establish the act and
effective date of construction. Examples of such
documentation include but are not limited to:
*® dated expenditure records for actual construction;
© dated expenditure records for maintenanca;
e dated photographic records of constr ctien and

maintenance;
dated aerial photography of accomplished construction;
dated media references to construction, maintenance,
or the passage of vehicles;

® affidavits by witnesses to the acts and dates of actual
construction or maintenance;

® affidavits py witnes to the acts and dates of the
passage of vehicles over time; and
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® other dated records and documentation of
tC 5 actual

luction, mai
» or the p ga of vehicles

from local, state, and federal agencies, or other
sources.

3. Determinatioof Construction - The NPS together with the
Regional Seliciter if necessary, shall determine and
record if an RS 2477 assertion sufficiently documents at
least one of the definitions of construction provided
above, and if so, the date by which such construction was
in effect.

If an assertion states and convincingly decuments
construction of a highway, and the stated and documented
construction was in effect at a date the subject lands
were unreserved public lands as determined in III.A.2.,
the NPS shall find that construction occurred for the
purpose of accepting the RS 2477 grant.
If an assertion fails to state and convincingly document
the act of construction, or if the stated and documented
construction was not in effect until a date the subject
lands were reserved as determined in III.A.2., the NPS
shall find that construction did not occur for the purpose
of accepting the RS 2477 grant.

G. Public Highway
" i ublic
highway."
"A public highway is a definitive route or way that is freely
open for all to use. It need not necessarily be open to
vehicular traffic for a pedestrian or pack animal trail nay
qualify. A toll road or trail is still a public highway if
the only limitation is the payment of the toll by all users.
Multiple ways through a general area may not qualify as a
definite route, however, evidence may show that one or.
another of the ways may qualify."
"The inclu-ion ef a highway in a State, county, or municipal
road system cons itutes being a public highway."

"Expenditure of construction or maintenance money by an
appropriate public body is evidence of the highway being a
public highway.*
*Apsent evidence to the contrary, a statement by an

appropriate public body that the highway was and is
considered a public highway will be accepted." :

10
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1. Public Highway Defined - All of the foliowing conditions
must have been met for a route to qualify as a publichighway. A route must have been:

a. physically continuous and clearly defined and
demarcated;

b. equally open to use by all members of the public;
¢. actually used as a public highway; and,
d. if state law provided that an RS 2477 right-of-way must

be accepted by an official act of a state or local
government, the record must show the right-of-way waseither:
1) officially included in a state or local government

public highway system at a time when the RS 2477
grant was available;

2 unofficially included in a state or local government
public highway system by virtue of substantialconstruction or maintenance expenditures on the
asserted right-of-way by a state or local governmentwith authority over and responsibility for public
highways in the area of the asserted right-of-wayat a time when the RS 2477 grant was available; or

3) incontestably proclaimed by the asserting state or
local government at the time of the assertion to
have been a public highway at a time when the RS
2477 grant was available and to have remained a
public highway from that time forward.

Note; Vacation, including relinquishment by proper
authority, occurs in accordance with State, local or
common law or Judicial precedence. For highways held bylocal governments, most states have procedural statutes
for vacation preposal, hearing, and final order by the
appropriate governmental entity. For those highways held
by tr. "public in general," local statutes may or may not
exist. Vacation or relinquishment, if in accordance with
state law of an asserted RS 2477 right-of-way by an
appropriate state or local government at any time previous
to the assertion, shall disqualify the asserted right-
of-way from public highway status.

Absent applicable federal, state, local, or common law to
the contrary, the NPS shall consider RS 2477 rights-of-
way to have been vacated, relinquished, or abandoned if
there is demonstrable long-standing disuse of the right-
of-way.

il
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3.

Questions of vacation, relinquishment or abandonment maybe highly complex. The Regional Solicitor must beconsulted early if such a claim is to be pursued.
» Documentation Required - For the purpose of NPS review,an RS 2477 assertion must document the Public nature ofthe asserted right-of-way including the past and currentpurposes, metheds, and frequency of public use.Documentation must clearly apply to the asserted right-of-way and clearly establish the public nature andeffective date of public use. Examples of such@ocumentation include but are not limited to:

« dated maps and survey records indicating a defined and
demarcated public highway;* dated legislative or administrative proclamationsadopting a right-of-way as part of a state or local
government highway systen;

@ dated expenditure records for construction or
maintenance -by an appropriate state or lecal
government;

® dated photographic records of public use;e dated media references to public use;e affidavits by witnesses to the public access to and
use of the asserted RS 2477 right-of-way;e other records and documentation of public use fromlocal, state, and federal agencies, or other sources;and

« an incontestable statement by the asserting state orlocal government that the asserted right-of-way was
and still is considered a public highway.

i - The NPS
together with the Regional Solicitor if necessary, shall
determine and record if an RS 2477 assertion sufficientlydocuments all of the conditions necessary for the asserted
right-of-way to qualify as a public highway, and if so,the date by which the public nature of the asserted right-
of-way was in effect.

12
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rt an assertion states and convincingly documents thepublic Mature of an asserted right-of-way, the assertedright-of-way was never vacated, relinquished, or abandonedpursuant to applicable federal, state, lecal, or comnonlaw, and the stated and documented public nature of theasserted right-of-way was in effect and remained in effectduring the dates the subject lands were unreserved publiclands as determined in III.A.2., the NPS shall find thatthe asserted right-of-way was a public highway for thepurpose of accepting the RS 2477 grant.
If an assertion fails to state and convincingly documentthe public nature of an asserted right-of-way, theasserted right-of-way was vacated, relinquished, or
abandoned, or if the stated and documented public natureof the asserted right-of-way was not in effect or did notremain in effect until a date the subject lands werereserved as determined in III.A.2., the NPS shall findthat the asserted right-of-way was not a public highwayfor the purpose of accepting the RS 2477 grant.

13
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IV.___REVIEW PRocepuRes
The NPS shall evaluate an RS 2477 assertion as outlined in Partand make a determination to either withhold or provideadministrative recognition of the asserted RS 2477 right-of-way.

:
:

Withhold agmi iy
1. Reviewing office at Park or Reqional Level - If an RS 2477assertion does not include sufficient documentation to

convincingly support the assertion and meet the abovecriteria, the reviewing NPS office shall draft a"Determination to Withhold Administrative Recognition."Such statements shall address the nature and extent ofthe assertion's deficiencies.
2. Regional office Review - The reviewing NPS office shall

submit each draft "Determination to Withheld
Administrative Recognition" to the appropriate regionaldirector for review.

If the regional director does not concur with the draft
"Determination to Withhold Administrative Recognition"the draft shall be returned to the reviewing NPS office
for either additional evaluation and revision or draftingof a "Statement of Administrative Recognition" as may be
appropriate. See Part IV.B. and Attachment A.

If the regional director concurs with the draft
“Determination to Withheld Administrative Recognition"the regional office shall sign the draft and return it to
the superintendent.

3. Notifications - Following the return of a signed
“Determination to Withhold Administrative Recognition"
from the appropriate regional director, the superintendentshall make written notification to the asserting party and
provide a copy of the signed "Determination to Withheld
Administrative Recognition®

14
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B. Determination to Provide Administrative Recocnition
‘1.

wel If an Rs2477 assertion includes sufficient documentation te
convincingly support the assertion and meet the abovecriteria, the reviewing NPS office shall:
a. determine the scope of tha asserted RS 2477 right-of-

way. See Attachment B.

b. draft terms and conditions on the use of the asserted
RS 2477 right-of-way as may be necessary to preventdegradation of the natural and cultural resources,associated values, and visitor use and enjoyment oflands under NPS jurisdiction, and comply with park
planning decuments. See Attachment c. .

ce draft a recommendation for administrative recognitionin the form of an unsigned "Statement of Administrative
Recognition." Such statements shall incorporate thedeternination of scope and terms and conditions on the
use of the RS 2477 right-of-way required above. See
Attachment A.

2. jew ~ The reviewing NPS office shall
submit recommendations for administrative recognition, in
the form of an unsigned "Statement of Administrative
Recognition" to the appropriate regional director for
review.

tft the regional director does not concur with the
recommendation, the recommendation shall be returned to
the reviewing office for either a determination to
withhold recognition, as described in IV.A., or additional
evaluation as may be appropriate.
If the regional director concurs with the recommendation,
the regional director shall submit the recommendation for
administrative recognition to the office of the
appropriate regional solicitor for final approval of legal
sufficiency.

3. - Following final approval of
faant sufficiency, the app’ropriate regional director shall
submit four (4) copies of the recommendation tor
administrative recognition to the Director of the NPS.
The Director of the NPS shall review all recommendations
for administrative recognition.

15
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If the Director of the NPS does not concur with the
recommendation for administrative recognition, the
recommendation shall be returned to the reviewing NPSoffice for either a determination to withhold recognition,
as described in Part IV.A., or additional evaluation as
may be appropriate.
If the Director of the NPS concurs with the recommendation
for administrative recognition, the Director shall signall four (4) copies of the "Statement of Administrative
Recognition" and return three (3) signed copies to the
reviewing NPS office.

4. Notifications - Following the return of three (3) signed
copies of the "Statement of Administrative Recognition"
from the Director of the NPS, the reviewing NPS office
shall: .

a. submit two (2) signed copies to the superintendent.
The superintendent shall transmit one copy to the
asserting state or local government and retain one copy
in park files.

b. submit one (1) signed copy to the appropriate regional
rights-of-way coordinator for regional office files.

c. publish legal public notice of NPS administrative
recognition of the asserted RS 2477 right-of-way.

d. arrange for the recording of the administratively
recognized RS 2477 right-of-way on the land status
maps, including NPS land ownership maps, for each
affected NPS unit.

@. notify the appropriate office of the Bureau of Land
Management.

¢. Additional Review
The NPS reserves authority to accept and review additional
documentation pertinent to RS 2477 determinations and, if
warranted, change administrativ determinations. A party
may submit additional information to the superintendent only
ig such information could be reasonably expected to
substantively alter the record and previous findings.

16
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DuAPPEAL
Acknowledgement or non-acknowledgement of the existence ofan RS 2477 right-of-way is an administrative, not anadjudicative action, and is not subject to appeal.
A party wishing to contest an RS 2477 determination may filesuit in a court of competent jurisdiction.

37
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ATTACHMENTA
STATEMENT OF ADMINISTRATIVE RECOGNITION

A "Statement of Administrative Recognition* by the NPS for RS 2477vights-of-way across NPS lands shall include:
A.

c.

D.

identification of the asserting party, including allinformation required at Part II.A.1. above;
identification of the asserted right-of-way, ineluding allinformation required at Part II.A.2. above;
findings pursuant to the criteria in Part above;
& determination of the scope of the asserted RS 2477 right-of-way pursuant to Attachment 8.
terms and conditions for management of the asserted RS 2477right-of-way pursuant to Attachment c.
a signature page for the Director of the NPS, including thefollowing disclaimers:

Administrative recognition of RS 2477 rights-of-way acrossNational Park Service lands by the National Park Servicedoes not grant any interest in land; such administrative
recognition is an acknowledgment of the probable validityof a right-of-way established under RS 2477,
The National Park Service reserves management authorityover administratively recognized RS 2477 rights~ef-wayacross National Park Service lands pursuant to applicablefederal, state, local, and common law.

18
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ATTACHMENTB
DETERMINATINOF scope

T.___BACKGROUND

Property rights may include the right to possess, use, dispose,transfer, encumber, exclude, or any other right of ownership. Thescope of a right-of-way is that collection of property rights thathave been granted to allow one party to cross the lands of anotherparty. The U.S. Court of Appeals, Tenth Circuit, stated infootnote 9 of Sierra club v. Hodel (Burr Trail), that,
The "scope" of a vight~-of-way refers to the bundle of propertytights possessed by the holder of the Tight-of-way. This bundleis defined by the physical boundaries of the right-of-way aswell as the uses to which it has been put. 848 F.2d 1068 (10thCir. 1988).

The scope of an RS 2477 right-of-way administratively recognizedby the NPS is the set of property rights the NPS acknowledges wereaccepted by construction of a public highway across unreservedpublic lands before repeal of RS 2477. Only those property rightsthat could be lawfully accepted under applicable federal, state,local, and common law in effect at the latest time when the RS 2477grant was available shall be administratively recognized by theNPs.

i1,__RETRMINATION
The reviewing NPS office shall determine the scope of asserted RS2477 vights-of-way that will be recommended for administrativerecognition by the NPS. Such determinations shall be included aspart of any unsigned “Statement of Administrative Recognition"submitted as a recommendation for administrative recognition.
Determinations of scope shall address at least three elements fronthe bundle of property rights that constitute the scope of RS 2477rights-of-way, including: width, use, and development.

A. Width
According to the Secretary of the Interior's policy statement
on RS 2477, the width of an RS 2477 right-of-wayadministratively recognized by the NPS is to be determinedin the following manner:

19
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“For those highway R/Ws in the state, county, or municipalread system, i.e., the R/W is held and maintained by the
appropriate government body, the width of the R/W is asspecified for the type of highway under State law, if any,in force at the time the grant could be accepted.*
"In some cases, the specific R/W may have been given alesser or greater width at the tine of creation of the
public highway than that provide in State law."
“Where State law does not exist or is not applicable to
the specific highway R/W, the width will be determined in -

the same manner aS =non-governmentally controlled
highways.” .

“Where the highway R/W is not held by a local government
or State law does not apply, the width is determined from
the area, including appropriate back slopes, drainageditches, etc., actually in use for the highway at the
later of (1) acceptance of the grant or (2) loss of grant
autherity under RS 2477, @.g., repaal ef RS 2477 on
Octeber 21, 1976, or an earlier removal of the land from
the status of public lands not reserved for public uses."

Therefore, the reviewing NPS office shall determine the width
of an asserted RS 2477 right-of-way that will be recommended
for administrative recognition by one of the following
methods, as appropriate:
5. if an asserted RS 2477 right-of-way that will be

recommended for administrative recognition was either:
a. officially included in a state or local government

public highway system at the latest time when the RS
2477 grant was available, or

b. unofficially included in a state or local government
public highway system by virtue of substantial
construction or maintenance expenditures on the
asserted right-of-way by a state or local government
with authority cver and responsibility for public
highways ‘4 the area of the asserted right-of-way at
a time when the RS 2477 grant was available,

20
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then the width of the RS 2477 vight-of-way would be thatwidth, if any, that attached to the right-of-way pursuantto the applicable state law, if any, in effect at thelatest time when the RS 2477 grant was available.
NOTE: When applicable state law states that the width ofan RS 2477 right-of-way is that width Teasonable andnecessary for the needs of the particular right-of-way,or terms to that effect, "reasonable and necessary" shallbe defined by the circumstances and uses in effect, andwidth actually utilized for public highway purposes,including appropriate bac slopes, drainage ditches, etc.,at the latest time when cne RS 2477 grant was available.

6. If an asserted RS 2477 right-of-way that will be
recommended for administrative recognition was either:
a. officially or unofficially included in a state or local

public highway system, but no applicable state law wasin effect at the latest time when the RS 2477 grant was
available, or

b. not included in a state or local public highway systenat the latest time when the RS 2477 grant wasavailable,
then the width of the RS 2477 right-of-way is that width
actually utilized for public highway purposes, includingappropriate back slopes, drainage ditches, etc., at thelatest time when the RS 2477 grant was available.

B.Use
Authorized use of a right-of-way typically extends to
construction, operation, maintenance, and termination offacilities in support of the purpose of the right-of-way.RS 2477 was a grant of right-of-way for public highway
purposes. Acceptance of the grant required construction of
@. public highway. According to the Secretary of the
Interior's policy statement on RS 2477,

"Paci.ities such as road drainage ditches, back
and front slopes, turnouts, rest areas, and the like, that
facilitate use of the highway by the public are considered
part of the public highway R/W grant.”
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“Other facilities such as telephone lines, electric lines,ete., that were often placed along highways do notfacilitate use of the highway and are not considered partof the public highway R/W grant...."
NOTE: BLM rules in effect prior to November 7, 1974, mayhave permitted such ancillary uses. Consult the RegionalSelicitor. Proposais for new ancillary uses on recognizedRS 2477 rights-of-way are handled under normal National
Park Service procedures.

Therefore, the reviewing NPS office shall evaluate assertion
documentation, other historical documentation identified
during assertion review, and applicable federal, state,local, and common law to determine what uses properlyattached to the right-of-way for public highway purposes at
the latest time when the RS 2477 grant was available. Such
determinations shall identify, as appropriate:
i. those uses facilitating public highway purposes that were

supported by the asserted RS 2477 right-of-way as
constructed at the latest time when the RS 2477 grant was
available;

2. the intended, available, and actual nodes of
transportation supported by the asserted RS 2477 right-
of-way as constructed at the latest time when the RS 2477
grant was available;

7. the seasonal patternsof public use supported by the
asserted RS 2477 right-of-way as constructed at the latest
time when the RS 2477 grant was available.

¢._ Development

The holder of a right-of-way may have a property right to
modify, upgrade, or improve the facilities associated with
the right-of-way. This right does not extend or applyoutside or beyond the scope of the right-of-way.
Therefore, the reviewing NPS office shall determine the
extent of any right to improve the asserted RS 477 right-
ofeway facilities based on:

1. the width of the RS 2477 right-of-way recommended for NPS
- administrative recognition as determined above;

2. the uses for public highway purposes that attached to theRS 2477 right-of-way recommended for NPS administrative
recognition as determined above; .

3. applicable federal, state, local, and common law.
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Within the Scope of administratively recognized RS 2477rights~of-way, major modification, upgrading, or improvementof facilities shall require NPS compliance with the NationalEnvironmental Policy Act, the National Historic PreservationAct, and in Alaska, the Alaska National Interest LandsConservation Act. Although the NPS may have no authority todeny such changes within the scope of Rs 2477 rights-of-way,it does have a responsibility to prevent degradation ofunderlying and adjacent park lands. The U.S. Court ofAppeals, Tenth Circuit, found in sj

ub iv
dh (BurrTrail) that the Bureau of Land Management had suchresponsibility with regards to Wilderness Study Areas (WSA)and stated that,

++-when a proposed road improvement will impact a WSA the
agency has the duty...to determine whether there are less
degrading alternatives, and it has the responsibility to
impose an alternative it deems less degrading upon thenonfederal actor. While this obligation is limited byBLM's inability to deny the improvement altogether, it issufficient, we hold, to invoke NEPA requirements. 3848F.2d 1068 (1l0th Cir. 1988). .

Outside the scope of administratively recognized RS 2477
rights-of-way, no expanded width, altered use, or improvedfacilities shall be permitted on NPS lands without
appropriate additional authorization by the NPS and
compliance with all applicable federal laws, including theNational Environmental Policy Act, the National HistoricPreservation Act, and in Alaska, the Alaska National Interest
Lands Conservation Act. In general, excepting specific
language in park units' establishing legislation, the NPs is
not authorised to grant rights-of-way across park lands for
public highway purposes.
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ATTACHMENT¢
TERMAND CONDITIONS

T.___AUTHORITY
The Organic Act of the National Park Service, 16 U.S.C. 1, andSpecific park enabling legislation require the NPS to manage landsto conserve scenic, natural, historic, and wildlife resources tor
enjoyment by future generations. Therefore, the NPS has thestatutory authority and obligation to manage RS 2477 rights-of-
way across NPS lands to prevent deregation of park values.
The Secretary of the Interior's RS 2477 policy (12/07/88) statesin the section titled, "Responsibilities of Agency and Right-cf-
way Holder," that under RS 2477, the Department has managementcontrel over use of RS 2477 rightseof-way if “unnecessarydegradation of the servient estate can be demonstrated. The policyalso states that the NPS may have even greater management authorityover RS 2477 rights-of-way pursuant to other applicable law.
Furthermore, the policy states that whereas RS 2477 did notauthorize Departmental review and/or approval -of reasonableactivities within RS 2477 rights-of-way, such review and approval
may be authorized by other applicable law. See Attachment £.

In U.S.v. Vogler, the U.S. Court of Appeals, Ninth Circuit, statedthat both the Organic Act of the National Park Service, and the
Mining in the Parks Act, 16 U.S.C. §1902, authorize the NPS to
regulate use of RS 2477 rights-of-way to prevent derogation of parkvalues. Regarding one alleged RS 2477 right-of-way, the Voglercourt wrote that,

Even if we assume that the trail is an established right of way,
we do not accept Vogler's argument that the government istotally without authority to regulate the manner of its use.

Congress has made it clear that the Secretary has broad powerto regulate and manage national parks. The Secretary's powerto regulate within a national park to “conserve the scenery and
the nature and historic objects and wildlife therein...."
applies with equal force to regulating an established right of
way within the park. In Wilkensov. Dept. of Interior, 634 F.
Supp. 1265 (D. Cole. 1986), the district court of Colorado
upheld the authority of the NPS to ban commercial access along
an established RS 2477 right of way within the Colorado National
Monument, and the court rejected an area resident's claim that
the use of thé road could not be regulated. The

24

Appendix II, Exhibit L
Page 27 of 44



court found the regulation to be well within the broad grant ofpower under 16 U.S.C. §1, Similarly, the regulations here arenecessary to conserve the natural beauty of the Preserve;therefore, they lie within the government's power to regulatenational parks. Moreover, the Mining in the Parks Act providesthat "all activities resulting from the exercise of validexisting mineral rights on patented or unpatented mining claimswithin any area of the National Park System shall be subject tosuch regulations prescribed by the Secretary of the Interior ashe deems necessary or desirable for the preservation andmanagement of those areas." Thus, the government is not withoutauthority to regulate the manner of Vegler's use of theBielenberg trail. 9359 F 2d 638 (9th Cir., 1988) {citations andfootnotes omitted]

AND CONDITIONS

The reviewing NPS office shall draft terms and conditions on theconstruction, operation, maintenance, and termination of assertedRS 2477 rights-of-way that will be recommended for administrativerecognition by the NPS. Such determinations shall be included aspart of any unsigned "Statement of Administrative Recognition"submitted as a recommendation for administrative recognition. Whenappropriate, terms and conditions may also be incorporated in a
Memorandum of Understanding between the NPS and state or local
governments asserting RS 2477 rights-of-way.
Terms and conditions shall address all elements of asserted RS 2477rights-of-way that will be recommended for administrativerecognition necessary to prevent derogation of NPS values, andshall include, as appropriate:

A. requirements to comply with applicable federal, state, local,and common law, and applicable regulations;
B. requirements to limit use of the right-of-way to the purposesauthorized pursuant to RS 2477, within the scope that will

be administratively recognized by the NPS;

2 requirements to-ensure that to the maximum extent feasible,
RS 2477 rights-of-way are used in a manner compatible withthe purposes for which affected NPS lands were established,
and approved NPS management plans;

D. requirements to ensure that visitor use and enjoyment of parkresources is protected in accordance with approved NPS
management plans; :
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Terns

requirements for restoration, revegetation, and curtailment
ef erosion on lands affected by RS 2477 rights-of-way;
requirements to halt any activities with the potential to
disturb or destroy archeological, paleontological, or
historical resources upon discovery of such resources;

. requirements for netification of appropriate park
superintendents in. writing net less than ten (10) working
days prior to the’ start of construction, operation,
maintenance, or termination of RS 2477 rights-of-way across
NPS lands;

requirements to ensure that activities within RS 2477 rights-
of-way will not violate applicable air and water quality
standards and related facility siting standards established
pursuant to law; .

requirements for holders of RS 2477 rights-of-way to do
everything reasonably within their power to prevent and
suppress fires on or near such rights-of-way;

requirements to prevent damage to the environment, including
damage te fish and wildlife habitats;

requirements to prevent hazards to public health and safety;

requirements to allow superintendents or cther authorized
NPS officials to enter and inspect RS 2477 rights-of-way
without restriction;
requirements to employ measures to avoid or minimize adverse
environmental or social impacts; and

in Alaska, requirements to protect the interests of those
individuals living near RS 2477 rights-of-way whe rely on
the fish, wildlife, and biotic resources of the area for
subsistence purposes.
and conditions may, for example:
set minimum or maximum road standards for borrow sources,
staging areas, materials stor:je, road surfaces, design
speed, drainage systems, culverts, bridges, pullouts,
turnarounds, signage, fencing, etc.;
limit or prohibit certain types of vehicles,
require or limit maintenance activities,
provide for 1, temporary, or gency cl es,
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require resource monitoring and impact mitigation,require plans for activities within the scope of the right-of-way subject to written NPS approval,require compliance with applicable federal, state, local, orcommon law including the National Environmental Policy Act,the National Historic Preservation Act, and in Alaska, theAlaska National Interest Lands Conservation Act.
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ATTACHMENT0
SAMPLE DOCUMENTS

Sample Public Notice and Press Release Beginning Reviewof an RS 2477 Assertion

Insufficiency/Sufficiency of Documentation

Determination to Withhold Administrative Recognition
Statement of Administrative Recognition
Determination of Scope

Tarms and Conditions
Final Public Notice Administrative Recognition of an RS
2477 Assertion
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Public Notice (Sample)

Draft Press Release/Notice

Superintendent John 0. Lancaster announced that Kane County hasasserted a right-of-way for the Warm Creek Road within Glen CanyonNational Recreation Area. Under an 1866 law called Revised Statute
2477, rights-of-way were granted for the purpose of establishingpublic highways. Although RS 2477 was repealed in 1976,controversies pericdically arise regarding whether a public highwaywas established pursuant to the congressional grant under RS 2477.
In the management of Federal lands, it is necessary to determinethe existence of public highway grants obtained under RS 2477. To
determine this, the National Park Service (NPS) has developed an
administrative process to evaluate the probable existence of these
rights-of-way.
For an assertion to be acknowledged by the NPS, the road must have
been constructed and maintained across public land for public use
prior to the withdrawal of these lands from the public domain. for
Kane County to have a righteofeway, the road must have been
constructed prier to 1910.

The NPS has initiated a formal RS 2477 determination process for
the Warm Creek Road inside Glen Canyon National Recreation Area.
The road crosses the following lands:

T435., R3E., SLM
Sec. 9, 10, 12-18

T43S.,R4E, SLM
Sec. 5-7

T428., R4E., SLM
Sec. 31, 32

Anyone having information on the con. zruction of the Warm Creek
Road is urged to provide that information to Glen Can 3n National
Recreation Area. This information must be provided within 30 days
of this notice.
For information.on the specific route being reviewed, or if youhave information that would assist the NPS in making the required
RS 2477 determination, please contact Victer Knox, Chief, Division
of Professional Services, Glen Canyon National Recreation Area,
P, 0. Box 1507, Page, Arizona 86040.

NOTE: This is a sample only. other forma of public notification
should be used as necessary.
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INSUFFICIENCY /SUFFICIENCY OF DOCUMENTATION

We have received your assertion of the existence of a right-of-way along the road pursuant te the authority ofSection 8 of the Act of July 26, 1866, commonly known as RevisedStatue (RS) 2477.

“THEN, EITHER=-

Insufficient documentation was provided to allew us to Proceed witha review of your assertion. .

(HERE LIST THE DEFICIENCTES)
Upon receipt of this information, we will proceed with Teview andadministrative determination.

-OR-
You appear to have provided sufficient information for us to beginthe review process, although it may be that during such review, weMay determine that further information/docunentation will benecéssary.
We will shortly publish a public notice of your assertion. m®Public will have thirty days from the date of such notice toprovide information relative to this asserted right-of-way. anadministrative determination as to the validity of this right-of-way will be made within a reasonable time thereafter.
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DETERMINATION TO WITHHOLD ADMINISTRATIVE RECOGNITION

The National Park Service has examined the assertion that
xread was accepted by (asserter)pursuant to Section 8 of the Act of July 26, 1866, commonly knownas Revised Statute (RS) 2477.

We have, for administrative purposes only, determined that theCongressional Grant offered in RS 2477 over formerly public landsNow administered by the NPS did not attach since:
USE APPROPRIATE PARAGRAPH

~Construction did not occur prier to the withdrawal of theland for_ on

“The road was not a public highway at the time the grant wasavailable.
“The lands over which the road passes were reserved fron

pursuant to + and thus notavailable for an RS 2477 grant.

Sincerely,

Regional Director
ee:
Bureau of Land Management State office
Regional Solicitor
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III (alternate)

DETERMINATION TO WITHHOLD ADMINISTRATIVE RECOGNITION

The National Park Service has examined the assertion thatcad was accepted bySt of July 26, 1866, Commonly knownas Revised Statute (RS) 2477.

We have, for administrative purposes only, determined that theroad has been abandoned due to long-standingdisuse of this read by the public.
The National Park Service does not recognize the existence of thisClaimed right-of-way.
Sincerely,

Regional Director
ee:
Bureau of Land Management State Office
Regional Solicitor
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ACKNOWLEDGEMENT OF RIGHT-OF-WAY

Asserting party: (See Part II A.l.)
Identification asserted right-of-way: (See Part II A.2.)
The National Park Service has examined the assertion that theabove-identified road was accepted as a public road 6b(asserter) pursuant to Section 8 of the Act of July26, 1866, commonly known as Revised Statue (RS) 2477.
We have, for administrative purposes only, determined thathas accepted the Congressional Grant offeredin RS 2477, over formerly public lands now administered by the
NPS, for the above-identified road.
This administrative determination recognizes your right to
Operate and maintain, within the scope of the right-of-way as setforth in Attachment No. 1 hereto, and to terminate the

road.
Pursuant to the National Park Services Organic Act, Section 2and/or the minining in the Parks Act, 16 U.S.C Section 1902,operation and maintenance of the roadwithin the scope of the right-of-way 1s further subject to theterms and conditions set forth in Attachment No. 2 hereto:

Administrative recognition of RS 2477 rights-of-way acrossNational Park Service lands by the National Park Servicedoes not grant any interest in land; such administrative
recognition is an acknowledgment of the probable validity of
a right-of-way established under RS 2477.

The National Park Service reserves management authority over
administratively recognized RS 2477 rights-of-way acrossNational Park Service lands pursuant to applicable federal,state, local, and common law.

Tris acknowledgement will be noted or the National Park Service'sofficial land records and a copy will be provided to the Bureauof Land Management.

Sincerely,

Director
National Park Service
ec:
Bureau of Land Management State Office
Regional Solicitor
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DETERMINATION OF THE SCOPE OF THE RIGHT-OF-WAY

Property rights may include the right to possess, use, dispose,transfer, encumber, exclude, or any other right of ownership. The
scope of a right-of-way is that collection of property rights thathave been granted to allow one party to cross the lands of another
party. The U.S. Court of Appeals, Tenth Circuit, stated infootnote 9 of Sierr Club v, Hode) (Burr Trail), that,

The "scope" of a right-of-way refers to the bundle of propertyrights possessed by the holder of the right-of-way. Thisbundle is defined by the physical boundaries of the right-
of-way as well as the uses to which it has been put. 848 F.2d
1068 (loth Cir. 1988).

The scope of an RS 2477 right-of-way administratively recognized
by the NPS is the set of property rights the NPS acknowledges were
accepted by construction of a public highway across unreservedpublic lands before repeal of RS 2477. Only those property rightsthat could ba lawfully accepted under applicable federal, state,local, and common law in effect at the latest time when the RS 2477
grant was available shall be administratively recognized by theNPS.

Determination of scope shall address at least three elements fron
the bundle of property rights that constitute the scope of RS 2477
rights-of-way, including: width, use, and development.
WIDTH: In accordance with Department of the Interior policy, we
have determined that the width of the right-of-way is

- (May explain how width was determined, 1.e., as
dafined by state law, area actually in use, etc.)
USE: (Define usage taking into account allowable considerations
for ch: nging technology, i.e., may have been aninal-drawn vehicles
originally, but we now use cars and trucks. In those instances
where it was and remains a sled or pack trail, so state.)
DEVELOPMENT: (Normal maintenance, including realignment and
reconstruction to no higher standard, within the right-of-way width
must be recognized.)
Within the scope of administratively recognized RS 2477 vights-
ofe-way, major modification, upgrading, or improvement of facilitiesshall require NPS compliance with the National Environmental Policy
Act, the National Historic Preservation Act, and in Alaska, the
Alaska National Interest Lands Conservation Act.
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Outside the scope of administratively recognized RS 2477 rights-of-way, no expanded width, altered use, or improved facilitiesshall be permitted on NPS lands without appropriate additionalauthorization by the NPS and compliance with all applicable federallaws, including the National Environmental Policy Act, the NationalHistoric Preservation Act, and in. Alaska, the Alaska NationalInterest Lands Conservation Act. In general, excepting specificlanguage in park units establishing legislation, the NPS is notauthorized to grant rights-of-way across Park lands for publichighway purposes.
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VI

TERMS AND CONDITIONS

The Organic Act of the National Park Service, 16 U.S.C. 1, andSpecific park enabling legislation require the NPS te manage landsto conserve scenic, natural, historic, and wildlife resources for
enjoyment by future generations. Therefore, the NPS has thestatutory authority and obligation to manage RS 2477 rights-of-
way across NPS lands to prevent derogation of park values.
The National Park Service has therefore, determined that the
following terms and conditions are necessary:

(Develop with reference to Attachment C and with assistanceof the Regional Selicitor.)}
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ATTACHMENT.E
DEPARTMENOF THE INTERTOR'S POLICY
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Departmental Policy Scacement, AS 24/7

Tee SCCMETART OF tHE IATEMOR
wadminaton

Meucrandum

To: Secretary -
& Secretery for Pish and Wildlife and perreFron:Atmy -: Rescyent Secretary for Land end Minerale Managanert :

Subject: Caparteental Policy on Section 8of the Act ofJuly 2¢, 1866, Revised Statute 2477 (Repealed),Grant of Rignt-ot-Way for Public Nighways (25 2677)
Although RS 2477 waa re
Ppariodically aries raga:

pealed nearly 12 years ago, cont rover:ding whether a public hignway wa. adpureuent to the congreseional qrant underRS 247 and th, cant ofrighta obtained under that grant. Under RS 2477 tha United Stetee
application.
had (naa) ne duty or authority ts adjudicate an ftLon

However, it ia necesaary in tn; efederal landa to ba abla to recogn: aome cartainty tne
RS 2477.
existance, of lack thareof, of public henmay Granta coteinead under

With tha passa ral Policy and Ha: Int Act, tneGuraau of Land Manage
ge of tha

Fade 1 iesoped procedu: Policy, anderiteria for racognition, in coo; OM with local govarnments, sftha existance of such public highways and notation tc tne SLAs landrecorda. Tala allowed the BLM tc develop land use plene and teme appropriate management deciaione that consider tne existence cfth Raghway rights.

whieh queation net onl:
Tsguea have racently been caised by tha State of Alaeke and ceners
ecticans By other Duraa

yY the SL# policy but aleo tna senagasentus within the Cepartmenc. We Reva ned tne SUHraviev and raport on tha varicue isauee and concerns (Attachment 2)end coneulted with the Stace oc. Alsaka, the SLM, the FishWildlifa Service, and the National Park Servic
We balieve that the land sanagqesent objectives of tne Department willbe improved vith adoption of a Departaental policy and raccamend tnettne attached palicy (Attachment 1) be adopted for Cepartaentwide uae.

OLDewald Psul Nodal

Pate: pee Oo”
1988 Date:

Attachmenta: ters 2677
2°8LM Raps:Policy

Celabrasing she Unnied Ssates Consivanen

.
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Denarcmmbal Policy Scaremmnn. RS 74/-

RS 2677Section 4 of the Act nf uly 26, (8648Revined Seacute 2477 (43 8.8.6, 452)Repealed October 21, 1976
Section 8 of the Act of July 26, 1866, provided?

“Th gh way fot che construction of highways over subliclente, noe remarved for public use, te hereby granted.*
Although ©

» AZ U.S.C. 932 (RS 2477), van ceperted by Title "Et ofthe Pederal Land Policy and Managameat act of Cetobec 22, 1976, 90 Scat. 2793,ay eighta-of-wsy (R/W) for gublic highways obtainad under the VEG etiatiy axiet oa lends adaintecered by the tment and other Federalagacclee, The existences of lack of nee OF aweh highway R/We heawatetiel beariog oa the development and iapl ae ta on watagesest plana forgoasarvation ayeten unite sad cther srese of Paderal Lande. Lend aanegingGureque of the Department shoald develop, a8 eppropriste, interna! procedureefor adminiotretively recognising chose highways eeeting the folloving ertrarteand reeordiag auch recognized highvaye on the land stacus recorta for the areawansged by that Bureau.

Ageaptancet

To aonstitute ecceptence, all thras comditions suet have been sec:
i. The leade tavolved suse heve bean public lands, not reserved torpablic weaa, at the tise of accaptanee.
2. Same focw of construction of che highway must have occurced.
3. ‘The highway so one ru ed gu be considered a public highvsy.Public Lents, sot reserved for public usage

Public Lande were thoes Lamia of the Uatted Sratee thet were open to cheopatact ~ tha variows public lead lawe suscted by Congrace.
Public leada, net ceearved for public usee, de aot inelude public landsweeerved of dedicated by Act of Congre: Exacutiva Order, SecretectelOrdar, of, tn some cases, claseificets tious suthortzed by sts “te,during the exiatames af that reservation or dedication.
Pablic laude, mat reserved far public us do aot include ise tante@receugted or eetared by eattlare uncar the public lead lewa ac Locatedander the aintng Lave which ceseed co te public Lande duriag the peadencyaf cha cecry, claim, ut other,

Somptruction:

Conatrverica aust have cccurret wilie che Lande ware publte lands, acteecatvad for public ugee.

M
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Gepactmmncal Policy Statement, AS 2477 o

Construction 1a 8 poyaical act of readying the highway for vas by chepublic sccordiag to the aveilabla or tatandad aode of rransportetioa -feet, hotaa, venicle, ate. Taneving high veg an, eoving Large tocksout of the wey, ar Ling low epoti atc., wey be suffictenct saConatzustios for a parttculer aa.

Sarvay, plusning, romouncament by pudlic euthortt may tatedconstruction, but dass aor by itealf, constitute construction. a ~atruetios avet have bees initiated peier to tha repeal of KS 2477 «1sctusl cosstruction muat heve fellowed vithia « reascasbla tise.
Road saictananes aver several yaurs eer squal actuel eoustruction.
Tha paseage af vehicles by uesre over tiza Say aqual ectual cosstructica.

fudlde Wighwey?
A public highway is 6 fieitive route or wey chat ia fraaty opes for allto wee. teased acc necasserily be open to vebiculat traffic for «pedestrian of pack saimal teat) aay qualify. .A toll road oF seail taAttll a public highvey if tha only limitation fe the payeaat of cha tallby all usace. Mulezpla weye througi « qaeeral eres easy oor qualify scdafinite route, hewver, evidence easy abew that ope or aonthar of tha waysmay qualify.
The laclusien af o bighvey ia Stata, couaty, ac wuatetpal road avatenfoustitutas baivg @ public higinray. :

Egpeaditcre of constrwetios or aaintenanca sesey by a0 appropriate publicbedy ie avidaace af the bighway beteg 6 public higher.
Abenac evidence ta the ceattecy, © etamast by an appropriste public bedythet the highway wae and ecili ie coneidered a publie highway will beaccepted.

snciiiary use
et

fseiist: wana)% hse hd) es

lopea, curneuta,
Peatiities euch os read drainage ditches, beck ad rofeat srees, and ths like, that fecilitera vas ef the highway by the publicate considered part *2 the public highvay R/V graet.
Other fscitities euch of telaphacs lines, sleetric Linas, ete thet vaceaftan placed slsng highways de eat facilitate use of tha highvey #ad teeet cossidered part of the public highway &ife great. Ae caption ie the

areata aa lenda eduinietacedPlacement af ouch facilities aleng such 2/0
Priet ca thiewv che Durnge af Lend Nasagenest priar to Mevenber 7, 1974.

s the suquirument of filing 6 yphicatian far aueb facilitiag was
ettermired. Any enw festlity, oddities, medification af reuta, ate,that dave requires the filing of pplicatioa/peruit far auch facility.Paciliejac chac were casatrwcted, parwiseion of the R/W holder,between Noventer 7, 1974, end the affection dete of chia poliey, should,ezeapc ia rere aed awesval circumetaness, be ommodatad by isauaace of @AAV ay parade authorizing the conti quanta af auch facility.
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Oepartmental Policy Scatement, aS 2477

’ eete should be ooced, howsver, that thie policy oe mm L with cheeability, if amy, of other federal, a ad/ae locel laws on the
Menagessnt of ragul £ R/We reserved 5 .rsusat to RS 2477,
Reaeoneble sctivitiea withia che highway A/V are withio the jurtadiceionaf the holder. Aa auch, the Cepartmant has ow suthority under AS 2677 toTeview ond/or approve euch reaaccable eceivities. Mowever, endapproval aay or rey aot occur, depending upon the eppliability, {f eor,Cederal, state, or local lews or general ralevanca to the use of
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iWigeh:

Yor those highvey E/Ve ia th COunCY, OF municipal road eystes,o tha R/V ie held ead estoteined ty the “ppropriace goverement body,the wideh of the R/W is se Spuctéied for the type of highway under Statelew, 1f eny, to force ec che cine the erent could be accepted.
Te sone ci

width et
Seece Law.

cha specific U7W may have been aiven « lesser or gree:Gime of creetion of che public Mighwey then that provid a is

Where Scace Lew doea not exist ar ts nor eppitceblhighwey B/W, che width will be determined in the
fon-gavarnmentelly costralled highweys.

fo the apecifie
je wAnnet ee below for

Where the highvey B/W te aoc held by @ local governmenc or State lew
doesmot epply, the width te determined froa the eree, including eppropriecebeck elopea, drafaage ditches, etc., actually to for the highwey acChe lecer of (1) eccepean the grene ar (2) of grant euthoricyander R$ 2477, « Papesl of AS 2477 on October 21, 1979, of ac aerlierFesovel of the lend frow the etatue of public tande anc reserved forpublic usea,

adoasenes

Abendomment, including reliaquiehmest by proper authority, occurs inaccordance with Stace, local or comeon law or Judicial precedence.
Reapeasibilities cf Ageccy end Right~of-Wey Holders
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2. Examples of Casual Use. Casual use may include the following
activities and practices:

a. Recreation activities such as use of roads for hunting and
sightseeing. This does not include driving in areas where vehicle use is
prohibited. :

b. Domestic uses or activities assoctated with managing
ranches, farms, and rural residencea includes trucking of producta and use
of support vehicles.

c. Ingress and egress on existing roads and trails.

d. Activities necessary to collect data for filing a
t fight-of-way application such as vehicle use on existing roads, sampling,

marking of routes or sites, including surveying or other activities that do
not unduly disturb the surface or require the extensive removal of
vegetation.

e. Minor activities or practices that have existed over a
period of time without a grant and without causing appreciable disturbanceto the public land resources or improvements.

B. Revised Statute 2477 (RS 2477). (See Departmental Policy
Statement, RS 2677 in appendix 3.) The Act of July 26, 1866, RS 2477,
repealed October 21, 1976, (formerly codified ar 43 U.S.C. 932) provided:
“The right of way for the construction of highways over public lands, not
feserved for public use, is hereby granted.” Acceptance of the grant
occurred when a public highway was constructed on unreserved public lands.
Holders of such rights-of-way shall be encouraged to have them acknowledged
by having the BLM note the right-of-way on the records (MIP/ALMRS) in the
same manner as other existing righta-of-way.

1. Criteria for Identification of RS 2477 Public Highway
Rights -of-Way. tee conditions must must have occurred before October 21,
1976 (date of repeal) for BLM to acknowledge the existence of an RS 2477
right-of-way; the lands involved must have been public lands, not reserved
for public uses, (called unreserved public lands) at the time of
acceptance; some form of construction of the highway aust have occurred;
and the highway so constructed must be considered a public highway.

BLM MANUAL
: Rel. 2-263

Appendix II, Exhibit M 3/8/89
| SupersedesRel. 2-299 page 1 of7
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a. Unreserved Public Lands.

(1) Public lands of the United States that were open to theopetation of the various public land laws enacted by Congress areconsidered unreserved public lands. Landa that were reserved or dedicatedby an Act of Congress, Executive Order, Secretarial Order, or, in someCases, classification actions authorized by Statute, were not subject to RS2477 during the existence of the Tegervation or dedication, Likewise,

claim, or other. The general withdrawals by Executive Orders 6910 and 6964ate not considered to have removed public lands from unreserved status.
(2) Between 1866 and 1976 it is Possible that a singleparcel of land was subject to and not subject to RS 2477 numerous timesthrough various land status changes. Thus, a highway initiated while landwas teserved might aubsequently qualify under RS 2477 if the conditionswere later met when the land returned to the status of unreserved publiclanda. Appropriate status must be checked relative to any highway beingconaidered for acknowledgement.

b. Construction.

(1) Construction must have occurred, or have been initiated(actual construction must have followed within a Teasonable time), whilethe lands were unreserved public lands. Construction is a physical act ofTeadying the highway for use by the public according to the available orintended ‘mode of transportation - foot, horse, vehicle, etc. Removinghigh vegetation, moving large rocks out of the way, or filling low spots,etc., may be sufficient as construction for a particular case. Roadmaintenance or the passage of vehicles by users over time may equalconstruction.

(2) Where construction was initiated by survey, planning,Or pronouncement by public authority while the lands were unreserved publiclands, actual construction could occur within a reasonrhle time even if theStatus of the land changed. Reasonable time must be determined inaccordance with the specific conditions, 1.@., one or two constructionseasons for a minor county road, perhaps 3 to 5 years for a Federal-aidhighway.

BLM MANUAL
Rel.

i ibi 3/8/39Supersedes Rel 2-229 Appendix I, Exhibit M : f

page 2 of 7



2801 - RIGHTS-OF-WAY MANAGEMENT

¢. Public Highway. A public highway is a definite rouce or
way that 1s freely open for all to use for the type of use intended. Atoll road may be a public highway if the only limitation is the payment of

.
the toll by ali users. Roads or ways that have had access restricted tothe public by Locked gates or other means are not considered public
highways. The inclusion of a highway in a State, county, or municipal road

.

system constitutes it being a public highway. Absent evidence to the
contrary, a statement by an appropriate public body that the highway wag
and is considered a public highway will be accepted.

NOTE: Appropriate lecal law must be considered in determining what
constitutes a public highway; some jurisdictions allow or
permit a public highway to exist with the general public;
others may require a formal resolution by the State, county, or
municipality adopting the road as a public highway.

2. Acknowledgment. Acknowledgment of the existence of an RS 2477
highway right-of-way is aa administrative action and 19 not subject to
appeal to the Interior Board of Land Appeals. Where conditions exist on
public lands to support the acceptance of the Congressional grant, the
Authorized Officer will issue a letter of acknowledgement and treat rhe
chighway as a valid use of the public lands, Where the evidence does not
support acceptance, the Authorized Officer will inform the agserter, if
any, that BLM does not recognize a highway. (Again, this is not a
rejection and carries no right of appeal.)

-

: 3. + Minimal documentation,either subni| eloped by BLM, consists of
(1) map(s), survey(s), aerial photography, or similar from which the
location can be determined; (2) descriptive information to show that the
highway was constructed on unreserved public lands; (3) information on
public highway status; (4) the name and address of the asserter/holder, if
known; and (5) where acknowledged by BLM, a copy of the acknowledgementletter to the holder or, where holder is unknown, a memorandum for the file.

a. For acknowledged RS 2477 righ .-of-way, a case file must be
established, a serial number assigned, and the official records noted. for
State, county, or municipal RS 2477 rights-of-way, a single case file and
serial number may be established for the individual entity (State of Idaho,
Bingham County, Idaho, etc.) regardless of the number of separate RS 2477
rights-of-way held by that entity.

b. Where the authorized officer refused to acknowledge an RS
2677 right-of-way, a case file need not be established. However,
discretion ia advised. On controversial cases or where the material upon
which the decision was based may be unrecoverable, establish a case file,
assign a serial number, and close the case 30 days after the letrer
refusing to acknowledge the right-of-—vay has been issued.

‘BLM MANUAL -

Ret. 2-263
i. 9_ Appendix II, Exhibit M

-
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4. Management Issues. Reasonable activities within the RS 2477tight-of-way are within the jurisdiction of the holder. These tnelude, butate not necessarily limited to, maintenance, Teconstruction, upgrading, andthe like. Under RS 2477 BLM has no authority to review and/or approve suchTeasonable activities. BLM’s concern is whether such activities areconfined within the boundaries of the Fight-of-way or whether suchactivities are so extreme that they will cause unnecessary degradation ofthe servient estate. Activities beyond the boundaries may require aright-of-way or other authorization. Where unnecessary degradation isanticipated, BLM's recourse is to negotiate or, as a last resort, seekdnjunctive relief, .

a. Width.

(1) For those RS 2477 rights-of-way in the State, county,or municipal road system, i.e., the right-of-way is held and maintained bythe appropriate government body, the width of the right-of-way is asspecified for the type of highway under State law, if any, in force at thelatest time the grant could be accepted. The width may be specified by ageneral State statute, 1.e., secondary roads are 60 feet in width, or mayba very specific, t.e., the statute authorizing State Highway 1 specifiesthe width to be 200 feet. -Some statutes tay establish a width that is
“reasonably necessary” for the needs of the particular road - a floatingwidth, In these cases “raasonably necessary” determined under theconditions existing on the date of vepeal (October 21, 1976), or suchearlier date when RS 2477 was no longer applicable to the parcel of land.

(2) Where the right-of-way is not held by a local
government, or State law does not apply, the width is determined from the
area, including appropriate back slopes, drainage ditches, etc., actuallyin use for the highway at the later of (1) acceptance of the grant or (2)loss of grant authority under RS 2477.

b. Ancillary Uses.

(1) Ancillary uses or facilities usual to public highwayshave historically involved electric transmission lines and communicationlines located adjacent to but within the highway right-of-way. Prior to
Noventer 7, 1974, the holders of such facilities were not required to
obtain permission from BLM, only from the holder of the highway
vight-of—way. Facilities constructed outside the highway right-of-way on
-or after November 7, 1974, require authorization from BLM.

(2) Por ancillary facilities constructed prior to November
1974, place such information that is available, e.g., a copy of the highwayholder's permission or similar documentation, in the RS 2477 case file. Nofurther action is necessary.

BLM
MANUAL Rel. 2-263

a 3/8/89
Supersedes Rel. 2-229 Appendix II, Exhibit M

page 4 of 7
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) For ancillary facilities constructed subsequent to
November 1974 with ¢!he highway holder's permission, BLM authorization is
tequired, including payment for use during the period between construction
and BLM authorization. It is Departmental policy that such facilitiesconstructed between November 1974 and December 7, 1988, be accommodated byvight-of-way or other authorization; removal or relocation will be

of the Director (320).
considered only in rare and unusual circumstances and with prior approval

(4) Ancillary facilities constructed outside the highwaytight-of-way, without the highway right-of-way holder's permission, or
subsequent to December 7, 1988, are not authorized and appropriate action
to resolve the unauthorized use situation should be undertaken.

Ge Abandonment. Abandonment, including relinquishment by
Proper authority, occurs in accordance with State, local or common law orJudicial precedence. For highways held by local goveroments, most states
have procedural statutes for abandonment proposal, hearing, and final order
by the appropriate governmental entity. For those highways held by the
“public in general,” local statutes may or may not exiat. Petitioning the

highways is a tool available to BLM.
appropriate governmental entity for abandonment of unnecessary RS 2477

a. ts~of-Way. Due to the
uncertain nature of R:

Conversion to Title V
ghey Righ Ly7 highway rights-of-way, it may be mutuallybeneficial to BLM and the local highway entity to convert RS 2477 highway

tights-of—way to Title V of FLPMA. This should be considered when thelocal highway entity seeks a Title V vight-of-way to authorize partial
realignment or similar action in conjunction with an RS 2477 right-of-way.

Cc. Access to Mining Claims. (Reserved)

D. Access to Salable Minerals. (Reserved)

E. Access to Leasable Minerals Other than Oil and Gas. {Reeerved)

Pact Finders Act. Subsection 4P of the Act of December 5, 1924,(43 Stat. ; USC 417) authorizes the reservation of a right-of-way or
easement to the United States over public land withdrawn for Bureau of
Reclamation project purposes by the Bureau of Reclamation. Any needs for
Bureau of Reclamation projects, not located on withdrawn public lands,shall be authorized with a FLPMA right-of-way grant. A Bureau of Land
Management/Bureau of Reclamation Interagency Agreement dated
March 25, 1983, establishes when this procedure will be used and the means
by which reservations are made. The authorized officer shall note such
reservations on ‘the Master Title Plats. These reservations may be
transferred or assigned to an irri
groups by the Bureau of Reclamation.

gation district or to various water user

BLM MANUAL
Rel. 2-265

Appendix II, Exhibit M 3/8/89page5 of 7.
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G. Reservoirs Canals, and Ditches under RS 2339 and 2$ 2340, TheAct of July 26, 1866, as amended (formerly codified ar 03 USC alyy 26, 1866, as amended (formerly codified at 43 USC 661 » grantedtights-of-way on public land for veservoirs, canals, and ditches for the
conveyance of water necessary for use in mining, agriculture,
manufacturing, and other purposes. No right-of-way grant from 8LM was
necessary. The authority to use the public lands was contingent upon theholders obtaining a water right under the appropriate State laws. Holdecsef these grants shall be encouraged to have thea acknowledged by having BLY
note the rights-of-way on the records. The Act was repealed by FLPMA andall new reservoirs, canals, and ditches on public lands aust

be
authorized

by a FLPMA right-of-way grant.

1. Documenting Reservoirs, Canals, and Ditches Under RS 2339.
The suggested procedure for acknowledging such rights-of-way in BLM cecordsis as follows:

a. The person or entity wishing to have existing ditches,
canals, or reservoirs noted to the public land records under RS 2339 shouldfile a written request with the appropriate District or Resource Area
Office. The request should include information on dates of construction,
tights to water, and other pertinent information. A copy of the documenc
evidencing the vested water right should also be filed. A suitable aapshould be included. No fees, reimbursement costs, or rentals are collected.

b Review the documents filed to determine that the facility
was constructed prior to October 21, 1976, and that a vested.and accrued
water right existed at the time of construction.

Ce The request should be serialized and the documents
assembled in a case file when a determination is made that a valid
Pight-of-way under the 1866 Act exists. Send a letter to the proponent
acknowledging receipt of the documents and stating that the request has
been forwarded to the State Office for notation of the records.

ad. The records will be noted and the file stored in
conformance with the procedures of the particular State.

2. Reconstruction, Realignment, and Maintenance, The holder of a
reservoir, canal, or ditch under &S 2339 and RS 2340 hag the right tonate oraieeh ander ae Tie eel as DG
maintain the facility. The statute does not define the length, width, or
extent of these rights-of-way. Reasonable maintenance activities shall be
allowed. Any substantial realignment, relocation, or reconstruction of a
facility must be authorized with a FLPMA right-of-way grant. Any surface
disturbance not within an area previously disturbed by the facilities
including construction, operation, or maintenance activities is considered
realignment or reconstruction.

BLM
MANUAL

Rel. 2-263
Appendix II, Exhibit M

Supersedes Rel. 2~229 page 6of 7 /
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+49 Ingress and Egress.
A. Required Access. Pursuant to Section 1323(b) of ANILCA (16 USC

3210), BLM is required ta allow access to nonfederally owned land
surrounded by public land managed under FLPMA as necessary to secure to the
owner the reasonable use and enjoyment thereof. Ingress and egress need
hot necessarily require the highest degree of access, but rather, a degreeof access commensurate with the reasonable use and enjoyment of the
non-Federal land, The access necessary for the reasonable use and
enjoyment of the non-Federal land cannot be denied, so long as the
landowner complies with the authorized officer's rules and regulations.

B. NEPA Analysis. The alternatives analyzed in the NEPA document do
not have to be limited to proposed routes located entirely on public' lands. An analysis of alternative routes may identify a route with less
hegative environmental impact, that entails the use of nonpublic Lands.
The proponent of the right-of-way and the owner of the potentially affected
nonpublic landa should be personally informed of the results of the NEPA
analysis. There should not be the slightest implication that BLM will
tequire the use of the nonpublic Lands.

C. Decision. The best route for the right-of-way should be granted,
using a notice to proceed to prevent construction on the public land until
the access across the nonpublic land 1s assured. When these situations
arise, a well documented case file is essential and shall be maintained bythe authorized officer.

-BLM MANUAL
. Rel. 2-263

Appendix II, Exhibit M
. :

3/8/89|
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UNITED STATES DEPARTMENT OF THE INTERIOR

Bureau of Land Management,

Alaska State Office
222 W. 7th Avenue, #13
Anchorage, Alaska 99513

2800 (932)

February 18, 1992

Instruction Memorandum No. aK 92-075
*

Expires: 09/30/93

' To: DMs

From: State Director, Alaska

Guidelines for P: ing R.S. 2477 As

Since the State of Alaskais becoming more active in the filing of assertions of rights under R.S.
2477, we need to assure that we are ready to respond promptly and that all offices are using
standardized procedures for handling of filings. For the purpose of R.S. 2477, "highway" is
defined as a definite route or way thatis freely open for all to use for the type of use intended.
Historically, the term "highway" has been used to include such things as dog sted trails, foot
trails, wagon roads, ete. These types of rights-of-way are acceptable if they meet the criteria set
out below. The following guidelines for processing R.S. 2477 assertions should be followed:

1 Assertion fitings should include the following items. (If all of tne necessary
information is not included in the initial filing, request the additional information
needed from the person/office filing the assertion.)

a A map or aerial photograph of a scale 1:63,360 or better with the highway
plotted on it. Maps of the scale 1:250,000 are not accurate enough to
allow us to note our records.

b. Date of construction of highway, if known, (must have been prior to
October 21, 1976). I€ date of construction is unknown, date(s) of known
use should be given.

Appendix II, Exhibit O
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e Information as to who used the facility, when they used it, and how it is
currently being used.

d. The actual constructed width of the Highway.

Review the BLM land records to see if the lands were unappropriated at the time
of construction and if the lands are still under BLM jurisdiction. Lands not open
to R.S. 2477 assertions include the following: .

a. All lands in Alaska from December 13. 1968, (PLO 4582) through
March 18, 1972 (90 days after ANCSA) and after March 28, 1974
(PLO 5418);

b. Lands which are segregated by reservations, Act of Congress, Executive
Order, Secretariat Order, or, in some cases, classification actions
authorized by statute, and;

c. Lands emered by settlers or located under the mining laws and lands
included in allowed homestead entries which ceased to be public lands
during the pendency of an entry or ciaim.

Review BLM land records,
aerial photographs,

and/or examine
on

the
ground

to
determine when actual d, The term

i

a. A process of clearing to make a route passabie (i.e. removing vegetation
or rocks, filling in low areas);

b. Road maintenance over several years, or expenditure of public funds;

c The passage of vehicles by users over time.

Query the State Department of Natural Resources/ Department of Transportation
and Public Facilities or other public body to determine if the highway was and
still is a public highway. The determination that the route is a public highway
includes the following elements:

2 it is freely open for all to use;

b. It is included as part of the State, Borough, or local road system:

© Public funds have been expended for construction and/or maintenance.

Determine the extent of the right-of-way. ancillary uses. Allowed uses include
acreage for ditches, sloping, turnouts, and rest areas. (Unauthorized uses include

Appendix 1, Exhibit O
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power or telephone lines after 1974.)

Establish a serialized case file and enter into AALMRS under Case Type 282201,if the R.S. 2477 is to be noted to the BLM records.

Prepare a letter to the person/office making the filing:

a

b.

Records are noted; OR

Refuse to acknowledge the assertion (No Appeal Rights).
”

Compliance checks:

a

b.

Is there any degradation of the surface estate?

Existence of a highway can be challenged at any time. Has the trail been
litigated (matter for a court of competent jurisdiction, Federal or State)?

Rerouting of highway, widening beyond State designated width, and
installation of ancillary facilities requires a separate right-of-way grant.

CPonaig WBudtny
FOR, Edward F. Spang

State Director, Alaska

Appendix IT, Exhibit O
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Scoping Process and Issue Summary

Introduction

This appendix summarizes the ived during the information-gathering or “scoping”
Dhase of the Department of Interior's Congressionally-directed study of R.S, 2477 rights-of-way.The information received is appreciated and has greatly assisted in the preparation of this draft
.Teport.

Purpose

‘The purpose of scoping in for this report was to gather views, comments, and information regardingthe history of R.S, 2477 and current and future management of these rights-of-way. The specific
topics of study directed by Congress to the Interior Department included:

© the history of rights-of-way claims under section 2477 of the Revised Statutes
© the likely impacts of current and potential claims of such rights-of-way:
on the management of Federal lands,
on the access to Federal lands, private lands, State lands, Indian and Native lands,
on multiple use activities. .

*.the current status of claims
© alternatives to assessing the validity of claims for rights-of-way
© alternatives for obtaining rights-of-way

In order to respond to Congressional direction within the short time provided for this study, affected
interests were asked to provide information relating to these areas as well as any other feedback theywished to express to the task force preparing the report. The deadline for submitting information
to the task force was originally January 4, 1992. That date was subsequently moved back to January
14, 1993, in response numerous requests for a comment Period extension.

The BLM Study Process

To address this important pub's land issue in a manner that responds to Congressional direction, the
BLM assembled a smidy task force comprised of representative(s) from each BLM State organization,the BLM Headquarters Office, and affected Federal land management agencies. Non-BLM
participating offices include the National Park Service Rocky Mountain Region in Denver ,
Colorado, Bureau of Indian Affairs Washington Office, United States Fish and Wildlife Service
Washington Office, and the United States Forest Service Region 4 Office located in Ogden, Utah.

The active involvement of affected interests from the Western Public Land States has been an
essential element of this study. On November 18, 1992, several hundred letters and “scoping”
packages were mailed to State and local governments, land-use organizations, and other affected
interests. Notification of the study was published in the December 15, 1993 Federal Register. News
releases were distributed to national, regional, and Statewide media outlets announcing the initiation
of the study and requesting information from the public.

Appendix ITI, Exhibit A
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In addition, several public meetings were held to gain input. Meetings dates and locations included:

™ Salt Lake City, Utah November 14 and 15, 1992
* Fairbanks, Alaska December 15, 1992
™ Anchorage, Alaska December 17, 1992
* Boise, Idaho December 22, 1992
* Billings, Montana January 5, 1993
* Riverside, California January 5, 1993
* Reno, Nevada January 7, 1993
* LeGrande, Oregon January 12, 1993

Throughout this scoping process, numerous additional contacts were made, through the members of
the study task force, with affected interests. To date, 2,345 individuals and organizations have
responded to the task force indicating a desire to participate in the study process.

‘
Scoping Information

”

Compiete copies of all the information submitted to the task force has been teproduced and sent to
each BLM State Office and a designated office from each of the other Federal agencies participatingin this project. In addition to scoping letters and support documentation received, these files contain
appropriate State statutes, citations to court cases, past administrative guidance, and other materials.
These files are available for review at the offices listed below. For additional information, pieasecontact the representative listed under each office focation.

Appendix IIT, Exhibit A
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BLM Office Locations

Alaska Nevada
Alaska State Office Nevada State Office
222 West 7th Avenue, #13 850 Harvard Way
Anchorage AK 99513-759 P.O. Box 12000
Sue Wolf (907) 271-3293 : Reno NV 89520-0006

Ken Stowers (702) 785-6478
Arizona
Arizona State Office New Mexico
3707 North 7th Street New Mexico State Office
P.O. Box 16563

: P.O. Box 27115
Phoenix AZ 85011-6563 Santa Fe NM 87502-7115

,
Bob Archibald (602) 640-5509 Teodoro Rael (505) 438-7419

California State Office Oregon State Office
Federal Building 1300 N.E. 44th Avenue
2800 Cottage Way, E-2841 P.O. Box 2965
Sacramento CA 95825-1889 Portland OR 97208-2965
Dave Maclinay (916) 978-4730 Bob Mollahan (503) 280-7158

Colorado Wah
Colorado State Office Utah State Office
2850 Youngfield Street P.O, Box 45255
Lakewood CO 80215-7076 Salt Lake City UT 84145-0155
Herb Olsen (303) 239-3709 Ted Stephenson (901) 539-4100

Eastern States Washington
Eastern States Office Bureau of Land Management (1620 LS)
350 South Pickett Street 1849 C Street, NW
Alexandria VA 22304 Washington DC 20240-9998
Ed Ruda (703) 440-1685 Ron Montagna (202) 653-9202

Wi
Idaho State Office Wyoming State Office
3380 Americana Terrace 2515 Warren Avenue
Boise ID 83706 P.O. Box 1828
Bill Wiegand (208) 384-3127 Cheyenne WY 82003

Mel Schlagel (307) 775-6115

Montana State Office .

Granite Tower, 222 North 32nd Street
P.O, Box 36800
Billings MT 59107-6800
Jim Binando (406) 255-2935

Appendix U1, Exhibit A
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Bureau of indian Affairs, Tech Services
849 C Street , 4522 MIB
Washington DC 20240
Alice Harwood

U.S. Forest Service -

324 25th Street
Ogden UT 84401
Sue Bybee

US. Forest Service
14th and Independence St. SW

,
P.O. Box 9690
Washington DC 20090

, Gordon Smaii

, U.S. Fish and Wildlife Service
1849 C Street NW, MS-670-ARLSQ

Washington DC 20240
°

Donald Voros

National Park Service, Rocky Mm. Region
12795 West Alameda Parkway
Lakewood CO 08227
Dick Young, Land Resources

Scoping Comment Summary

As stated previously, this appendix summarizes comments received during the scoping effort. The
purpose of this section is to consolidate comments into the issue(s)

addressing each
category of

information requested from Congress. C have been lidated into we headings listed-below:

® History of R.S. 2477 Rights-of-way
* Current Status of Claims
© Impacts of Current and Potential Claims on Access To Federal lands, State lands Indian
and Native lands, private iands.
© Impacts of Current and Potential Claims on the Management of Federal Lands
© Impacts of Current and Potential Claims on Multiple Use Activities
Mining and Other Commercial Uses
Motorized Recreation Opportunities

* Impact of Current and Potential Ciaims on State and Local Governments
© Impacts of Current and Potential Claims on Alaskan Native Lands
© Alternatives To Obtaining Rights-of-way
* Alternatives To The Current Validation Process

' Appendix Ii, Exhibit A
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1. ise if RS. 2477 Ri f£.W.

Congressional intent was the key issue raised. What did Congress grant and to whom? And, if a
grant was established, to what extent were rights conveyed? How and when should these rights be
applied? What jurisdictional entity governs these rights?

Numerous interpretations of the Statute were offered to answer these and other questions. Most
discussion, however, can be grouped into one of two general categories.

The Congressional grant and the correct application of the law is very broad. For example:

"R.S. 2477 was a blanket authority granting the right to local government to build access
across the public domain for purposes of public conveyance and convenience. The right

1
granted to local government was not limited to specific tracts or specific dimensions or
specific modes of access. Access ways could be “built” where needed in a manner as
needed and modified as needed under the blanket R.S. 2477 right. The tight was total and
without reservation.”

"RLS. 2477 should be interpreted in much narrower terms with specific limitations to the establishment
and application of rights. For exampie:

”. . .the historical purpose and intent was to allow miners and homesteaders access across
federal lands in order to relieve a situation of mass trespass.”

and (paraphrasing) the right is not prospective in establishment of a right-of-way or in the
application of an existing R.S. 2477 highway

Similar positions were presented regarding many of the key elements of the Statute. Various
definitions of the statutory elements of the law were given; including what constitutes a “highway.”
“construction,” and “reserved public lands.”

Other key issues raised, include questions regarding the governing law (State or Federal). the role
of FLMPA and the Alaska National Interest Lands and Conservation Act (ANILCA), and positions
regarding the "scope" of rights conveyed. For example:

FLMPA does not govern interpretation of R.S. 2477, nor can any later Congressional
enactment do so:”

“The BLM is violating the intent of both statutes by granting R.S. 2477's pro forma and by
limiting the Secretary’s ability to retain and manage the public lands for multiple use and
sustained yield... *

Key Issues

. There are several relevant interpretations regarding the intent and application of the Statute.

Appendix IIT, Exhibit A
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. The Department of Interior should clarify what its position has been on this issue historically.

2,
Current Status of Claims

Some information pertaining to past R.S. 2477 determinations, such as serialized case numbers or
other documentation found on the public land record, was received from Participating agencies and,
in some cases, the public. While it is intuitively known that many of the Interstate/State highways.
,county thoroughfares, and other roads in the West were granted under the authority of R.S. 2477,
little documentation is apparent.

,

Likewise, very little “hard” or quantifiable information was received on potential R:S. 2477 roads
likely to be claimed in the future. Most speculated only in very broad terms, The number beingeither very great, moderate, or very few. These relative values depend upon how the Statute is

interpreted, applied,
and most likely adjudicated in the courts. in the future.

_
The following comments exemplify the range of viewpoints expressed as to the existence of R.S.
2477 rights-of-way on the public and private lands.

“There are hundreds of major and perhaps thousands of minor R.S. 2477 tights-of-way in
Alaska, They exist under law whether they have been “asserted” or not, They exist whether
or they have been recognized by the Federal Government or the State of Alaska. They will
continue to exist until they are “vacated” in accordance with State law.”

"In Nevada alone there are undoubtedly thousands of vehicle tracks going back wo 1366
which are still craceable in this arid and fragile land. To maintain that these are constructed
Toads is ridiculous.*

Other comments under this category refer to the existing Departmental R.S. 2477 policy. Numerous
comments, both pro and con,. were received.

Key issues

. Lack of inventory, confusion over the law and its application make it difficult to inventory,
thus asses impacts of potential R.S. 2477 claims.

« State and local governments view R.S. 2477 rights-of-way as property assets. Loss or
ion

of use may
itute

a “taking”
itati i

Many comments stressed that R.S. 2477 was essential because it maximized access options and that
no actions should be taken to change this.

“Any road that was in place before that date (FLPMA) should be left alone and not closed

Appendix III, Exhibit A
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to the public.”

Several comments stated that Alaska, fora variety of reasons, posed a special situation, and that 8.5.2477 access is particularly critical to that State. Contributing factors include the State’s large Federal
land base coupled with the fact that much of the Private, State, and local property has recently beenestablished from Federal iands with underlying preexisting R.S. 2477 rights-of-way. This uniqueSituation makes R.S. 2477 rights-of-way particularly important for access and travel in all types ofland in Alaska.

“Because Alaska is a young and sparsely populated state and is only now experiencing the
kinds of growth and development pressure most states experienced long ago. Alaska’s access
tights, of which R.S. 2477 is a key element, must be Protected.”

.

Other comments voiced that R.S. 2477 might expand vehicular access opportunities to lands currently
'
closed to due to Federal wilderness legislation or regulatory actions such as off-road vehicle closures.

“Appropriate processes need to be developed to acknowledge R.S. 2477 roads, paths, and
ways inside of wilderness areas and wilderness study areas.”

*

Others noted that denial of an R.S. 2477 right-of-way does not eliminate access. Access would
remain open under Federal jurisdiction. .

"... It merely leaves the access under the management and jurisdiction of the BLM or other
federal administrator. This is precisely what Congress intended in the passage of FLPMA."

Similar to the above point, many comments identified that existing regulations pertaining to several
multiple-use activities contain access provisions (i.e., 3809 mining regulations) precluding the need
for other authorizations such as a FLMPA or an R.S. 2477 rights-of-way.

Several key issues were raised concerning the Present or potential effect of R.S. 2477 rights-of-way
On access to, or through, private lands.

°

:

R.S. 2477 facilitates access to private lands. This is Particularly important in the West where
land-ownership patterns are off-n checkerboarded or large areas of public lands surround
private inholdings.

Maintaining R.S. 2477 rights-of-way across private lands ensures future access of the publicto public lands; and,

Federal, State, or private individuals should reestablish R.S. 2477 rights-of-way on roads
currently blocked by private iand owners in order to gain access to public lands.

Key Issues

. Assessment of potential impacts is difficult due to lack of information available,

. Alaska may present a unique situation.

Appendix III, Exhibit A
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. R.S. 2477 maximizes access options.

. R.S. 2477 may present an opportunity to gain access to areas currently closed, toh pbk
and private lands.

. Denial of R.S. 2477 does not eliminate access, it merely leaves access under jurisdiction of
Federal land manager.

4, f i
i

in Th ment 3

Pending and other potential R.S. 2477 claims pose a serious risk to Alaska and other Western
National Parks, They potentially threaten the values and purposes for which park lands have been
established. They may also impair the National Park Service's ability to manage the parks under the

, Organic
Act mandate.

.
Similar concerns were voiced regarding Federally designated wildlife refuges, preserves,
conservation units, and other areas. For example:

“Congress certainty did not designate national parks, refuges, and forests in’ Alaska to protect
wilderness and wildlife values with the notion that an ancient claim could be upgraded.
reconstructed/or converted to uses that are incompatible with ‘the conservation purposes
established in law.”

"Other comments focused on development and maintenance of a rural road system due to R.S. 2477
and the benefits that system provides to Federal land mangers.

“It should be recognized by federal land mangers that their activities on the land are made
possible largely because counties have exercised their rights pursuant to R.S. 2477. An
extensive network of roads has been built and maintained at the expense of local government
and loca] taxpayers and to the benefit of the non-taxpaying federal agency managing the
land.”

Other comments stated tht the proliferation of R.S. 2477 rights-of-way across the public land
threatens resources and impairs the Federal manager's ability to carry out management plans or legal

in d with envir protection
i

“The fact is public lands can not be managed by the BLM, as Congress intends, when the
lands are covered with a “spaghetti plate” of rights-of-way.“

Wilderness was a special concern of many comments.

Confirmation of past R.S. 2477s and the large number of potential assertions, if deemed valid, would
degrade or disqualify areas of public lands proposed for wilderness designation by members of the
public.

Pending and potential R.S. 2477 assertions within wilderness and WSAs threaten to degrade or

Appendix III, Exhibit A
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s

disqualify areas currently designated or under consideration for wilderness status.

Millard County in western Utah has given BLM notice that it intends to file suit against the
agency to quiet title to an R.S. 2477 that is asserted within a Wilderness Study Area. The
implications of this action must also be discussed.”

Other comments stated that R.S. 2477 presents a good way of preventing areas that are not truly
roadless from qualifying as wilderness.

*.. . foad closures are done to further enhance or expand (artificially) wilderness boundaries.
R.S, 2477 may be our only hope in keeping this from happening any further."

Key Issues

. Current and potential R.S. 2477 roads disrupt management of Federal lands and threaten
"

resources and public purposes and values of public lands.

a Confirmation of pending or potential R.S, 2477 assertions would degrade or disqualify areas
of public lands designated or proposed for designation as wilderness areas.

R.S. 2477 is essential to the mineral industry because it helps to maximize access options for
exploration and development. For example:

“The mineral industry depends on unimpeded access to remote areas of the public domain.
Any attempt to restrict the scope of valid existing rights established under R.S. 2477 will
directly hamper mineral expioration and development which is absolutely vital to this

country’s economy and national secucity.”

R.S. 2477 rights-of-way have a minima! effect upon the mineral industry due to availability of access
under casual use, “built-in* provisions for access under mining |.~, and the availability FLPMA,
ANILCA, and other rights-of-way provisions which provide reasonable, alternative means of access.

Key Issues

. R.S. 2477 rights-of-way are essential to mining and other commercial purposes on

public lands

e Casual-use and alternative rights-of-ways are adequate and more appropriate considering
contemporary management of public lands

0
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R.S. 2477 rights-of-way are important because they maximize access options and help to maintain
“traditional” access.

R.S. 2477 may enhance motorized recreation opportunities by offering the opportunity to regain
vehicular access to areas currently closed. For example:

-_-highways closed subsequent
to the passage of FLPMA which meet R.S. 2477 should

be open."
‘
"Key Issue

* R.S. 2477 enh

motorized
ional access by

maintaining

access and providing the
opportunity to reopen roads currently closed.

"9, i i
| Gov. ni

"RS. 2677 rights-of-way provide State and local governments greater flexibility in administering lands
. within their jurisdictions. It also gives them greater control over access and the uses of neighboring
public and private lands deemed vital to the interests and stability of local economies and culture.
To repeal or limit the R.S. 2477 statute would cause undue hardship on local government and rural
communities.

. Key Issues

e R.S 2477 has provided State and local governments greater flexibility in administering lands
within their jurisdictions and has provided access to

nei

ing public and private lands.

8. ial Clai iv

Several Alaska Native organizations identified problems regarding the possibility of further R.S.
2477 claims across their lands. Many comments characterized assertions as

trespass, impactingNative land and resources, and in some
situations

pr sntiallyth
ing

to tradi

pursuits.
For example:

"R.S. 2477 right-of-ways within Native conveyed lands have the serious potential to
undermine one of the Alaska Native Claims Settlement Act-to allow the Native people of
Alaska to maintain their own land and resources.”

Key Issues

e R.S. 2477 right-of-way regarded as trespass, impact Native land and resources and may
undermine self-determination of Native Alaskans.
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Right-of-way provisions contained within Title V of FLPMA and Title XI of ANCLIC are adequatefor future needs and more properly allow for the selection and determination of travel corridors
within the framework of contemporary laws including NEPA,

Others express that Title V and especially Title XI are inadequate, and that neither meets the needs
Nor gives the flexibility and latitude to local governments that R.S. 2477 provides,

Some comments expressed problems associated with cost, time delays, and diminishment of rightswhen commenting on the conversion of R.S. 2477 rights-of-way to either FLPMA or ANCLIC
rights-of-way.

Right-of-way provisions in FLPMA and ANCLIC do not govern preexisting rights of R.S. 2477

Key Issues

‘e Right-of-way provisions contained in FLPMA and ANCLIC are adequate for future needs
. and within the framework of contemporary law.

8 FLPMA and ANCLIC are inadequate and do not provide the flexibility that R.S. 2477
provides.

. Neither FLPMA or ANCLIC govern the preexisting rights of R.S.2477.

10. Al iv Validati

Several different alternatives to the validation process currently in use were identified:

Adopt the process outlined in House of Representative Bili 1096 introduced during the 102 session
of Congress.

DOI should establish separate regulations dealing with R.S. 2477 that should preclude BLM from
acting in an adjudicatory capacity and include; no review by IBLA, provide for direct recourse to
Federal Courts, no automatic stay, no standing for'third parties.

', DOI should engage in rulemaking to establish a confirmation process whereby all individuals and
State and local governments with unresolved R.S. 2477 claims would be required to submit proof
of the validity of their claims to the Department for confirmation. Public notice would be given of
all asserted claims and the public would have an opportunity to comment and appeal any confirmation
_of the grant.

The current DOI policy and supplemental procedures used by Utah BLM should be adopted with
_

Certain operational refinements to add precision, clarity, and efficiency to the process.

The DOI should combine procedures currently in use by the State of Alaska and the BLM into a
single process to yield a uniform program benefitting DOL, the State of Alaska, private land owners.
and the public.
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page 11 of 12



No policy is needed.

Key Issues

New policy significantly different from current policy is needed.

The existing policy is adequate with operational changes to improve efficiency.

A consistent, uniform confirmation process by combining features currently in use by the
State of Alaska and BLM would produce a good program benefitting all.
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APPENDIX IV
EMERY COUNTY CONSENT DECREE

Exhibit
& consent Decree, U.S. v. Emery County, Utah, CivilNo. 92~c-106s (D. Utah, filed December 15, 1992)



RECEIVED CLFAX .

1

‘1pas ORDERSON eee erates Attorney ¢
y (BeSE)‘a0. ssistant Unit:DANIEL D. PRICE, assistant United avidSpa Sthey

Attorneys for the United States of Amer{a (RES-
476 United States Courthouse UHITEO 5350 South Main Street pisteaeSalt Lake City, Utah 84101 DISTROPORGTelephone: (801) $24~-5682

IN THE UNITED STATES DISTRICT COURT
IN AND FOR THE DISTRICT OF UTAH

' UNITED STATES OF AMERICA; Civil No..
Plaintiff, ‘ 92-C- 10638ve.

.
CONSENT DECREE

EMERY COUNTY, a politicalsubdivision of the State ofUtah,

”Defendant.

The Parties, Emery County (the County), a subdivision ofthe State of Utah, and the Bureau of Land Management (BLM) » an.agency of the U.S. Department of the Interior, hereby agree asfollows:
i. Emery County does not admit any facts alleged in the

Complaint which are not specifically stated in this ConsentDecree and as such, Emery County’s agreement to this ConsentDecree should not be
deemed an admiesion of any allegationcontained in the Complaint.

. .
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2. Highways exist in Emery County which have in the pastbeen, or may in the future be, administratively recognized by theBLM as R.S. 2477 highways across public lands, including theBuckhorn Wash Road which the BLH administratively recognized asan R.S. 2477 highway on May 1, 1991.
3. ‘The law in Utah, as established by the U.S. TenthCircuit Court of Appeals in Sierra Club.v, Hodel, 848 F.2d 1068,1083 {loth Cir. 1968): Sierr Club vy. Lutan, 949 F.2d 362, 369(20th Cir. 1992), is that’ che extent of an R.S. 2477 highway overpublic lands in Utah is not necessarily restricted to the widthand extent of the disturbance on the date of its acceptance as apublic highway, or the repeal of R.S. 2477 on October 21, 1976;but 4s what is reasonable and necessary for the type of use towhich the road has been put and should not be restricted to theactual beaten path, but should be wide enough to allow travelersto pass each other. Hodel at 1083. The determination of what isreasonable and necessary shall be made by the BLM.
4. Congress hes provided in Section 303(b) of the FederalLand Policy and Management Act of 1976 (FLPMA), 43 U.u.C. §1732(b), that, "In managing the public lands the Secretary shall,by regulation or othervise, take any action necessary to preventany unnecessary of undue degradation of the lands.* ‘The BLM actson behalf of the Secretary of the Interior to perform this

responsibility.
‘ .

S. Insofar as the County 1s performing routine maintenancewithin the previously disturbed area and on existing associated

2.
. Appendix IV, Exhibit A
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4

structures on a road which has been administratively recognized
by the BLM as an R.S. 2477 highway, the county is not- required tonotify tha BLM of the work.

6. If, however, the County proposes any work outside thepreviously disturbed area and existing associated structures or
' Initiates any improvements (improvements include, but are notLimited to, widening the existing road and do not specificallyinelude adding gravel surface}, the County will notify the BLHAuthorized Officer in writing at least sixty (60) vorking days
‘before the County begins any work so that beth the County and the

,

BLM may be satisfied that the proposed work on the R.S. 2477Righway 4s reasonable and necessary and that no unnecessary or
undue degradation to the public lands would occur thereby. TheCounty will also share its plens with the BLM Authorized Officerand arrange to visit jointly the proposed work ateas to assure
that both the County and Federal rights are protected andresponsibilities are met prior to the start Of any work. TheCounty may not proceed vith work untii the BLM Authorized Officer.determines in writing that there will be no unnecessary or undueSegradation to the public lands as a result of the propozedwork.

Such weitten determination will not be -unteasonably withheld, and:
the BLM shall respond to the County vithin thicty (30) days of‘receiving notification. After approval and at least five (5)working days before beginning work, the County will notify the
BLM in writing of the date and time vork will begin.

3
. Appendix IV, Exhibit A
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7. If a dispute arises b
their rights and-duties on & re.

etween the parties concerning
sognized R.s, 2477 highway, theAispute shalz be resolved by pr lor consultation and, to theextent Possible, negotiations wv.ith the other party. Tf, afterConsultation or negotiations, the parties are not in agreementconcerning the Tights and duties of either Party, the unresolveqissues must be submitted to a

&.
court of competent Jurisdiction,Tf the County Proposes to realign an R s. 2477 road, tecomply with applicable safety standardg or for

through a Nonwadjoining deviation ¢£

any other reason ’
rom the existing Aisturbedarea of the a.5, 2477 right-of-way, of 1f the BLM ma:degrading alterna ndates a less€ive which ig &@ reasonable substitute for theCounty’s Proposal ’ the

fo do'so.
County wili epply to the BLM for @ permitHowever, the granting of such Permit shall notunreasonably be denied by the ary nor be burdened by unrConditions, easonableThe County shall not be required to accept theright-of-way Permit issued by the BLM in Place of its R,S. 2477grant and such

acceptance by- the County
abandonment or waiver of ite rR.

shall not Constitute an
8S. 2477 Tight-of-vay,° . At least five (5) working days before any

on~-hhe-ground
work pursuant to &@ BLM permit ag described in pabegun on an R.8. 2477 road,

vragraph 8 ig
the County wiiy notify the BiyAuthorized Officer tn writinJ so that representatives of the Buyean (1) Participate in a pre

schedule @Ppropriate BLM mon,

construction conference, and (if)
Can prevent any deviations b

itoring of the Work, $o that the BLM
the County or -its Contractor from
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’ the plans which have been reviewad ana approved by the BLM
Authorized Officer, and Prevent potential violations of any
applicable laws, which the BLM ig required to enforce in order to
Protect the public lands and their resources.10, The procedures outlined above for construction projects
on-R.S. 2477 roads in Emery County, as administrativelyGetermined by the BLM, shall be amended consistent vith any and
ali policies and procedures which may be promulgated by a special
task force comprised te include representatives of tha BLM, the
Utah Association of Counties, and the State of Utah, andsubsequently adopted by the BLM.’ 11. This consent decree fully resolves the issues raised in
Plaintif{'s prayer

for relief, ag set forth tn the complaint
filed

herewith.

DateA
ble LPL:

fah State DitoS. Bureau of Management
.

Approved this day of
becenber,

1992.
.

UNITED STATES DISTRICT COURT JUDGE
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ar
United States District courtfor theDistrict of UtahDecember 15, 1992

# * MAILING CERTIFICATE OF CLERK * *
Re: 2:92-ev-01069

True and correct copies of the attached were mailed by the clerk to the
following:

Daniel D Price, Esq.U.S. ATTORNEY’S OPFICE359 South Main #476‘Salt take City, UT 84202
‘Joseph ¥. Anderson, Esq.U.S. ATTORNEY'S OFFICE1380 South Main #476“Salt Lake city, UT 84101
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APPENDIX V

STATE STATUTE AND CASE LAW SUMMARIES

Appendix V contains summaries of State statutes and case law
relevant to public highways and R.S. 2477 rights-of-ways. The
Purpose of the summaries is to illustrate the differences between
States. The summaries are not intended to be all inclusive and do
not attempt to give a complete statutory history

2
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D

Alaska
Arizona

California
Coloradse

Idaho

Kansas

Montana

‘Nebraska

Nevada

New Mexico

North Dakota

Oklahoma

Oregon

South Daketa

Utah

Washington

Wyoming



ALASKA

STATUTES

ALASKA STAT. § 19.10.010 (1988 & Supp. 1992) (section linesdedicated for use as public highways, enacted 1953)
ALASKA STAT. § 19.10.015 (1988) (establishment of highway widths,enacted 1963, amended 1980)

ALASKA STAT. § 19.45.001(9} (1988 & Supp. 1992) (definition of
highway, enacted 1961)
Note: The Alaska territorial legislature accepted the federal
grant of public lands for highway purposes in 1923. (19 SLA 1923,veenacted as 1721 CLA 1933, repealed by 1 SLA 1949). 19 SLA 1923
had similar provisions to ALASKA STAT. § 19.10.010. Brice v.‘State, Div. of Forest, Land & Water, 669 P.2d 1311 (Alaska 1983)

' CASES

a) Ve nton, 359 P.2d 121 (Alaska 1961)
er Vv a ‘on: Co., 420 P.2d 323 (Alaska 1966)

Ke Penins Boro , 536 P.2d 1221 (Alaska
1975) (citing ALASKA STAT. § 19.10.010)

: Valie . 2
1 688 P.2d.127 (Alaska

1983) (citing ALASKA STAT. § 19.10.010)
State v. Alaska Land Title Ass'n, 667 P.2d 714 (Alaska 1983)

Brice v. State, Div. of Forest, Land & Water, 669 P.2d@ 1311
(Alaska 1983)

v i of D in » 705 P.2d 410
{Alaska 1985)

Summary: To complete the grant offered in 43 U.S.C. § $32, there
‘Must be either some positive act on the part of the appropriate
public authorities of the state, clearly manifesting an intention
te accept a grant, or there must be public user for such a periodof time and under such conditions as to prove that the grant has
been accepted. Dillingham at 413 citing Hammerly. ALASKA STAT. §
19.10.010 was held to constitute an acceptance of the grant.
Girves at 1226. The statutory period of use is ten years.
Didlingham at 415.

LAW REVIEW ARTICLES

Leroy K. Latta, Jr. , A co La

8 the i 66, 28 Santa
Clara L. Rev. 811 (1988).
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ARIZONA

STATUTES

ARIZ. REV. STAT. ANN. § 18-201 (1990) (Title 18 - Highways and
Bridges, Ch. 2 - County Highways; establishing, altering or
abandoning local highways, original source was Par. 3972 CIVIL
CODE 1901 (effect. 1871), which has remained effective and
substantially the same to the present. Par. 3972 eventuallybecame ARIZ. REV. STAT. §§ 18-201 through 18-205 (1956) (§§ 18-
‘204, 18-205 were repealed 1961))
ARIZ. REV. STAT. ANN. § 28-1862 (1989 & Supp. 1992) (Title 28, Ch.
13, Art. 4 - State Highways and Routes; width of highways; errorsin establishing (enacted 1973); formerly Title 18 - Highways and
Bridges, Chap. 1 - State Highways, ARIZ. REV. STAT. § 18-152

,
(enacted 1927, repealed 1973))

_
SABES

Territorv, Richardson, 76 P. 456 (Ariz. 1904) (public highways
+»

are such only as come within the express provisions of the
statutes declaring them to be such, citing Par. 3956, 3972, 3990
REVISED STATUTES 1901)

Conso @: , 100 P. 777 (Ariz. 1909) (the
_

@stablishment of public highways is governed entirely by statute,
roads established otherwise are not public highways, RS2477 is
not to be construed as contrary to the laws of the state or
territory, Arizona has no territorial statutes which recognizethat a public highway may be established by adverse user or
prescription, citing Par. 3956, 3972 CIVIL CODE 1901 (in effect
since 1871))}

Quffieldv. Ashurst, 100 P. 820 (Ariz. 1909) (the status of the
Bright Angel trail as a public highway, constructed, as it was,
under the grant of RS2477, prior to the establishment of the
Grand canyon forest reserve, is permanently fixed. The
establishment of the reserve did not operate to change that
status)
State v. Crawford, 441 P.2d 586 (Ariz. Ct. App. 1968) (in order
for there to be a public highway, the right-of-way for which is
granted by RS2477, the highway must be established in strict
compliance with the provisions of Arizona law, citing ARIZ. REV.
STAT. § 18-154(a) (enacted 1927, repealed 1973))

County of Cochise v.. Pioneer Nat'l Title Ins. Co., 565 P.2d 887
(Ariz. Ct. App. 1977})(in order for there to be a public highway,
the right-of-way for which is granted by RS2477, the highway must
be established in strict compliance with the provisions of
Arizona law, citing Par. 3972 CIVIL CODE 1901; ARIZ. REV. STAT.
§§ 18-152, 18-152(A) (enacted 1927, repealed 1973)

Appendix V, Exhibit B
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CALIFORNIA
STATUTES

CAL. STREETS AND HIGHWAYS CODE § 25 (West 1990) (definition of “countyhighway", enacted 1935, derived from Political Code § 2618 (1883-1935))
CAL. STREETS AND HIGHWAYS CODE § 978 (West 1990) (federal grant ofProperty to county for highway purposes)
SASES

McRose_ v Bottyer, 22 P. 393 (Cal. 1889)

Bequette v, Patterson, 37 P.917 (cal. 1894)

‘Sechwerdtle v. Placer feunty, 41 P.448 (Cal. 1895) (citing st.
1870, p. 457)

Sutto v. Nicolaisen, 44 P. 805 (Cal. 1896) (citing Pol. code §! 2619, enacted 1873, amended by Act of March 10, 1874, repealed1883) .

Ow: 2 1 W idge, 116 P. 77 (cal. ct. App. 1911)
Vv. Quo ng, 127 P. 1052 (cal. Ct. App. 1912) (citingPol. Code § 2619)

299 77 (cal. 1931)
Ball_v. Stephens, 158 P.2d 207 (cal. ct. App. 1945) (citingPol.Code § 2618 as reenacted in 1883 and in force until 1935)
‘Summary: Acceptance of the offer of the government could bemanifested and dedication could be effected by selection of aroute and its establishment as a highway by public authority.Dedication could also be effected without action by the state or
county, by the laying out of a road and its use by the publicsufficient in law to constitute an acceptance by the public of anoffer of dedication. In order that a road should become a publichighway, it must be established in accordance with the law of thestate in which it is located. Bal] at 209.
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STATUTES

COLO. REV. STAT. § 43-1-202 (1984) (public highways or roads,formerly § 120-3-2 (1953), adopted in i921)
COLO. REV. STAT. § 43-2-201 (1984) (public highways declared,‘formerly § 120-1-1 (1953), adopted in 1921, source L. 1883,
Pp.251, § 1)

SASES

Estes Park Toll-Road Co. v. Fdwards, 32 P. 549 (Colo. ct. App.
'1893) .

ead, 139 FP. 544 (Colo. 1914) (grant accepted by
* Spraque Vv. St dipublic use of road.)
’

Korf v, Itten, 169 P. 148 (Cole. 1917) (citing § 5834, RevisedStatutes 1908, which provided that the board of countycommissioners may declare any section or township line on the
public domain a public highway, held to be authorized by RS2477)

. of f f Pa ty, 173 P.719 (Colo.
1918) (school sections, grant accepted by public user)

ve , 267 P, 196 (Colo. 1928) (use of way by thosefor whom it was necessary was an “acceptance, a road may be a
highway though it reaches but one user, construction not
required)

Rogman_v. Allen, 68 P.2d 440 (Cole. 1937) (stock driveway)
Leach vy. Manhart, 77 P.2d 652 (Colo. 1938) (acceptance by user,construction or action by public authorities not required, citing£35 C.S.A. c. 143, § 44, C.L. 1921, § 1290, which Provided that‘the board of county commissioners could declare a section line to
be a public highway)

@r, 225 P.2d 839 (Colo. 1950) (refers to an 1889resolution passed by the board of county commissioners declaringall section and township lines on the public domain in the countyte be public highways, acceptance by use)

, 360 P.2d
colo. 1961) {citing C.R.S. §§ 120-1-1, 120-3-2 (1983), alsoC.R.S. §§ 120-3-18, 120-1-4, 120-1-5 (1953) now 43-1-218, 43-2-

204 and 43-2-205 (1984 & Supp. 1992) respectively)
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COLORADO

SABE8_cont.
dio issione v asden, 385P. 2d 601 (Colo. 1963) (citing C.R.S. § 120-1-1 (1953) -to definepublic highway)

Brown vy. Jolley, 3187 P.2q 278 (Colo. 1963) (citing c.R.s. §§ 120-1-1, 120-3=2 (1953), road is highway as defined by statute)

Appendix V, Exhibit D
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IDAHO

STATUTES

IDAHO CODE § 40-109(5) (1985 & Supp. 1992) (definition of
“*highways", formerly 40-107(1947))
IDAHO CODE § 40-117(4) (1985) (definition of "public highways",
formerly (e) (1977)
IDAHO CODE § 40-202 (1985 & Supp. 1992) (recorded and worked
highways, formerly 40-103 (1947),the exact language of this
section is incorporated into 40-109(5))
IDAHO CODE § 40-604 (1985 & Supp. 1992)(duties and powers of
commissioners with respect to highways, formerly 40-133 and 40-
501(1947))

t

NOTE: Former Title 40 of the Idaho Code was repealed in its
‘ entirety in 1985. A new Tile ¢0 was substituted. Various statutes
with language similar to IDAHO CODE § 40-109(5) have been in
effect since approximately 1887. IDAHO CODE § 40~109(5) appears
to be a compilation of these prior statutes. See Rich at 1089.

CASES

Gooding Highway Dist. of Gooding County vs Idaho Irr. Co,, 164 P.
99 (Idaho 1917) (concerns “Carey Act" land, cites §§ 916,934 Rev.
Codes (??77) prescribing how and who could establish

publichighways)

Oregon Short Line R. Co, v. Pfost, 27 P.2d 877 (Idaho 1933) (theterm "highway" does not include railroads; citing § 850, Rev. St.
1887 (§ 874, Rev. Codes), as defining the word "highway."; citing
§ 39-101 Idaho Code Ann. (1932)

Kirk v. Schultz, 119 P.2d 266 (Idaho 1941) (there must be either
user by the public under the laws of the State or some positive
act by the proper public authorities to accept grant; citing 1581
Session Laws, sec. 1, page 277; § 851, Rev. St. 1887 stating what

, constituted a highway)

Rich vy. Burdick, 362 P.2d 1088 (Idaho 1961) (citing IDAHO CODE §§
40-101 (§ 850, Rev. St. 1887; § 874, Rev. Codes; Idaho Code Ann.
§ 39-101 (repealed 1950) ); IDAHO CODE § 40-103(§ 851 Rev. St.;7
Idaho Code Ann § 39-103); IDAHO CODE § 40-402(enacted 1939,
repealed 1951, reenacted 1951 essentially the same as IDAHO CODE
§ 40-107)

Roper v. Elkhorn at sun valley, 605 P.2d 968 (Idaho 1980)

v sen, 751 P.2d 98 (Idaho 1988) (citing IDAHO CODE §
40-202)
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KANSAS

STATUTES
KAN. STAT. ANN. §§ 68-101 to 68-106 (1985) (general provisons,roads; en. 1911, history uncertain, has source in 1864 Kan. Sess.Laws, ch. 112, §§ 1-5)
CASES

‘Thell v. Koles, 70 P. 881 (Kan. 1902) (citing Laws 1867, c. 67,declared all section lines in Washington county to be highways,subsequently amended to include other counties, held to.constitute an acceptance of the congressional grant)
, 86 BP, 473

an. eld that the act of the Legislature of Kansas in
‘1873 (Laws 1873, p. 230, c. 122), which declared all sectionlines in Russell County to be public roads, was an acceptance of

RS 2477 grant, also citing § 6058, Gen. St. 1901, concerningthe "opening" of roads)

Molyneux v, Grimes, 98 P.278 (Kan. 1908) (citing §§ 6018, 6020,
6021, Gen. St. 1901, concerning the requirements of the road law“ and the procedures to establish a public road)

. Hughes v. Veal, 114 P. 1082 (Kan. 1911) (the congressional grantfor public highways may be accepted by the acts of the publicauthorities, or by the public itself, or by the concurrent action
of both)

Lockarv. Hartley, 145 P. 900 (Kan. 1915)
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MONTANA

STATUTES

MONT. CODE ANN. § 60-1-103 (1991) (General definitions, enacted
1965, R.C.M. 1947, § 3222203(part))
MONT. CODE ANN. § 60~1-201 (1991) (Classification - highways and
roads, enacted 1965, R.C.M. 1947, § 32-2301.)
"MONT. CODE ANN. § 60-4-101, 60-4-102 (1991) (Rights acquired ‘by
public in highway; general power of department of transportation
to acquire interests in property, enacted 1965, R.C.M. 1947, §§
32-3901, 32-3902)
NOTE: History uncertain before 1947. Need to establish link
between present statutes and those cited in the case law.

”

SABES
w , 102 P. 593 (Mont. 1909) (in using the*

‘tern “highway, the Congress must have intended such a highway as
is recognized by the local laws, customs and usages, citing §
1339, Rev. Codes, (1907?) providing that state public highways
are generally 60 feet wide)

State ex.rel, Danise v. Nolan, 191 P. 150 (Mont. 1920) (The grantis but an offer of the right of way for the construction of a
public highway and can only become fixed when a highway is
definitely established and constructed in some one of the ways
authorized by the laws of the state; citing §§ 1337, 1340, Rev.
Codes 1907 (enacted 1903, repealed 1913) as reenactments of §§
2600, 2603, Pol. Code 1895; § 1337 (reenacted as § 3, Ch. 1,
General Highway Law, 1913-15) describes what constitutes a public
highway, § 1340 (omitted from the General Highway Law of 1913-15)
concerns establishment of a road by use)

v. irish 218 P. 1053 (Mont. 1923) (federal grant of right
of way for highway purposes over public domain does not become
‘operative until accepted by construction of highway according to
the provisions of the law the state; citing § 1612, Rev. Codes
1921, originally enacted as § 2600, Pol. Code 1895; citing §
1340, Rev. Codes 1907, originally enacted as § 2603, Pol. Code
1895)

Warren v, Choutesu County, 265 P. 676 (Mont. 1928) (citing
, i.e., federal grant of right of way for highway purposes

ever public domain does not become operative until accepted byconstruction of highway according to the provisions of the law
the state; citing § 2603, Pol. Code 1895, later § 1340, Rev.
Codes 1907, repealed by the General Highway Law, Chap. 72, L.
1913; citing § 2600, Pol. Code 1895, later § 1337, Rev. Codes
1907, repealed by Chap. 72, L. 1913, reenacted as § 3 of the
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General Highway Law of 1913, later § 1612, Rev. Codes 1921;citing §§ 2750, 2759, Pol. Code 1895, providing for establishment
eof a highway through petition and a formal order declaring apublic highway by board of county commissioners)
Parker v, Elder, 758 P.2d 292 (Mont. 1988) (citing Nolan, i.e.,the grant is but an offer of the right of way for theconstruction of a public highway and can only become fixed when a
highway is definitely established and constructed in some one ofthe ways authorized by the laws of the state, citing § 1339, Rev,Codes (1915), formerly § 1337, Rev. Codes (1907)}
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NEBRASEA

STATUTES

NEB. REV. STAT. § 39-1410 (1988) (County roads - General
provisions, section lines declared roads, enacted 1957, languageis virtually identical to L. 1879, p. 130, § 46; Comp. St. 1905,
c. 78, § 46 (See Scotts Bluff at 297)
NEB. REV. STAT. § 39-1402 (1988) (County roads - General
‘provisions, public roads, supervision by*county board, enacted
1957)

NEB. REV, STAT, § 39-1401 (1988) (County roads - General|provisions, terms defined, county board, public roads, enacted
1957)

‘NEB. REV. STAT. § 39-1302(12)(20) (21) (26) (1988) (State highways,terms defined, enacted 1955)

CASES

Streeter Stalnaker, 85 N.W. 47 (Neb. 1901) (evidence of long,continued use by the public tends to show the establishment of a
road by dedication over the public domain. So, also, does the
surveying, marking out, platting and improvement of a road by the

_ Public authorities)
Yan Wanning v. Deeter, 110 N.W. 703 (Neb. 1907) {an acceptance of
the federal grant. may be shown by the acts of the public
authorities, or by the acts of the public itself)
Scotts Bluff County vy. Trisstate Land Co., 142 N.W. 296 (Neb.
1913) (citing L. 1879, p. 130, § 46, Comp. St. 1905, c. 78, § 46,
declaring section lines in each county of the state to be public
roads)

anner _v + 169 N.W.2d 280 (Neb. *969) (citing L.
1879, p. 130, § 46, opening public roads on section lines in the
state as accepting the congressional grant of 1866)
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NEVADA

STATUTES
NEV. REV. STAT. ANN. § 403.090 (Michie 1991) (general powers ofboard of county commissioners over public highways, enacted 1913)
NEV. REV. STAT. ANN. § 403.410 (Michie 1991) (public highways,enacted 1866)

NEV. REV. STAT. ANN. § 403.430 (Michie 1991) (procedure for
opening public road, enacted 1866)

NOTE: The following statutes were found, but date of enactment isafter 1976. Need to find if there’s any prior history.
;NEV. REV. STAT. ANN. § 244.277 (Michie 1986) (acceptance of grant"of right-of-way over federal lands, enacted 1977); apparently in

,
effect since 1917 (§ 3008, Rev. Laws of Nevada, see AG opinion,State of Nevada, letter to Mr. Russell A. Fields dated 4-13-92,page 4))
NEV. REV. STAT. ANN. § 405.191(2} (Michie 1991) ("Public road"
defined, refers specifically to RS 2477 roads on or before July1, 1979, enacted 1979}

_ NEV. REV. STAT. ANN. § 405.193 (Michie 1991) (public agency not
required to accept or maintain roads meeting NRS § 405.191,enacted 1979)

NEV. REV. STAT. ANN. § 405.195 (Michie 1991) (action to preventdenial of public use of road qualifying under NRS § 405.191,enacted 1979)

GASES

Ande~gon v. Richards, 608 P.2d 1096 (Nev. 1980) (citing NRS §
403.410)
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MEXIC!

STATUTES

N.M. STAT. ANN. § 67~2-1 (1978 & Supp. 1992) (definition of public
highways, originally enacted in 1905, former codification
includes § 58-101, N.M. STAT. (1941); § 55=1l<-1, N.M. STAT. ANN.
(1953)
N.M. STAT. ANN. § 67-5-1 (1978 & Supp. 1992) (county bridges,
township and section-lines are parts of public highways; width,
originally enacted in 1891, former codification includes § 64-
702, Comp. St. 1929)

N.M. STAT. ANN. § 67-5-2 (1978 & Supp. 1992) (width of public
highways, enacted 1905)

N.M. STAT. ANN. § 67-5-5 (1978 & Supp. 1992) (alteration or
establishment of roads, enacted 1905)

CASES

Atchison, 7. & S.F. Ry. Co, v.Richter 148 P. 478 (N.M. 1915) (when
a valid entry has been made by a citizen, that portion of the
public land covered by the entry is segregated from the public
domain and is not subject to further entry, and is not included
in subsequent grants made by Congress)

v. Gutierrez, 22 P.2d 225 (N.M. 1933) (citing
§ 64-702, Comp. St. 1929, declaring section and township lines
public highways, roads lying along section lines in county must
be established under ordinary statutory proceedings for
establishment of highways)

Wilsonv. Williams, 87 P.2d 683 (N.M. 1939) (under federal statute
granting right to establish highway over public land, generally
the construction of a highway or establishment by user is
sufficient)
King v. Brown 284 P.2d 214 (N.M. 1955) (upheld Wilson, public use

sufficient to constitute dedication of highway over public
land)

State v. Walker, 301 P.2d 317 (N. M. 1956) (citing § 55-1-1, N.M.
Stat. Ann. (1953), defining public highways, Enabling Act, school
sections and RS 2477)

v. Hightower, 168 P.2d 864 (N.M. 1946) (continuous use of
a road for such time and under such circumstances as to clearly
prove acceptance of federal grant will suffice to establish a
highway regardless of the length of time of such user, citing §
58-101, N.M. Stat. (1941), discusses the history of RS 2477 in
other states)
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CASES te

iv. Bandler, 777 P. 2d 1326 (N.M. Ct. App. 1989) (use ofroad to reach single private residence, hike, picnic, etc. wasinsufficient to require finding of acceptance of government’soffer to dedicate road as a public highway)
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NORTH DAKOTA
STATUTES
N.D. CENT. CODE § 24-07-03 (1991) (Section lines considered publicYoads, originally en..1871 as L. 1871, ch. 33; am. 1897 as L.1897, c. 112, § 3; former codification includes § 1920, Comp.Laws 1913; § 24-0703, N.D. Rev. Code (1943))
N.D. CENT. CODE § 24-07-04 (1991) (jurisdiction of Proceedings toopen or vacate highways, en. 1897, former codification includes §1921, Comp. Laws 1913)
N.D. CENT. CODE § 24-07-01 (1991 & Supp. 1992) (en. 1897, public.reads by prescription)
N.D. CENT. CODE § 24-07-02 (1991) (en. 1897, established roads are‘public highways)

SABES

+ Walcott Tp. of Richland county vy, Skayge, 71 N.W. 544 (N.D. 1897)

Wenberg v. Gipbs Tp., 153 N.W. 440 (N.D. 1915) (citing L. 1871,ch. 33, declaring all section lines in the territory to be public
_ highways; citing § 1348, Rev. Codes 1905, providing for
compensation of the owners of section lines opened as publichighways)

Faxon Lallie Civil Tp., 163 N.W. 531 (N.D. 1917) (citing tL.
1871, ch. 33, declaring all section lines in the territory to bepublic highways, held to be legislative acceptance of the
congressional highway grant; citing L. 1897, ch. 112, § 3,section lines considered public roads)

9 uy
i

of We : county,182 N.W. 459 (N.D. 1921) (citing L. 1871, ch. 33, a public highwaywas unquestionably established on a section line by virtue of thelegislative acceptance of the federal grant)
f man, 189 N.W. 657 (N.D. 1922) (citing§§ 1920, 1921 Compiled Laws (19137), providing that section lines

are public roads and who has jurisdiction to open such roads;citing L. 1871, ch. 33, as accepting the congressional highwaygrant) :

v._ Wi
+ 105 N.W.2d 339 (N.D. 1960) (citing L.

1871, ch. 33; citing § 24-0703, N.D. Rev. Code (21943))

Small_y. Burleigh County, 225 N.W.2d 295 (N.D. 1975) (citing § .24-
07-03, N.D. CENT. CODE, section lines considered public roads, noaction by public authorities is Necessary, also cites several
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NORTH DAKOTA

SASES cont.
other laws relating to section line roads, discusses legislativehistory and intent of laws)
Minot Sand & Gravel Co. v. Hielle, 231 N.W.2d 721 N.D.
1975) (discusses extraction of minerals from beneath sectionlines)
DeLair v. County of LaMoure, 326 N.W.2d 55 (N.D. 1982)discusseshistory of § 24-07-03, N.D. CENT. CODE) :

LAW REVI TICLES

Note, The Public Trust Doctrine in North Dakota, 54 N.D. L. REV.‘565, 572 (1978)
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OKLAHOMA

STATUTES

OKLA. STAT. ANN. tit. 69, § 1201(West 1969 & Supp. 1992) (enacted1968, amended 1975; section lines public highways, width; formercodifications in effect since 1909, § 6072, Wilson’s Rev. & Ann.St. 1903 was incorporated in former OKLA. STAT. tit. 69, §1(1961), now § 1201)
‘OKLA. STAT. ANN. tit. 69, §§ 628, 629 (West 1969 & Supp.1992) (power of county commissioners to open roads, width of
Yoads, en. 1968, former codifications in effect since 1909)
Osage Alloting Act, ch. 3572, § 10, 34 Stat. 545 (1906)

/OKLA. CONST. art. XVI, § 2 (1907) (acceptance of lands granted orreserved for highway)
*

organic Act, ch. 182, § 23, 26 Stat. 92 (1890)
' GASES

v. Glasscock, 110 P. 377 (Okla. 1910) (Constitutional andstatutory provisions constituted an acceptance of congressionalgrant for highways; citing the Osage alloting act, ch. 3572, §
. 10, 34 Stat. 545 (1906), providing for public roads on allsection lines in the Osage Indian Reservation; citing § 6072,Wilson’s Rev. & Ann. St. 1903, declaring all section lines in theterritory to be public highways; citing OKLA. CONST. art. XVI, §2 (1907), accepting lands for public highways made under anygrant of Congress)

v 2, 118 P. 259 (Okla. 1911) (citing §7753, Compiled Stat. 1909, vesting jurisdiction in the townshipboards to open and establish public roads)

. 27 P.2d
a. citing ch. 72, Stat of Okla. 1893 (§ 5708 et.seq-), declaring all section lines in the territory of oklahomato be public highways and authorizing the board of countycommissioners to lay out, alter, or vacate any road)
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OREGON

STATUTES

OR. REV. STAT. § 368.131 (1991) (right of way over United statespublic lands, formerly § 368.555(1953?))
OR. REV. STAT. § 368.001 (1991) (definition “public road", en.
1981)

OR. REV. STAT. § 368.016 (1991) (county authority over roads, en.
1981)

OR. REV. STAT. § 368.161 (1991)(use of road viewers to ‘establishroad, en. 1981))

(CASES

Wallowa County v. Wade, 72 P. 793 (or. 1903) (long continued user‘by the public together with the action of the county authoritiesin surveying and locating a road was sufficient to constitute an/ acceptance of the grant made by Congress for public highways)
Montgomery _v. Somers, 90 P. 674 (Or. 1907) (an acceptance of the
grant of congress may be effected by public user alone, without
any action by the public highway authorities, citing B. & Cc.

. Comp. § 4790 (Session L. 1903, p. 267), providing that all countyroads shall be 60 feet wide)

Wilkenv, Lane County, 671 P.2d 1178 (Or. Ct. App.
1983) (followed Wallowa) ‘
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SOUTH DAKOTA
STATUTES

S.D. CODIFIED LAWS ANN. § 31-18-1 (1984 & Supp. 1992) (existenceof section line highways, orig. en. 1871 S.D. Laws ch.33, § 1;former codification includes 1877 Pol. Code ch. 29, § 1; § 1189,
Comp. Laws 1887; § 1594, Rev. Pol. Code 1903)

S.D. CODIFIED LAWS ANN. § 31-18-2 (1984) (width of highways, orig.en. 1877; former codification includes 1877 Pol. Code ch. 29, §3; § 1191, Comp. Laws 1887; § 1596, Rev. Pol. Code 1903)
S.D. CODIFIED LAWS ANN. § 31-18-3 (1984 & Supp. 1992) (vacation or
Change of location of highways, orig. en. 1869; formerCodification includes 1877 Pol. Code ch. 29, § 2; § 1190, Comp.
jLaws 1887; § 1595, Rev. Pol. Code 1903)

S.D, CODIFIED LAWS ANN. § 311-1 (1984) (en. 1929, highway‘

defined)
CODIFIED LAWS ANN. § 31-3-1 (1984 & Supp. 1992) (en. 1877,dedication to public by continuous use)

S.D. CODIFIED LAWS ANN. § 31-3-2 (1984) (en. 1893, public highwaynot established by mere use

CABES

We S_V ty, 48 N.W. 305 (S.D. 1891) (citing §§
1189, 1191 Comp. Laws 1387, declaring all section lines public
highways (§ 1189), 66 ft. in width (§ 1191), held to be an
acceptance of the congressional highway grant)

¥v.
:

, 48 N.W. 309 (S.D. 1891) (citing §§ 1189, 1191
Comp. Laws 1887, the territorial law declaring section lines to
be public highways became operative as an acceptance of the
congressional grant as soon as those lines were definitelysettled)

e a’ 1 75. N.W. 899 (S.D. 1898) (citing §§ 1189,
1291 Comp. Laws 1887, the withholding of portions of public lands
for school purposes was neither a “grant or reservation for
public uses," within the exception of RS 2477)

City ofDeadwoodvy, Whittaker, 81 .N.W. 908 (S.D. 1900) (Indian
lands)

vy 1 O97 NAW. 6 (S.D.
1903) (the right of the public to use a section line highway is
not impaired by incorporation of a town according to a plat)
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. Lawrence v, Ewert, 114 N.W. 709 (S.D. 1908) (citing 1871 S.D. Lawsch.33, later carried into §§ 1594, 1595, 1596. Rev. Pol.- Code(1903); also cites former law and discusses prior legislativehistory)
Harter 156 N.W. 1016 (5.D. 1916) (citing §§ 1594, 1596Rev. Pol, Code (1903))

Gustafson vy. Gem [p., 235 N.W. 712 (S.D. 1931) (citing 1871 S.D.Laws ch.33, § 1; now § 8519, Rev. Code 1919)
¢

+ 34 NWW.2d 172 (S.D. 1948) (citing 1871
S-D. Laws ch.33 as accepting dedication of Congress; citing §28.0101, S.D.Code (1939), now S.D. CODIFIED LAWS ANN. § 31-11-21;citing § 28.0102, $.D.Code (1939), now S.D. CODIFIED LAWS ANN. §*31-18-1)

/ Gostaiv. Turner County, 36 N.W.2d 382 (S.D. 1949) (citing 1871S.D, Laws ch.33; citing § 28.0105, S.D.Code (1939), now S.D.
CODIFIED LAWS ANN. § 31-182)

DaveGustafso Co, v. State, 169 N.W.2d 722 (S.D. 1969) (citing
_ 1871 S.D. Laws ch.33; now embodied in $.D. CODIFIED LAWS ANN. §31-18-12 (1967))

Thormodsqard v, Wayne Township Board of Supervisors, 310 N.W.2d
157 (S.D. 1981) (citing S.D. CODIFIED LAWS ANN. §§ 31-18-1, 31-3-
2)
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STATUTES

UTAH CODE ANN. § 27-12-2(8) (1989 & Supp. 1991) {en. 1963,definition of "public highway") : :

UTAH CODE ANN. § 27-12-89 (1989) (en. 1963, public use
constituting dedication, originally enacted as 1886 Utah Laws,ch. 12; formerly codified as § 2066, Comp. Laws 1888; § 1115,Rev. Stat. 1898 & Comp. Laws 1907; § 2801, Comp. Laws 1917; § 36-
1-2, Rev. Stat. 1933 & Utah Code Ann. 1943; § 27-1-2, Utah Code
Ann. 1953) .

UTAH CODE ANN. § 27-12-90 (1989) (en. 1963, highways once
established continue until abandoned, formerly codified as §
1116, Comp. Laws 1907; § 2802, Comp. Laws 1917; § 27-1-3, Utah
‘Code Ann. 1953)

“UTAH CODE ANN. § 27-12-92 (1989) (en. 1963, United states patents)
“UTAH CODE ANN. § 27-12-93 (1989) (en. 1963, width of rights-of-waytor public highways, prior history not known)

UTAH CODE ANN. § 27-12-25 (1989) (en. 1963, control of highwaysnot otherwise designated, prior history not known)

SABES

Lindsay Land & Livestock Co. v. Churnos, 285 P. 646 (Utah
1930) (citing 1880 Utah Laws, ch. 29, §§ 2,3 (§ 2 has languagesimilar to UTAH CODE ANN. §27-12-2(8) {1989}); citing 1886 Utah
Laws, ch. 12, § 2 (contains language similar to UTAH CODE ANN.
§27-12-89 (1989)); held that public use over period of years wassufficient te constitute an acceptance of congressional grant,road width determined by what is reasonable and necessary)
Sullivan v, Condas, 290 P. 954 (Utah 1930) (citing 1880 Utah Laws,
Ch. 29; 1886 Utah Laws, ch. 12; § 2066, Comp. Laws 1888; § 1115,
Rev.. Stat. 1898; § 2802, Comp. Laws 1917)

Jeremv. Bertaqnole, 116 P. 2d 429 (Utah 1941) (citing 1880 Utah
Laws, ch. 29, §§ 2,3; citing 1886 Utah Laws, ch. 12, § 2)

Oregon Shert Line Railroad Co, v. Murray City, 277 P.2d 798 (Utah
1954) (citing § 1115, Rev. Stat. 1898 & Comp. Laws 1907; § 2801,
comp. Laws 1917; § 36-1-2, Rev. Stat. 1933 & Utah Cede Ann. 1943;
§ 27-1-2, Utah Code Ann. 1953)

v , 326 P.2d 107 (Utah 1958) {citing Utah Code Ann. §27-1-3 (1953)) .

Clar v. Erekson, 341 P.2d 424 (Utah 1959) (citing Utah Code Ann.
§$§ 27-1-2, 27-1-3 (1953))
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Cassity v. Castagne, 347 P.24 834 (Utah 1959) (evidenceinsufficient to show that trail constituted public highway underfederal grant)
Thomsen v, Condas, 493 P.2d 639 (Utah 1972) (dissenting opinionciting 1886 Utah Laws, ch. 12, § 2, in substance the same as UtahCede Ann. § 27-12-89 (1953, Replacement Vol. citing § 1116,Rev. Stat. 1898, which is practically identical to Utah Code ann.§ 27-12-90 (1953, Replacement Vol. 3)) .

tv erson, 642 P.2d 750 (Utah 1982) (citing Utah CodeAnn. § 27-12-2(8) (1953); citing Utah code Ann. § 27-12-89(1953))
t
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STATUTES

WASH. REV. CODE ANN. § 36.85.030 (1991) (en. 1963, acceptance offederal grants over public lands; originally enacted as Laws
1903, p. 155, c. 103; formerly § 6450-17, Remington’s Rev. Stat.
(1932); § 5607, Remington & Ballinger’s Code (1910))
(WASH. REV. CODE ANN. § 36.85.040 (1991) (en. 1963, acceptance offederal grants over public lands ~ prior acceptance ratified;originally enacted as Laws 1903, Pp. 155, c. 103; formerly § 6450-
18, Remington’s Rev. Stat. (1932); § 5608, Remington &
Ballinger’s Cede (1910))
CASES

‘Smith v. Mitchell, 58 P. 667 (Wash. 1899)(RS 2477 is a grant for
highways without any limitations as to the methed for their
“establishment; a highway may be established in any of the waysrecognized by the law of the state in which such lands are‘ lecated; in this state, highways may be established byprescription, dedication, user or proceedings under statute)

¢ v. Che am, 80 P, 262 (Wash. 1905) (citing Laws
1903, p. 155, c. 103, authorized boards of county commissioners

. to accept rights of way for highways as granted by RS 2477,provided that nothing in the statute should be construed toinvalidate the acceptance of such grant by general public use and
enjoyment, held that public user constituted an acceptance ef the
gvant without any resolution of the board of countycommissioners accepting the highway)

Peterson v. Baker, 81 P.681 (Wash. 1905) (citing § 3846,Ballinger’s Ann. Codes & St. (18977), declaring all public roads
and highways used as such for not less than seven years to belawful roads and highways, school lands are not "reserved for
public uses" within the meaning of RS 2477)

McAllistev. Okanogan County 100 P. 146 (Wash. 1909) (citing Laws
1903 p 155 ¢ 103 overturned the holding in Cheetham that the

—grant is a grant in praesenti, held that the grant remains in
abeyance until a highway is established under some public law
authorizing it and takes effect from that time)

v. Okanogan County, 136 P. 484 (Wash. 1913) (citing Laws
1903, 103, §§ 5607, 5608, Rem. & Bal. Code (19107),
authorizing the boards of county commissioners to accept the
grant for public highways and ratifying any action already taken
by the boards purporting to accept such grant; citing § 5657,
Rem. & Bal. Code (19107), providing that roads may be established
by prescription by use by the public for not less than seven
years; upheld McAllister ruling that the grant is not a grant in
praesenti)
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SASEB cont.
Rogigerv. Cullen, 175 P.2d 669 (Wash. 1946)
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WYOMING

STATUTES

WYO. STAT. § 24-1-102 (1977 & Supp. 1991) (originally enacted as
1895 Wyo. Sess. Laws ch. 69, § 1; public highways defined: and
established; former laws and codifications include 1919 Wyo.Sess. Laws, ch. 112, § 1; § 2977, Comp. Stat. 1920; 1921 Wyo.Sess. Laws ch. 100, § 1;)
‘GASES

Hatch Bros. Co. v. Black, 165 P. 518 (Wyo. 1917) (citing 1895 Wyo.Sess. Laws ch. 69, § 1 (source of present statute); also cites
prior legislative history to 1869)

Se . , 165 P. 267 (Wyo. 1918) (extensive‘legislative history and discussion of early laws concerning
_ Public highways)

v
Ww. » 238 P, 284 (Wyo. 1925) (citing 1919 Wyo. Sess.

/ Laws, ch. 112; § 2977, Comp. Stat. 1920; 1921 Wyo. Sess. Laws ch.
100; grant of highway is a dedication, effective on acceptance byconstruction or establishment by public user)

278 71 (Wyo. 1929) (citing § 2997, Comp.
, Stat. 1920)

Nixo v. Edwards, 264 P.2da 287 (Wyo. 1953) (extensive legislative
history and discussion of early laws concerning public highways)
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APPENDIX VI

ALTERNATIVE NO. 2 - H.R. 1096

Exhibit
A... .. . H.R. 1096, 102d Cong., ist Sess. (1991)



“esse”H.R. 1096

IN THE SENATE OF THE UNITED STATES
JULY 24 (legislative day, JULY 8), 1991

Received; read twice and referred to the Committee on Energy and Natural
Resources

AN ACT
To authorize appropriations for programs, functions, and

activities of the Bureau of Land Management for fiscal

years 1992, 1993, 1994, and 1995; to improve the man-

agement of the public lands; and for other purposes.

Be it enacted by the Senate and House of Representa-

tives of the United States ofAmerica in Congress assembled,

SECTION 1. AUTHORIZATION.

There are hereby authorized to be appropriated such

sums as may be necessary for programs, functions, and

activities of the Bureau of Land Management, Depart-

ment of the Interior (including amounts necessary for in-

a
+t

A
A

he
W
w
W

N
Y

creases in salary, pay, retirements, and other employee
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to denial thereof, shall be subject to judicial review in ac-

cordance with and to the extent provided by the Adminis.
trative Procedure Act (3 U.S.C. 551-559 and 701 et seq.).
For the purposes of this section, the term ‘rule’ has the

same meaning as such term has in the Administrative Pro-

cedure Act (5 U.S.C. 551(4)).”.

(b) The table of contents of the Act is amended by

inserting after the item relating to section 707 the follow-

ing new item:

“Sec, 708. Judicial review.”

SEC. 15. CLAIMED RIGHTS-OF-WAY. .

The Act is hereby amended by adding at the end of

title ITE the following new sections 319 and 320:

“SEC. 319. RECORDATION OF CLAIMEDRIGHTS-OF-WAY.
“(a) FILING REQUIREMENTS.—(1) Any party claim-

ing to be a holder of a right-of-way across public or other

Federal lands for the construction of a highway pursuant

to a grant made by Revised Statutes section 2477 (4
U.S.C, 932) that became operative before repeal of such

10

12

13

15

16

17

section on October 21, 1976, shall, on or before January °19

1, 1994, file for record in the office or offices of the Bu-

reau of Land Management responsible for management of

public lands within the State or States wherein such

claimed right-of-way is located either a notice of intent

20

21

to hold and maintain the right-of-way or a notice of aban-24

donment of such party’s claim to be the holder of such
Appendix VI, Exhibit A
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right-of-way. A notice of intent to hold and maintain such
a right-of-way shall be accompanied by information con-

cerning the actual construction, maintenance, and public
use on which such party bases its claim to have established

such a right-of-way, and by such other information regard-

ing the uses, location, and extent of such ciaimed right-
of-way as the Seeretary of the Interior may require. The

Seeretary may allow information already in the possession
of the Bureau of Land Management to be included by ref-

erence to the documents in which such information is re-

corded.
,

(2) A party filing a notice pursuant to paragraph
(1) shall also simultarieously file a copy thereof in the ap-

propriate office of any other agency responsible for man-

agement of any Federal lands traversed by the claimed

right-of-way, and shall give public notice of the party’s in-

tention to hold and maintain or t- abandon the claimed

right-of-way by publication of information concerning such

intention in one or more newspapers of general circulation
in the areas where the affected lands are located.

“(b) EFFECT.—(1) The failure of any party subject
to the requirements of subsection (a) to file the notices

or to publish the information required to be filed and pnb-

lished by such subsection within the time specified by such

subsection shall be conclusively deemed to constitute an

nage 7 af 19
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16

abandonment and relinquishment of a right-of-way with

respect to which such filing and publication is required

by such subsection.

“(2) Recordation pursuant to this section shall not.

of itself, render valid any claim which would not otherwise

be valid under applicable law or provide a basis for chang-

ing the scope, alignment, or character or extent of use of

any claimed right-of-way; and nothing in this section shall

be construed as waiving, altering, or otherwise affecting

any terms or conditions applicable to any right-of-way
‘under this Aet or any other applicable law.

“(c) INVESTIGATIONS.—(1) Upon receipt of a notice

filed pursuant to subsection (a) that a party intends to

hold and maintaina claimed right-of-way involving any

lands specified in paragraph:(2) of this subsection, the

Secretary of the Interior, acting through an appropriate

officer of the Bureau of Land Management or (if any por-

tion of a claimed right-of-way covered by this subsection

is located within a unit of the National Park System) of

the National Park Service, shall conduct an investigation
to determine the validity of each such claimed right-of-

way. The Secretary shall provide an opportunity for the

public to contest or request an investigation of the validity
of any other claimed right-of-way.

Appendix VI, Exhibit A-
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“(2)(A) The Secretary shall investigate the validity

of each claimed right-of-way any portion of which

involves—

“(i) any lands within the National Park Sys-

tem, the National Wild and Scenie River System, or

the National Wilderness Preservation System; or

“(ii) any lands being managed so as to preserve

their suitability for designation as wilderness, pursu-

ant to section 603 of this Act or any other provision

of law or regulation; or

“(ii) any area of eritical énvironmental con-

cern; or

“(iv) any other lands whose use for highway

purposes would be inconsistent with the land-use
"

plans for those lands.

10

il
12

13

14

15

“(B) The Secretary shall also investigate any claimed

right-of-way not involving lands specified in subparagraph

(A) but with respect to which a challenge is filed that

states grounds which, if proved or confirmed, would con-

stitute reason to doubt the validity of such claimed right-

or-way or any portion thereof.

17

“(3) If any portion of such claimed right-of-way is

on Federal lands managed by an agency other than the

Bureau of Land Management or the National Park Serv-

ice, the investigating officer shall request the comments -

24

oHR 1098 Res
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of such agency with Tespect to the validity of such right-
of-way.

“(4) Appropriate notice to the publie, including the
owners of any non-Federal lands affected by the claimed

right-of-way, shall be Provided with respect to initiation
of each investigation carried out pursuant to this para-
graph, and the investigating officer shall provide an oppor-
tunity for the public to submit comments concerning the

subject of the investigation.

(5) If information or comments submitted to the in-
10

. vestigating officer demonstrate that there is a dispute as
ll

to any relevant facts with respect to the validity of a right-
of-way subject to an investigation under this paragraph,
the parties to such dispute shali be afforded an adjudiea-
tory hearing on the record with respect to such disputed
issues of fact. Any such adjudicatory hearing shall be be-
fore a qualified administrative law judge whose findings
shall govern disposition of such issues of fact in any deter-
mination concerning the validity of a claimed right-of-way,

12

13

14

15

16

17

_
Subject to administrative and judicial review under appli-

20

cable provisions of law.
.

(6) If after an investigation pursuant to this para-
graph, the investigating officer finds either that a claimed
right-of-way or portion thereof is valid or that there is rea-

21

22

24

- Son to doubt the validity of such claimed right-of-way or

“BR 1006 RFs
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portion thereof, notice of such finding and the reasons

therefor shall be provided to the party claiming the right-

of-way and to all cther affected parties, including the pub-

lie.

“(7) For purposes of this section, if any portion of

a claimed right-of-way includes lands managed pursuant

to section 603 of this Act, that fact shall constitute a rea-

son to doubt the validity of such portion of such right-

of-way.

“(d) APPEALS.—(1) Any claimed right-of-way or por-

tion thereof with respect to which it is found, pursuant

to subsection (b), that there is reason to doubt the validi-

ty, shall be deemed to be invalid unless, within 30 days

after such finding the party claiming the right-of-way has

filed with the Seeretary of the Interior an appeal of such

finding, and the Secretary thereafter determines the right-

of-way to be valid. Any party other than the party claim-

ing the right-of-way, may intervene in any appeal filed

under this paragraph in support of the finding of invalidi-

ty by filing with the Secretary a notice of such intervention

within the period allowed for filing of the appeal.

“(2) Any finding by the investigating officer with re-

gard to the validity or invalidity of a claimed right-of-way

or portion thereof valid shall become final unless within

10

ll
12

13

14

15

17

21
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20
30 days after such finding a notice of appeal of such find-
ing is filed with the Secretary of the Interior.

“(3) Any decision by the Secretary with regard to an
appeal under this subsection shall be made after the party
claiming or contesting a right-of-way has been provided
with the evidence upon which the investigating officer's -

finding regarding its validity or invalidity was based and
has been given an opportunity to respond, including an

adjudicatory hearing on the record with respect to any dis-

puted issues of fact.
_

“$)(A) Pending a final determination of validity with
respect to a claimed right-of-way that is subject to an ap-
peal under this subsection, the Federal land covered by
sach elaimed right-of-way shall be managed in accordance
with applicable law {including this Act) and management
plans as if such right-of-waydid not exist, except that
such lands may continue to be used for lawful transporta-
tion, access, and related purposes of the same nature and
to the same extent as was properly permitted by the Secre-

tary on the date of enactment of this section. Any such
continued uses shall be subject to appropriate regulations

Bt

to protect the resources and values of the affected lands.

“(B) Upon a final determination of invalidity with re-

spect,to a claimed right-of-way subject to an appeal under

paragraph (3), Federal lands covered by such claimed

Appendix VI, Exhibit A
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right-of-way shall be managed in accordance with applica-

ble law and management plans.

“(C) A determination by an investigating officer as

to the validity or invalidity of a claimed right-of-way may

be appealed to the Secretary by any person, provided such

appeal is made no later than 30 days after the determina-

tion of the investigating officer. Any person filing such an

appeal shall be afforded an adjudicator hearing on the

record with regard to any disputed issue of fact. Any deci-

‘sion of the Secretary regarding such an appeal shall be

subject to judicial review.

“(5) Any decision by the Secretary pursuant to this

subsection shall be subject to judicial review under appli-

eable provisions of law, but nothing in this subsection shall

be construed as affording any right to seek or participate

in any judicial proceeding by any party not otherwise enti-

tled to see or participate in such proceeding.

“(e) CHANGE IN Use.—Any change in the scope,

alignment, or character of use of a valid right-of-way es-

tablished pursuant to Revised Statutes section 2477 shall

be subject to terms and conditions required by section 505)

of this Act or other applicable law.
,

“(f) SavINGS CLaUSE.—Nothing in this section shall

be construed as increasing or diminishing
the require-

ments of any applicable law with respect to establishment,

Appendix VI, Exhibit A
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construction, or maintenance of a highway for purposes
of obtaining a valid right-of-way pursuant to Revised Stat-
utes section 2477 prior to its repeal.
“SEC. 320. RIGHT-OFF-WAY IN. ALASKA CONSERVATION SYS-

TEM UNITS.

_
“Nothing in this Act shall be construed as exempting

-

any proposal for any construction on or change in the
scope, alignment, or character or extent of use of any por-

0
om
I

D
N

oe

tion of any right-of-way claimed to have been established
pursuant to Revised Statutes section 2477 on any lands

om _ within any conservation system unit in Alaska from the
requirements of title XI of the Alaska National Interest
Lands Conservation Act.”.
SEC. 16. WILD HORSE SANCTUARY REPORT.

(a) Wartinc PeRiop.—The Secretary shall take no
action to remove any animals covered by Public Law 92-
195 (commonty known as the “Wild Free-Roaming Horses
and Burros Act’) from any area being operated, under
an agreement with the Secretary, as a sanctuary for such
animals on May 22, 1991, or to alter arrangements exist-
ing on such date for care and maintenance of such ani-
mals, sooner than 120 days after transmittal to the House
Committee on Interior and Insular Affsirs and the Senate
Committee on Energy and Natural Resources of the report
required by this section.é

. Bt
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