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Origin ofR.S. 2477
Rights-of-Way

Historic Importance

Repealed

The right-of-wayfor the construction ofhighways
overpublic lands, not reservedfor public uses,

is hereby granted.

With this seemingly simple, 20-word federal statute Congress offered to
* grant rights-of-way to construct highways over unreserved public lands.
Originally, the grant was Section 8 of a law entitled “An Act Granting
Right ofWay to Ditch and Canal Owners over the Public Lands, and for
other Purposes.” The law was also known as the Mining Act of 1866.
Several years after the Act was passed, this provision became Section
2477 of the Revised Statutes, hence the reference as R.S. 2477. Later
still, the statute was recodified as 43 United States Code (U.S.C.) § 932.

R.S. 2477 was passed during a period in our history when the federal
government was aggressively promoting settlement of the West. Under
the authority of R.S. 2477, thousands ofmiles of highways were estab-
lished across the public domain. It was a primary authority under which
many existing state and county highways were constructed and operated
over federal lands in the Western United States. Highways were con-
structed without any approval from the federal government and with no
documentation of the public land records, so there are few official
records documenting the right-of-way or indicating that a highway was
constructed on federal land under this authority.

One hundred and ten years after its enactment, R.S. 2477 was repealed
by the Federal Land Policy and Management Act (FLPMA) of 1976.

The Issue

Grandjfathered rights

Although this century-old provision was repealed over 16 years ago, its
impact is still being felt, because highways established before October
21, 1976 (the effective date of FLPMA) were protected, as valid existing
rights-of-way.

In recent years, there has been growing debate and controversy over
whether specific highways were constructed pursuant to R.S. 2477, and
if so, the extent of the rights obtained under the grant.
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However, there is concern that public lands withdrawn for National
Parks, National Forests, NationalWildlife Refuges, and other special
management areas may be subject to grandfathered R.S. 2477 rights-of-
way. R.S. 2477 claims could affect federal land currently managed
under various management objectives by the Bureau of Land Manage-
ment (BLM), including areas either designated as, or under study for,
wilderness.

Concerns

Some commenters are concerned that historical public access to federal
lands is being closed by private land owners. R.S. 2477 claims may
also affect land previously in federal ownership that was conveyed to

private entities subject to preexisting rights-of-way. This issue is

important to some state and county governments and some federal land

managers who value the rights-of-way as important to their infrastruc-
ture.

Prior to the late 1970s, there was little hint of the ensuing controversy

Evolution of over R-S. 2477. The Department of the Interior (DOI) did little to

manage these rights-of-way, primarily deferring to state law and con-
Controversy tro 6

The issue began to emerge with the initiation of the wilderness inven-
tory process for BLM lands outside of Alaska in 1977. For purposes of

Link to wilderness wilderness inventory, (specifically for what constitutes a “roadless”

area) the DOI followed FLPMA's legislative history and adopted a

definition of a road that included a requirement for some type of con-
struction by mechanical means. This definition allowed for inventory
of large blocks of public land for wildemness consideration, but it also
created confusion because the definition of what constituted a “road”
over public lands could be seen as different from the definition of a
“right-of-way.”

. There have been few problems regarding R.S. 2477 rights-of-way in
State Differences most public land states although states have handled the issue differ-

ently. This may be because of the differences among state laws, al-

though a number of other factors also influence this situation.

Some states have no recognized R.S. 2477 highways and other states
have hundreds. The number of recognized highways is, however,
neither an indication of problems associated with R.S. 2477 nor of the

| potential for controversy in the future. Oregon currently has the great-

|

est number of recognized R.S. 2477 highways, with 450, but few

problems have resulted from these recognized claims. On the other

hand, a state with a large number of recently asserted claims may be an
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RS.2477in Utah

Burr Trail litigation

Controversy spreads

RS. 2477 in Alaska

Access an issue

Trails andfootpaths
included

indication of potential controversy. At the present time, Utah has the
Sreatest number of assertions, with over 5,000, while only 10 R.S. 2477
highways have been recognized.

To date, Utah has been the focal point formost of the controversy. The
issue erupted in 1987 over a popular Southern Utah back-country road
called the Burr Trail that borders BLM Wilderness Study Areas
(WSAs) and passes through two units in the National Park System.
With recognition of the Burr Trail as an R.S. 2477 highway, the local
county holder of the right-of-way initiated maintenance and upgrading
of the existing road. Plans for road realignment and resurfacing led to
extensive litigation in Federal District Court and ultimately in the 10th
Circuit Court of Appeals. Issues in contention included the scope of
the R.S. 2477 grant and what rights, if any, the county had to improve
the road and the federal government’s ability to impose mitigation of

- impacts toWSAs and National Parks and Recreation Areas,

The R.S. 2477 controversy soon spread to other parts of the state. For
several years, citizen groups have proposed that there be additional
public lands, beyond BLM recommendations, considered for wilder-
ness designation. In response, some counties began asserting R.S. 2477
tights-of-way on federal Jands managed by BLM and the National Park
Service. Many of these claims, if deemed valid, could potentially
disqualify areas in citizen wilderness proposals.

Prior to 1959, nearly all ofAlaska was public domain under federal
control. This, along with the great size of the state, its sparse popula-
tion, few constructed roads, and dependence upon nontraditional means
of transportation, complicates the issue of access in Alaska.

R.S. 2477 emerged as an issue in Alaska in the mid-1980s when the
U.S. Fish andWildlife Service and National Park Service began to

prepare their land-use plans for Refuges and Parks in Alaska. This
federal action precipitated the State of Alaska’s interest in using R.S.
2477 to obtain rights-of-way over federal lands as state and local
governments in the Lower 48 States had during their own early devel-
opmental periods. The state began to identify historical access routes
across federal lands (including Conservation System Units which are
areas designated for special protection by the Alaska National Interest
Lands Conservation Act (ANILCA) that potentially qualified as R.S.
2477 highways. These access routes were identified under Alaska state
law in 1961 in the AS §19.45.001(9) Act. This law included seasonal
trails, footpaths, and traditional roads and trails used by wheeled and
tracked vehicles.
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Secretarialpolicy defines
construction

Congress Debates the Issue
and Directs This Report

Moratorium proposed and

‘RS.

dropped

Report to be prepared

Included in the report

In 1985, representatives from diverse Alaska interests began a con-
certed effort to deal with the R.S. 2477 issue. Responding to this
intense interest, the Secretary of the Interior issued in 1988 new policy
on R.S. 2477 in the form of a policy statement that applied to all public
land states using criteria contained in the 1986 BLM Rights-Of-Way
manual and expanded to include criteria defined under Alaska state law.
The policy statement included a definition of construction that in
certain instances accepted mere use or passage as proof of the existence
of a highway. As might be expected, the policy is viewed quite differ-
ently among competing public interests. Some view the current policy
as extremely important to the economic and social development of
Alaska because it maximizes access options over federal and possibly
even private lands. Others view the policy as a new threat to federal
lands, particularly the newly established National Forests, Refuges,
Park Units, and other specially designated areas.

The growing number of road assertions in Utah and Alaska and the

growing controversy over the issue between states and counties and
interest groups caught the attention of Congress. In 1991, the House of
Representatives passed H.R. 1096. This bill would have imposed a
cutoff date for claims and specified how the DOI would handle future
claims. The Senate adjourned without acting on H.R. 1096.

In addition, the House-passed fiscal year 1993 appropriations bill for
the DO] and related agencies provided for a moratorium on further

processing of claims by the DOI, pending completion of legislation.
There were no comparable provisions in the Senate version. In confer-
ence, the House’s moratorium provision was dropped from the appro-
Priations bill, but the conference report did direct the DOI to conduct a

study of the history and management of R.S. 2477 rights-of-way.
(Appendix I, Exhibit A.)

The DOI was directed to prepare a report to Congress on a number of
aspects ofR.S. 2477. The directive to prepare the report requested that
the following information be addressed:

° The history of rights-of-way claimed under R.S. 2477,
. The likely impacts of current and potential claims of such

rights-of-way on the management of the federal lands.
. The likely impacts of current and potential claims of such

rights-of-way on the access to federal lands, state lands, private
lands, Indian and Native lands.

° The likely impacts of current and potential claims of such
rights-of-way on multiple-use activities.

. The current status of such claims.

Page 42477 Report



BLM Defers Processing Most
Claims Pending Completion

of Report

CRS Report

. Possible alternatives for assessing the validity of such claims.
° Alternatives to obtaining rights-of-way.‘ Sound recommendations for assessing the validity of claims,

consonant with the intent of Congress in enacting R.S. 2477 and
FLPMA, that mandated policies of retention and efficient man-

agement of the public lands.

Until completion of the report, the DOI has deferred processing of
pending claims unless there is an immediate and compelling need to

recognize or deny claims. (Appendix If, Exhibit A.)

The Library of Congress Congressional Research Service (CRS) has also
prepared a report for Congress entitled, Highway Rights OfWay: The
Controversy Over Claims Under R.S. 2477, issued January 15, 1993 and

updated April 28, 1993. The CRS Report was one ofmany sources
reviewed by DOI in preparation of this report.

The Department of the
Interior Study Process

Interagency taskforce

Public involvement

The DOI was directed to consult with Western Public Land States and
other affected interests in preparing the report. This report was prepared
in consultation with the BLM Washington Office and other federal
offices. To address this important public land issue in a manner that

responds to Congressional direction, the DOI assembled a study task
force comprised of representative(s) from each BLM state organization,
the BLM Headquarters Office, the Office of the Solicitor, the National
Park Service, the Bureau of Indian Affairs, and the U.S. Fish and Wild-
life Service. The BLM was given the responsibility to lead the Depart-
mental team. The U.S. Forest Service, part of the Department of Agri-
culture, was consulted in this process.

The active involvement of affected interests from the Western Public
Land States has been an essential element of this study. On November
18, 1992, several hundred letters and “scoping” packages were mailed to
State and local governments, land-use organizations, and other affected
interests. Notification of the study was published in the December 15,
1992 Federal Register. News releases were distributed to national,
regional, and statewide media outlets announcing the initiation of the
study and requesting information from the public.

In addition, several public meetings were held to gain input during
November and December 1992 and January 1993. Meetings were
conducted in Alaska, California, Idaho, Oregon, Montana, Nevada, and
Utah.
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Approximately 300 individuals and organizations responded to the task
force with several thousand pages ofwritten information, which was
helpful in preparing the draft report. See Appendix III, Exhibit A.

Beginning in March of 1993, nearly 4,000 copies of the Draft Report
were mailed to interested parties. Seven public meetings were held in
western states and attended by approximately 400 persons. In addition,
approximately 1000 pages ofwritten comments were received. The
information derived from the public meetings and written comments
have been considered in the preparation of this final report.

Some members of the public view remaining R.S. 2477 rights-of-way
Constituency 25 important components of state and local infrastructure, essential to

the economic growth and social well-being of the rural West. Some
Positions state and local governments argue that existing R.S. 2477 rights-of-way

are interests in property for which they should be compensated if lost.

Others see the potential recognition of additional R.S. 2477 roads as

conflicting with the goals of the FLPMA and a severe threat to federal
lands, including many areas either currently designated or under study
for designation as part of the National Wilderness Preservation System.
They stress that R.S. 2477 was repealed in 1976 and that pre-existing
tights should be construed narrowly.

Some users of public land are concerned that historical and traditional
access to federal lands might be limited. A related issue is the growing
movement to use the R.S. 2477 right-of-way authority as a means to
continue or reopen historical access through private lands to adjacent
public lands. In cooperation with local citizens groups, this has been
actively pursued in Colorado, Idaho, Montana, and Nevada.

Federal agencies have several major areas of concern regarding the R.S.
The Federal 2477issue. The first arises out of the open-ended, inchoate character of

Interest these claims. R.S. 2477 rights-of-way that existed pre-FLPMA are

protected, but there are currently no provisions for inventorying these
claims or bringing finality to this issue. This creates a continuing cloud
on Federal agencies’ ability to manage federal lands, including their
power to manage or to control improvements to state or county rights-
of-way. The ability to manage natural resource values, consider appro-
priate contemporary legislation in day-to-day management, and manage
for special values like wilderness or areas of critical environmental
concern can be compromised by this uncertainty.

RS. 2477 Report Page6
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A second area of concer arises out of the unique terms used in R.S.
2477. What is the definition of a highway? What constitutes construc-
tion? Which public lands are “not reserved for public uses”? What law,
state or federal, should answer these questions? This confusion can
result in inconsistency, unfairness, and difficulty in wise planning.

A third area involves defining the rights and responsibilities of both the
federal agency and the holder of the right-of-way, especially in relation
to federal responsibilities to manage federal lands and resources under
contemporary laws, and the federal mandate to manage some areas for
special values, such as Congressionally-designated National Parks,
National Forests, National Wildlife Refuges, National Wildemess Areas,
and areas established pursuant to Congressional authority, such as
National Monuments, Wilderness Study Areas, and Areas of Critical
Environmental Concer.
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The History of R.S. 2477
Claims

Historicalperspective

Legislative Setting

This section examines the history of R.S. 2477 from legislative, adminis-
trative, and legal perspectives.

As noted earlier, R.S. 2477 was one section of a law entitled "An Act
Granting Right ofWay To Ditch and Canal Owners Over The Public
Land, and For Other Purposes.” The law was more commonly known as
the Mining Act of 1866.

This legislation was passed during a period when the federal government
was aggressively promoting the settlement of the West. Mining and

homesteading had been occurring on the public domain without statutory
authority, as had construction of roads, ditches, and canals to support
these undertakings. Passage of the Homestead Act in 1862 began a new
era of settlement of the federal lands. Access was promoted by Con-
gress through railroad land grants and special legislation for major
transportation routes but was ignored when it came to the handling of
private and individual access. These important but smaller access
Matters were generally left to local customs or state law. The Mining
Act of 1866 not only established the first system for the patenting of
lode mining claims, but it also provided for access.

A brief look at how Congress passed this legislation provides some clues
as to how right-of-way provisions for highways and canals were as-
sembled into a mining law.

The Mining Act of 1866 was enacted in the midst of a major dispute
among factions of Congress over the handling of federal mineral depos-
its. Some, led by California, favored a do-nothing approach as mining,
unrestricted by the federal government, continued. Others favored the
sale of the mineral lands for paying off the federal debt incurred by the
Civil War and other federal activities. There was also continued move-
ment to encourage people to use theirWar scrip and settle the Western
Territories.

The House of Representatives enacted a bill authorizing the sale of
mineral lands (H.R. 322). The Senate countered with a bill providing for
preemption of lode minerals (S. 257). The Senate bill was bottled up by
the House Committee on Public Lands, so the Senate amended a House-

RS. 2477 Report Page 9



Reenacted,
Later Repealed

passed ditch and canal right-of-way Bill (H.R. 365) with a revised
version of S. 257 in order to keep the legislation out of the hands of the
House Committee on Public Lands. This last version was then approved
by the House and enacted into law on July 26, 1866. When the Senate
amended H.R. 365 with its mining bill (S. 257), there were a number of
differences with or revisions to S. 257. Most of the differences or
revisions appear to be either technical changes or additions, possibly
suggested by the California mining interests. One significant revision
was the addition of Section 8, the grant of right-of-way for highways.

Section 8 of the Mining Act was reenacted and codified as part of the
Revised Statutes in 1873. This was the result of recommendations from
the Public Land Review Commission, authorized in 1866 to review
existing legislation affecting public lands and to suggest codification
into related groups. The designation "R.S. 2477" thus replaced "Section
8 of the Mining Act."

In 1938, as part of the recodification of the statutes, R.S. 2477 became
43 U.S.C. §932 until its repeal in 1976 by FLPMA.

The significance of Congressional reenactment of this right-of-way
provision is a subject of debate. Some view the Congressional action as
a conscious move to retain a broad right-of-way authority. Others see
this as an oversight by Congress that has allowed the language of R.S.
2477 to take on a meaning that was probably unintended in the 1866
Act,

What Does R.S. 2477
Grant?

Issues andquestions

Core "intent" questions

A search of its legislative history reveals little hard evidence of what
Congress was thinking when it included Section 8 in the Mining Act of
1866. The Congressional Record offers few clues to the answer.

The words in the statute are straightforward. R.S. 2477 is a grant of a
right-of-way for the construction of highways across unreserved public
lands. One hundred and twenty seven years after enactment, however,
the intent and scope of this statute remains elusive.

Several historical and legal questions remain. Whatdid Congress grant
and to whom? If a grant was established, to what extent were rights
conveyed? How and when should these rights be applied? Who has

jurisdiction over these rights?

The Department has considered these questions carefully and reviewed
the wide range of public input supplied. The legal and policy issues are
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Positions ofaffected
interests

Many state and local
governments and access

groups

Environmental
organizations

Statutory terms

What is a highway?

complex and must be interpreted according to sound and coherent
principles. The Department will examine these questions comprehen-
sively at a later date. The parameters of the issues are outlined below.

While a wide variety of interpretations was offered to answer these and
. other questions, most of the discussion can be grouped into two, very
general, opposing viewpoints.

Some argue that the Congressional grant and its application are very
broad--a blanket authority, to be accepted by state and local govern-
ments, to build access across the public domain. They argue that the

tight was without reservation or limitation.

Others argue that Congress viewed R.S. 2477 in much narrower terms,
with specific limitations to the establishment and application of rights.
These groups take the position that R.S. 2477 rights-of-way over federal
lands should be narrowly defined and limited to their original use and
scope.

Similar differences of interpretation exist regarding many key elements
of the statute. Congress’ possible intentions in the definitions of the
statutory terms “highway,” “construction,” and “unreserved public
lands,” not surprisingly, can be imagined to support whichever position
is being advocated.

For example, many voiced support of the inclusive definition of “high-
way” citing historically broad uses of the term. Under this view, an
R.S. 2477 highway embraces any avenue of travel open to the public,
including trails, pathways, traces, and similar public travel corridors.
Under this expansive definition, these types ofways should be included
along with more substantial roads in the definition of an R.S. 2477
highway.

Others argue that Congress intended only to recognize major roads that
were mechanically constructed as R.S. 2477 rights-of-way . This posi-
tion relies on the plain meaning of the term "constniction" and on a
narrower definition of "highway." Some advance the position that most
potential R.S. 2477 highways were originally established by individuals
and were private roads with private purposes and, therefore, ineligible as

highways under R.S. 2477.

The CRS report addresses the issue of what Congress intended to grant
as a public highway. In their report, the definitions of road and highway
are compared in modern and historic contexts. The CRS report found
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What is construction?

What are unreserved
Public Lands?

Does state or federal law
control?

that the most likely interpretation of the statute is that a highway was
intended to mean a significant type of road, that is: “one that was open
for public passage, received a significant amount of public use, had
some degree of construction or improvement, and that connected cities,
towns, or other significant places, rather than simply two places.”

The intended meaning of the term “construction” is debated as well.
Some believe "construction" requires improvement by mechanical
means. Others argue that mere passage may constitute construction.
The CRS report found that some construction or improvement is a
necessary element of the grant of an R.S. 2477 highway.

What "unreserved public lands" was intended to mean is also a subject
of disagreement and ambiguity. Federal land was withdrawn and
dedicated for a wide range of federal purposes and subject to different
levels of protection. This allows interest groups to construe the ambi-
guity and complexity to support their own positions. Some argue that
because of broad federal withdrawals there was little or no unreserved

public land during the effective life ofR.S. 2477. They interpret the
term reserved land to include all types of federal actions to classify
land. Those who support this viewpoint often cite the establishment of
grazing districts under the Taylor Grazing Act as an example of a type
of federal classification action that constitutes reserved public land, thus
disqualifying any subsequent R.S. 2477 highways. Others argue that
teserved lands are those that have been withdrawn or dedicated fora
more particular purpose, such as a National Park or Indian Reservation.

Another important question about the intent of Congress in enacting
R.S. 2477 focuses upon whether state or federal law should govern.
Some look to the 1866 Mining Act’s recognition of state law and local
customs pertaining to mineral rights, and its reliance on state law to fill
in many of the details for implementation, as ample evidence that state
law should govern this grant. Others believe that federal law must
control the issue without regard to state law because the statute does not

expressly incorporate or even refer to state law.

The CRS Report characterized the proper role of state law in defining
R.S. 2477 as one of the “most fundamental and thomiest of issues." It
Notes: “state law may play some role, but may not contradict the
express statutory granting language."

The Department believes that both state and federal law are relevant to
a discussion of R.S. 2477. State law cannot override federal law, or
accept more than was offered under a federal statute. However, a state
can limit or clarify the nature of a grant it accepts, at least for its own
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purposes. The Department will explore the proper relationship of state
and federal law at a later date.

The Federal Land

Policy and

ManagementAct and
RS. 2477

BLM Position

Protect existing rights or
prevent degradation?

With enactment of FLPMA on October 21, 1976, Congress clearly set
forth its intentions for public land management. FLPMA provided for
tmnultiple-use management, a presumption that public lands should be
retained and definitive processes for granting rights over public lands.
For example, FLPMA repealed R.S. 2477 and substituted its own pro-
cess for issuance of rights-of-way over public lands. With this repeal,
subject to valid existing rights, Congress signaled that it intends to
provide continued, but managed, access to federal lands.

Many of the commenters to this report misunderstand this relationship.
Some perceive no relationship whatsoever, stating that FLPMA is
irrelevant to R.S. 2477. Others take the position that FLPMA, being
more recent legislation, should supersede whenever a case of conflict
arises. Still others indicate that there must be a balance, although con-
flicting policies, procedures, and judicial interpretations make it difficult
to determine where the balance lies.

The BLM manual attempts to follow the mandates of FLPMA while
respecting pre-existing rights. It directs the BLM to manage R.S. 2477
tights-of-way using FLPMA as long as the federal manager does not
diminish the rights of the holder. Using this approach the holder is
authorized to do what is reasonable and necessary within the confines of
the right-of-way to maintain the type of use to which it was originally
put. At the same time, the federal manager has an express duty to

prevent unnecessary and undue degradation of public lands.

With regard to FLPMA, the relationship between the saving provisions
that retain preexisting rights and the statutory mandate to regulate public
lands to prevent unnecessary and undue degradation is the central issue.
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Other Legal Issues

The "Taking" Issue

Abandonment and Statute of
Limitations

In addition to the principal legal issues identified above, there are many
other important legal questions. A brief discussion of the taking issue,
abandonment, the use of R.S. 2477 to gain access over private land, and
other questions follow.

The R.S. 2477 grant authority was repealed in 1976. Some parties
claim that holders ofR.S. 2477 rights-of-way may lose some of their
rights if substantial regulatory burdens are imposed. However, subse-
quent attempts to clarify and confirm rights that existed before 1976
will not necessarily deprive anyone of the use of their property.
Courts have long upheld the power of the state and federal governments
to reasonably regulate private property for significant public purposes.
Compensation is required when government regulation accomplishes a

“total taking" of all economically viable uses or results in a physical
invasion of property. Many options exist for clarifying R.S. 2477
issues that do not involved taking of property rights.

Current policy and case law do not recognize any form of federal
provision for abandonment of R.S. 2477 rights-of-way. This issue
needs further consideration.

In the absence of a waiver of sovereign immunity, no ane, including
state and local governments, may challenge the title of the United
States to federal property. In recognition of this, Congress passed a

quiet-title statute that now appears at 28 U.S.C. § 2409a. It allows
those who have been put on notice that the United States has a claim
adverse to their property interest to file a law suit to quiet-title within
12 years of the date the affected party discovers the adverse federal
claim. R.S. 2477 rights-of-way are easements and, therefore, interests
in land subject to the quiet title statute. If title is not confirmed within
12 years of the date the federal government takes action inconsistent
with their existence, then the right to contest the title expires. An
adverse interest to a right-of-way can be shown in many ways including
where Congress established a wilderness area, where BLM designated
an area as a WSA, or where the U.S. Forest Service blocked off a
formerway and no one had acted on it for over 12 years. The key
question is, what action by the federal government is sufficient to put
others on notice that the Government claims an interest that may defeat
the potential R.S. 2477 right-of-way claim and trigger the 12-year
period? The Department will further consider the merits of this issue.
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. This issue is quite important to the U.S. Forest Service. It involves the
Assertions by the Federal ability of the federal government to assert R.S. 2477 rights-of-way
Government ofRS. 2477 across private land to regain historic public access to federal land. A

Rights-of-Way Over Private related issue is whether federal agencies may be able to assert that such
Lands access has been established by prescription under state law whether R.S.

2477 is involved or not.

RS. 2477 is generally construed as an offer by Congress to state and
Role of State Law jacal governments to construct highways. DOI has looked to state law

to determine what constitutes a public highway under R.S. 2477. Fed-
eral highway law may also be relevant to this issue and will be explored
at a later date.

A legal opinion issued by the Deputy Solicitor to the Assistant U.S.
Attorney General on April 28, 1980, agreed that state law may govern
how these roads were established, but only to the extent that it is not
inconsistent with federal law. (Appendix Il, Exhibit J.) Major points of
contention among various public interests are the issues of federal versus
state control and whose role it is to establish criteria for highway accep-
tance and define the scope of rights.

The majority of state laws concerning public highways do not expressly
Few state laws address refer to the R.S. 2477 grant. Most state highway laws focus on what

RS. 2477 constitutes a public highway, how a public highway is created, and who
has the authority to create a public highway.

Some state statutes contain language that is very broad, while others

specifically lay out definitions and formal procedures. In other states,
only formal petitions through public officials are sufficient to establish a

highway. Some statutes declare that public use of a road over time can
establish a highway. Other statutes set forth definitions of highways that
are open to interpretation. Many states have enacted multiple statutes
providing for several factors that may operate to establish a highway.
Some state statutes refer to undocumented roads.

Several states have dedicated all section lines as public roads. If section
Section line dedications lines could be accepted as R.S. 2477 highways an extensive cross-

hatching grid of rights-of-way would be established over the existing
road network. Rights-of-way would be established at one-mile intervals
(north and south, east and west) across federal lands.

RS. 2477 Report Page 15



Was R.S. 2477 Retrospective The argument has been raised that the grant was only retrospective; i.e.,
or Prospective? it validated existing roads when the Act was passed. Those who claim

that the grant was retrospective cite court cases which support this. The
alternative argument is that R.S. 2477 provided authority for the future

granting of rights-of-way. The majority of state and federal courts have
taken the latter view.

The argument has been raised that R.S. 2477 provides a right of access
Does R.S. 2477 Apply Only to only to homestead or to mine. The vast majority of cases have found
Roads for Mining or Home- that highway rights-of-way are not limited to the mining and homestead

steading Purposes? context. The common logic of these cases is that Section 8 of the 1866
Act has been reenacted, in a distinct and independent statute, Revised
Statute 2477, separate from the other provisions of the 1866 Mining
Act.

A great many state cases deal with the establishment of highways
Federal Case Law pursuant to R.S. 2477. Almost all state cases predating FLPMA typi-

S aries
cally involve only non-federal litigants and are, therefore, not

umm: dispositive on federal R.S. 2477 issues.

There are a few federal cases that deal with R.S. 2477. However, these
cases have established no clear judicial precedents. While existing
judicial interpretation of R.S. 2477 has been inconsistent, it is still
instructive to take a brief look at some of the key federal cases.

Kleppev. New Mexico, 426 U.S. 529 (1976)

The U.S. Supreme Court dealt with the plenary power of the Congress
over the public lands arising from the Property Clause of the U.S.
Constitution, Article IV, Section 3. The Court noted its earlier 1925

U.S. Supreme Court Cases decision in Colorado v, Toll, infra, and stated, “Congress had not

purported to assume jurisdiction over highways within the Rocky
Mountain National Park, not that it lacked the power to do so under the

Property Clause.” 426 U.S, at 544.

Federal Case Law
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The Supreme Court held that a railroad right-of-way accepted by the
Central Pacific in 1868 was subject to the highway right-of-way laid out
by Alameda County in 1859 and subsequently established by the pas-
sage ofwagons. This was approved by Congress with the passage of
RS. 2477 in 1866.

Coloradov, Tol, 268 U.S. 228 (1925).

The Supreme Court held that the creation of Rocky Mountain National
Park by Congress did not take jurisdiction away from the State of Colo-
rado over existing roads within the Park. The Park Service had tried to
assert exclusive control over the roads within the Park.

USS. v. Vogler, 859 F.2d 638, (9th Cir. 1988), cert denied, 488 U.S.
1006 (1989).

The Ninth Circuit dealt with an assertion of an R.S. 2477 highway as
U.S. Court ofAppeals access to a mining claim within a National Park. The court declined to

Cases tule on the R.S. 2477 issue but did hold that the Park Service had author-
ity to regulate access reasonably pursuant to legislation passed by Con-
gress pursuant to Article IV, Sec. 3 of the U.S. Constitution.

Sierra Club v, Hodel, 848 F.2d 1068 (10th Cir. 1988),See also Sierra
Clubv, Lujan, 949 F.2d 362 (10th Cir. 1991).

This case involved attempts by Garfield County to improve the Burr
Trail in Utah. The Tenth Circuit held that the scope of an R.S. 2477
tight-of-way was determined under state law and the law in Utah was
that the road was what was reasonable and necessary for the kind of road
that existed as of the repeal of R.S. 2477 in 1976. The federal land
manager determines what is reasonable and necessary. The Court also
tuled that because of the strong interest expressed by Congress in pre-
serving WSAs, the requirements of the National Environmental Policy
Act (NEPA) were triggered by the county’s desire to improve the road
next toWSAs and, therefore, the BLM was required to prepare an
Environmental Assessment to determine whether or not an Environmen-
tal Impact Statement was required. The question of the impact of Taylor
Grazing Act withdrawals on R.S. 2477 was raised in this case, but it was
not addressed because the Burr Trail was found to have been established
prior to 1934.
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US. v, Gates of the Mountains Lakeshore Homes, 732 F.2d 1411 (9th
Cir. 1984).

The Ninth Circuit held that R.S. 2477 did not provide for legal con-
struction of the grant under State law and State law could not allow for
power lines to be placed within an R.S. 2477 right-of-way without the
permission of the U.S. Forest Service.

HumboldtCounty v. ULS,, 684 F.2d 1276 (9th Cir. 1982).

The Ninth Circuit enforced the 12-year statute of limitations contained
in the quiet title statute, 28 U.S.C. §2409a. The court also raised but
did not resolve the issue of whether the Taylor Grazing Act of 1934
itself, or by withdrawals issued pursuant to it, withdrew the public lands
from the operation of R.S. 2477.

Park County, Montana v. U.S,, 626 F.2d 618 (Sth Cir. 1980), cext
denied, 449 U.S. 1112 (198).

The Ninth Circuit held that a county was precluded from asserting an

RS. 2477 within a National Forest because the road had been closed
more than 12 years, and, therefore, the waiver of sovereign immunity in
the quiet-title statute, 28 U.S.C. § 2409a, had expired.

WildemesSociety v, Morton,
479 F.2d 842 (D.C. Cir. 1973), cert.

denied, 411 U.S. 917 (1973).

The D.C. Circuit held that the construction of a highway by a third

party on the behalf of the state is sufficient to establish an R.S. 2477
right-of-way.

Dunn, 478 F.2d 443 (9th Cir. 1973).

The Ninth Circuit, citing as authority Central Pac. RR. v. Alameda,
supra, reiterated that R.S. 2477 was passed to protect those who had

previously encroached on the public domain but had been allowed to
remain there with the knowledge and acquiescence of the United States.

Accordingly, the statute was not intended to grant any future rights.

US. v. Jenks, 804 F, Supp 232 (D. N.M. 1992).

The court found that the issue of whether an R.S. 2477 right-of-way has
USD Court Cases

been established is a question of state law.
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Wilkinsov. Department of the Interior, 634 F. Supp. 1265 (D. Colo.
1986).

This case involved a road that entered and then exited the Colorado
National Monument. The Court held that the Park Service could not
charge an entrance fee for those using the road through the Monumen
because this was an invalid restriction on the right-of-way, and the
attempt to prohibit all commercial traffic was also contrary to the right-
of-way. The court also held that reasonable regulation of commercial
traffic was authorized by legislation enacted by Congress pursuant to the
property clause of the U.S. Constitution.

US. v, 9,947.71 Acres of Land, 220 F. Supp 328 (D. Nev. 1963).

The court held that mining claimants acquired title to a right-of-way
pursuant to R.S. 2477 to access a valid mining claim, even though the
court recognized that the county involved had disclaimed the road and
the court recognized that it was not a public highway.

US. v, Emeryounty, Utah, in the U.S. District for the District of Utah,
Civil No. 92-C-106S. (D. Utah)

In 1990, Emery County filed applications for FLPMA rights-of-way and
U.S. District Court consulted with BLM for authorization to realign and improve the

Consent Decree Buckhorn Road which has been administratively recognized as an R.S.
2477 highway. Rather than complete the process, Emery County pro-
ceeded with the realignments and improvements. In the process, an

site was impacted, and other damage occurred.
Emery County argued that it did not need permission to improve the
road or deviate from the existing alignment. BLM issued three trespass
notices and a cease and desist order.

The matter was ultimately resolved by a Consent Decree approved by
the U.S. District Court which provided that the county was required to
have approval from BLM for any improvement or realignment of any
acknowledged R.S. 2477 highway. The county agreed they would notify
BLM before it undertook any on-the-ground activity, other than routine
maintenance. (Appendix IV, Exhibit A.)
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Early Department of the
Interior Guidance
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Prior to the passage of FLPMA, BLM (and before it the General Land
Office) had a very limited Congressional mandate to manage the public
domain. Its primary purpose was disposition of these lands. Long-term
fetention and management of the public lands became more important
over the years and led to the passage of FLPMA in 1976. Much greater
attention was then given to multiple use management when land-use
planning was Congressionally mandated for public lands.

After review ofDOI records no indication has been found of any
guidance or policy about R.S. 2477 rights from 1866 until 1898. In
1898, the Secretary of the Interior held that an attempt by a county to

accept R.S. 2477 grants along all section lines in the county was inef-
fective (26 L.D. 446). (Appendix II, Exhibit B.)

In 1938, an early Interior regulation was published dealing with R.S.
2477 rights-of-way (43 CFR part 244,55). The guidance read as fol-
lows: “This grant becomes effective upon the construction or establish-

ing of highways, in accordance with the state laws, over public lands
not reserved for public uses. No application should be filed under the

act, as no action on the part of the Federal Government is necessary.”
(56 LD. 533, 551 (1938). Circular 1237a.) (Appendix II, Exhibit C.)
This same position was maintained over the years. In 1955, (62 LD.
158) a decision by the DOI shows that R.S. 2477 was considered an

authority by which a highway could be established across public lands.

(Appendix II, Exhibit D.)

Regulations in effect at the time of FLPMA’s enactment had been

published in 1970 and amended in 1974. (Appendix II, Exhibit E. ) (43
CFR 2822.2-2 (FR 9646 June 13, 1970 as amended at FR 39440,
November 7, 1974.)) They addressed the management of these rights
in greater detail than previous guidance but maintained the same gen-
eral position—that grants became effective upon construction or estab-
lishment of highways in accordance with state law across unreserved

public land.

These same 1974 regulations also clarified that a right-of-way pursuant
to R.S, 2477 was limited to highway purposes. Prior to these regula-
tions, some holders of R.S. 2477 rights-of-way authorized third parties
to ancillary uses within the right-of-way, such as power or telephone
lines. This regulation stipulated that separate applications were re-

quired under other regulations to use lands within R.S. 2477 rights-of-
way for other purposes,
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Department of the

Interior Position on

RS. 2477--
Post-FLPMA

Proposed Rulemaking to

Sunset R.S. 2477

1980 Solicitor's Office

Interpretation

Section 706(a) of FLPMA repealed the right-of-way authority for R.S.
2477. Section 509(a), however, preserved valid, existing rights-of-way
acquired under former public land laws. This means that while rights-
of-way established pursuant to R.S. 2477 prior to its repeal remain valid,
no new rights-of-way could be acquired after its repeal.

After the 1976 repeal of R.S. 2477, there was a growing awareness of
the need to identify and recognize the rights that had been established

prior to 1976. Proposed regulations published in 1979 (43 CFR 2802.3-
6; 44 FR 58118, proposed October 9, 1979) would have required persons
or state or local governments to file maps within three years with BLM
showing the locations of public highways constructed under the author-

ity of R.S. 2477. (Appendix II, Exhibit F.) The submission of this
information was not intended to be conclusive evidence as to the exist-
ence of an R.S, 2477 right-of-way, but an opportunity for BLM to be

able to note the public land records. However, when final regulations
were published, they simply stated opportunity to file within three years.
(43 CFR 2802.3-6; 45 FR 44518, 44531, July 1, 1980). (Appendix II,
Exhibit G.)

In 1981, regulations were proposed to streamline the existing regula-
tions. (43 CFR 2802.3; 46 FR 39968-69, proposed Aug. 5, 1981). (Ap-
pendix II, Exhibit H.) When final regulations to streamline were pub-
lished on March 23, 1982 (43 CFR 2802.5; 47 FR 12568-70), the three-

year window was removed. (Appendix 1, Exhibit I.)

Section 603 of FLPMA mandated that BLM review, for wilderness
characteristics, roadless areas of 5,000 acres or more. Much discussion
ensued at DOI over the definitions of road and roadless area.

The Solicitor’s Office concluded in 1980 that the numerous and conflict-

ing state and federal court rulings on R.S. 2477 were not helpful in

clarifying these terms. Instead, it turned to the statutes, both R.S. 2477
and Section 603 of FLPMA, to define the terms “highway” and “road.”
Within the legislative history of FLPMA, a road must be more than a

jeep track, requiring some evidence ofmechanical improvement or
maintenance through mechanical means.

In looking at R.S. 2477, a Solicitor’s letter stated that the term “con-
struction” also required the use of some modicum of mechanical means

beyond the mere passage of vehicles. In a 1980 letter from Frederick

Ferguson, Deputy Solicitor, to James Moorman, Assistant Attorney
General, the DOI interpreted the reference to construction in R.S. 2477
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Alaska Drives
a New Policy

Different types of
transportation

Alaska legistation
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to mean that a track across the public lands not subject to mechanical
maintenance or improvement was only a “way” in the context ofwil-
derness. This meant that a “way” could not be an R.S. 2477 highway,
thus eliminating a potential conflict between R.S. 2477 and FLPMA
with regard to roadless areas. (Appendix I, Exhibit J.).
When Alaska becamea state in 1959, approximately 98 percent of its
land was in federal ownership, primarily (297 million acres) under
BLM management.

This vast area contained few roads. Miners, trappers, and Natives
traveled by foot, dogsled, or pack animal, using existing game trails or
creating new trails. A few roads were constructed by the Bureau of
Public Roads. In more recent years, access has also been gained by
snowmobiles and tracked vehicles. Access by aircraft is common in
Many areas because of the cost-effectiveness of building airstrips
compared to the cost of building roads.

In recent years, Congress specifically recognized Alaska’s unique
problems with the passage of Alaska legislation. In 1971, the Alaska
Native Claims Settlement Act (ANCSA) mandated the reservation of
access for public use across Native lands. This legislation and subse-

quent regulations established categories of easements, with different
widths corresponding to different types of use, to apply to lands con-
veyed to Native corporations.

In 1980, the Alaska National Interest Lands Conservation Act
{ANILCA) was passed, including Title XI, Transportation and Utility
Systems In and Across and Access into, Conservation System Units.
This legislation provided a process for acquiring rights-of-way for
transportation and utility systems, recognizing that most ofAlaska’s
transportation and utility network is undeveloped. Strict guidelines and
timeframes are imposed upon applicants in this process. To date,
nearly 13 years since enactment, only a few applications have been
filed under this act, presumably because potential applicants fear the
high costs and cumbersome process.

Because the state believes that access would playa critical role in the
future development of Alaska’s natural resources, there has been a

Major effort since the 1970s to identify existing roads and trails. Many
Alaska interests voiced the concern that they need and should have the

opportunity to use R.S. 2477 rights-of-way in much the same manner
state and local governments in the Lower 48 States had during their
own early developmental stages.
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In 1985, an interagency task force was formed within the DOI to work
with the state of Alaska on policy, process, and procedures for assertions
ofR.S. 2477 rights-of-way. This effort ultimately ied to the develop-
ment of the DOI policy for the administrative recognition of asserted
R.S. 2477 rights-of-way, signed by then Secretary Hodel on December
7, 1988, The Hodel policy was based on and expanded the existing
(1986) BLM Rights-of-Way Manual. The Hodel Policy was not pub-
lished in the Federal Register for public comment.

1988 Policy
The 1988 Hodel policy, attempting to account for the perceived unique-
ness of Alaska, put forward loose criteria for R.S. 2477 claims and
applied these criteria to all federal lands underDO] jurisdiction in all 30
public land states.

The Hodel policy addresses the three statutory requirements that must be
met for acceptance of an R.S. 2477 right-of-way. It also addresses
ancillary uses, the width of highways, abandonment, and to some extent,
the responsibilities of the agency and the right-of-way holder. (Appen-
dix Il, Exhibit K.)

The statutory requirements were interpreted by the Hodel policy as
follows:

.
Unreserved public lands means those federal lands open to
the operation of the public land laws. That excludes lands
reserved or dedicated by Act of Congress, Executive Order,
Secretarial Order, and some classifications authorized by statute.
Also excluded are public lands preempted or entered
by settlers under the public land laws or located under the
mining laws during the pendency of the entry or claim.

. Construction must have occurred while the lands were unre-
served public land. Construction is defined in broad terms.
It must involve a physical act of readying the highway for its
intended method of transportation, which could include foot,
horse, pack animal, or vehicle. Construction could be accom-
plished by such simple means as the removal of vegetation or
rocks, road maintenance over several years, or the mere passage
of vehicles. Survey, planning, or dedication alone do not consti-
tute construction.

. The route must be a public highway that is freely open for its
intended use but could potentially be a toll road or trail. The
inclusion of a highway in a state, county, or municipal road
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Other Provisions

Highway widths

Reasonable activities
allowed

system or the expenditure of public funds for construction or
maintenance constitutes adequate evidence of this criterion. A
statement by an appropriate public body that the highway was
and still is considered a public highway is acceptable, barring
evidence to the contrary.

The 1988 Hodel policy also provided guidance on several other aspects
of R.S. 2477 rights-of-way. It confirmed that ancillary uses required
separate authorizations under the 1974 BLM regulations.

Widths of highway rights-of-way were to be in accordance with state
law wherever possible, or established based on the width of the dis-
turbed area of the highway, including back slopes and drainage ditches.

Aband is to be plished within the procedures established

by state, local, or common law or judicial precedent.

The policy stated that under R.S. 2477, the DOI has no management
control over proper uses of a highway right-of-way unless undue or

unnecessary degradation of the servient estate can be demonstrated.
The policy disavowed jurisdiction of reasonable activities of the right-
of-way holder, while not precluding the applicability of other federal,
state, or local laws that are relevant to the use of the right-of-way.
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The Current Status

Agencies Directed to Develop
Administrative Procedures

for RS. 2477 Claims

Park Service interim
guidance

BLM Manual guidance

The first part of this section examines the recent BLM administrative
determination process. The second part describes current R.S. 2477
claims, both those that have been recognized by administrative or judi-
cial means and those that are pending. The third part addresses potential
RS. 2477 claims, including a discussion of factors that influence the
likelihood of future claims being asserted to agencies.

No formal process for either asserting or recognizing R.S. 2477 rights-
of-way currently is provided in law, regulations, or DOI policy. The
1988 Hodel policy directed all land management agencies within the
DOI to develop appropriate procedures for administratively recognizing
and to record this information on the land status records. Administrative
Tecognitions are not intended to be binding, or a final agency action.
Rather, they are recognitions of “claims” and are useful only for limited
purposes. Courts must ultimately dertermine the validity of such claims.

Federal land management agencies, and even units within a particular
agency, have been confronted with the R.S. 2477 issue to different
degrees. As might be expected, the need to deal with this issue has
influenced the pace and extent to which agencies have developed their
own internal procedures formaking administrative determinations on
RS. 2477 right-of-way claims.

The U.S. Forest Service, while not an agency of the DOI, has adopted
the 1988 policy. (Forest Service Manual 2734.51)

Neither the Bureau of Indian Affairs, nor the Bureau of Reclamation, nor
the U.S. Fish andWildlife Service has developed administrative proce-
dures.

The National Park Service, with pending claims in both Alaska and the
Lower 48 States, has begun initial work to develop supplemental guid-
ance. The Rocky Mountain Regional Office of the National Park Ser-
vice has issued interim guidance (Appendix II, Exhibit L.).

The Bureau of Land Management, the recipient of the majority of R.S.
2477 claims so far, has developed the most detailed process for handling
assertions. In 1989, the BLM published guidance on R.S. 2477 in its
manual which established procedures to evaluate and process right-of-
way claims. (Appendix II, ExhibitM.)
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Acknowledgments are
only an internal Adminis-

trative Determination

What is An Administrative
Determination?

The manual elaborates on several points. It lists Acts of Congress,
Executive Orders, and other federal activities which are recognized to
remove public land from unreserved status. It reiterates that acknowl-

edgments of R.S, 2477 claims are strictly administrative actions and not

subject to administrative appeal. It describes the minimum information

required to accompany an R.S. 2477 application to BLM. It also ad-
dresses BLM management responsibilities with regard to maintenance,
realignment, and upgrading of existing R.S. 2477 highways.

Some BLM State Offices have also issued field-level guidance to assist
the managers who typically make the administrative determination
onsite, BLM Offices in Alaska and Utah have developed the most

comprehensive guidance within the agency. (Appendix II, Exhibit N.
and O.)

An admini ive determination is an agency ition that an R.S.
2477 right-of-way probably exists. The process used to make an admin-
istrative determination has been developed in response to claims filed
and provides an administrative alternative to litigating each and every
potential right-of-way. Its is not intended to be binding or final agency
action, but simply a “recognition” of “claims” for land-use planning
purposes.

An Overview
of the

Process

Evidence is submitted

Cannot have been
constructed by the

Federal Government
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While procedures vary somewhat due to differing agency mandates,
administrative determinations currently follow the general guidelines of
the 1988 Hodel policy to determine the validity of an asserted right-of-
way.

As an example, typical steps BLM takes to make a determination under
the 1988 policy are as follows:

. The process begins when a party presents a claim to the agency.
Usually some form of supporting evidence, old maps, photo-
graphs, etc., accompanies the initial claim for highway recogni-
tion.

. The first level of agency review includes a check into the status
of the road being claimed. For example, the road in question is
checked to determine if the road was constructed by or for the
federal government. If so, it would not qualify as an R.S. 2477
highway. Public notification of the pending assertion is nor-
mally made at this initial stage. Information either to support or
refute the asserted claim is solicited from the public.
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Construction?

Public highway?

Was the right-of-way
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1976?
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Next, the agency checks to see if the statutory requirements to perfect a
grant were met in a timely manner.

. Historical records are examined to determine whether or not the
highway was constructed on public lands which were not
reserved at the time for other purposes.

. It is determined whether some form of construction occurred.
This question is reviewed both in accordance with state law and
DOI policy. If state law does not require a higher standard of
construction than set forth in the 1988 Hodel Policy, then this
definition of construction applies.

. Was the asserted right-of-way considered a public highway?
In general, a declaration by the asserter confirmed by a state or
local government that the asserted road is and has been a public
highway is sufficient to meet the test.

All three of the above conditions must have been met prior to the repeal
ofR.S. 2477 by FLPMA in 1976.

Where conditions exist on public lands to support recognition of an
R.S. 2477 right-of-way Congressional grant, the Authorized Officer
issues a letter of acknowledgment and treats the highway as a valid use
of the public lands. When evidence does not support the assertion, the
Authorized Officerwill inform the asserter that the federal land man-
agement agency does not recognize a highway.

If the asserted right-of-way is acknowledged by the federal land man-
agement agency, the agency may then determine the scope of the right-
of-way and the terms and conditions applicable to the acknowledgment,
in accordance with agency guidance.

If the review process finds that the R.S. 2477 did not validate some or
all of the asserted highway, an applicant has other options for securing
access. Issuance of a right-of-way undermore contemporary authori-
ties such as Title V of FLPMA is one option typically considered by
the BLM. The procedures and abilities to issue rights-of-way vary
widely among land management agencies.
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Controversy Over
the Process

Like most aspects ofR.S. 2477, the process outlined above has been

quite controversial. Areas of contention among various members of the
public include:

° Historic and record evidence required by the agency to substan-
tiate a claim.

. Public notification procedures.

. Disagreement regarding the definitions ofpublic highway,
construction, and unreserved public lands.

. R.S. 2477 claims being determined valid over some but not all
segments of the same highway.

: The lack of an administrative appeals process for administrative
determinations.

. The issue of trying to assert R.S. 2477 claims over private
property.

Current R.S. 2477
Claims

Recognized Claims

RS. 2477 Report

There are three different types ofR.S. 2477 claims: recognized claims
that have already been acknowledged through either an administrative
or judicial process, pending claims that have been filed with an agency
but not processed, and yet unfiled or asserted claims. The number of
pending claims has increased by thousands since 1988 when awareness
of this issue peaked.

As was mentioned earlier, thousands of highways have been established
across the Western United States under the authority of R.S. 2477~
most without any documentation on the public land record. The status
of these rights-of-way has changed little over the years. After the
repeal of the statute in 1976, the BLM attempted to identify and recog-
nize grants that had been previously accepted. State and local govern-
ments that had constructed highways under the grant were encouraged
to file maps with the BLM for notation on the public land records. The
request stated that such information would neither be conclusive evi-
dence as to the existence of an R.S. 2477 right-of-way nor would the
failure to provide such information precludea later finding as to its
existence. Most jurisdictions failed to reply.
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Pending Claims

Existing public land records indicate that approximately 1,453 R.S.
2477 rights-of-way have been administratively recognized or judicially
decreed to exist to date across BLM lands. At least two R.S. 2477
highways have been recognized in National Park Units--the Burr Trail
located in both Capitol ReefNational Park and Gien Canyon National
Recreation Area in Utah and the Glade Park Road in the Colorado
National Monument.

Information regarding other federal land management agencies was not
available for this report. Few recognized claims are thought to exist
across other agency lands.

To date, no claims for R.S. 2477 rights-of-way have been asserted to
either the Bureau of Indian Affairs or the Bureau of Reclamation. The
National Park Service has six pending claims, three in Alaska and three
in Utah,

Currently, there are approximately 5,600 pending claims on file with
the BLM nationwide, mostly in Utah, with 5,000. Other states have
very few claims pending. Many new assertions have been filed with
various federal agencies since the initiation of this study. Few asser-
tions are pending with federal land management agencies overall other
than for Utah BLM.

Potential R.S, 2477
Claims

Factors that Determine the
Likelihood of Future R.S.

2477 Claims

The number ofR.S. 2477 rights-of-way that may have been in existence
prior to 1976 but have not been confirmed is unknown and highly
speculative.

Several factors have influenced where and how access routes developed
across the Western United States prior to 1976. Historical development
patterns and associated access needs surely influenced the potential
number of qualifying highways. Topography, terrain, and climate have
helped and hindered development of access. Travel across public lands
in the arid Southwest and the Norther Tundra Region necessitated
different methods of travel and different access needs.

Several other factors contribute to the number of potential R.S. 2477
highway assertions. Obviously, future DO] policy and judicial deci-
sions are important factors. The willingness of a state or local govern-
ment to assert rights-of-way routes is another obvious factor to poten-
tial routes.
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A reference list of state statutes used to define what constitutes a state
highway anda list of case Jaw are contained in Appendix V, Exhibits A
through Q.

In summation, there are many different factors that influence the likeli-
hood of potential asserted claims. The potential for a great number of
R.S. 2477 rights-of-way on lands managed by many federal agencies is
minor, due to the fact the lands were withdrawn from the public domain
before the establishment of highways. The significant exception to this
generality is Alaska.

The Henry
Mountains--
A Case Study

Inventory ofRS. 2477
Claims

R.S. 2477 Report

Currently, little hard, quantifiable information exists regarding potential
R.S. 2477 highways. BLM in Utah, following its 1991 policy, (Appen-
dix II Exhibit N) inventoried existing roads and trails on public land
within its Henry Mountains Resource Area. Since the issuance of the
1988 Hodel policy, this is the first, and to date the only, BLM Resource
Area where such an inventory has been completed and where counties
have indicated which roads and trails they are asserting pursuant to R.S.
2477. This BLM unit provides an example of how various factors could
influence the number of potential claims in a given area. Several
commenters suggested other areas that could provide useful case studies,
but information could not be gathered or verified in time for this report.

The following discussion of the Henry Mountain Resource Area may or
may not be representative. Lack of information prevents any firm
conclusions. It is offered in order to clarify the information previously
discussed in this section on how different factors effect the potential for
RS. 2477 claims being asserted.

The BLM’s Henry Mountain Resource Area encompasses 2.6 million
acres of private, state, and BLM-administered lands within Garfield and

Wayne counties in Southeastern Utah. It is bordered to the east by the
Horseshoe Canyon Division of Canyonlands National Park and to the
east and south by Glen Canyon National Recreation Area.

In the Spring of 1991, the BLM began an inventory of potential R.S.
2477 high in preparation for completing the transportation plan
component to a new land-use plan for the Resource Area. Ascertaining
the existence or lack of highway grants under R.S. 2477 was deemed

necessary for preplanning purposes and in order to respond to the county
assertions that they were the holder of valid existing rights-of-way on

many routes that cross public lands. Claims for approximately 320 roads
have been filed with the BLM by Garfield County. All of these claims
are located on BLM-administered land except for a few that extend into
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either Glen Canyon National Recreation Area or Capitol Reef National
Park, administered by the National Park Service.

Several factors mentioned previously in this section have contributed to
the development of access routes in the Henry Mountain Resource Area
that may qualify for R.S. 2477 highways. Large blocks of unreserved
public lands are found in the Resource Area. Both Capitol Reef and
Glen Canyon are fairly recent additions to the National Park System,
created from public domain that may have underlying R.S. 2477 rights-
of-way. Past mining, ranching, and recreational use has led to develop-
ment of a fairly extensive access system in many portions of the Re-
source Area. Topography has influenced the development of either
well-established or very primitive access routes.

Utah state law is another factor. State law has established very broad
criteria for the acceptance of a public highway. No formal acceptance
of a highway is necessary, public use is accepted, and no specific road
Standards are necessary to establish a highway. A final factor is that
Garfield and Wayne counties are two of several Southern Utah counties
with a keen interest in establishing what they deem as valid R.S. 2477
highway rights.

The routes asserted range in character from well-established gravel or
paved roads to the less distinct jeep trails maintained solely by the
passage ofmotor vehicles. The approximately 320 routes currently
asserted cover about 1,450 miles. About 120 roads, spanning 800
miles, are termed Class B roads under the Utah State highway system.
All of these roads are periodically maintained by county highway
departments. Another approximately 200 roads, covering about 650
miles, are termed Class D roads. These are the most primitive classifi-
cations within the State system. They are not in the county mainte-
nance program. A rough estimate indicates that about halfof these
Class D roads were constructed by some type ofmechanical means; the
others, by mere passage ofmotor vehicles.

Except for the six roads that extend into National Park Service units (35
miles), all are on BLM land. Most do not traverse areas specially
designated by the BLM. However, a citizen group's wilderness pro-
posal is overlain by approximately 200 miles of asserted roads.

Several roads, covering approximately 16 miles, within BLMWSAs
have been asserted for agency acknowledgment. The BLM has in-
formed Utah counties that all BLM WSAs have been previously inven-
toried and found to be roadless. It is the BLM’s position that no R.S.
2477 public highways exist inWSAs in Utah.
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Impacts of Current and Potential
R.S. 2477 Claims

Broadperspective -- all
agencies

Congress has instructed the DO] to address impacts of current and
potential R.S. 2477 claims from three different perspectives in this
Report. These are: (1) impacts on the management of federal lands, (2)
impacts to multiple-use activities, and (3) impacts on access to federal,
State, private, Indian, and Native lands. These will be addressed indi-
vidually. Additionally, numerous comments were received that ad-
dressed impacts to state and local governments. These impacts will be
considered in the last part of this section.

The impacts on management discussed in this section are addressed
from the broad standpoint of all federal land management agencies
affected by the R.S. 2477 issue. No attempt has been made to split out
the discussion among the various agencies, although reference toa
particular agency or agencies will be made when appropriate.

This approach has been used for two reasons.

1. A lack of specific information and the difficulty in predicting the
number of potential R.S. 2477 claims make the precise assessment of
impacts on an agency or regional basis impossible.

2. An examination of impacts on management of federal lands as a
whole is more appropriate to the scope of this nationwide study. Also,
the identification and discussion of the central-management issues and.

concems thatmay affect federal lands in the West due to R.S. 2477 are
more in keeping with the information needs of Congress, federal land
Managers, and affected interests at this time.

Impacts on the

Management
of Federal Lands

Valid R.S. 2477 rights-of-way are recognized and importantmeans of
access to and across federal lands. In most instances they have not

presented problems to land managers. However, the recent onslaught of
assertions, so long after termination of the statute, the potential problems
of proof, and the growing contentiousness of the issue do create prob-
Jems for resource management. The uncertainty attending this issue
makes planning and development difficult, compromises an agency's
mission, and undermines the relationship between federal officials and
the people they serve. The actual impact of use of current and potential
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R.S. 2477 rights-of-way depends on the number of claims recognized,
the type of resources affected, and how the right-of-way is used. Cur-
rent and potential R.S. 2477 rights-of-way can pose significant adverse
impacts to federal land management in many situations depending on
the extent to which an agency is able to manage an R.S. 2477 grant,

Recognized R.S. 2477 rights-of-way historically have been managed
only to prevent unnecessary and undue degradation of resources, to the
extent that the holder of the right-of-way is not denied reasonable use.
RS. 2477s are sought by many because they perceive R.S, 2477s as

virtually unregulated. If this were the case, R.S. 2477 claims could
permit a higher level of impact to resources than would occur with
issuance of rights-of-way pursuant to other authorities. Under FLMPA,
for example, federal managers have authority to review changes in use
and to require appropriate mitigation of impacts. Therefore, indefinite
recognition of R.S, 2477 rights-of-way could prevent the federal govern-
ment from providing full protection to important geographic features
and biological, cultural, and physical resources. This would pose a
particularly significant threat to resource values in National Parks,
Wildlife Refuges, Wilderness andWSAs, Wild and Scenic River corri-
dors, Areas of Critical Environmental Concer, or other areas that
require special-management practices to protect important resources.
Some federal land managing bureaus have and do regulate R.S. 2477s
The Department will explore the extent of its regulatory authority over
these right-of-way.

Under this heading, impacts from R.S. 2477 highways on the manage-
ability of federal lands are discussed first. This part addresses the topic
of converting use along a right-of-way as a result of the holder's extend-
ing rights and concludes with a brief overview of agency concerns
regarding costs associated with future R.S, 2477 highway claims. Pos-
sible impacts related to wilderness follow.

The federal agencies that manage substantial acreages of federal land
and are the most likely to be affected by recognition and use of R.S.
2477 rights-of-way are the BLM, National Park Service, U.S. Fish and
Wildlife Service, and the Department of Agriculture's U.S. Forest
Service.

The missions of these agencies are summarized briefly below.

National Park Service—preservation of natural values in National
Parks, National Monuments, National Recreation Areas, Wild and
Scenic Rivers, trails, etc., while providing for public use and enjoyment.
No activity can be authorized which is in derogation of Park values and
purposes.
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US. Fish and Wildlife Service--management ofNational Wildlife Ref-
uges for protection ofmigratory waterfow! and consultation under the
Endangered Species Act and other protective legislation.

US. Forest Service--management of the National Forest System, includ-
ing many National Recreation Areas and National Forest Monuments,
according to the principles ofmultiple use and sustained yield. R.S. 2477
rights-of-way affect substantial National Forest areas. While some R.S.
2477 rights-of-way do limit the agency's management discretion, other
such rights-of-way provide important public access to the National For-
ests. The Forest Service endeavors to retain historic public access.

BLM--management of the public lands, including National Conservation
Areas and Areas of Critical Environmental Concer according to prin-
ciples ofmultiple-use and sustained yield.

Every federal agency shares a common mandate for use and protection of
federal lands and resources within a framework of long-term stewardship.
Recognition and use of R.S. 2477 rights-of-way could interfere with and
prevent effective management of the individual and common objectives of
the affected agencies in some cases. The ability of federal managers to
implement management plans and meet the requirements of federal laws,
such as the Wilderness Act, Endangered Species Act, Clean Water Act,
Archaeological Resources Protection Act, National Historic Preservation
Act, etc., would be compromised if they are required to continue indefi-
Nitely recognizing R.S. 2477 rights-of-way.

Changing the use or status of individual R.S. 2477 highways in conflict
with federal purposes could cause localized impacts. For example, road-
widening may directly impact natural resources contiguous to the right-of-
way. Converting a rough, four-wheel-drive road into a paved thoroughfare
could lead to direct impacts resulting from better access to, and increased
use of, sensitive locations.

The recognition of additional R.S. 2477 rights-of-way within a federal unit
could lead to more substantial problems. Without the ability to manage
access, the ability of federal managers to implement short- and long-term
Tesource management plans could be seriously compromised.

This potential problem of impact on management due to R.S. 2477 is
aggravated due to the inchoate nature of the grant. New claims for rights
may surface at any time, frustrating amanager’s ability to plan. Related to
this is the concern that as more time elapses between 1976 (the date the
statute was repealed) and new R.S. 2477 claims, it will become harder to
trace the evidence needed to make an accurate validation determination.
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Federal agencies manage designated wildemess areas and proposed
wilderness according to principles outlined in the Wilderness Act of
1964. It is argued that the assertion of R.S. 2477 rights-of-way in
proposed wilderness areas could be used as a tool to defeat wilderness
designation because by definition the area must be roadiess.

Concern over the ability to manage according to agency mandate is also
a particularly sensitive issue in National Parks, Wildlife Refuges, and
other similar federal reservations. These areas have been set aside for
preservation rather than multiple use purposes. R.S. 2477s within the
boundaries of these areas could compromise the specific purposes and
values these areas were established to protect.

These issues are of great interest in Alaska, where concerns over both
access and the conservation of environmental values are intense. The
large number ofmore recently established federal parks, refuges, etc.,
in Alaska create special access and management issues.

Assessing the extent of impacts of R.S. 2477 claims on the management
of federal lands is difficult. Confusion over the law and its application
further clouds this evaluation. However, an important correlation can
be made in many cases between the types of rights-of-way that may
qualify as R.S. 2477 highways and the extent of impacts that could
occur.

Generally, existing significant roads pose limited potential for conflict
with federal management purposes. In many cases, these roads are

Major travel corridors providing access for commercial and recreational
activities. As some members of the public have commented, these R.S.
2477 highways benefit both the federal managing agency and the public
in anumber ofways. This is particularly true in situations where state
or local governments provide maintenance or other services to facilitate
access,

Conversely, there is greater potential for adverse impacts to the man-
agement of federal lands if primitive roads--normally characterized as

jeep trails, constructed through use only—are asserted and deemed valid
RS. 2477 highways.

If primitive roads are recognized as valid R.S. 2477 highways, there is
greater opportunity for conflict because this type of access and associ-
ated use poses more potential for negative impacts to resources and
sensitive locations. Without the option to regulate vehicle access,
federal managers may not be able to mitigate adverse impacts or man-
age for nonmotorized types of experiences.
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The issue of impacts related to a change in use when a holder decides to
develop or extend rights on an R.S. 2477 highway is addressed next
under this heading.

Quite often, continued use of an R.S. 2477 highway has minimal impact
on the management of federal lands as long as that use continues in the
same manner and degree. However, should there be a change in use to
recognized R.S. 2477 highways, the potential for adverse impacts in-
creases. If recognized rights-of-way are substantially improved or if the
scope and use are significantly changed, the ability of federal land man-
agers to protect important resources is reduced.

For example, simple road maintenance may improve access and benefit
all. But, road

widening or reali

it could p ially cause damage

to
adjacent resources that a federal manager may have difficulty controlling.
Converting a jeep trail to accommodate heavy commercial traffic is
another example of a situation that could impose various impacts on
federal lands.

Under current policy, federal managers have no effective mechanism to
review an R.S. 2477 highway holder’s plans formaintenance or improve-
ment to identify mitigation measures necessary to meet legislative man-
dates, including protection of cultural properties, management of habitat
for sensitive plant and animal species, and management of federal land
for wilderness values. Furthermore, due to conflicting interpretations of
the statute and the lack of precise DOI procedures, federally imposed
limitations or mitigation requirements have been challenged, making it
difficult for land managers to meet legislative obligations, The DOI
intends to further explore its legal authority and obligation to manage
R.S. 2477 on federal land.

Agency costs regarding R.S. 2477 can be broken down into two general
categories--personne! costs relating to the administration of claims, and
costs associated with litigation. Administrative costs include the cost of
making administrative determinations and the cost of managing rights-of-
way once they are recognized. Administrative determinations include
costs of processing claims, reviewing historical records to determine
unreserved status, and field examinations of claimed rights-of-way.
Agency costs have been estimated to be between $1,000 and $5,000 per
claim. The cost ofmanaging recognized R.S. 2477 rights-of-way prima-
tily involves working with the holder of the right-of-way when changes
are planned. This cost is extremely variable based on a number of fac~
tors, and is not reflected in the figures above.
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Wilderness

Wilderness manageability
compromised

Wilderness proposals

Mechanically constructed
ys. primitive roads

In addition, agency litigation costs are extremely difficult to estimate,
but experience has shown that R.S. 2477 litigation can be protracted
and expensive. Litigation costs are expected to remain high until
administrative, legislative or judicial action clarifies the R.S. 2477
controversy.

Wildemess areas andWilderness Study Areas (WSAs) are roadless by
definition and preclude any recognition of R.S. 2477 rights-of-way.
BLM has been informed by two Utah counties that they intend to

pursue quiet-title actions on a road in an existing WSA.

The effect of recognition and use of R.S. 2477 rights-of-way on man-

ageability of wilderness areas andWSAs is a special concern. It is this

topic that elevated the R.S. 2477 issue to Congressional attention.

If Federal managers cannot prevent improvement and use of recognized
RS. 2477 rights-of-way, protection ofwilderness values, such as

naturalness and outstanding opportunities for solitude and primitive
recreation in wildemess areas andWSAs, could not be ensured. The

manageability of the area for protection of wilderness values would be

compromised.

If primitive access routes are recognized as R.S. 2477 highways, large
areas of public land in some areas currently proposed for wilderness

designation by various public-interest groups may be disqualified.
Citizen wilderness proposals on BLM lands in Utah and in the Califor-
nia Desert Conservation Area are two examples of this situation.

When assessing the extent of impacts of R.S. 2477 on wildemess

management and potential designations, one can again make a distinc-
tion between well-established, significant roads and primitive roads.

Well-established roads that have been constructed through some type of
mechanical means pose no threat either to existing or potential wilder-
ness. However, there is great concern over potential impacts to areas

under consideration for future designations if primitive routes con-
structed by the mere passage of vehicles are deemed valid existing R.S.
2477 highways.

Responses from public scoping echoed the impacts addressed above in

many instances and in some cases expressed very different perspectives
on impacts of R.S. 2477 on management of Federal lands. The impacts
identified by the public are listed below:
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Constituency Concerns BLM has been informed that Millard County, Utah, intends to
file suit for quiet-title to a road in the King TopWSA.

Public lands cannot be managed by BLM as Congress intends
when the lands are covered with a “spaghetti plate” of rights-of-
way.

It should be recognized by federal land managers that their
activities on the land are made possible largely because counties
have exercised their rights pursuant to R.S. 2477. An extensive
network of roads has been built and maintained at the expense
of local government and taxpayers and to the benefit of the
nontaxpaying federal agency managing the land.

Current and potential R.S. 2477 roads disrupt management of
federal lands and threaten resources and public purposes and
values of public land.

Incomplete records and confusion over the law and its applica-
tion make it difficult to inventory, thus assess, impacts of
potential R.S. 2477 claims.

It does not serve the public interest to allow abandoned rights-
of-way to be converted to other purposes that may be incompat-
ible with current purposes.

Denial ofR.S. 2477 rights-of-way does not mean that access has
been eliminated; it merely leaves access under the management
and jurisdiction ofBLM or other federal agencies. This is
precisely what Congress intended in the passage of FLPMA.

There is the potential to misuse this law greatly in a way that
would destroy so much important wildlife and recreational
lands and corresponding local and regional economies.

Congress did not designate National Parks, Refuges, and Forests
in Alaska to protect wilderness and wildlife values with the
notion that an ancient claim could be upgraded, reconstructed,
or converted to uses that are incompatible with the conservation
purposes established by law.

Confirmation of pending or potential R.S. 2477 assertions
would degrade or disqualify areas of public lands designated or

proposed for designation as wilderness.
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. The original intent ofR.S. 2477 was to open the West. The
BLM is abusing the original intent of the law by using it
to increase their control over some roads.

RS. 2477 Report

Impacts on Multiple-
Use Activities

General comments and information regarding impacts ofR.S. 2477
claims on multiple-use activities will be discussed first under this

general heading. Specific discussions relating to recreation, the mineral

industry, grazing, and the forestry industry will follow.

The U.S. Forest Service and the BLM are the principal multiple-use
land management agencies of the Nation. The public lands under the
jurisdiction of these two agencies provide for a wide variety of con-
sumptive and nonconsumptive uses, including mining, ranching, for-

estry, and recreation, to name a few.

Most of these activities have taken place on the public domain since the

settlement days of the West. As these uses developed, so did an infra-
structure of roads to support these activities. This historical network of
roads, largely still in use today, was created in a number of different
ways and by a number of different interests. Most roads were devel-

oped by users of the public lands; a few were developed by federal

management agencies; and others were established by State and local

governments. Access to federal lands that may be provided by these
roads may be very important to multiple use activities.

A portion of this road system was developed under the authority of the
R.S. 2477 grant. These R.S. 2477 highways continue to provide sig-
nificant benefits not only to public land users but also to the managing
federal agency as well. For example, the U.S. Forest Service encour-

ages the use ofR.S, 2477 to keep open historical public access to
federal lands across lands now in private ownership. Many of these
R.S. 2477 highways provide essential access, facilitating public land
uses, protection, and management. This system has been developed at

little or no cost to federal agencies or to taxpayers at large. The costs of
acquiring access by other means can be high.

R.S. 2477 was neither the only, nor perhaps even the dominant, method

by which citizens gained access to their public lands. A great deal of
access has been and continues to be developed through casual use. The

public lands and the roads across them are largely open and available to
use without the need of a right-of-way or other formal authorization.
Access for some multiple-use activities is allowed because of implicit
authorities within related legislation. For example, the Taylor Grazing
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Act and the Mining Act of 1872 have been interpreted as providing
reasonable access for individuals engaged in those activities on the
public land.

Access in support ofmultiple-use activities is an integral part of agency
planning. Access related to grazing, mining, forestry, recreation, etc., is
a key element of Forest Service and BLM management plans.

While R.S. 2477 played an important part in building the road infrastruc-
ture system on the public iands, its role should not be overstated, for at
least two important reasons:

1. R.S. 2477 is only one of several different ways that access
has been developed, and other viable alternatives continue to provide
access to and across federal lands.

2. For numerous reasons detailed earlier in this draft report, it is
not clear what percentage of the existing road infrastructure
system on the public lands is attributable to the R.S. 2477 grant.

Tt is very clear, however, that the entire road system that developed
across the public lands prior to 1976 was established and is in use today
with very few R.S. 2477 right-of-way claims asserted or recognized by
federal agencies or the court system.

Because of this, it is reasonable to assume that current and potential R.S.
2477 claims will continue to have little overall impact on multiple-use
activities. Access for a wide variety ofmultiple-use activities has been
available on the public lands and that situation will continue regardless
of the recognition ofR.S. 2477 rights-of-way. This is especially true for
significant roads that were established by the grant. These well-estab-
lished travel corridors will continue to support public land access and
activities,

The potential effect of recognition and use of primitive roads as R.S.
2477 highways is greater than continued use of significant roads because
of potential improvements to the primitive roads and increases in use.
The nature of the related impacts is described below under individual
activity headings.
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Impacts to recreation vary depending on the type of recreational activity
Recreation Activities pursued. Some supporters ofmotorized recreation feel that current and

potential R.S. 2477 claims could have a positive effect on their activi-
ties. This is because extending claims could maximize access options
and perhaps provide an opportunity to maintain or even reopen areas

currently closed by agencies.

Other recreationists feel that the proliferation of R.S. 2477 rights could
adversely impact their enjoyment ofwilderness and other uses of public
lands that are not compatible with motor vehicle use.

Both types of impacts described above are more likely if primitive
toads are recognized as R.S. 2477 highways.

. Overal] impact to the mineral industry from recognition or use of R.S.
MineralIndustry 2477 rights-of-way would be minor. A number of public respondents

Activities gid state that R.S. 2477 rights-of-way were essential because they help
to maximize access options for exploration and development. Aithough
this could be true in limited situations, particularly if primitive roads
are deemed valid R.S. 2477 highways, the availability of access under
casual use, provisions for access under the mining law, and alternative
methods of obtaining a right-of-way under FLPMA and other laws
combine to provide other means of ensuring continued access by
miners.

The overall impact of current and potential R.S. 2477 claims on grazing
Livestock Grazing activities is also minimal. The availability of access under casual use,

implicit provisions of the grazing regulations, and other alternative
methods of obtaining access provide adequate means of ensuring
continued access by livestock operators.

The overall impact of current and potential R.S. 2477 claims on forestry
Forestry uses of the public lands is minimal for the same general reasons stated

above. Many National Forests are surrounded by private lands and
securing access to them is more of a problem than controlling access
across them. R.S. 2477, along with other access acquisition authorities,
is valued by the U.S. Forest Service as a cost effective way of providing
public access.
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Constituency
Many respondents felt that multiple-use management objectives should
be placed above the objectives of holders ofR.S. 2477 rights-of-way.Concerns However, some felt that R.S. 2477 claims should mandate reconsidera-
tion of federal management objectives. Other concerns are listed as
follows:

° BLM is violating the intent of both statutes by granting R.S.
2477 pro forma and by limiting the Secretary’s ability to retain
and manage public lands for multiple use and sustained yield
with an emphasis on land-use planning, protection of the envi-
ronment, and involvement of the public in decisionmaking.

. Aconflict between management objectives and an R.S. 2477
claim is grounds for reconsidering the management objective.

. A functional R.S. 2477 will go a long way toward opening up
our public lands for public use and enjoyment and curtailing
exclusive use, commercialization for profit, and de facto man-
agement of public lands.

. The mineral industry depends on unimpeded access to remote
areas of the public domain. Any attempt to restrict the scope of
valid existing rights established under R.S. 2477 will directly
hamper mineral exploration and development that is absolutely
Vital to this country’s economy and national security.

° Access across public lands to private lands is of particular
concern because of patented mining claims surrounded by
public lands and the railroad checkerboard system of land
ownership.

. Existing regulations pertaining to several multiple-use activities
contain access provisions, such as the mining regulations under
43 CFR 3809, precluding the need for other authorizations such
as FLPMA or R.S. 2477.

Impacts from current and potential R.S. 2477 claims on access to
Impacts OnAccess federal, private, state, Alaskan Native, and Indian lands will be dis-

cussed under this heading.

Access to significant areas of public lands is an important issue. As
To Federal Lands outlined in the Government Accounting Office report of April 1992

(Federal Lands--Reasons for and Effects of Inadequate Public Access),
approximately 700million acres are owned by the federal government.
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To Private Lands

This land contains many resources (both consumptive and
nonconsumptive) of value to the American people. Intermingled with
these lands are state, local government, tribal, corporate, private, and
other lands. This fragmented pattern of ownership, especially in the
West, makes it difficult in many instances for the public to access
federal land easily or legally. Unless the federal, state, and local gov-
emments obtain additional access or identify and maintain existing
legal public access routes, non-federal landowners can often control or
deny public access to federal land.

In recent years, there has been more focus on and analysis of this
situation by some federal agencies. What are now private and state
lands may, in some cases, have included valid R.S. 2477 highways
when they were conveyed out of federal ownership. When this histori-
cal access is closed by private Jand owners, the public may be deprived
of access or may be charged a fee to access federal lands. Federal land
managers have lacked adequate resources to gain legal access across
these lands.

Recent actions to reopen or prevent closing of historical public high-
ways pursuant to state law have been actively pursued by private
citizens and by the federal government. The U.S. Forest Service and
the BLM have entered into agreements with some private citizen
groups to pursue reopening of closed historical access across private
land where such routes may

anuality

as public highways under appropri-
ate state law.

In addition, the BLM in Colorado, in conjunction with the DOI Re-
gional Solicitor’s Office, has been reviewing access needs across
private lands. Where review finds that there is a valid public highway
under Colorado state law, the private landowner is notified and BLM
manages the public lands assuming there is legal public access, Other
BLM State Offices are looking at this approach and are assessing its

applicability to their access management.

Inherent in private property ownership is a need for some sort of access
to the property. Access also affects the value of private lands through
the appraisal process. Many parcels of private land are reached by
routes across federal lands. Management ofmotorized vehicle use over
federal lands would directly affect use and enjoyment of the private
lands, especially if the only access route is across federal lands. Some
of those routes may be valid highways under appropriate state law.
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To State Lands

ToAlaskan Native Lands

When private landowners pursue formal authorization of access to their
private property, the cost of access may be a prime consideration.
There may be significant costs associated with formal authority to
construct, operate, and maintain such access. If an access route exists
that might be considered a public highway and thus not require a land-
owner to undertake these costs, this would probably be the preferred
method of access. However, R.S. 2477 is clearly only a grant for a
“public highway,” and would not be applicable as authority for a strictly
private road.

Many parcels of state land are reached by crossing federal land. Use of
state lands by state leaseholders, other users, and the public can be

significantly impacted by federal actions regarding management of
access on federal land. State lands can consist of both trust and sover-
eign lands. Trust lands are generally managed by the respective states
to maximize revenue generation in support of schools and other govern-
ment services.

While a federal district court has addressed the right of access to state
trust lands withinWSAs in Utah and has stated that there is a right for
such access, the question of the right of access to state lands in other

ic d of suchStates, as is ly ‘y to the
lands, is not so clear.

RS. 2477 highways are a valid method of securing historic access to
State lands, but they are not available prospectively. The attractive
feature for states and localities ofR.S. 2477 is that, under current

policy, no regulatory obligations are imposed, unlike other right-of-way
authorities.

Access affects the value of state lands just as it does private land. The
value of state lands may also be impacted based on the potential for
RS. 2477 rights-of-way across the land.

It was the intent of Congress to resolve aboriginal claim issues in
Alaska with the Alaska Native Claims Settlement Act (ANCSA).
Between this act and the Native Allotment Act of 1906, Native lands
have taken on a unique and prominent aspect in Alaska. Native lands

conveyed to Alaskan Natives have been not only used for the continua-
tion of traditional culture, but also for the provision of economic devel-
opment.

Access has been an important component of this issue. Access to and
across Native lands is essential for the future economic development of
Alaska, but there is a concern that uncontrolled access will impact the
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To Indian Lands

traditional lifestyles of Alaskan Natives and lessen their ability to

manage lands for their benefit. Important historical subsistence re-
sources may exist on Native lands and on adjacent federal lands. Ac-
cess to subsistence areas by contemporary access modes such as snow-
mobiles and all-terrain vehicles is considered by some Native peoples
as critical to subsistence uses.

As discussed previously, the lack of development of a traditional access
network in Alaska has resulted in unique access methods. Alaska
Natives have depended on the use of traditional lands and access routes
for subsistence. With the selection and conveyance of lands to for-

profit corporations established by and for Alaskan Natives, the value of
access has become an important issue.

Section 17(b) of ANCSA addressed the issue of reserving easements
across Native lands conveyed to Native corporations. Physical access

may exist to many Native lands, but formal authorizations over inter-

spersed federal, state, and private lands generally do not exist. Costs
associated with acquisition of other formal authorizations across federal
and other lands may be a significant impact to Native landowners in
Alaska or to the state of Alaska.

Most Indian Reservations in the Lower 48 States were established by
Congress prior to the development of extensive infrastructure and road
networks. Access to Indian lands is much the same as access to state
and private lands, including Interstate, federal, state, and county roads.
Access to Indian lands has not been identified as an issue through
public comments, and little impact is anticipated to Indian lands as a

result of existing or potential R.S. 2477 claims.

There could be impacts on access to Indian religious and cultural sites
located outside Reservations. These sites have been determined by the
courts in some cases to be Indian lands. Access to these areas could be

impacted, but the extent of the impacts is not known. No comments
were received that addressed this issue.

Many commenters on this study reiterated access concerns and sug-
gested that Federal land managers take a more aggressive role, includ-
ing the use of R.S. 2477, to lessen what they considered to be an access
dilemma. These concerns include access to and across private lands.
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Many comments stated that Alaska, for a variety of reasons, posed a
Constituency Positions special situation and that R.S. 2477 access is particularly critical to that

state. Contributing factors include the state’s large federal land base,
coupled with the fact that much of the private, State, and local property
has recently been established from federal lands.

Other typical comments included:

RS. 2477 Report

RS. 2477 maximizes access options.

Federal, state, or private individuals should reestablish R.S.
2477 rights-of-way on roads currently blocked by private
landowners in order to gain access to public lands.

Maintaining R.S. 2477 rights-of-way across private lands
ensures future access of the public to public lands.

RS. 2477 facilitates access to private lands. This is particularly
important in the West, where land ownership pattems are often
checkerboarded or where large areas of public lands surround
private inholdings.

RS. 2477 may present an opportunity to gain access to areas

currently closed, both public and private.

Denial ofR.S. 2477 does not eliminate access. It merely leaves
access under the jurisdiction of the federal land manager.

Access across public lands to private lands is of particular
concern because of patented mining claims surrounded by
public lands and railroad checkerboard.

Average citizens will never see access with Title XI. There are
too many loopholes; even major corporations won't use it.

FLPMA and ANILCA are inadequate and do not pravide the

flexibility that R.S. 2477 provides to state and local govern-
ment right-of-way needs.
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Impacts to State and Local
Governments

Constituency Concerns

Some state and local governments view access pursuant to R.S. 2477 as
a very significant issue. Their concer is not necessarily in maximizing
public highways under their management, but preserving their ability to

expand and upgrade their transportation systems to provide for road

safety and future growth. Local interests fear that their economies and
infrastructures may be limited or diminished if federal lands and re-
sources are unavailable for development. Such limits will translate to
lower tax bases for government services, loss of employment opportu-
nities for present and future generations, and the potential loss of local
control over their own destinies.

State and local governments also sometimes argue that R.S. 2477 is a

blanket authority that was granted to local government to build access
across the public domain for purposes of public convenience. They
argue that the grant was without reservation, irrevocable, and that any
taking of the right-of-way must involve compensation.

The following comments summarize many of the additional concerns

expressed by or about state and local government entities.

Because R.S. 2477 rights-of-way were historically available and stimu-
lated road building, some state and local interests would like to retain
its availability. Other right-of-way authorities are, of course, available,
but are less desirable because they involve more federal control.

. R.S. 2477 has provided state and local governments greater
flexibility in administering lands within their jurisdictions and

provided access to neighboring public and private lands.

. Federal government is undoing policy that was made for the
public.

. RS. 2477 was a blanket authority granting the right to local
government to build access across the public domain for the
purposes of public conveyance and convenience. The right
granted was total and without reservation.

. Once accepted, rights-of-way created under the R.S. 2477 grant
are irrevocable. Any taking of the grant must involve some
form of compensation to the affected state(s).

. The right granted by Congress in 1866 and the work and ex-
pense of local citizens pursuant to this right must not be treated
casually by either federal managers or the U.S. Congress.

R.S. 2477 Report Page 48



* The benefits accrue to all the people while the sacrifices made
to create them were made by the few living in the local areas.

e Many counties in the Western States are not financed to fight
the legal battles to get these rights-of-way reopened for use by
public agencies and the general public.

° The ability to assert rights-of-way is an important land manage-
Ment component that allows county and local governments the

flexibility to administer lands within their jurisdiction and
ensure access to citizens as deemed necessary. To repeal, limit,
or diminish this statute would cause undue hardship on local
governments and small rural communities.

. Counties have expended large sums ofmoney for construction
and maintenance--money, or some portion thereof, that would
otherwise have been shouldered by the federal government.

° R.S. 2477 rights-of-way must be recognized as inseparable
from other essential rights vital to the interests and stability of
local economies and cultures.

. Federal agencies should coordinate with local government and
document existing standards in land-use and resource-manage-
ment plans.

. Aconfirmation process should be established whereby all
individuals and State and local governments with unresolved
RS. 2477 claims would be required to submit proof of the
validity of their claims to the DOI for confirmation.

. An extensive network of roads has been built and maintained at
the expense of local government and local taxpayers and to the
benefit of the nontaxpaying federal agency managing the land.

. State and local governments view R.S. 2477 rights-of-way as

Property assets. Loss or reduction of use may constitute a
taking necessitating compensation.

. States owning trust lands requiring that the lands be used for the
support of the common schools and other specified institutions
are concerned that federal actions not preempt or limit their
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ability to fulfill their trust responsibilities to act for the sole
benefit of their beneficiaries.

. Denial of R.S. 2477 claims may result in heavy legal costs to
federal agencies and the federal treasury as affected parties seck
compensation.
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Currently Available Access
Authorities

Although R.S. 2477 was repealed in 1976, it is perceived by many to be
the only method of obtaining access to federal lands. This
misperception has inflamed some users of public lands. Access is a key
component of federal land management. Federal Jands are currently
managed to provide access in a variety of ways under several provisions
of law.

Most access occurs without any special authorities or privileges ex-
tended. Refuge and park visitors or public land users travel under the
terms of casual use or other implied rights that do not require a right-of-
way or other authorization.

Additionally, there are current right-of-way authorities that provide
access on federal lands other than R.S. 2477, such as Title V of FLPMA.

This section describes these access alternatives. First, alternative meth-
ods of obtaining access are discussed. Second, the legal authorities to
grant rights-of-way on public land which are available to different

agencies are described.

Alternatives to Rights-
of-Way

Access for Casual Use

The access methods described below are not a complete list of all avail-
able means of access. They indicate the types of access that exist.

“Casual use” means activities that do not ordinarily cause any appre-
ciable disturbance or damage to public lands, resources, or improve-
Mments; those types of activities do not require a right-of-way grant or

temporary-use permit pursuant to regulations. Casual use of public
lands is provided for under a number of different regulations, formining,
leases and permits, and rights-of-way and other activities. The regula-
tions at 43 CFR 2800 define casual use on lands managed by BLM in
terms of right-of-way uses. For the most part, this policy also applies to
National Forest lands.

Casual use generally includes foot traffic and the use of horses or pack
animals, although in a few instances, such traffic is prohibited to protect
resources. Off-highway vehicle use is also recognized by BLM and the
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ImplicitAuthority

Acquisition ofAccess Routes

Road and trail easements

Purchase of land

Land exchange

RS. 2477 Report

Forest Service as casual use except where areas are designated as open
only to the use of existing roads and trails, or closed to off-highway
vehicle use, Casual use ofNPS lands generally does not allow for off-
highway vehicle use.

A right of reasonable access can be implied for those engaged in valid
uses of the public lands. Formining claims, for mineral leasing, live-
stock grazing, and other uses, access is available across federal lands to
reach the allotment or permit area. Courts have found that federal

agencies must provide reasonable access to unpatented mining claims
when requested.

Sections 1323(a) and 1323(b) of ANILCA provide for reasonable
access to inholdings within National Forests and within blocks of
public tand managed by BLM.

There are several methods by which local, state, and federal agencies
and other entities can acquire access to federal land across non-federal
land by acquiring either easements or title to non-federal land. When
this is accomplished, access can be managed as part of the adjacent
federal lands by the managing federal agency.

Road or trail easements are acquired by federal agencies across private
or state land when access is needed. This method involves negotiations
with the landowner(s) and the compensation of fair market value for the
easement acquired. This a commonly used method of acquiring needed
access to federal lands.

Acquisition of title to non-federal lands is very similar to the acquisi-
tion of easements by federal agencies. This method of acquisition
differs in that federal agencies acquire (purchase at fair market value)
title to property that has been identified as needed for federal-agency
management and use. Acquisition of title to non-federal land that is

contiguous to federal land allows the federal agency to provide access
via existing routes that may cross the acquired land or to develop new
access routes, if needed.

Acquisition of land or interest in land, including easements, can also be

accomplished through the consummation of a land exchange with the
non-federal party. Exchanges of land may be made if there is a finding
that the public interest is well served and that the values of the non-
federal lands or interests are greater than the values and objectives of
the federal lands to be conveyed. Federal agencies may then manage
the lands acquired through exchange in a manner that provides reason-
able access to the agency, public land users, and the public.
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Reciprocal Access

Agreements

Access is sometimes obtained through reciprocal road agreements between
a federal agency and parties seeking access across federal land. Reciprocal
agreements can be developed that give each party the access desired. This
authority is contained at 43 CFR 2801.1-2.1.

Alternative Right-of-Way
Authorities

Title 23 of the Federal-Aid

HighwayAct

FLPMA Title V
Right-of-Way

Agency Authorities

US. Fish and Wildlife Service

U.S. Forest Service

R.S. 2477 is not the only right-of-way authority available for roads, and
because it was repealed in 1976, it cannot be used to establish rights-of-
way that were not yet in existence at that time. However, land managing
agencies are authorized to grant rights-of-way under other legal provisions.
Resolution of the R.S. 2477 issue does not affect these other provisions.
The following brief descriptions are offered as alternative right-of-way
authorities. Any right-of-way sought that cannot be proven to have existed
before 1976 and any future rights-of-way must use these authorities.

The U.S. Department of Transportation can appropriate highway rights-of-
way under Title 23 of the Federal-Aid Highway Act. The appropriation is
subject to conditions deemed necessary by the Secretary of the Interior and
the Secretary of Agriculture to protect the federal land and public interest.

FLPMA Title V replaced R.S. 2477, It authorizes the granting of rights-of-
way, to any qualified public land user. It incorporates the provisions of the
National Environmental Policy Act and other applicable legislation into the

right-of-way process. Impacts to public lands can be mitigated through
terms and conditions of the right-of-way grant. Agency regulations and
manuals clearly define the process. In some states, counties are relinguish-
ing R.S. 2477 rights-of-way in favor of FLPMA rights-of-way.

Several federal agencies have specific authorities unique to the agency. A
brief discussion follows.

The U.S. Fish andWildlife Service has right-of-way authority (50 CFR 29)
promulgated pursuant to the National Wildlife Refuge System Administra-
tion Act (16 U.S.C. 668 dd(d)). Under these regulations, a right-of-way
must be certified to be compatible with the purposes for which the refuge
was established or cannot granted without explicit authorization by Con-
gress. Additionally, the U.S. Fish andWildlife Service is authorized to
issue special-use permits for uses that existed at the time of the creation of
the Refuge. These permits contain stipulations and conditions to protect
Refuge values.

The Enabling Act for the National Forest System was passed in 1891, thus
creating a movement for separate forests and additions to forest reserva-
tions to be created by Acts of Congress and Presidential Proclamations.
Except for entries under the mining laws and water right appropriations,
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SpecialAlaskan

Right-Of-Way Authorities

17(b) Provision ofANCSA

‘Tithe XI of
ANILCA

this closed the national forests to any more unilateral appropriation of
public land for roads and trails. The method of creating rights-of-way
for roads and trails on the national forest under state law stopped.
Management of those existing public roads and trails on the national
forests continued to be under the jurisdiction of the counties unless
abandoned under state Jaw provisions.

In addition, the U.S. Forest Service has authority to issue rights-of-way
under FLPMA and the Forest Road and Trail Act (PRTA; 16 U.S.C.
§533). The Forest Service may grant rights-of-way where parties show
a need consistent with the planned uses of the forest.

The National Park Service lacks general authority to issue rights-of-way
across units of the National Park System for roads, with certain excep-
tions on a unit-by-unit basis.

There are some unique legal authorities to issue rights-of-way in Alaska.
These include easements reserved under the authority of Section 17(b)
of the Alaska Native Claims Settlement Act (ANCSA) and the Trans-
portation and Utility Corridor system process under Title XI of
{ANILCA) (43 CER Part 36).

Section 17(b) easements provide limited access over lands conveyed to
native Alaskans. These easements are very limited in width and use.
The regulations governing Section 17(b) easements are found at 43 CFR
2650.4-7. The following criteria must be met to permit a reservation of
an easement: no other reasonable alternative route of transportation
across publicly owned land can exist; they must be limited in number
and not be duplicative; they must be limited in use and size; and must
follow existing routes of travel unless otherwise justified.

Title XI of ANILCA provides a process for establishing rights-of-way
over, across, and through designated Conservation System Units and the
National Conservation and National Recreation Areas. Title XJ rights-
of-way are available for new roads, pipelines, and other transportation
and utility systems.

The process is perceived to be veryb b

compliance with the National Environmental Policy Actand approvalof
each (possibly several) affected agencies, Several small scale single
agency Title XI rights-of-ways have been processed by the U.S. Fish
andWildlife Service and the National Park Service in Alaska. Two
Major Title XI right-of-way applications have been filed by the state of
Alaska with the Ataska Region of the National Park Service.
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Recommendations--R.S. 2477

RS. 2477 Report

In the Fiscal Year 1993 House Appropriations Committee Conference
Report, Congress directed the Department of the Interior to study the
history, impacts, status, and alternatives to R.S. 2477 rights-of-way and
to make sound recommendations for assessing claims. The Department
understands that its recommendations must take into account the intent
ofR.S. 2477 and the Federal Land Policy and Management Act
(FLPMA), and that any proposed changes in use of valid rights-of-way
must be in accordance with applicable law.

The Department directed the Bureau of Land Management, Utah State
office, to take the lead in investigating this issue and preparing a report
to congress. Public participation was obtained in two stages. Prelimi-
nary “scoping” meetings were held in December 1992 and January 1993
in eight western cities. Over 6000 pages of public comments were
received and reviewed. These comments were instrumental in preparing
the March 1993 draft report, which was circulated to approximately
4000 interested parties. Seven additional public meetings were held on
the draft report and attended by nearly 400 people. Approximately 1000
pages of further comments were provided to the Department. All com-
ments received before May 7 were reviewed in preparation of the final
Teport, even if received after the public comment period closed.

The Department's draft report outlined five general alternatives for
addressing R.S, 2477. These alternatives were intended to generate
comment and discussion that would aid the Department in making
recommendations in the final report. The comments received were
beneficial in development of the recommendations that follow.

Although R.S. 2477 was repealed in 1976 by FLPMA, a law that charted
new directions for public land management, valid existing rights under
RS. 2477 at the time of repeal were protected. The final report contains
extensive information about the history, status, impacts, and alternatives
to R.S. 2477. It is intended to help congress and the public, as well as
the Department, to understand this often misunderstood issue and put it
in perspective.

To provide sound recommendations, the Department must move beyond
description and discussion. It must grapple with unresolved conflicts
and must help provide answers to several important questions, including:
what are valid existing rights, what are the proper roles of holders of
those rights and the managers of the land they traverse, and what is the
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relationship between R.S. 2477 and the modern legislation that dictates
current federal responsibilities.

Some of these answers must ultimately and finally be provided
by the courts. But the Department of the Interior should be engaged in
these questions, to bring its expertise to bear on them. To this end, the
appropriate officials of the Department have been directed to begin
work immediately on a formal rulemaking on R.S. 2477, and to publish
proposed regulations promptly. The process of rulemaking will furnish
a regularized process for exploring and resolving the many legal and
policy questions inherent in this issue, providing ample opportunity for
the public, affected states, other federal agencies, and congress to
participate.

Questions including the following will be addressed in a future
tulemaking:. Appropriate definitions of the statutory terms construction,

highways. and
i

yt rv bli
. The respective roles of, and relationships between, federal and

state law in defining key terms and resolving other issues.
. The extent of the Department’s authority and obligation to

manage R.S. 2477 rights-of-way on federal lands, including
whether some of the processes in FLPMA Title V might be
used to channel the Department’s management.. Recordation requirements.. The elements of proof for an R.S. 2477 claim.

° Public notification and administrative appeals processes.

The Secretary of the Interior has broad authority to regulate the man-
agement of the public lands, but the Department will consult with
congress on whether, and the extent to which, further congressional
action is needed.

Until final nules are effective, the Bureau of Land Management will
defer any processing ofR.S. 2477 assertions except in cases where
there is a demonstrated, compelling, and immediate need to make such
determinations.

The U.S.D.A. Forest Service suggests consideration of options that
would preserve R.S. 2477 as a tool to maintain historic public access to
federal lands across private lands. For example, congress could provide
mechanisms for assuring that R.S. 2477 rights-of-way continue to

Provide important public access where such access is necessary and
appropriate. Such mechanisms might include federal assumption of

under temporary
Ids or ive
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Exhibit
A... ... H.R. REP. NO. 901, 102d Cong., 2d Sess. 71 (1992)



102p Conaress ;

"2d Session HOUSE OF REPRESENTATIVES Report

MAKING APPROPRIATIONS FOR THE DEPARTMENT OF THE [NTERIOR
RELATED AGENCIES. FOR THE FISCAL YEAR ENDING SEPTEMBER

. 1993, AND FOR OTHER PURPOSES

Serrempen 21, L02.—Ordered to be printed

Mr. Yates, from the committee of conference,
submitted the following

CONFERENCE REPORT

(To accompany H.R. 5503|

The Committee of Conference on the disagreeing voles’of the
two Houses on the amendments of the Senate to the bill UILR. sha
“making appropriations for the Department of the Interior and lie-
lated Agencies, for the fiscal year ending September 30, 1993, and

for other purposes,” having met, after full and free conference.
have agreed to recommend and do recommend to their respective
Houses as follows:

That the Senate recede from its amendments numbered 7, IL,
20, 24 25 29 30 34 35 58 60 63 64 65, 66, 75, 79, Bl, BZ, Bu, bs,

91, 98, 100, 105, 119, 123, 129, 184, 140, 142, 146, 147.
That the House recede from its disagreement to the amend-

ments of the Senate numbered 4 5 6 9 13 L4, 15, 16, 17, 27, #2,

36 40 41 42 43 45 46 49 50 51, 52, 53, 56, 59, 67, ae, 71, TH, Ub,

106, 114, 115, 116, 117, 118, 121, 122, 125, 127, 180, 149, 151,
158, 155, and agree to the same.

Amendment numbered 1:
That the House recede from its disagreement to the umend-

ment of the Senate numbered 1, and agree to the same with an

amendment, as follows:
,

In lieu of the matter stricken and inserted by said amendment
insert the following: $544,877,000, and the Senate agree to the

same.
Amendment numbered 2:
That the House recede from its disayreement to the amend-

ment of the Senate numbered 2, and agree to the same with an

amendment, as follows:
In lieu of the sum proposed by said umendment insert:

$544,877,000, and the Senate agree to the same. .

Amendment numbered 3:

£9-115
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Amendment No. 151: Deletes House language, as proposed b
the Senate which would have prohibited the use of funds for the
sale of timber on National Forest Lands in Texas which would be

exported by
the purchaser.

mendment No. 152: Changes the section nu
by the Senate. iB

mber as proposed

Amendment No. 153: Deletes House provision stricken by the
Senate mandating reductions to various accounts in the bill as pro-
posed by the Senate.

Amendment No. 154: Restores House proposed Buy American
requirements stricken by the Senate and changes section number.

.Amendment No. 155: Deletes House proposed language that
would have prohibited the use of funds to process rights of way
claims under section 2477 of the Revised Statutes, as proposed by
the Senate.

The managers agree that by May 1, 1993, the Department of
the Interior shall submit to the appropriate committees of the Con-

ess a report on the history of rights of way claimed under section
9477 of the Revised Statutes, the likely impacts of current and _po-

tential claims of such rights of way on the management of the Fed-
eral lands, on the access to Federal lands, private lands, State
lands, Indian and Native lands, on multiple use activities, the cur-
rent status of such claims, possible alternatives for assessing the
validity of such claims and alternatives to obtaining rights of way,
iven the importance of this study to the Western public land
tates. In preparing the report the Department shall consult with

Western public lands States and other affected interests.
The managers expect sound recommendations for assessing the

validity of claims to result from this study, consonant with the
intent of Congress both in enacting R.S. 2477 and FLPMA, which
mandated policies of retention and efficient management of the
public lands.

Such validity criteria should be drawn from the intent of R.S.
2477 and FLPMA.

The managers further expect that any proposed changes in use
of a valid right of way shall be processed in accordance with the
requirements of applicable law.

Amendment No. 156: Inserts Senate finding regarding corpo-
rate responsibility and changes section number. The House had no
similar provision and the managers on the part of the House take
no position on the Senate finding. ,

Amendment No.. 157: Includes language proposed by the
Senate which authorizes the Secretary of the Interior to remove re-
strictions applicable to the use of real property located in Halawa,
Ewa, Island of Oahu, State of Hawaii as set forth in the quitclaim
deed from the United States of America dated June 30, 1967. The
managers have amended the provision so that the removal of the
restrictions shall not be effective until the city and county ofHono-
lulu have dedicated in perpetuity an equal-amount of additional
land for public park and public recreation uses.

Amendment No. 158: Includes language proposed by the
Senate amended to change the section number, and to change the
Senate language which was limited to Forest Service appeals, to

provide an expanded Forest Service decision-making and appeals
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APPENDIZ II
DEPARTMENT OF INTERIOR GUIDANCE AND REGULATIONS

Exhibit
A. Instruction Memorandum No. 93-113, Bureau of Land

Management, Dept. of Interior, January 22, 1993

B Right-of-Way, Highway, R.S, 2477, 26 L.D. 446
(1898)

Rights-of-Way for Roads and Highways Over Public
Lands, 56 I.D. 533, 551 (1938) (codified at C.F.R.
pt. 244.255)

D.. . =. . Limitation of Access to Through-Highways CrossingPublic Lands, 62 I.D. 158 (1955)
43 C.FLR. § 2822.0-3 to § 2822.2-2 (35 Fed. Reg.9,646, June 13, 1970 as amended at 39 Fed. Reg.. 39,440, Nov. 7, 1974)

43 C.F.R. § 2802.3-6 (44 Fed. Reg. 58,106, 58,118,
proposed October 7, 1979)
43 C.F.R. § 2802.3-6 (45 Fed. Reg. 44,518, 44,530-
31, July 1, 1980)

+ 43 C.F.R. § 2802.3 (46 Fed. Reg. 39,968-69,
proposed August 5, 1981)

+ °C,F.R. § 2802.5 (47 Fed. Reg. 12,568-570, March
23, 1982)

zm: Letter from Deputy Solicitor Ferguson to U.S.
Attorney General's Office, April 28, 1980

K Departmental Policy Statement on R.S. 2477,
December 7, 1988

L Interim Procedures for R.S. 2477, National Park
Service, Rocky Mountain Region, August 28, 1992

M...... Rights-of-Way Management, B.L.M. Manual 2801.48B
(1989)

N Instruction Memorandum No. UT 91-235, Change 1,Utah State Office, Bureau of Land Management, July
22, 1991

° Instruction Memorandum No. AK 92-075, Alaska State
Office, Bureau of Land Management, February 18,
1992



States Department of the Interior
BUREAU OF LAND MANAGEMENT

WASHINGTON, D.C. 20240
° 4

(REPLY REFER TO

2800 (WO 260, 150)
Affects Manual 2901

3
EMS TRANSMIsszox 1/25/93

AUNTY 22+ 1993

Instruction Memorandum No. 93-113
Expires 9/30/94

. -

To: All state Directors

From: Director

Subject: Washingten office (WO) Notification of RS 2477
: Acknowledgements

Instruction Memorandum 93-32, dated October 27, 1992 informed ail
State Directors (SD) ef the Bureau of Land Management's (BLM)
assignnent to report to the appropriate committees of Congress on

several aspects of management ef rights-of-way authorized by
Revised Statue (RS) 2477.

Until such time as the report is completed, the BLM will
acknowledge RS 2477 assertions in a most prudent manner.
Agsertions should only be examined when the State and/or local
governnental entities have shown 4 compelling and immediate need
to have a road acknowledged as a RS 2477 highway. When such an

assertion is made, the WO Division of Lands, (WO-260) ehall be
notified, and will coordinate this information with the Division
ef Congressional Affairs. Using the information from the field,
the appropriate Congressional committees will be notified of
BLM’s acknowledgement of the subject road as an RS 2477 highway.

When notifying WO-260 of an assertion, include a brief
explanation of the relevant facts, and a map of the road and
surrounding area. Telephone and/or fax the information.to Wo-260
as soon as possible, then follow-up with all the supporting
documentation. When faxing information, please direct it to Wo-

260, Attention, Ron Montagna, at (202) 653-9117.

We consider RS 2477 issues to be of the
highest

priority.
Therefore, the notification of the appropriate Congressional
conzittses on the acknowledgement of RS 2477 assertions will be
Handledin ‘a timely manner. .

Appendix II, Exhibit A
page 1 of 2
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Your cooperation in this effort ia greatly appreciated. Any
general,
questions regarding thie sesignment or RS 2477 questions inshould be directed to Ron Montagna, WO-260 at (202)653-9 is.

Qeo
Kemp Conn, Depury Araiatant Director,
Land and Renewable Resources

Appendix II, Exhibit A- Page 2 of2



Meby.RIGHT OF WAY—MIGIIWAY_SECTION 2411, B.S.

oo“
Je wos not Intended Ly section 247% of the Recteed Statates bo grants right of way

for highways ever pubile loads in advenes of aa epparect uecessity for.

Dovaras County, WasHinoton.

Scoretary Btias to the Commissioner of the General Land Ofte, Maroh
{W. v.00.) 31, 1898,

With thoir letter of April 16, 1897, the local officers at Waterville,
Washington, transmitted to your office a certified copy of an order of
the board of conuty conmiasiouers of Donglas Coanty, Washingtou,
Purporting to be an acceptaroe of rights of way olaimed to be granted
by section 2477 of the Nevined Statutes, nnd asking that the right of
way so granted aud accepted be made a mattor of reservation ln all
aubsequent patents lssued for lands affected thorcby.
Your office considered the amtter, on Apri 23, 1807, nud held that

the statute doss not authorize the exelualou of auch right of way from
patents fesued for Innds subject to such an easement. The county
comuissioners have appealed to the Department,
_ Section 2477 of the Nevised Statutes 1s ns follows:
The sight ofway for dhe constrnoliou of highways ever pablic lanila, tint reserced

for pubtla usea, te hureby grouted,
1

Clahwlug to net nuder snthority of tho laws of tha State of Wishing-
ton, the board of couuty commissioners of Douglas county, ju that
State, paased the following order: .

NE IP WEMEMDERED: That, on the Geb Hay of Apel A.D, 189708 a regutar
woeling of the boavid of county commisalouers of Dongina connty, State afWuebing-
ten, sald meeting Galng doly hold ani nll members of anit Loard belug prezont, oo
mmallen, It wee ordered Uad the right of was for the coustroctlon af hightnss over
pabile Inode, ne granted hy act ef Congress (Section 2177 Revived Statates), be

DECIGIONS RELATING TO THE PUDLIC LANDS, 447
aevepted, aud the same ie hereby accepted, ae far ne sald grant relntes fo enid
Dengies cowuty, that feto any

to the extent of thirty feat (30) on ench of allece-toneNos lo
1 Stle hereby declored that allssctions Itnee In eaSdemustyseme are hereby declared to be, tho ceuter Unes of highenss and

id counts, whotevar said seelion Jines ate bounded by p fanile,
ase hereby deefared to bs vixty feat (60) in width; wherever any

Liem IIna shelf be fown: Vetweem publio land on one alde aud private" beatxty fest fae, emil be wholly an euch
nd sud hounded om one alde by seh dectlan Hive.
ther ordered Uhab H, K. Pendergast, proseavting attorney, (or eald county

into, Alen carlified copy of this order Im the United States Land Oftes at
Weters

— Warliington, and teke nll neceomry stepe to have the Hoo. €
of the Genaral Last OMics.czeinde sush ensonent and right of ‘way fram all patente
laened fer Janis inentd cowuty, whitch eball be elalmgi! of aot fled upon enbacquent tethe date hereat,
Dated thie dth day afApril A. D., 1897.
it ls urged on appeal that It fe the duty of the land department of

the goveruinent (0 oxecuto this statute, that itan — izes the exalnaton
of tho right of way thereby granted from patents fasued for Innds to
which an easemont may have attached by virtue thereof, and that the
propriety of much action fa mouifest,
The declaration by the board of county cowmleaioncrs, that high-

woya shall be oxteuded along all section Hues designated by the publlo
surveys in anid county sixty feet in width, that whera the section Ioes
are bounded on both aldes by public lunds, such aeetion lives shall be
the conter of the highway, and that where any euch. séction Mus aball
be found to Ne between pubite fand on one sido and private land on the
other, the highway shall be wholly on nck pubtie land and bounded on
one nile by much aectlon line, embodies the manifestation of o marked
ant novel Ilberallty on the part of the couuty authoritios lu dealing
with the publlo land, ‘
‘There le no showhig of elther 9 present or w future necesalty for these

Toads or thnt any of them have been actually copatrocted, or that thelr
constroctlon and maifatenancs fa pmaticable.- Whatever may be the
scope of the statute uuder consideratisn It vertaluly was uot Intended
to grant n right of way over public lands in advance of an apparent
mecessity therefor, or on the mero suggestion that at sone future time
such ronds may be necded.

Wf public highways Lave Veen, or shail herenfter be, establishedAcross any part of the public domain, Jn puraunuce of law, thot fact
Mill ba shown by loon! public recone of which all must take notice,aud the subsequent sale or disposition by the United States of the
Innis over which sach highways ate established will not interfere with
the authorized use thereof, beonise hose acquiring such Janda will takeAppendix I], Exhibit B
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of ! them aubject to any easement esistug by authority of liw:

‘The deciaton appealed! from is afemed,
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REGULATIONS GOVERNING RIGHTS-OF-WAY FOR CANALS, DITCHES,
RESERVOIRS, WATER PIPE LINES, TELEPHONE AND TELEGRAPH
LINES, TRAMROADS, ROADS AND HIGHWAYS, OIL AND GAS PIPE
LINES, Etc.

1Cleentar t2370}

Unscrew States Derantsrent or tie Isteaor,
Genenat Lanv Ornce,

May £3, 1938.

Ceneaat. Reourstons Arcucasen to Au. Riawe-or-War Arpuica-
ving Mine Unoes tun Reoueations Conrainro i ‘Tins Cin-
CULAR

L, Appticati
ab the buul ©

state the act invoked
is to be nse. Ef there is ao locad bun
be filed with the Conuvissioner of the Gi

1, D.C,
ping required of corporations. —Application Ly a private

st he accompanied by a copy of its charter or articles

tho application should
ral Land Office, Wash-

Appendix II, Exhibit C
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ay DECISIONS OF TIE DEPARTMENT OF THE INTERIOR 551

that the fav ls are wecessary fur
‘al site purpose,of-wny for the highway or

ag required hy the act.

RIOUTS-OF-WAY FOR ROADS AND MIOHWATS OVER PUDLIO LANDS

2477, U.S. R. 8 43 UL S.C.BA. Statutory authority—Dy sect
932, it is provided:
‘The right-of way for the coastriction of hel

reserved for pnbite ases, is hereby granted,
55. When grant becomes effective.—This grant becomes effective

upon the constenction establis! of bighways, in accordaace with
tha State laws, over public lauds not reserved for public uses., No
Application should be filed under the act, as no action on the part of
the Federal Government is necessary.

over pnblite tands, not

RIOHTS-OF
WAT THAOUOH FUBLIC LANDS AND RESERVATIONS FOR OIL AND
NATURAL GAS PIFE LANES AND PUMPING PLANT BITES

GS
Faro W. Jonsson,

Commissioner,
Tconene;

W. C. Mennenieace.,
Director of Geological Survey.

Approved: Mny 23, 1938.
Oscan L. Crarman,

Assistant Secretary.
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Aonendix 17. Frhihit F

§ 2821.6

propriation and release Lo the State orits nominee of all rights of the United
States, as owner of underlying and
abutting lands, to cross over or gainaccess to the highway from its lands
crossed by or abutting the right-of-
way, subject to such terms and condi-
tions and for such duration as the au-
thorized officer of the Bureau of Land
Management deems appropriate.
§ 2821.6 Additional rights-of-way within

highway rights-of-way.
A right-of-way granted under this

subpart confers upon the grantee the
Tight to use the lands within the right-
of-way for highway purposes only.Separate application must be made
under pertinent statutes and regula-tions in order to obtain authorization
to use the lands within such rights-of-
way for other purposes. Additional
Tights-of-way will be subject vo the
highway right-of-way. Future reloca-
tion or change of the additional right-
of-way made necessary by the high-
way use will be accomplished at the
expense of the additional right-of-way
grantee. Prior to the granting of an
additional right-of-way the applicanttherefor will submit to the Authorized
Officer a written statement from the
highway right-of-way grantee indicat-
ing any objections it may have there-
to, and such stipulations as it consid-
ers desirable for the additional right-
of-way.
(39 PR 39440, Nov. 7, 19743

"$:2821.6-1 General.
No application under the regulationsof this part is required for a right-of-

way within the limits of a highway
right-of-way granted pursuant to Title
23, United States Code, for facilities
usual to a highway, except (a) where
terms of the grant or a provision oflaw specifically requires the filing of
an application for a right-of-way, (b)where the right-of-way is for electric
transmission facilities which are de-
signed for operation at a nominal volt-
age of 33 KV or above or for conver-
sion to such operation, or (c) where
the right-of-way is for oil or gas pipe-lines which are part of a pipeline
crossing other public lands, or if not
part of such a pipeline, which are

mane

Title 43—Public Lands: Interior
more than two miles long. When an2pplication is not required under theprovisions of this subparagraph, qual.fled persons may appropriate Tights.of-way for such usual highway facil.ties with the consent of the holder ofthe highway right-of-way, Whichholder will be responsible for compli.ance with §2801.1-5, in connectionwith the construction and mainte.nance of such facilities.
§ 2821.6-2 Terma of grant.
Except as modified by § 2821.6-1 ofthis subpart, rights-of-way within thelimits of a highway right-of-way grant.ed pursuant to Title 23, United States

Code, and applications for such rights.
of-way, are subject to all the regula-tions of this part pertaining to such
rights-of-way,
(43 U.S.C. 1371)

Subpart 2822—Roads Over Public
Lands Under R.S. 2477

Sovncr: 35 FR 9646, June 13, 1970, unless
otherwise noted.

§ 2822.0-3 Authority.
R.S. 2477 (43 U.S.C. 932), grants

rights-of-way for the construction of
highways over public lands, not re.
served for public uses.

§ 2822.1 Appiications.

§2822.1-1 For unreserved public lands,
No application should be filed underB.S, 2477, as no action on the part of

the Government is necessary.
§ 2822.1-2 Procedure when reserved iand

is involved; rights-of-way over revested
and reconveyed iands.

(a) Showing Required. Whena right-
of-way is desired for the construction
of a highway under R.S. 2477 over
public land reserved for public uses,and such reserved land is under the ju-risdiction of the Department of the In-
terior, and when a right-of-way is de-
sired for the construction of a high-
way under R.S. 2477 over the Revested
and Reconveyed Lands, an application
should be made in accordance with
§ 2802.1. Such application should be
accompanied by 2 map, drawn on trac-

ano



Chapter fi—Bureau of Land Management

ing linen, with two print copies there-

of, showing the location of the pro-

posed highway with relation to the

amsllest legal subdivisions of the lands

affected
(b) Revocation or modification of

withdrawal. Where reserved lands are

involved, no rights to establish or con-

struct the highway may be acquired
before the reservation is revoked or

modified to permit construction of the

highway, subject to terms and condi-

tions, if any, as may be deemed reason-

able and necessary for the adequate

protection and utilization of the re-

serve and for the protection of the

Natural resources and the environ-

ment.
{c} Revested and Reconveyed Lands,

Where Revested and Reconveyed
Lands are involved, no rights to estab-

Ush or construct the highway will be
acquired by reason of the fing of
such application unless and until the
authorized officer of the Bureau of

Land Management shall grant permis-
sion to construct the highway, subject
to such terms and conditions as he

deems necessary for the adequate pro-
tection and utilization of the lands,
and for the maintenance of the objec-
tives of the act of August 28, 1937 (50
Stat. 874, 43 U.S.C. 1181a).
135 FR 9646, June 13, 1970, as amended at
39 FR 39440, Nov. 7, 1974]

$28222 Nature of interest.

(39 FR 39440, Nov. 7, 1974}

$2322.2-1 Effective date of grant.

Grants of rights-of-way under R.S.
2477 are effective upon construction or
establishment of highways in accord-
ence with the State laws over public

wands
that are not reserved for public

(39 FR 39440, Nov. 7, 1974)

$2822.2-2 Extent of grant.
A right-of-way granted pursuant to

R.S, 2477 confers upon the grantee the
right to use the lands within the right-
ot-way for highway purposes only.
Separate application must be made
under pertinent statutes and regula-

tons in order to obtain authorization
to use the lands within such rights-of-

Annendiy 1 Evhihie & mana

§ 2822.2-2

way for other purposes. Additional

rights-of-way will be subject to the

highway right-of-way. Future reloca-

tion or change of the additional right-
of-way made necessary by the high-

way use will be accomplished at the

expense of the additional right-of-way

grantee. Prior to the granting of an

additional right-of-way the applicant
therefor will submit to the Authorized

Officer a written statement from the

highway right-of-way grantee indicat-

ing any objections it may have there-

to, and such stipulations as it consid-

ers desirable for the additional right-
of-way. Grants under R.S. 2477 are

made subject to the provisions of

§ 2801.1~5 (b), (a), (d), (e), (1), and (k)
of this chapter.

:

(39 FR 39440, Nov. %, 1874]

PART 2840—-RAILROADS, STATION
GROUNDS, WAGON ROADS

Subpart 2841—Reliroads, Wagan Reads and

Tramways in Alaska

Sec,
2841.0-3 Authority.
2841.0-7 Cross reference,
2841.1 Natureof interest.
2841.2 Procedures.
2841.2-1 Applications.
2841.2-2 Survey.
2841.3 Evidence of construction.

2841.3-1 Statement and certificates re-

quited when road is constructed.

2841.3-2 Action where required evidence is

not filed.
2841.4 Charges for transportation of pas-

sengers and freight.
2641.4-1 Required showings, consent.

2841.4-2 Schedules to be filed with Inter-

state Commerce Commission.

Subpart 2842-——Ralireads and Statlen Greunds

Outside of Alcska

2842.0-3 Authority.
2842.1 Nature of grant.
2842.2 Procedures.
2842.2-1 Applications.
2842.2-2 Evidenceof construction.

Subpart 2841—Railroads, Wagon
Roeds and Tramways in Alaska

Source: 35 FR 9647.
oth sotee

June 13, 1970, unless
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65108| Federal Register | Vol. 44, No. 190 / Tuesday, October 9, 1979 / Proposed Rules
OEPARTMENTOF THE INTERIOR

Bureau of Land Management

43 CFR Part 2800
Federal Land Policy and Mi
Act, Management of Rights-of-Wayand Related Facilities on Pubilc Landsand Reimbursement of Coste
AGENCY; Bureau of Land Management,interior.
agnor Proposed rulemaking.

asumsawr, This proposed rolemakingestablishes procedures for the
management of all rights-of-way on
public lands except for ofl, natural gasand petroleum product pipelines:Federal Aid Highways; cost-ehare rosds;and access to mining claims. Title V of
the Federal Land Policy and
Manag Act of 1976 gives the
management responsibility for these
rights-of-way to the Secretary of the
Intertor.
pate: Commants by January 7, 1900.
anpetss: Send comments to: Director
{850}, Bureau of Land Management, 1800C Street, N.W., Waabington, D.C. 20240,
Comments will be available for publicreview in

Room 5555
at the above

address during reguler business hours
(7:45 a.m to 4:15 p.m), Monday throughFriday,
FOR FURTHER INFORMATION CONTACT:
Robert C. Bruce, 202-343-8735, or Bob
Mollohan, 202-343-5537.
SUPPLEMENTARY INFORMATION: The

principal
author of this rulemaking ia

obert £. Mollohan, Divt Rights-
of-way and Project Raviaw of the
Bureau of Land Management, assisted
py the Division of Legislation and
Regulatory Management, Bureau of Land
Managsment, and the Office of the
Solicitor, Department of the Interior.
‘The Bureau of Land Management, in a

coordinated {oint effort with the Forest
* Service, invited public participation in

developing regulationa under title V of
the Federal Lend Policy and
Management Act of 1976 by tseuing «
preproposed outline of procedures for
granting rights-of-way on November 44,
1977, which invited written comments.
Four public meetings were also held to
obtain public input.
‘Title V of the Federal Land Policy and

Management Act replaces most of the
Bureau of Land Management's previous
authority for granting rights-of-way, and
provides broad discretionary power to
the agency in daveloping curreat
policies and procedures for carrying out
that authority. This proposed
rulemaking varies significantly from the

previous regulations in that ttle V of theFederal Land Poilcy and ManagementAct combined and condensed various
separete Acts dealing with specific
types of rights-of-way. This combining
Promotes unilorm right-of-way
provisions for the majority of public and
private users, In addition, title V of the
Federal Land Policy and ManagementAct made its statutory provisions
applicable to both the Bureau of Land
Manag and the Forest Services,
encouraging the twa agencies to fotatly
develop a common system for granting
rights-of-way.
Joint agency staff teams developed an

autling of suggested common right-of
way grant procedures. The outline was
distributed on November 14, 1977, to
user groups, States and other involved
governmental agencies. and interested
public and private groups. The Bureau of
Land Mpnagement and the Foreat
Service recognize the efforts and
apprectate the thoughtfu) comments of
the many participants in this jotat
rulemaking process. This proposed
rulemaking is addressed only to publiclands administered by the Bureau of
Land Management. The Forest Service
has developed a separate, but similar
set of regulations that apply to lands in
the National Forest System.
‘The Bureau of‘Land Management. inaddressing these comments, found it

frapractical to respond to each separatecomment and instead, has addressed the
mote repetitive and significant
commenta as follows:
Comment Several industry groupe

urged the development of separate
regulations dasigned specifically for
their particular needa.
Response: The Federal Land Policy*

and Management Act mandates that
right-of-way granta be authorized on the
basis of the needs and circumstances
eculiar to each tight-of-way, includingtion, ground to be occupied,

duration and terms and conditions. ff
segarate reguiations were developed for
different industry graups, the specificneeds of each grant might not be
complied with, but narrowly limited. To
be fully satisfactory. the right-of-way
granted would heve to be adequate for
the most demanding circumatance that
might occur, and specialized regulationswould defeat this purpose. .
Separete regulations for classes of

Industries, rights-of-way or u:

according to size are infeasible and
would be arbitrary in terma of
application requirements. The initial
Outline of Proposed Procedures
Hlustrated this problem, !t mentioned all
of the possible disclosure requirementsthat might be necessary under anycircumatance. The comments requested

applying for instruction

leas stringent requirements ba
boplemeated in the regulations,In the paat, Bureau of Land
Management right-of-way regulationswere highly datailed and contained ‘
much procedural guidance, mandatoryterms. widths and durations. This was
necessary to accommodate the many
specific authorities that the Federal
Land Policy and Management Act
repealed Because the Actia abroad,

=~

general authority, we have been ablato
aubatantaily sborten and simplify the .

regulations. Where necessary.additional guidance will be provided to" |the field in the Bureau Menusl. Manuals
©

~
are written in relatively broad terms for
systemwide guidance but are frequently
sapplemented 1 the Stats Offices to
achieve consistency along with
appropriate adaptation to local
conditions,
‘The rulemaking also encourages

applicants te contact local Bureau of
‘Land Macagement Offices prior to

guidance.Comment Several States and the
. Federal Highway Administration

pointed oot that the Federal Land PolicyandManagement Act did not preciuda
grants for highway purposes undersections 107 and 317 of ttle 23 of the
United States Code. They added that the
grantsmade by the Department af
‘Tranaportation under title 23 have
satisfied their needs on national forest
lands,
Alespanse: The Forest Service pians to

contitue ite current practice of ‘
consenting to appropriation ofhighwayrights-of-way by the Federal HighwayAdministration. The Bureau of Land
Manag will continue to use its
exiating regulations (43 CFR 2821) at thistme and will review the Forest Service ~,

approach for Federal Aid Highways.Comment Owners of private lands
fotermingled with public lands wanted «
perpetual easement across public lands
‘eppurtenant to the privale lands served.
Several cited altuatians where local

statutes require permanent access prior
to allowing tubdivisions of private land.
Others cited the need for permstress io obtainmortgage loans.
Response: Acceas rights-of-wayacross public land 10 reach intermingled

private lands posed a subatantial
problem for the authorw of the
regulations. While several objectivescan be stated, specific details will have
to be developed in the coat-share and
reciprocal right-of-way regulations that
will follow. The cost-share and
teciptocal right-of-' programs are in
effect where intermingled private lands
aremanaged for long-term timber
production primarily in the Pacific
Northwest, H . intermingled

+
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applicant shail »

the project for
authorization is requested.

$2802.3-3 Project description.
{a) The epplicant shall furnish an

explanation of how the project will
(nterrelate with existing and future
profects end other developments on the
public lands.
{b) The project desctipton shail be in

sufficient ae ‘ail to enable the authorized
officer to determine:
{1} The technical and economic

feaslbillty of the project:
(2) Ite impact on the environment

(3) Any
benefits provided to the

ic
{4) The safety of the proposal: and
{5) The specific publlc lands proposed

to be occupied or used.
‘When required by the authorized officer,

spolicant
shall also submit the

following:

nal
Adescription of the

proposedty:
{i} An estimated echedule for

construction of all facilities together
with anticipated manpower
requirements for each stage of
conatruction;
(it) A

description
of the construction—techniques to

be used;

ot! Total estimated construction

aryASi scription of the applicant's
alternative route considerations,

$2202.3-4 Environmental protection plan.
If the authorized officer determines

that the issuance of the right-of-way
authorization requires the preparation of
an environmental statement, the

mit a plan for the
protection andrehabilitation of the

during
operation, maintenance and termination
of the project.

$2802.3-§ Additional information.
The applicant shall furnish any other

informetion and date required by the
authorized officer to enable him/her to
make a decision on the application.

$20023-4 Maps.
(a) The authorized officermay at his/

ber
discretion require the applicant to

ap with the application. Whenfile
the authorized officer determines not to
tequire the filing of a map with the
epplication, the application may be filed

existing road controlled b:

ihe
United

States, any map showin: id

suffice. The requirements of

(b] of ection shall not eppiy in thie
situation.

teoa portraying linear rights-of-
mininum, shell show the

followingdate:
(1) The bearing and distance of the

line or the true centerline of the
facility as constructed:
(2) At least one tie to a publiclendsurvey monument to either the begis

or ending point of the right-of-way. If a
public land survey monument is not
within a reasonable distance as
determined by the authorized officer, the
survey shall be tied to either a relatively

me prominent natural
» However, when the right-of-way

crosses both
other than public lands,
public land crossed by said right-of-way
must be tied to a public land survey
monument, or if the map shows a
continuous survey from the beginni
point to the ending point of the project
regardless of land ownership, then only
one corner tie at either the initial or
terminal point le required:
(3) The exterior limits of the right-of-

way and
thewidthb there

of
(4) An
(3) All sabalviolobaof each section or

portion thereof crossed by the right-of-
way, with the subdivisions, sections,
townships, and ranges cleetly and
Properly noted: and
«_ (8) Scale of the msp. The map scale
shall be such that all of the required
information shown thereon is lagibie.
(c] Maps portraying non-linear or site-

type righta-of-way shall include the
of {b){4), (5).

and
(8) of this

section.
In addition, the

4 minimum, the

()neoe and distance of each
exterior sideline of the site;

a1
(2) At least one angle point of the

survey shall be ted to « public land
survey monument: rovided for in

paragraph
{b){2) of this section,

(a)Any
Person,

State or local
government which has constructed
public highways under authority of R.S.
2477 (43 U.S.C. 932, repealed October 12,

1976), shall file within 3 yeare of the
ive date of these reguiations a map

showing the location of all auch public

p showing the location af city
or roads. An individuai who he:

construct d
dg public

road pursuant to

toad on public land.

$2802.4 Application processing.
{a) The authorized officer

shallacknowledge, in
application and initial cost
reimbursement payment required by *

§ 2803.1-1 of
this title. An application

may be denied if the authorized officer©determines that:
(1) Theproposed right-of-way or *

permit would be inconsistent with the
purpose far which the public lands are
managed:
{2) That the proposed right-of-way

oF 3

Permit w

would not be in the public

“slThe applicant Is ot aualiied
Pox

t-of-w: emt would
eat with the act

aeother applicable laws; or
{5) The applicant does not or cannol

demonstrate that he/she bas the
technical or fineoclal capecity.
(b) Upon receipt of the

acknowledgement, the applicant may -

continua his or her occupancyof the
public land pursuant to § 2802.1(d) of-
this title to continues to gather data 3

necessary to perfect the application.
However, if the applicant finds or the;

thorized officer determines that ‘*“
surface disturbing activities will occur
gathering the necessary data to perfect
the application, the applicant shall Gi
an application for a temporary use
permit prior to entering into such
activities on the public land.
(c) The authorized officer mayrequire

the applicant for a right-of-way grant to
submit such additional information as
he deems necessary for review of the
application. Where the authorized
officerdetermin th th {nf rm tion
supplied by the applicant is Incomplete
or does not conform to the act or these
teguletions, the suthorized officer shall
either reject the application or notify the *

Ki

applicantof the continuing deficiency |

-“*"
end afford the applicant an opportunity
to correction. Where a deficiency
notice h been adequately
complied with, the authorized officer
may reject the application or notify the
applicant of the continuing def = cy
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$2002.3-2 Technical
end

financial
capably.
‘The applicant shall furnish evidence

estisfactory to the authorized officer
that the applicant has, or prior to
commencement of construction shall
have, the technica] and financial
capability to construct. operate,
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and processing may proceed. Where tha
application is accepted without a map,
the applicant ahall be notified that a
map shail be required prior ta the
issuance of the grant or permit. or within
60 days of completion of construction, as
determined by the authorized officer.
‘When the authorization is for use of an

Fr
uant to this

y
roads located on ibe ublic lands, a
State highway map showing State
highways located on public!land, and by
the case‘of a municipality, a street or
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DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFA Part 2800

(Circular No. 2468]

Rights-of-Way, Principals and
Procedures; Federai Land

roliey @

and
Act

Rights-of-Way and Related Faciltieson Public Lands and Reimbursement
ot Costs

AGENCY: Bureau of land Management,
Interior.
acmiow: Final rulemaking.

+ SUMMARY: This final rulemaking
establishes procedures for the

of all ri

f-way on
public lands except pipelines for oil.
atural gas and petroleum produc!

Federal Aid Highways; cost-share roade;
and access to mining claims. Title V of
the Federal Land Policy and

Manag Act of 1976 gives the
Management responsibility for these
rights-of-way to the Secretary of the
Interior.
EFFECTIVE OATE: July 31, 1660.
ADORESS: Any recommendations or
suggestions should be addressed to:
Director (230), Bureau of Land
Management, 1900 C Street, N.W..
Washington, D.C. 20240.
FOR FURTHER INFORMATION CONTACT:
Bob Mollohan (202) 343-5537.
SUPPLEMENTARY INFORMATION: The
proposed rulemaking on Management of
Rights-of-Way and Related Facilities on
Public Lands and Reimbursement of
Costs under the provisions of title V of
the Federal Land Policy and
Management Act of 1976 (43 U.S.C,
1761), waa published in the Federal
Register on October 9, 1979 (44 FR

| ~\\86108). The proposed rulemaking invited
‘comments for 90 days ending on January
7, 1980. During the comment period and
several days therealter. a lotal of 73
comments were received. Thirty-two of
the comments came from business
sources. mostly . fifleen from
State and local governments,

a

from Federal agen ix from local
rural electric associations and two from
individuals,
Geseral Comments

Many of the comments wanted to
know what action had been laken on the
suggestions made on the nolice of intent
to propose rulemaking. The preamble to
the proposed rulemaking contained a
detailed discussion of the comments
received on the notice of intent to

Propose nilemaking and the action
taken on these comments. It would serve
litle purpose to discuss the comments
again in thia document.
Generally, the comments on the -

proposed rulemaking expressed the
opinion that the Bureau of Land
Management had made

a
real effort ta

adopt the points raised by those
on the

granting rights-of-way outlined in"theNotice of intent. Several of the

comments stated that they thought the
proposed rulemaking waa a good effort
to meel users needs. Other comments
were of the opinion that the proposed
rulemaking needed extensive revision in
order to provide usera with arreffective
procedure for obtaining rights-of-way on
public lands.The

proposed rulemaking
ious

effort by the
Bureau ofland Management to
incorporate the changes recommended

+ in the many comments received bothin
writing and during public hearings to
provide a procedure that would be az
effective tool both for users and for
bureau personnel who Issue the rights-
of-way. Some of the suggested changes
could nol be accepted and every effort
was made to adopt changes to the
extent consistent with the law end
regulations to provide the least
burdensome rules possible.
One comment commended the efforts

made in the proposed nilemaking to
remove sexist terms, but recommended
further efforts. While appreciating this
comment, no further changes have been
made in this regard.

In addition to the general comments,
comments were received covering
specific areas of the proposed
rulemaking. The following segment of
this preamble addresses those specific
comments, setting forth only those -

sections on which comments were
received.

Specific Comments
Objectives
A comment requested that section

102(a}{2) of the Federal Land Policy and
Management Act of 1976 be repeated in
the Objectives section of the final
rulemaking. Even though this suggestion
has not been adopted. the Objectives
section makes reference to land use
plans, which requires compliance with
the provisions of 43 CFR Part 1601, the
Bureau of Land Management's land use

planning regulations. Further, therequires
fi with

8 Federal and State law, including
the requirement to comply with the
provisions of the Federal] Land Policy
and Management Act of 1976, the basic

Federal Register / Vol. 45, No. 128 / Tuesday, July 1, 1980 / Rules and Regulations

authority
for theistuance of this

rulemakii
Another comment recommended that

the Objectives section include a listing
of the types of grants that could be made
under this rulemaking. This suggestion
has not heen adopted because the type
of grant that will be made as a result of
an application for a right-of-way will be

ined

at the time of granting and
the granting document will provide the
terrus of the grant.A final comment on this section

da apecific reference to the
environmental analysis process to be”
included in the rulemaki
section of the final ruler
been emended to include a specific
referenca to the environmental analysis
process. Other sections ofthe
rulemaking, § 2802.3-4, make specific
provision for carrying out the
environmental analysis process.
Authority
A comment requested that additional

authority be listed for the issuance of
rights-of-way. This rulemaking is
concerned with the right-of-way
authority granted by title V of the
Federai Land Policy and Manag
Act. Other authority used for the
granting of rights-of-way is covered in
other parts ofTitle 43 of the Code of
Federal Regulations. Therefore, no
change has been made in the authority
section ofthe final rulemaking.

Definitions .
Several comments were directed at

the various paragraphs of this section. A

couple of comments recommended thal
the definition of the term “authorized
officer" be changed. The comments
argued thal the definition was not
specific enough and should list the
qualifications of the authorized officer,

term “authorized officer” has not
been changed. The term “authorized
officer”, as used in this section, refers in
‘most cases to the District Ma: .ger who
has management responsibility over the
tands covered by a right-of-way

*

application. These individuals are land
managers with varied backgrounds.
They do not work alone, but have in
their district offices trained personnel
who can give them the advice they need

the basis of their decision ona
way application.

A few comments suggested amending
the term "right-of-way grant” to include
the type of right or interestin the lands
that would be granted by the grant. The

wanted to include
ition such terms as

ase”, “permit”, etc.. and
to define these termsin the definition
section, As discussed above. the
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priviteges to United States citizens, its ~

applicatior shall be denied. A right-of-
way or temporary use permit shall not
be granted to 2 minor. but either may be
granted to legal guardians or trustees of
minors in their behalf.
(b) An application by a private

corporation shali be accompanied by 4

copy of its charter or articles of
incorporation. duly certified by tha
proper State official where the

was end 8 copy
ofits bylaws, duly certified by tha
secretary of the corporation.
{c) A corporation, other than 2 private
oration, shall file a copy of tha law

under which it was formad and provida
"proof of organization under the same,
end a copy of Its hylaws, duly certified
by the secretary of the corporation.
(d} When 2 corporation is doing .

business in 2 State other than that in
which it is incorporated, it shall submit
a certificate from the Secretary of State
or other proper official of that State
indicating that it has complied with tha
laws of the State governing foreign
corporations to the extent required to
entitla the company to operate in such
State, and that the corporation is in good
standing under the laws of that Stata.
(e) A copy of the resolution by the

‘boardof directors of tha corporation or
other documents authorizing the filing of
tha application shall also be filed.

(i) Each application by e partnership.
corporation, association or other
business entity shail, upon the request of
the authorized officer, disclose the
id

* y of the participants in the entity
and ahal! inciude where applicable:
{1) The name. address and citizenship

of each participant (partner, associate or
other};
(2) Where the applicant is a

‘corporation: tha name, address, and
itizenship of each owning 3

Percent ofmore of each class of shares,
together with the number and
percentage of any class of voting shares
of the entity which each shareholder is
authorized te vote; and
{3) The name, address, and citizenship

of each affiliate of the entity. Where an
ate is controlled by the entity. thea :

application shall disclose the number of
shares and the percentage of each class

ofvoting stock of that affil’

directly or indirectly, by the entity. If an
affiliate controls the entity, the number
of shares and the percentage of each

owned, directly of indirectly, by the
affiliate shall be included.“
$2802.32 Technical and financial
capabilty.
Tha applicant shall furnish evidence

Federal Register / Vol. 45, No. 128 / Tuesday, July 1, 1980 / Rules and Regulations

(4) A description of the applicant's
alternativa routa considerations. _

420023-4 Environmental protection plan.

an environmental statement. the
applicant shail submit a plan for the
protection and rehab ion of the
environment during construction.

ver ‘ ‘and
termi

of the project.

$26023-5 Additional information.
The applicant shall furnish any other

information and data required by the
authorized officer to enable him/her to
maake a decision on the application.

$20023-8 Wepa
(a) The authorized officer may at his/

her discretion require the applicant to
file a map with the application. When
the authorized officer determines not to

require a datailed map prepared in
accordance with par:
section, the applicant st

application a map euch ini

States Geological Survey Quadrangle
map or aerial photograph showing the

approximate location of the facility and
processing may proceed, Where tha

a bas
I

filed with the Department the
papersrequired by this subpart. and there hava

not been any amendments or tevisions
_of the corporation's charter, articles of
incorporation or bylaws, the
“requirements of this subpart may be met
fn subsequent applications, by specific
reference to the previous filing by date,
place and case number.

(g} If the applicant is 2 partnership,”
sssociation or other unincorporated

| |

entity, tha application shell

T\_ accompanied by a certified cop of the
articles of association, partnerahip’
agreement. or other similar document
creating the entity, if any. The
application shall be signed by each
partner or member of tha entity, unless
the antity shows evidence in the form of
a resolution or similar document that
one member has been authorized to sign
in behalf of the others. In th caf

_ such resolution each partnar shail
furnish tha evidence of qualification
which would be required if the partner
Or member were applying separately,
(h) If the applicant is # State or local

government, or agency or

instrum ity thereof, the
shalt be accompanied by a statement to
that effect and a copy of the law.

order. or other
‘andar which tha application is made.

application is accepted without 4

satisfactoryithe authorizedoficer
detailed survey map, the applicant shall

pplicant
bas, or

prior
shell

be notified
that a map pursuant 10b
(b} of this section shal

Oe ettSnancial
required pro: tothe issanceofthe

tnaintain and tarminate the project for
grant or permit. or within 60 days ol

hich authori ie
+ completion of construction, as™ d

ie th
d officer,

$2002.3-3 Project description.
- excepttat tha snthorizedofficer mayi waiveall or part o! requirements

ltigaran halle Stupap
ie

interrelate with existing and future lor temporary ute permits. When the

projects and other developments on tha

public
‘

lan
{b) Tha project description shail be in

sufficient datail to enabla the authorized
officer to determina:
{1} Ite impact on the environment:

e Any benafits provided to the -
icspul

(3) The safaty of the proposal; and
(4) Tha specific public lands proposed

to be occupied or .

(c) When required by.tha authorized
officer, the applicant shall also submit
the fo! -

(1) A descriptton of the proposed
facili

.

ity:
(2) An estimated echedule for

construction of
all

facilities together
with np

Tequirements for each stage of
construction
(2) A

description

of the
techniques lo be used: and

authorization is for use of an existing
toad controlled by tha United States,
any map showing said road shall suffice
and the requirements of paragraph {b) of
this section shall not apply in this
situation,
(b} Maps or aerial photographs

portraying linear rights-of-way. as a
thinimury, shall show the following data:
{2] Tha bearing and distance of the

traverse lina or the trua centerline of the
facility as constructed:
(2) At feast one tia to @ public land

survey monument to-elther the beginning
or ending point of tha right-of-way. Ifa
public land survey monument is not
within a reasonable distance as ~

determined by tha authorized officer, the
survey shall be tied to either « relatively

de structure of
monument of some prominent natural
feature. Howaver, when the right-of-we
crosses both public lands and lands
other than public lands, aach parcel of

Appendix Il, Exhibit G
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public land crossed by said right-of-way
must be tied to a public land survey
monument, or if the map shows a
contlnuous survey from the beginning
point to the ending paint of the project
regardless of land ownershiy

: terminal point is required:
. {3) The exterior limits of the right-of

way and the width ‘eo
(4) A north arrow:
(5) All subdivisions of each section or

portion thereof crossed by the right-of-
way, with the subdivisions, sections,
townships, and ranges clearly and
properly noted; and

{6} Scale of the map. The map scale’
shall be such that all of the required
information shown thereonis legible.
(c) Maps portraying non-linear or site-- type rights-of-way shall include the

& requirements of paragraphs {b)f4), {5}
and (6} of this section. Is addition. the

wing
(1) The bearing and distance of euch

exterior sideline of the site;
{2] At least one angle point of the

survey shall be tied to a public land
supvey mooument, aa provided fortn
paragraph [b](2] of this section.
{d) In order to facilitate proper

management of the public lends and to
assist the authorized officer in
developing a sound transportation plan,
any person or State or local government
which has conatructed public highways: under the authority ofRS, 2477 [43

7 USC, $32, repealed October 21, 1978). is
provided the opportunity to file within 3
years of the effective date of thesa
regulations a map showing tha location
of all such public highways constructed
‘under R.S. 2477, Maps filed pursuant to
thia paragraph should, as a minimum, be
a county highway map showing all
«County roada located on the public
lands. a State highway map showing
State highways located on public land,
andin the case of a municipality,astreet or toad map showing the location
of city streets or roads:An fodividual
who has constructed @ public read

*

pursuant to R.S. 2477 should, asa
minimum, submit a United Stal
Geological Survey Quadrangle showing
the location of said road on public land.

. The submission of such maps depiciting
+

| the location of alleged R.S, 2477
highways shall not be conclusive
evidence of their existence. Similarly.
failure to depict such roads shall not
preclude a later finding as to their
existence.

$20024 Application processing.

+ __ (a) The authorized officer shall
acknowledge. in writing,

receipt
of the

‘pplication
‘and initial cost’

45, No. 128 / Tuesday. July 1, 1980 / Rules and Regulations

reimbursement payment required by
$ 2803.1-1 of th’ ‘le. An application
may be denied if the authorized officer
determines that:

(1) The proposed right-of-way or
permit would be inconsistent with the
purpose for which the public lands are
managed:
(2) That the proposed right-of-way or

permit would not be in the pubiic
interest;
(3) The applicant is not qualified:
(4) The right-of-way or permit would

otherwise be inconsistent with the act or
other applicable laws: or

{5) The applicant does nol or cannot
demonstrate that he/she has the
technical or financia! capacity.
{bj Upon receipt of the

acknowledgement, the applicant may
continue his or her occupancy of the
public land puravant to § 2802.1{d) of
this title to continue to gather date
necessary to perfect the application.
However. if the applicant finds or the
authorized officer determines that
surface disturbing activities will occur in

galthert
ig the necessary data to perfect
ication, the applicant shall Ble

anpepe neti for a temporary use
permit prior to entering into su
activities on the public land.
{c) The authorized officer may require

the applicant for a right-of-way grant to
submit such additional information as
he deems

necessary
for review of the

All requests for
additi

information shall bein writing. Where
the authorized officer determines that
the information supplled by the
applicant is Incomplete or does not
conform to the act or these regulations,
the authorized officer shail notify the
applicant of these deficiencies and
afford the applicant an opportunity to
file a correction. Where a deficiency
fotice has not been adequately
complied with. the authorized officer
may eject the application or notify the
applicant of the continuing deficiency
and afford the applicant an opportunity
to file # correction.
(d) Prior to isauing a right-of-way

grant or temporary use permit, the
authorized officer shall:
{1] Complete an environmental

analysis in accordance with the
National Environmental Policy Act of
1989;

(2} Determine compliance of
u

the
applicant's proposed plans with
applicable Federal and State laws;
{3) Consult with all other Federal,

State, and local agencies having an
interest. as appropriate; and

4) ny other action necessary to
fully avaluate and m: dacision to
approve or deny thi ication and

44531

prescribe suitable terms and conditions
for the grant or permit.

te] The authorized officer may hold
public meetings on on application fora
nght-of-way grant or \emporary use
permit if he determines that such
meetings are appropriate and that
sufficient public interest exists ta
warrant the time and expense of such
meetings. Notice of public meetings shall
be published in the Federal Register or
in iocal newspapers or in both.
{fA tight-of-way grant or temporary

use permit need nat conform to the
epplicant'’s praposal, but may contain
auch modifications, terms. stipulations
or conditions, including changes in route
or sile location on public lands. as the
authorized officer determines ta be

appropriate. we

(g) No right-of-way grant or
temporaryuse permit shall bein effect until

applicant has accepted,in writing,theterms and conditions of the grant or
permit. Written acceptance shail
conatitute an agreement between the
spplicant and the United S that, in
consideration of the right to use public
lands, the applicant shall comply with

terms and conditions contained in
the authorization and the provisions of

applicable laws and regulations.
(h) The authorized officer may place a

provision in a right-of-way grant
fequiring that no construction on or use
of the right-of-way shall occur until

detailed
ion ar use plans have

been submitted to the authorized officer
for approval and one or more notices to
proceed with that construction or use
have been issued by the authorized
Officer. This requirement may be
imposed for all or any part of the right-
of-way.

$2802.5 Spr ‘at application procedures.
An applicant filing for a right-of-way

within 4 years from the effective date of
this subpart for an unauthorized right-of-
way that existed on public land prior to
October 21, 1976, is not:
(2) Required to reimburse the United

States for costs incurred for processing
an application and for the preparation of
teports and statements pursuant to the
National Environmenial Policy Act of
1969 (see $ 2803.1-1{a){1}) which are
above the schedule shown in § 2803.1-
‘1fa){3NGi) of this tile.
{b] Required to reimburse the United

$ for costs incurred incident to a
nght-of-way for monitoring (the
construction. operation, maintenance
and termination) of authorized facilities
as tequired in § 2801.1-1(b) of this title.

wo
vod

t to pay rental fees for the
‘unauthorized land use.

Appendix iI, Exhibit G
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DEPARTMENT OF THE INTERIOR

43 CFA Part 2800

Rights-of-Way, Principtes and
Procedures; Amendment to Rights-of-
Way Regulations
AGENCY: Bureau of Land Management,
Interior.
AGTION: Proposed rulemaking.

summary: This proposed rulemaking
would eliminate burdensome. outdated
and unneeded provisions in the existing
rights-of-way regulations for right-of-
way grants issued under the provisions
of title V of the Federal Land Policy and
Management Act of 1978.
DATE Comments by September 21, 1982.
ADDRESS: Comments should be sent to:
Director (450}, Bureau of Land
Management, 1800 C Street, NW.,
Washington, D.C. 20240, Comments will
be available

fer
public reviewin Room

5555 of the above addresa during reguiar
working hours (7:45 a.m. to 4:15 p.m] on.
regular working days.

CONTACT:FOR FURTHER
JhoH fers (202) 343-5537; or
Robert C. Bruce (202) 343-8735
SUPPLEMENTARY INFORMATION: Tha
operation of the rights-of-way
regulations since they-became effective_soma 15 months ago baa revealed
several provisions that could be
ellminated, thereby making the
regulations easier to understand and
fallby both the public and Bureau
personnel. These changes will also
Teduce the burden placed on the public
by tha regulations,
‘The first change in the regulations is a

complete revision of the section on
application content, § 2802.3. The
information that an applicant must
furnish the Bureaa of Land Management
ti order to obtain a right-of-way grant

~~, has been reduced. The amendment™would allow the use of a consolidated
Federal right-of-way application form
that ia under development. The new

lidated formis being
developed by

the Department of the Interior, the

Department of Transportation
end the

with input
pee other wees agencies. This new
consolidated form should help tha
affected public by giving them one form
for use in connection with any right-of-
way grant from any agency of the
Federal government. Further, the
consolidated form will reduce the
requirements for information toa
minimum. The public was requested to
comment on the proposed form by
publication in the Federal Register of
March 12, 1981 (46 FR 18342). The public
comments are being reviewed and a
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revised form will be submitted to the
Office ofManagement and Budget as
required by the Paperwork Reduction
Act of 1980 (Pub. L. 96-511), The use of
this form will not be required until it has
been approved by the Olfice of
Management and Budget.
Other changesin § 2802.3 include the

elimination
of
the citizenship

requirement. permitting applicants other
than individuals to attest to their
qualifications to do business rather than
having to prove It with documentation,
and a general reductionin the amount of
information that an applicant must
furnish with an application.
Sections 2862.3-2, 2802.3-3 and

2802.3-6 of the existing regulations
would be revised to delete the present
requirementsand to reduce
tequirements fot the furnishing of
technica! and financial capability and a
description of the projects end needed
maps.
Section 2802.34 has been deleted

fram the regulations as being no longer
needed. The requirement for an

environmental Plan

i
is not an

part ofthe appli

system. If an environm plan is
needed from an applicant, it would be
called for much laterin the process and
the need for the plan would be worked
out with the applicant.
Section 2802.2-6 would be eliminated

because it ia redundant and the
suthority to requeat

additional °information appeara in § 2802.
Subpart 2805 would bedeleted in its

entirety and would be replaced by a
new § 2802.5-2 which requires en
applicant to work with the Department
of Energy on any required wheeling
agreement in order to reduce any
possible detay in the issuance of a right-
of-way grant because of difficulties in
attiving at » wheeling agreement, the
amendment would permit the right-af-
way grant to be issued and would al’ w
a year for completion of the wheeling
agreement.
‘The principal author of this proposed

is John Division
of Rights-of-Way and Project Review,

assiste iby
athe

staff of the Office of

Management Bureau of Land
Management.

It is hereby determined that the
publication of this document is not s
major Federal action significantly
affecting the quality of the human
environment and that no detailed
statement is required pursuant to
section 102{2)(C) of the National
Environmental Policy Act of 1989 (42US. 4332/24C)).The Department of the Interior has
determined that this document ia not a

major rule under Executive Order 12291
and will not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility

|

Act (Pub. L 96-354),

PART 2800-—RIGHTS-OF-WAY,
PRINCIPLES AND PROCEDURES
Under the authority of title V of the

Federal Land Policy and Management
Act of 1976 (43 U.S.C. 1716-1771), it is
proposed to amend Pert 2800, Group
2800, Subchapter B, Chapter 11, Title 43
of the Code of Federal Regulations as
set forth below:

9§2802.3-4-2802,3-4 [Removed]
2. Sections 2801.3-1, 2802,3-2. 2802.3=

$, 2802.34, 2802,3-5 and 2802.3-6 are,
removed in their entirety and § 2802.3 ts
revised as follows:

$2802.3 Application content.

Applications for right-of-way grants or
temporary use permits shall be filed on
a form approved by the Director. The
application form shall contain
instructions for the completion of the
form and shall require the following
information:
(a] The name and address of the

applicant and the applicant's authorized
agent. if appropriate;
(b) A description of the applicant's

proposal;
(c) A map and description of the

location of the applicant's proposal: -

{d) A statement of the applicant's
compliance with the requirements of *

State and local governments:
(e) A statement of the applicant's

technical and financial capability to
construct, operate. maintain and
terminate the proposal;
(f) A description of

the
alternative

{g) A listing of other similar

applications or grants the applicant has
submitted or holds;
(h) A statement of need and economic

ility of the proposal;
Wa f the environmental,

social and economic effects of the
proposal: and

(i) For applicants other than
Individuals, a statement

attesting
to

their authorization to conductbIn the area where the proposalis
located,

2. Add a new § 2802.8 as follows:

$2802.68 Special requirement for
applicants for electric power transmission
fines of 66 KV oF shove.
The applicant for a right-of-way grant

for a power project having a voltage of
88 kilovolts or more shall execute an

Appendix II, Exhibit H
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Federal Register / Vol. 46. No. 150 / Wednesday, August 5, 1982 { Proposed Rulese- with the Department of
Energy agreeing to the wheeling of
power from any facility having a voltage
of 66 kilovolts or more unless the

Department of Energy determines thata
>

wheeling agreement is not necessary.
‘The agreement shall be excluded within
1 year of the issuance of the right-of-

_” way grant. Failure to execute a required
wheeling agreement may result in the

us| ion of termination of the right
. of-way grant. .

Subpart 2305—Applicants for Electric
Power Transmission Lines of 66 KV or
Above [Removed]

3. Subpart 2805—Applications for
Electric Power Transmission Lines of 66,
KV or Above—is removed in its entirety,
David G. Russell,

Deputy Assistant Secretary:
of the Interior.

ab
e
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lepartment of the Intertor ln redut
the impact of the right-of-way y change in this authority tequire an applicant to prepare &

regulations on the using public. Asone would have to be made by the Congress, protection plan prior to completion of

comment pointed out. the Department of One comment favored the deletion of the environmental evaluation !sboth
the Interfor deserves praise for its the requirement on technical and unfair and ful. After the
efforts to reduce the paperwork burden _financial capability of a right-of-way environmental has been

imposed on the public by its regulations. applicant and recommended that it be completed and a decision has been

The comments noted that the rights-of- deleted from the new application made that the right-of-way can be

wey regulations were developed in close requirement on. The view was granted, then the applicant can be

consultation with the affected public, ‘expressed that this requirement was not requested to submit the protection plan,

1
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DEPARTMENT OF THE INTERIOR

Bureat of Land Management

43 CFR Part 2800

(Cireuiar No. 2500]

Rights-of-Way, Principles and
Procedures; Amendment

AGENCY: Bureau of Land Management,
Interior.
ACTION: Final rulemaking.

summany: This final rulemaking will
eliminate burdensome. outdated and
unneeded provisions in the existing
right-of-way regulations for right-of-way
grant issued under the provisions of title
V of the Federal Land Policy and
Management Act of 1978, This
amendment came about as a result of
the efforts of the Administration and the
Secretary of the Interior to streamline
existing regulations,
EFFECTIVE DATE: April 22, 1982.
appness: Any inquiries or suggestions
should be sent to: Director (330), Bureau
of Land Management. 1800 C Street,
N.W., Washington, D.C. 20240,
FOR FURTHER INFORMATION CONTACT:
john Hafterson, (202) 653-8842 or Robert

Bruce, (202) 343-8735. ‘

‘SUPPL
The

propesed rulemaking amending the
regulations on Rights-of-Way, Principles
and Procedures, was published tn the
Federal Register on Auguat 5, 1981 (48
FR 39968), with @ 45-day comment
period ending on September 21, 1981.
Forty-two comments were received on
this proposed rulemaking and the

proposed rulemaking on Rights-of-Way
under theMineral Leasing Act which
was published the same day. Most of
those making comments combined their
comments and for the purposes of these
two rulemakings, we have combined all
‘“@f.the comments and considered them
as applying to both rulemakings. The
comments came from the following
sources: 22 from industry. 9 from Federal
agencies. 8 from industry associations, 1
from an association of State
governments and 1 from an individual.
Tha comments were unanimous in

their praise of the effort of the

Federal Register { Vol. 47, No. $8 / Tuesday, March 23, 1982 / Rules and Regufations

but that these ‘changes were en.

Improvement to that effort. In addition
to these general comments, comments
were made on specific sections of the
proposed rulemaking and will be
discussed in connection with each of the
sections.
Nearly all of the comments pointed

out the numbering area contained in
section 1 of the proposed rulemaking.
The number “2801.3-1" has been
corrected in the final rulemaking to
“2902.3-1" as the ttle to that change
clearly shows what was intended.
Nearly all of the comments praised

the decision to remove the citizenship
requirement that had been made a part
of the regulations by the Secretary of the
Interior in the exercise of bis
discretionary authority. One comment
did object to ils removal, stating that
removal of the provisions will operate to

encourage forejgn competition for
Mmited domestic resources. The
citizenship requirement is deleted from
the existing regulations by the final
rulemaking.
The other deletions relating 10

applicant qualifications and disclosure
were also favored by the majarity of
those commenting. One comment neti
that the stockholder disclosure .

requirement was required by section S01
of the Federal Land Policy and,
Management Act

and
recommended

that

the Or
disclosure not be removed from the
regulations. The final rulemaking
removes the stockholder and other
closure requirements from the

regulations, but these requirements are
continued in the new application form. .

in administering thesa requirements, the
Bureau of Land Management will, as a
practical matier, require disclosure of ~

the information only when it Is needed
to carry out lis responsibility to manage
the public lands and preserve them for
the use of the public.
One comment objected strongly to the

three percent stockholder requirement in
the regulations and suggested that it be
dropped entirely. Since this requirement
Is imposed by the Federal Land Policy
and Management Act, the Bureau of
Land Management has the authority to

. tequire a corporate entity to reveal the
information if it is needed to make a

determination as to whether aright-of-

"

needed because the bondsrequiredof
an applicant protected the United States
from the failure of an applicant to fulfill

¥.

the requirements of the right-of-way
grant. The final rulemaking deletes the
technical and financial capability
requirement from § 2803.3-2 but places a
similar requirement in the § 2803.2-3, the
new application content section. Section
‘504(j) of the Federal Land Policy and
Management Act requires a finding that
the apy nt is financially and

techni qualified to construct the 7

project prerequisite to granting the
right-of-way. The Bureau of Land
Management, in administering this
requirement. will accept a statement by
the applicant that itis financially and
technically qualified to go forward with
the project, except in those instances
where previous experience has shown
the applicant lacks adequate financial or

ical capacity to carry out its
obligations under a grant. Further, the
bonds required of an applicant are for
the purpose of protecting the public
lands from damage that might occur as

result of the action in applicant, ne

for the purpose ol ing the
applicant's financial and technical

qualifications. .
The comments favored the change

made by the proposed rulemaking and
carried out in the final rulemaking that .
removes the aection on projecti and replaces It with a short
requirement in the § 2802.3. The new

- fequirement is greatly streamlined snd
Imposea a leas burdensome requirement
on the public.
A number of comments expressed

their views on the deletion of the
environmental protectlon plan
Tequirements contained in § 3802.3—4 of
the existing regulations and which is
deleted by the proposed rulemaking.
Mont of the comments favored the

change. but one of ‘the comments
expressed the view thal a decision on a

tight-of-way should not be made without
the benefit of an environmental .

assessment. We concur in the need for
analyzing the {mpact of a right-of-way
before the right-of-way grant is issued.
However, we do not believe that the
plan required by section 504(d) of the
Federal Land Pollcy and Management
Act should be submitted with the

fare rightnf-way. Ta



the decisionis made that the right-of-
y should not be granted,the

spalicant has nai bome
ithe

cost of
proparing a protection plan. The final
velemaking hes not made any change in
the a1 endment made by the proposed

isoe sublect
but does add

@ new patagraph (h} to § 2802.4 that
éuborizes the autharized officer to
solace a

provi
ion concerning«n plan in the right-of-way grantSpor

je the public lands adequa:
requirementsofand

the

lene
Tpcation of the

pproject
and make

general evaluation of it. f more
tafled maps are needed, they can be

=requested under other provisions of the
++

wdsting regulations. As a resultof @

:

. RS. 2477 roads provides# convenient,

bar optional rasan, to resolve roadof the
maps on the public roads remains at the

* option of the road owner,
Amanbor of tha comments an the

pplication content requirements
contained in tha proposed ruler

., Were concernedabout the use of theconsolidated application form thatwas
loped primarily far use inAlaska.

.

provisions
madeby the propos:
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consolidated form that will not require
the compl T application items in
excess of those needed to complete
action on the application under
consideration. Therefore, the Bureau of
Land Management will be able to use
the consolidated form that was
published tn the Federal Register on
“Mareh 12, 1981 (46 FR 16342}. for all
rights-of-way.
All of the comments expressed

agreement with the proposed reduction
the requirements for information to be

included {n applications. Most of the
comments, however, recommended
further changes in the requirements of
the proposed rulemaking. After careful
seview of the comments and a thorough
study of the requirements

contained

j
in

proposed rulemaking,the
rulemaking has been changedieee.

‘been divided

The items that are required
to be submitted with the application

~ have been reduced to five, with the
additional ems that were part of the
proposed rulemaking being listed as
information that the applicant may
submit to be af assistance to the
authorized officer. There ie no
requirement that anyof the information

in paragreph (b) be subsuitted with the
application.

:

There was considerable concern
expressed In the comments about the
Provision requiring a statement of
compliancenthe

standards af State
has been

removed byfy:inalrulemi
because it is not needed at the time the
application is Gled. However, in
complianca with the provisions of
section 505 of the Federal Land Policy
and Management Act, § 2602.4 requires
the authorized officer to require
complianca with applicable Stat
standards wl nat ofthe

regulationsandwill be followed In the
processing of a right-of-way grant.
Virtually all of the comments

supported the change in the
wheeling

but went on to suggest
farther changes

or eliminetion
of any

reference to

its entirety, dong with Subpart 2805which the proposed rulemaking deleted.
The wheeling requirements are lefts «

the Departmentof Rnargy, where the
tespoasibitity Hes, aspopcorn: in Tide 2the Public Utility and Regulatory
Policies Act of 1978 (18USC.emu}

12569

Theprincipal author of this final
nilemakingis john Hafterson, Division
of Rights-of-Way and Project Review,
assisted by the staff of the Office of
Legislation and Regulatory
Management, Bureau of Land
lanagement.
‘The Department of interior has

determined that this document is not a
major rule under Executive Order 12291
and wil! not have # significant economic
effect on a substantial number of small
entities under the

© Regulatory
Flexibility

Act (Pub. L. 96-3:
The informationcollection

requirements contained in-43 CFR Part
2800 have been approved by the Office
of Management and Budget under 44
U.S.C. 3507 and assigned clearance
numbers 1004-0060 and1004-0107.
Under the authority af tile V of the

Federal Land Management
Act of 1975 (43 usc 1764-1771), Part
2800,Group 2800, pter B, Chapter
Uof Title 43 ofhe Code of Federal
Regulations is amended astet forthbelow.
Garrey'E. Carruthers,
Assistant Secretary of the interior
December 4, ta81,

PART 2800—RIGHTS-OF-WAYS,
PRINCIPLES AND PROCEDURES

‘1. Group 2800 ja amended by adding
following uate to the beginningofthe Table af Content’:

Group 2800—Use; Rights-of-Way

Nota —The information collection
fequirements contained in Parts 2300 and
2880 of Group 2800 have been approved by
the Office of Management and Budget under

“ U.S.C. 3507 and assigned clearance
1004-0080 and 1004-0107. The

information in being coliected to allow the
euthorized officer to determine if the
applicant {s quelified to hold a right-af-way
grant, to det

The obligetioa to respondis required to
obtain « benef.

§§ 2002-3-1—28022-8 [Removed]
2 Sections 2802.3-1, 28023-2,

2802.3-3, 2802.34, 2802.3-5 end
8023-6 are removed tn their entirety
and § 2802.3 is revised as follows:

$2902.3 Application content,
{a} Applications for right-of-way

grants or temporary use
permite

shall be
Fed on « form approved by
Director. The application an‘shall
contain instructions for the completion.
of tha form and shell require the
following information:

Appendix II, Exhibit I
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ql lesignating existing paragrap!
{a). (b} and (c) a3 subparagraphs {1), (2)
and (3): and

“8FRago),witha ae-dey ofcomment
period ending on September21. 1982.

plication. The information ca!
bare minimum and should be

available to all applicants.
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(2} The name and address of the
applicant and the

applicant's
authorized

agent. if appropria

onAduran‘af tha applicant's

onyAtcap, USGS quadrangle, aarial
photo or equivalent, showing the
approximate location of the proposed
right-of-way and facilities on public
lands and existing improvements
adjacent to the proposal. shall be
attached to the application. Only the
existing adjacent improvements which
the proposal may directly affect need be
shown on the map;
(4) A statement of the applicant's

technical and financial capability to
construct, operate, maintain and
terminate the proposal:
(5) Certification by the applicant that

he/she is of legal age, authorized to do
business in the State and that the
information submitted is correct to the
best of the appilcant’s knowledge.
(b) The applicant may submit

additional information to assist the
authorized officerin processing the
appilcation. Such information may
include, but is not limited to, the
owwing: :

a Federal or State approvals
required for the proposal:QA description Hs the alternative
raute(s) and mode(s) considered by the
applicant when developing the

proposal:{3} Coptes of or reference to simi
applications or grants the applicant hae
aubmitted or holds;

[4) A statement of need and economic
feasibility or the proposal;
(5) A statement of the environmental,

aocial and economic effects of the
proposal

~

428024 [Amended}
3. Section 2902.4 fs amended by

revising paragraph (h) to read:

(h) The authorized officer may include
in his/ber decision to issue 2 grant @

provision that ‘all be included ins
right-of-way grant requiring that no
construction on or use of the right-of-
way shall occur until a detailed
construction, operation, rehabilitation
and environmental protection plan has.
‘been submitted to and approved by the
authorized officer. This requirement mey
be imposed for all or7 part of the
right-of-way. -
$2002.35 [Amended]

4, Section 2802.5 is amended by:
(a) Inserting at the beginning of the
jt paragraph of the section the figure
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(c) Adding « new paragraph (b) to
tead:
t 8 we

(b) In order to facilitate management
of the public lands, any person or State
or loca! government which hes
constructed public highways under the
authority of R.S. 2477 (43 U.S.C, 932,
repealed October 21, 1976} may fite a
map showing the location of such public
highways with the authorized officer.
Maps filed under this peregraph shall be
in sufficient detail to show the location
of the RS. 2477 highway(s) on public
lands in relation to State or county
highway{s) or road{s} in the vicinity. The
submission of such maps showing the
location of R.S. 2477 highway(s) oa
“public lands shall not be conclusive
evidence as to their existence. -

Similiarly, a failure to show the location
of R.S. 2477 highway(s) on anymap shal!
not preclude a later finding as to thetr
existences
e 8 © &

Subpart 2605—Appilcants for Electric
Power Transmission Lines of 66 KV or
Above [Removed]

5. Subpart 2805—Applications for
Electric Power Transmission Lines of 66
KV or Above—is removedin its

entirery.TFA Doe. 42-7005 Pred 3-12-42 @45 om}
(IMLLING CODE 4510-64-41

43 CFA Part 2880

. Tegulations on the affected public. As

Forty-two comments were received on 1.3
this proposed milemaking and the
proposed rulemaking on Rights-of-W.
Procedures and Principies, which was
published the same date. Mosi of those
making comments combined their
comments and for the purposes of these
two rulemakings, we have combined all
of the comments and considered them
as applying to both rulemakings. The
comments cama from the following .
sources: 22 from industry, 9 from Federal:
agencies, 8 from industry associations,

mm an association of State
governments and 1 from an individual *

The comments were unanimous in
their pralse of the effort of the
Department of the Interior in reducing
the Impact of the right-of-way

one comment pointed out, the
Department of the interior deserves
praise for lis efforts to reduce the
paperwork burden imposed on the
public by its regulations. The comments #3
noted that the right-of-way regulations
had been developed in close

3

consultation with the affected public,
but that these changes were an
improvement to that effort. In addition
to these general comments, comments
were made on specific

sections 0
of the

proposed rulemaking and
discussed fn connection iteech of the:
sections.
The comments supported the change

in the
proposedrulemaking

thatiacontinued in lemaking that *

[crouler Wa. 2504) allows the Bling of a right-of-way
Amendment to the Rights-of-Way application in any office of the Bureau 4f 3

Under the Mineral Leasing Act Land Management having jurisdiction
* 5

Reguistions over the lands and not
justaa

State

4

ice, as ia now require: is changeeerr Bureau of Land
Mafiagement.

will save tima for the using public.
tertor.

4 ‘The comments praised the
action: Final

rulemaking. Department of the Interior for the
of the process

eliminate iandencome, Satdsted sad
‘and the redaction in the amount of

unneeded provisionsin the existing
regulations for of] and

gerehtot wtwaygrants under theMineralLe:
EFFECTIVE DATE: April 22, 1982
abDness: inquiries or suggestions
should be addressed to: Director (330).
Bureau of Land Management, 1800 C
Street,NW. Washington, D.C. 20240.
FOR FURTHER (INFORMATION CONTACT:
John Haiterson, (202)

$5392
or Robert

©. Bruce, (202) 343-873:

‘SUPPLEMENTARYrORMATIONSThe
proposed rulemaking amending the
regulations on Rights-of-Way Under the
Mineral Leasing Act waa published in

“a further change in the final rulemaking

information required of an applicant to
an absolute minimum. The comments
did make some suggestions for further 4

reductions in the information required of :

en applicant and these have resulted in

that has reduced still further the
required information, with the applicant
being given the spportunity to submit ~

additional information, if it is desired,that might be helpful to the authorized
officer in reaching a decision on the *

right-of-way application. One significant _'

change in the required information is a
more specific paragraph on the maps
that are to be submitted with the ¥
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SurnameUnited States Department of the InteriorSx

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240 APR 28 1980

®onoraple James W. MoormanAssistant Attorney GeneralLand and Natural Resources DivisionDepartment of Justice
Wasnington, D.C. 20530

Re: Standards to be applied in determining|highways have been establisned across publ’lands under the repealed statute R.S. 2477443 U.S.C. § 932).
Oear mr. Moorman:

I. Introduction

Tnis 1s in response to your letter of Maret: 12, 1980. statute inquestion, R.S. 2477 (435 U.S.C. § 932), was originally section & of wieAct of duly zs, 1666 (14 Stat. 253). It was Tepealea in 1976 oy section7ue(a) ot the Peaeral Lana Policy and management Act, Prior te its repeal,1t provigea in its entirety as follows:
The tight of way ror tne construction or nignways overpublic Llanos, not reserved for puplic uses, 1s herepygrantec.

Because of tne repeal, we are only concerned with grants Of rignts-of-waysperfectea prior to uctober Zl, 1y¥76, the aate ot the enactment or FLPA.1,
AS you are probably aware, R.S. 2477 has been tne subject of inconsistentstate statutes ang state court decisions, and a nanarul of inconsistentteaeral court decisions, during its llt-year existence.2/ Even if tne stateinterpretations were fully consistent with each other, They woulda not neces-sarily control, especially wnere, as nere, almost all of the reporteastate court decisions involvea competing rignts of tniro parties anu theUnitea States was not a party to tnem. ‘The analysis in tne various tederal

T/_A valid R.S. 2477 nighway right~of-way 1s a valid existing right wnic)‘Us protected by PLPMA'’s sections 701(a) (43 U.S.C. § 1701 note}, and 50d(a)(43 U.S.C, § 1769(a)}).
Tne legislative history is silent as to the meaning of this sectionOf the 1866 statute. See generally ‘Ine Congressional Globe, Vol. 36, 39tnCong., ist Sess. (1806).

Deel Gel. A ndix 11, Exhibit J
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cases involving it.S. 2477 alsw are not only inconsistent with eact omer,but none of tuem aerinitively cun@ tO grips with the Crecise issue weNow tace: Exactly whac was orferea and to whom oy Conyress in 1ts enact-+ReNe OF KAS. 2477, ano iow were such rights-of-way to ve perrectea?In tne face of this tangled history,3/ we outline below what we celleveto Se the proper interpretation of R.S. 2477, Our interEretation corportsclosely witn its language whicn, because of the absence of legislative nis-tory, 38 especially appropriate. Our view is also consistent witn manyof the reported cecisiuis., It has tne agoeo virtue of avoiding what wouldotherwise be a Serious contlict oetween nighway rignts-ot-way estatlisnedunger &.S. 2477 and the meaning or tne term “roaoless" in section 6U3of FLPMA, wnicn deals with tie bureau of Land Management (Sin) wiloernessreview responsibilities.

©xi'scec an tre cispute over tne omersaiy of thesi rged land ott the oogst ot Califormia. In Unateu States v. Califo:332 Us. Ly (4y47), tne state argued tnat te Uniteu states was Cacrectrom asserting its title to tne area cecause of the prior uncusistentpOSacions taxen oY Its agefits over the years. Ine Supreme Court reruteu‘his contention, Stating in part (532 U.S. at 39-40):
AS a laacter or fact, tue record plainly ueronstrates tat untiltué Calirernia 0211 issue began to oe pressea in the thirties,neither tie states nor the Governnant has nao treason to tocusattention on tne question of wnich of then, ownes or nad parakmuntviguts in or power over the three=nmule celt. Anu even assumingthat wovernnent agencies nave been negligent in tailing to recoj-nize or assert tne of tie Government at an earlier aate,the great interests ot tne Governrent in this ocean area arenot to oe forteited a5 a result. ihe Govermient, which holds itsinterests nere us elsewnere in trust for all the people, 15 notto be _ceprivea of those interests oy the orainary court rulesGesigney particularly for private aisputes over_individuslly ownedpieces of property; and Officers wno Mave no authority at all tooispose Or Goveriutent projerty cannot by conduct cause thes

Appendix I, Exhibit J’
: page 2 of 13
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& taresnola issue here 1s wnetner the statute sousut culy to validate hignwayspreviously constructea in trespass, or to apply prospectively as wll. ‘ThisCepartment nas always regaruea K.S. 2477 as applying prospectively to nignwaysconstructeu after late. In United Scates v. Ounn, 47d F.20 443, 445, note2 {ytn Cir. 1973), nowever, tne court ot apeals nela tne Act was gesagneconly to cure tne trespass of those persons wno nad already (prior to lbeb)“eneroaciea on the public aomain witnout authorization.” The court said AS.2477 was "not intenaeu to grant rights, but instead to give legitimacy toan existing status otherwise indetinable.* ‘fhe bintn Cirqvit reliea on SupremeCourt decisions in Jennison v. Kirk, 96 U.S. 453, 459-61 (1870), and CentralPacitic Ry. Co. v. Rlameas County, 28 U.S. 463 (1931).
Jennsion concerned section 9 of tne 1866 Act, K.S. 2339, which — besicescontirming and protecting tue water rights of tnose who haa perfected or ac~‘ctued water rights on the public comain under local custom anu laws —hela liaple for aamages any person wo, In constructing a ditcn or canal,simpairea tne possession of any settler on tne public Gowain. ‘nis sectionummediately tollowed section 8 of that Act (R.S. 2477) with which we arehere coucerneu. Tne gispute in tnat case concerned two competing miners,tne second of which (the plaintxtf£) nad constructed a ditch rer hydraulicmining wnicy nad crossed, ans intertered with the first muner's wocking(ot, nis mining claim. ‘he first miner (cetencant) haa cut away the secondminer's dite in orcer to work nis claim as berore, and the Court helathis dig rot give rise to the second miner‘s claun for damages uncer section&. In Gictum, the Court acknowledyea that the oroad purpose of tie 1866Act was to cure prior trespasses on tne public camain, but mage no specificCaMeNts HK: KG. 2477.

Tne Central pacific xy. case dia involve R.S. 2477, but only the validityOf TOaQs constructed prior to 1466. ‘The Court said that, Jixe section 9construed in Jennison, section $ (K.S. 2477) 2troacs are concermeu, a voluntary recognition andTights, brought into being witn the acquiescence and encouragement or tnegeneral yovernment.* 284 U.S. at 473 (empnasis adoec). ‘The unaerlined clause1s apnigucus, but mignt be read as suggesting that R.S. 2477 could applyto hignways constructea after 1466, and indeed this is now the Department@ppliea soth before and after the Dunn case.
we fina implicit support for the Department's view. in Wilcerness Society v,horton, 479 F.2d 842, 682-03 (D.C. Cir. 1973), cert. denied, 411 U.S. 91(1973), whicn upheld the validity of an KS. 2477 grant Of a right-of-waytor a highway constructea in 197u along tne Trans-Alaska Pipeline. Dumn’sholding to the contrary, therefore, does not find unambiguous support inthe cases it cites as support for its holaing, and most reportea decisionsassume to the contrary; as a result, it has mot been followed by theDepartment, in the Ninth Circuit, or elsewhere.
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whhae G.€ ointa Circuit 1s correct in tinainy toat one major puree ULtie love act, take a5 a was tO valigate Varlous price Ures-eSneaon tHe puclic lanus, it woes not LoLlow a LUETIONS CMat Hes. 2477 aries“OnLy Tetrocctivedy. ‘the Stateutuc, lanpuiye, fairly reas, looks torwaceas weil 48 bauxwara in tume, anu the great culy, or case law also styaortethe DepatGuent's Consistent auriistrative interpretation.
III. betermining wetuer_an k.S. 2477 nianway nas deen valiglyestablisnec i$ a question of teceral lew.
‘Ine coum law ooctrine of aoverse possession aces. mot Operate againstthe feceral government. Unites States v. California, 332 L.5. 19, 49-46(1947); Texas v. Loutsiana, 410 U.a. fud, 714.(1973), Tetveariing denied411 Uso. Yoo (1973); Lrew v. Valentine, lo r. 712 (Sta Cir. loos). dheneceSsary corollary of tu1s tule 16 tnat in order tor 4 state or individualto gain a interest in lana owneu cy te unites States, there must Le‘Comdilance with a teverai statute wuicn grants sucn interests.
(tne Qperatave rule of cunstructiot ap, Licable CO SUCH SLALULSS 18 Tit yrenteby wie receral govertuarnt “must be construe ravorably to the yovernventANG. 6 + MOtUING pPaeses Gut wat 1S CUWweyed In Clear ami explicitlanguase ~= Inrerences o¢ing resolveo rout ayainst wut for the joverment.”Calowell v. oteates, 25u Uea. Ld, cu (Leroi? wisconsin cencralKee (5. Ve Ullt&e states, 1o4 U.S. dou, dus (luy6)?; Greasy tortuern ny.Wade Ve Uiikterd Utates, J1D US. Zod, 274 (lyac}: smurus Vv. GoaviestceROME Products wie, 456 ud. Gud, O17 (lovo); ct. Leo See, ve unites State.,Adu wed. vue (29/9), dhs UcCtrlne ap, Les Cu grate to StoleS oS wede@S Qlanto to pTivaty pPArC1es. Ve FaCIIIC wy. One 04 bad. Vd,Be (Lody). ‘Aus, In accordance with Gece Thies, ahy alwbyulties wnica@xist in tne Statutory language rust oe resolvea in Lavor GL te feucrut
govermuant. .

ine question of wuether a ,articuiar Mighway Mas owen legjaiiy estaciisnenunuer k.S. 2477 reuainy @ questic: of reweral law. It is a settleuTule Ob stahutury oonscruction that «ll woras an a@ statute are tu ce givenerrect. It must de assumed tnat Congress reant every word of a Statute@ma Chat, Chereroce, every eOTU MUST oe Given fOfce aim eLTECt. Unitesatates v. wenascne, 346 US, 220, d3c-sy (lzd>); williams v. sissecton>
y So? ts cet. Live, Lady (6. sdutn vaKxota
Ko. ve Kile, 7 S30 F. Zo 345, 446 (D.C. Cir.1976); wildseness society ¥. carton, 473 F. a b42, Bho (W.0. Cit. 1975),
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‘Me aonanistrative airriculty of 4p,lying 4 stanuarca otner tnan actual con-Struction would Le potentially uninanageacle. Ir actual use were the onlycriterion, innumeraple jeep trails, wagon roaus ana Otner access ways — someOf then anclent, ana some traversea only very inrtrequently (but wicse susce-tipility to use nas mot ceteriorated signiricantly Decause or natural ariaityan much or tne nest) mugnt qualify as puplic nignways uncer K.S. 2477.6/Requiring nignwayS to be constructea will prove, we believe, mucn moreworkable in determining wnetner an R.S. 2477 rignt-of-way existed prior toOctover Zl, 1976.7/

o/ For example, tne state Or Utan, wnicn argues that 8.S. 2477 nighwaysCan ve perfectea merely by puplic use without construction, 15 by state lawin tne process of mapping sucn “roaas" wnicn 21t conSiaers were in existenceaS or Uctover 21, 1ly76, the aate or tne repeal of R.S. 2477. (zection.27-l5-3, Utan Cone annotatea (1¥75).) Our initial review of tnese fiaps inai-Cates tne Stace of Uta considers all or tne numerous trails acrossfeaerail tanas tO oe «.5. 2477 nighways, regardless Of extent Of construction,“Maintenance or use.

Y/ in tne cevates leaging up to mie repeal of Kes. 2477 In tereOcecurrea a colloquy cetween benators stevens (alasxa) ana nasxeli (colcrace;WnlGi Mirrors the contusion in the reportea aecisions avout tne Mealilngor RS. 2477. pee generally 120 Long. sec. 222b-u4aly G, 1974}.For
example,

senator Stevens refers at cue point to “ue racto puulicroads" which are created from trails that “nave been gracea ano trenQravélea ang then are suguenly fa@intainea oy tne state. ne was con-cernea that repeal of Ron. 2477 mignt elininate rignts-of-way ror sucnNignways 1f twiere naa been no rormal ueClaration or a ulgnway unuerKS. 2477, even 1f the state “aia, in fact, oulld public nighwaysacress reueral lanu." ‘Senator haskeli assured nun tuat such rormalperrection or tne grant was not necessary; 1.e.- that actual existinguSe a3 4 buplic nignway umder state law at weThe tame FLrtw. cecomes law4s sufficient to protect tne nignway rignt-Or-way aS a vallc existingvignt not arfectea oy tne repeal or k.S. 2477. wenator hasxell rererregto a ivortn Dakota state court oecision wiich recoguizea Lotn rormai anaintormal acceptance or tne R.S. 2477 grant, the latter being vone by“uses surricient to establish a highway uncer tie laws or the State."whetner eltner Senator thougnt use witnout construction was surficentis qoupttul. Senator Stevens raisea tne pont in tne context of hign-
_ wayS wnicn had been gragea, gravelea ang otnerwise oullt. Finally,or course, tnis aebate, occurring nearly llu years arter enactment or k.S.2477, sheas no lignt on Congress’ intent in 1566.

:
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Wis 1s not to Say tnat in a rowo Was originally createa merely oy te pas-Sage or vehicles, 1t can nevec Gualiry tor @ rignt=oi-way grant uncer n.S.4477, To tne Contrary, we tnink Sucn a roaq cali become a niggway withintne meaning or n.s. 2477 it state or local yovertent groves ang main=tains 10 uy CaKing measures wnicn quality as “construction”; 1.e., grainy,baving, placing culverts, ere. If the nignway nas ceen “oonstructea" inthis sense prior to Uctoser 21, 1976, it can Quality ror an &.S. 2477Tight-oreway wnether or not constructes 8b initio.t/
C. hignway

A nighway 1s a roaa treely oven to everyone; a public rosa. See, SederRebster's New Worla Cictionary, (College Ed. 1951) at 686; HarrisHanson, 75 Fo Supp. 481 (L. Igano 1946); Karb v. City or well nam »‘377 Beda 904 (wasn. 1464). Because a private roac 1s not a nlgiway,MO rignt-ot—way for a private road could nave been estaplisned unger“R.S. 2477. Insotar as tne dicta in Unitea States v. $1947.74 nctes of Lari,2cU F. Supe. Jas (u. nev. T3603) concluaes Otherwise, we celleve the courtwas clearly wrong. ‘whe court's error in that case was in confusing tae*

StANGAFGS Of nod. 4477 Wath Gther law of access across puplic tanas; 1.e.,te road at issue in that case was 4 rosa to 4 mining claim, alu the
Ceparunent nea previously OlStingulsnes suc roaus trom puolic haynwaysSuch a> mugnt be constructea pursuance to R.S. 2477. See sigats of banings

i

66 Ieis Sua,
lly founa tractne roaa in question was not a public roau Or highway, 220 F. supp. at33-37, and it tnerefore rollows tnat it could not nave been an neo. 2477

TOaG.2/ Mater, 1t was an access roau uwer tie mining Law or 1572,aba even assumiry te court correctly conciumea tnat is taxing by te
government was Conpensuble, the court's aiscussion of 2477 was noufertinent to tne legal questics presentec.
in summary, 1 18 our view that #.o. 2477 was an orrec by Congress tuatcoule only pe perfected oy actual construction, wnetner by the state orlocal government or by an autiwrizeu private inaiviaual, or a highwayOpen to pupiic use, prior to October .1, 1¥/o, on Puolic lands nec reserveu

herein with whether ana now an B.S. 2477
rignt-or-way can be terminatea. because only a rignt~or-way rater tnanticle 1s conveyed, nowever, it seems clear that such a right-oreway canbe terminated by abandonment or failure to maintain conaitions suitanlefor use as a public nignway. Cr. Uniteo States v. 9,947.1 Acres of Land,220 F. Supp. 328, 334 (D. Nev. Tye3}.
2/ In fact, tne State of Nevaaa nau otticially taken the FOS1tion thactne roac 1n question was not consiuerea a public road or nignway. See22U FP. Supp. at 337.
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Served puwlic land Dy state or local governments or by private neivicualsuneer state or local government inprinatur Prior to uctocer 21, 1y7e, we

Oo. State law construing R.S. 2477
As noted above, state COUFt GeciSions ano state statutes are in conrlictwith each other on the issue Of how a Tignt-of-way unoer K.S. 2477 asPertected. Generally, the approacn of the states appears to fall intotnree general categories. First, some (Kansas, Soutn Dakota and Alaska}fave held tnat state Statutes wnicn purporr to estaplisn sua T1guts-ot-wayalong ali section lines are sufficient to perrect the Qtant upon enactuencOf the state Statute, even 1f no hignway nad eitner been constructea orCreated by use. Tholl v. koles U0 P. 881 (Kan. 1902); Peaerson v. Canton Twr.,34 Now. 40 17z (STD. 1940)? Girves v. Kena Peninsula borough, 530 P.da1221 (Alas. 1375), contra warren ve Cuouteau County, 265 P. 6iv (Mont.1928). Seconc, states Suqn as Colorace, Uregon, wyching, New Mexicn, ardOtan have hela that aS. 2677 vignts-of-ways can pe Perfected solely py‘public use, witnour any construction or saintenance. Nicolas v. Grazsle,267 PB. 196 (Colo. 1928)5

i

le 90 B. 674 (Ore, DL} Fpaten fros Co. v. black, Wrlson Vv) wilians, o7P. 2a O83 (Nor. lvay);
«b3 2,b4b (Uran 193u). ‘Th

© ee Sud rignta-ct-wayCan be estaplisned only by a rormal resolution of local government, atterthe nlgnway has been Constructed. Perrection Oy Tere use 25 Ket recognizes.Tucson Consol. copper Co, v. heese, 10U ¥. 777 (Ariz. lyut).
The above analysis of the Plain meaning ct K.S. 2477 SnOve that tne Arizonainterpretation is the only correct one, and that the positions taken byother states do not meet the express requirements or tne Statute. For ex-amie, the Kansas, Suuth Dakota ang Alasxa approacn baseo on section linesGces not even require that tnere be a Nighway or access route, rucn lessthat it dé constructea. The approach taken by states sum as Colorado,Utan, New sexico, Oreyou ana Wyoming, tnat k.5. 2477 Yignts-cf—way wey.De petiected vy acr -ss ways created ww use alone, witnout any construction,also tails to neer tue plain requirement ox k.S. 2477 tnat bun Algawaysbe “constructea,"
The term “construction” must pe construe as an essential element of tnegrant ofterea by Congress; otherwise, Congress’ use of the term is meaninglessana superfluous, ‘The states coula accept only tnat whic was orterea byCongress and not nore. Thus, rights-of-way which states PUrLorted to acceptbut on wnich highways were not actually constructed Prior to October 41,1976, a) not meet tne requirements ot k.S. «477 anu tnererore no pertecteaTaght-of-way grant exists, :

. Appendix II, Exhibit J|
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IV. The regulation at 43 C.F.n. 5 2o22 (1974) Gia not mexe tne QuesticnOF wietner a niguway nas been estaclisnes unser Kio. 2477 a
Question or state law.

The language of reguiation first aearec in a Circular cateu ray Zs,1938 (Care. 1237 a, ¥ 54). At pertinent part, tne regulation provices{43 C.P.R. § 2o22.1=1}:

Ne application should be filed umier K.S. 2477, as no
action on the part or tne Government 1s necessary.

‘his iS a correct statement, out 1c does not mean that the grant may be
perfected on whatever terms a state ‘deens appropriate, without regaru to
the conditions on wniai the grant 1s offered.

Rather, a state claim of an #.S. 2477 rignt=or-way is like a miner's loca-
.tion of a claim under tne Mining Law or 1672, tor whicn no apglication is
vequired either. Lixe a mining claim, however, a claim te an K.S. 2477
Figut-of-way Goes not necessarily mean that a valac rigit exists. ‘ine Unites
"States nas otten successfully Challenges tue valiaity of mining cleits
because of tue failure of wie claimant to esta.uish rigntS unuer wat law. ¢

See, .9., Cateron v. imitey States, 452 U.S. 450 (1¥2U); Unites Scates v.
Coletti, S20 Uso. S¥y (150G)7 mlcKe, O1l snae Wore, 400 Usd. 4c (Lovethe Departwent fas not previousiy oetemaines Cie Vallaity Or cialmeu rignts
under &.S. 2477, because 1t nas mau no lana or resource management
to oo Su; 1.2., contlicts generally cla arise between we existefice
Of Claimeu rigits-of-way unger K.S. 2477 ana tne management or tie puplicjanes atrectea oy sum claims. Ir weve is a resource management reason
to G0 So, Suc: as tne review of puvlic lands tor wilderness values, clanieu
TigutS~ureway kay be reviewe: to determine valicaty uncer K.S. Z47/.

43 C.b.R. § 2622.21 further provides:

Grants of rigutscur-way uraet s.5. 2477 are etrective upon
construction or estaplisnmert of nignwayS in accoruance witi
tir State laws over public anus that are not reserveo tur pupiic
uses.

In the context of the above analysis, tne question presente by this sentence
is whether “establisnsent* can mean less tna “construction.” We think law
tully 1c could not pecause tne explicit language ot 2.S. 2477 required
“construction.” “establisnment*® as usea in tne Circular anu supsequent
reguiations meant less than “construction,” 1t was an unauthorizeu exercise
of Jewer vy the Secretary of the Interior. Congress has plenary power over
tne public lands ana tne Secretary can only ao those things authorized
by Congress. See, 4.g., Kleppe v. New mexico, 42Z@ U.5. 529 (1976).

Appendix II, Exhibit J
page 10 of 13
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this way, tne two statutes are consistent with @ac) other, lus and withtne sectlea rules of statutory construction tnat Corgress TS presune. to .
be cognizant ol prior existing jaweil/ ana that statutes should ne construeaGondistent with eaci omer were reasonably possiple.
Finally, 1t snoula be notea that in states suen as Alaska, whic nave en-acted Statutes Gesignating all section lines as highways, purporting to con-stitute the perfection ot the 2.5. 2477 grant, Bee Girves v. Kenai Penensula
Borousa, 536 P. 20 1221, 1225 (alas. 1975), no public lancs “in the éntire statequalify for wilderness study because there would pe no "roaaless"areas over 640 acres, ang section 603 of FLEA Tequires a roacless area of5000 acres as a minimum in orcer to be considered tor wiloerness areaoesignatio. There is absolutely no indication in the legislative historyO£ FLPMA that Congress thought sucn a bizarre result wouig be possinle.‘On the contrary, all inuications are tnat Congress thought tnat all areasOf public danas without constructed and maintalneu roads Woula be congivered" fOr possible preservation as wiloemess.

* I trust you will fina tis explanetion of our position userul. 1 locnforeatu to our necting On May 2 to ulscuSS tnas rurtrer. :

Sincerety,

-REDERICK N. FERGUSON

DRPULY SOLILTIUA

Ty itis Significant t.at in roralating delLianition or "roavless" tuattne mouse Comittee identiriea nu conflict vetween that derinition and ned.
2477, see nek. Http. wo. 1163, 94tn Gonge, 2a Sess. 17 (1¥76). ‘he transcriptOt tne Holse Comuttee markup session reveals tnat Conuressuman Stelzer ofArizona Sugyestea tne derinition of "road" appears in the nouse Report.Arizona 18 an aria state wnere “ways” can be createa ana used as roads

.merely ty the passage or venicles, anu Congressman Steiger toox same painsto draw the distinction petween a “way” and a *roac” for wiloerness purposes.The lacter, he insisted, was any access route improved or maintalnea inany way, such as by grading, placing of culverts, or making of nar citcnes.

Bi
g

AY See, e.g., United States v. fobinson, 359 F. supp. 52 (D. Fla. 1973);in te Vinarsxy, 2o7 Fe Supp. 446 (u. N.Y. 1968).

— Appendix IL, Exhibit J
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Appendix 2. Page:
2801 - RIGHTS~OF-WAY MANAGEMENT

Depactmenzal Policy Statement, RS 24/7

Es

Tue SECRECAGY Sr ome woesosf MASMUNGTON

a
Memorandum

Tet Secretary on.
.

From: Atay Assistant Secretary for Fish and wWildlis: ana parks:
*S24 25Fate‘Assistant etary for Land and Minerals

Management”Subject: Cepartuental Policy on Saction @of the Act ofJuly 26, 1666, Revised Statute 2477 (Repeaed),Gant of Rignt-of-way for Public Highways (RS 2477)
Although RS 2477 was capi ly 12 years ago, controvPariodically ariae ragardi

ed
near:era public highway was actaplishedpursuant to tha congr: sional grant under RS 2477 and the extant ofrights obtained under that grant. Under RS 2477, @ United Statessad (has) ne duty or authority to adjudicate an a: rtion orspplication.

Fedaral lands to ba able to reco
Howevar, ic is necessary in ens proper nanagamane ofgnize with some certaincy

RS 2677,
existence, or lack thareot, of p:ublic highway gra. ebtar id unde

With the passaga of th ederal Land Policy and Management Act. theshSureau of Land Management (8LM) developed procedures,eritaria for racognition, policy, and
wha axistanca of such publ

in cooperation with leeal qovernsents,
records.

ic highways and notation ts a LThis has allowed the BLY to davelop land us ins and rymaka appropriata aanag dactsions that consider th existence ofthese highway rights.
Isauas hava racantly baan raisad by tha State of Alaska and otherswhich quastion not only the BLM policy but also tha managementactions by othar pureaus within tha Ospartment. ive had the SLMreviaw and report on tha various issu and concerns (Attachment aand consultad with the ate of Alaska, the BLM, tha Fish andWildlifa Service, and the National Park Service,
We believe that the land management objectives of the renant walbe improved with adoption of a Dapartmental policy eee command thatththe attachad pelicy (Attacnment 1) ba opted for Departmantwise use.

Approve: Donald Paul Hodel Disapprove:
Data: Dec 07 1988 Date:

Attachnents: 1-RS 2477 Policy
SLM Raport

Ceiebrasng the ©: Srates Consttungn

sue MANUAL
Rel. 2-263

Appendix II, Exhibit K eras
Supersedes Ral. 22229 page
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1 | supersedesRal, 2229

2801 + RIGHTS<OF-WAY MANAGEMENT

Departmental Policy Stacement. RS 2477

Appendix [1, Exhibit K
page 3 of 4

Appandtx J, Page 3

fal. 2-263
3/8/89

Conartuction is a physical act of readying the highway for uae by chapublic according tc tha available oe intended soda of transportatiaa ~foet, horse, vehicle, etc. Removing high vegetation, soving larga rocksour of the way, or filling low spots, atc., aay be suffictant aSonetruction for a particular case.

Survey, sleaning, of proscuncerant by public authorities may initiateconsttuction, but dows cot by tteelf, conurituts canstey » ConeSteuction gust heve been initiated prior to tha repaal of RS 2477 andactugl construction auat have Colioved within « reasonebla tine.
Road waintenanca over several yaats aay aquel actual .

Tha paaeage of veti¢les by usare ovar Cima aay equal ectual conateuctios.
Pubjic Highway:

A public Aighway definirive rouce or way that te fraely open for atito use. {t need not necessarily oe opan to vehicular traffic for spedasteian or pack L teail ay qualify. A toll coad of trail isStill @ public highway tf the only limiratton is tha paymant of the tol}
by all usera. Muitiple wuya chrough a ganarel sraa aay not qualify ae adafinita coute, however, evidence aay show that ena ao he he waystay quality.
‘The Snclusion of a highvay in a State, county, or aunicipal road systeeconacitutas being s public highway.

Expanditure of construction or saintenance soney by an appropriate publicdedy ia evidence of the highway being a public highv:
Absent evidence to tha contrary, « etatenent by priecs public bodychat tha highway was and stiil ia considated a public highvay will ba
accapted. :

AncsLla: or facilities ususl to public highva

Feetlities such as reed dratnage ditches, beck and front slopes, turnouts,aod the Like, that facilirate usa of the highway by tha 5 -ulicate couaidarad part of the public highway B/W gtant.
Othe facilictes auch ae telephese Lines, elacttic tinea, atc., that waceoften placed slong highways do not faciitcate use of the highway and areaot cousidared part ef che public highway A/W grant. An exception ta the
placement of such facilities along auch R/W greata on lands adainistacedby the Sureau ¢f Lend Management prior to Noveaber 7, 1974, Peter co thiadata, the requirement of Filing on application for such facilitian waswaived, Acy sew facility, addition, modification of roure, atc. atthat date requires the filing ef an applicettos/gerwit for auchPactlitias Chat were cotstructad, with persiseton of the R/W holder,between Novesver 7, 1974, and the affactive dete of this policy, should,except to rare and vouaual circumstances, be accomncdatad by iseuance of «
R/W ce permit authorizing the continual of auch facility.
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Oepactmencal Policy Statemene, RS 2477
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For those highway &/Wa in the State, county, or guaictpal road syscem,dia., the R/W 10 bald and aaintained by the appropriate goverment hody,the width of the B/W ie ae specified For tha type of highway under Seate
law, if any, in force at the time che grant cauld be accepted.

greater
c prowided in

in acme cases, the epecific 270 aay have baad given a les
width at the time of creation of the public highvay Chan
Stare Law.

Where Sate lav dosa not exist of {a aot applicable to the specific
highway R/W, che width will be decerained in the same aanner as below for
nan-gavetanentally controlled highwas

Whare the highway W/W is noc held by 2 Loi wernsent or State law doaa
not apely, the wideh in daceraized from the . including appropetatedack elopes, drainage ditches, etc., actually io use for highway at
the latar of (1) acceptance of the grant or (2) leas of grant authorityunder 85 2477, @ fupeal of €5 2477 on Oetober 21, 1979, or an earlier
femoval of the lapd from the atatua of public lenda not reserved for

{ Public uass,

Abacdonment:

Abandonment, including relinquiaheent by proper authority, occurs fn
accordance with Stata, locel of common law or Judicial dance.

pousibilit: of Agency and Right-of-Way Hold

Thie policy addresses the creation and sbandonmact of property interests
under RS 2477 acd che cespective property righte of the holdse of a R/W
sud tha owner of tha sarvient .

Under tha grant offered by RS 2477 and validly accepted the interasta of
the Daparraaot ara that of ownar of the serviact a and adjacent

1 lands/rasources, In this context, the Depattment has no sanagenentgontrol under RS 2477 ovar proper usem of che highvay and highway RW
unlese ve can demonstrate unnecessary degradation of the servient aavate.
It should be noted, however, thet this pol! , does not deal with the
applicability, {£ any, of other Federal, stete. and/or local Laws on the
Sanagewent oF raguiation of R/We reserved pursuant to RS 2477.

Resacnabla activitiae withia the highwey R/W are vithin the jutiadiecion
ot the holder. Ae such, the Department haa ao authority under &5 2477 co
reviav and/or approve euch reasonable activities, Yowever, revisw and
approvel say of aay not occur, depending upon the 4D Licability, if any,
of orpar fadatal, stata, of local Laws or genera” 1°

I: ak,

SLM'MANUAL Appendix I, Exhibit K
Srpertedes Ral 2-229 page 4 of 4
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2077- SEP 1 992

Menorandun

To: Superintendents, Arches, Bryce Canyon, Canyonlands,Capitol Reef and Zion National Parks, Dinesaur National
t Monument and Glen Canyon National Recreational Area
From: Regional Director, Rocky Mountain Region, Denver Colorado

, Subject: Interim Procedures for Processing RS 2477 Right-of-Way. Assertions
The Rocky Mountain Region has been working closely with the Alaska
Region to develop a uniform set of procedures for handlingassertions of rights-of-way under Section 8 of the Act of July 26,
1866, commonly known as Revised Statute (RS) 2477. A copy of thelatest version of these procedures is enclosed.
These procedures are to be utilized in this region in the handlingof any RS 2477 assertions on an interim basis pending the
finalization and adoption of service-wide procedures.
Any comments should be directed to Dick Young of cur Land ResourcesDivision at (303) 969-2610.

(Signe) 22,5 2vson
Enclesure

bee:

RD, ARO w/enc.
Davis, WASO 500 w/enc.Kriz, WASO 660 w/enc.
Regional Solicitor, Denver w/enc.
Regional Solicitor, Salt Lake City w/enc.
Turk, RMR-PP w/enc.
Chaney, RMR-RN w/enc.

=D
Ott w/ene
RAYoungsed: 969~2610: 8-31-92
AT\RS2477.T Appendix Il, Exhibit L!
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INTERIM PROCEDURES OF ROCKY “OUNTAIN REG 3
PENDING ADOPTION OF SERVICE “WIDEPOL ICY

AUG 15 1992

NATIONAL PARK SERVICE PROCEDURES FOR

ASSERTION, REVIEW, AND DETERMINATIONS OF

REVISED STATUTE 2477 RIGHTS-OF-wWAY

TABLE OF CONTENTS

OVERVIEW OP PROCEDURES Bu

1__PREAMBLE
:

A. Purpose Pe. 1B. Definitions Pp. 1C. Background Pp. 2
D. Judicial Recognition Pp. 3E. Authority to Administratively Recognize p. 3

Ii.___PRESREVIEW PROCEDURES. Db. 4

A. Assertion Requirements- : Pp. 4
B. NPS Actions Pp 5

REVIEW CRITERIA. p. 7

A. Unreserved Public Land Pp. 7
B. Construction p. 8
Cc. Public Highway P- 10

TV._REVIEW PROCEDURES Pi i4

"A. Determination to Withhold Administrative Recognition p. 14
B. Determination to Provide Administrative Recognition op. 15
C. Additional Review Pp. 16
D. Appeal p. 17

ATTACHMENTS.
A. Statement of Administrative Recognition p. 18
B. Determination of Scope Pp. 19
Cc. Terms and Conditions ' p. 24
D. Sample Documents p. 28
E. Department of the Interior Policy p. 37
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OVERVIEW OF PROCEDURES

—m State or Local Government —+

Assertion to Superintendent(s) Ila. &
Aseigument of Review TI.B.1., p. §

Nopewildernees Threehold
$s12.3.2., p.

Feiled Paceed

bite Notigicatios 12.3.3., p. 5

Sugfietescy of Documentatios t T.3B.6., p. 6
Tee_—— “»

Review of Aesertion Criteria: Iz... p. 7

Determination to Vithhold Determination to ProvideAdminietrative Recognitions Adminietrative RecognitionIV. Aw, p. dé Iv. B., pp. 35-16

Submit Recommendation to Determine Scope & Draft atc.e BacRegional Diractor Terms and Conditions » 19 & 24
Concur Net Concur Subait Recommendation to

Regional Director IV.B.2., p. 18

Notify Aesertiag State or
Local Government Concur Not Concur

Review of Lagal Sufficiency 1V.3.2., p. 15

Submit Recommendation to TV.B.3., p. 15Director

Concur Not Concur

Return Signed Statements to IV.B.3., p. 16
Reviewing NPS Office

Make Notifications TV.3.4., p. 16
* Notify Asearting Stata
or Lecal Government

¢ File at Regios and Bark
* Publish Notice
. Record on Mapa. Notify BLM

Additional Review IV.C., p. 16

aL
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NATIONAL PARK SERVICE PROCEDURES FOR
ASSERTION, REVIEW, AND DETERMINATIONS OF

REVISED STATUTE 2477 RIGHTS-OF-WAY

PREAMBLE
Consistent with the Organic Act of the National Park Service, 16U.S.C. 1, and other applicable federal law and regulation, thisdocumant sets forth National Park Service (NPS) Precedures for
accepting assertions, reviewing assertions, and makingadministrative determinations on assertions of Revised Statute 2477
(RS 2477) rights-of-way. These procedures shall guide NPSadministrative actions in the absence of applicable determinations
by a court of competent jurisdiction.
These procedures represent the initial step in NPS management of
RS 2477 rights-of-way. After determining that an asserted RS 2477
right-of-way qualifies for administrative recognition, the NPSshall determine the scope of the right-of-way and draft terms andconditions on the use of the right-of-way as necessary to prevent
derogation of park values.

A.Purpese
These procedures:
1. implement Department of the Interior policy on RS 2477

{see Part I.¢.);
2. describe the documentation and steps necessary to assert

an RS 2477 right-of-way on NPS lands (see Part II.A.);
3. provide a process and standards for NPS review of RS 2477
"assertions (see Parts II.B., III., and IV.); and

4. provide a standardized process for NPS administrative
recognition of RS 2477 rights-of-way (sea Part IV.).

B. Jefinitions
1. Acceptancof the BS_2477 grant: the act of construction

of a public highway across unreserved public lands by a
non-federal entity before repeal of RS 2477.

2. Assertion: a written statement by a state or local
government submitted to a superintendent to declare and
document the existence of an RS 2477 right-of-way.
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