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CAREY C.MILLS
PRO SE
P, 0. Box 60464
Fairbanks, Alaska 99706
Telephone: 907-978-9814

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

CareyMills

Plaintiffs,
Vs.

UNITED STATES OF AMERICA,
KEN SALZAR, in his capacity as Secretary
of the Department of Interior, et al.

Case No. :4:10-CV—-00033-RRB

PLAINTIEF’SMEMORADUM OF POINTS

AND AUTHORITIES IN OPPOSITION TO
THEMOTION TO DISMISS/MOTION TO
SHOW CAUSE OF SCOTTWOOD

(Docket 160)

Defendants,

PLANITIFFS’MEMORANDUM
OF POINT AND AUTHORITIES IN OPPOSITION TO

THEMOTION TO DISMISS/MOTION TO SHOWCAUSEOF
SCOTT WOOD

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Docket 160. Fage 1 of 20
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REQUEST FORORAL ARGUMENT
The issues and legal posturing in this case are precedent setting regarding case law for the

State ofAlaska. The Plaintiff believes that oral argument would facilitate in the expedient and

economical administration of Justice. Therefore, I honorable request that this Court allow for

oral argument in a hearing of this cases.

INTRODUCTION
The Plaintiff in this case has amassed volumes of documents proving the validity of

the Fortymile Station-Eagle Trail RS 2477 rights-of-way. The evidence submitted thus far is

but a fraction anticipated to be offered if this case proceeds to trial. The Plaintiffhas created
a Timeline of the events and facts believed to be relevant and has attached the Timeline

hereto as (Plaintiff's Memorandum Exhibit 05) and made a part hereofby reference as a

means for this Court to comprehend and assimilate these facts and how they relate to the

allegations in the Plaintiff's Third Amended Complaint and the facts relevant to this case.

The Defendant, Scott Wood is the current owner of federal unpatented mining claim in

Section 4,5,7,8 and 9, T3S., R32 E., Fairbanks Meridian.

Some of themining claims have been transferred to Doyon Corp., the subsurface owners

and some have been reserved by the BLM in the transfer of land to the State ofAlaska. These

claims have been mined by at least 7 different owners over the last 81 years. Approximately 30

of the 81 years ofmining have been mechanically done using Caterpillar D-8 bulldozers.

Currently, ScottWood is notmining any of the claims that access is requested across and

reclamation work has been accepted by the BLM on all the claims that the Plaintiff seeks access

across.

Melody Smyth, Mineral Law Specialist, of the BLM verified that the chain of title was

unbroken and made the determination that themining claims qualify as “Pre-1955 Claims. She

also created a summary about the claims in which she stated “Mr. Wood’s claims have not been

proven to be valid, but they have also not been proven to be invalid”. She stated: “I further
concluded chain oftitle to be unbroken.” Which in fact are in error; the Bureau ofLand

Management has made Official determinations regarding the Defendant, ScottWood’smining

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Bocket 160. Page 3 of 20
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claims based in her findings. Most of the federalunpatentedmining claims were located after
1955.

The dispute between the Plaintiff and the Defendant regarding these unpatented mining

claims stems from the findings ofMelody Smyth and the “exclusive right ofpossession” the
Bureau ofLand Management atiributed to the Defendant ScottWood’s unpatented mining

claims. The Defendant Scott Wood has used this determination as a legal bar and denied the

Plaintiffaccess to his Statemining claims invoking the “exclusive right ofpossession” and using

the Bureau ofLand Management as the enforcer of the erroneous “exclusive right ofpossession”

STATEMENT
Within thismemorandum the Plaintiffwill respond to those legal positions and

arguments that are unique to Defendant Scott Wood’s Motion to Dismiss/Motion to Show Cause.

The Plaintiffadopts as part of this memorandum the PLANITIFF’S MEMORANDUM
OF POINT AND AUTHORITIES IN OPPOSITION TO THE MOTION TO DISMISS OF THE
UNITED STATES (Docket 163) and PLANITIFF’S MEMORANDUM OF POINT AND
AUTHORITIES IN OPPOSITION TO DOYON LIMITED’SMEMORANDUM AND
MOTION TO DISMISS with respect to Count One and Count Three ofthe Plaintiff's Third
Amended Complaint and any parallel legal positions and arguments ofnon-federal Defendant
Scott Wood has made.

The federal unpatented mining claims are being attached in the Plaintiff's Third

Amended Complaint under three separate and distinct Claims for Relief.’

The First Claim for Relief is predicated upon the long standing key principle derived

from the customarymining law that applied tomining on public lands from 1848 to the late

1860s, andwhich has remained at the heart ofAmerican mining law ever since. The primary

fundamental and foundational principle is: self-initiated free access to mineral resources on the

public domain. This genesis of “free access” in the history of themining laws makes it clear that

Congress intended to give the miners free access to minerals in the public lands,

1 On October 21, 2010, the Plaintiff through the Administrative Procedures made a formal
access complaint to the Bureau ofLand Management. (See Third Amended Complaint Plaintiffs
Exhibit 043) And on November 12, 2010 the Bureau of Land Management denied the Plaintiffs
formal access complaint. See Third Amended Complaint Plaintiffs Exhibit 044)
CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Docket 160. Page 4 of 20
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Federal Statutes:

30 USC § 49b - Mining laws relating to placer claims extended to Alaska;

30 USC§ 35 - Placer claims; entry and proceedings for patent under provisions

applicable to vein or lode claims;

30 USC § 41 — Intersecting or Crossing Veins;

“_..the subsequent location shali have the right-of-way through the space of intersection
for the purposes of the convenient working of the mine” this right ofway is not an exception, but

a reservation, whichmay be inferred from anywording indicating an intention to create an

easement. It takes nothing from the body ofthe grant of the first locator, but compels the first

locator to use or hold his grant or claim subject to a right or privilege to the junior or overlapping

claimant of reaching the other end ofhis claim by passage through the senior location.” referred

to in 30 USC § 41 — Intersecting or Crossing Veins.

The Second Claim for Relief is established on the legal authority 30U.8S.C Chapter 2

Section 26. The Defendant ScottWood’s federal unpatentedmining claims are unlawfully

located because they were located on reserved public land where the Fortymile Station-Eagle

Trail (RST 1594) is located, which was accepted by public use, also reserved for public use and

documented in the Presidential Executive Order datedMay 24, 1905 (Sce Plaintiffs Exhibit 017).

These facts being true, then the federal unpatented mining claims are in fact void and illegitimate

since themining claims were located on federal land reserved for public use, reserved for the

United States Army and ultimately the State ofAlaska. See Timeline

{Plaintiff's Memorandum Exhibit 05).
The Third Claim for Relief is confirmed on the legal authority 30U.S.C Chapter 2 Section

26 which states: “...The locators ofall mining locations made on any mineral vein, lode, or

ledge, situated on the public domain, their heirs and assigns, where no adverse claim existed on

the 10th day ofMay 1872 so long as they comply with the laws of the United States, andwith

State, territorial, and local regulations not in conflict with the laws ofthe United States

CAREY MILLS wv. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Oppositionto the Motion to Dismiss/Motion to Show Cause
of Scott Weod at Docket 160. Page 5 of 20
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governing their possessory title...”. The Defendant ScottWood’s federal unpatentedmining

claims are in fact invalid due to the fact that they do not comply with the law:

» Since discovery ofa valuable mineral deposit and nothing else gives a location life. Its
existence as a mining claim commences with the date of discovery.

> Anymining claims previously supported by a valid discovery;may be “lost” due to the
exhaustion ofthe deposit.

> The absence ofmining production over an extended period of timemay in and of itself,
establish a prima facie case ofthe invalidity of amining claim.

Since the mining laws are not a subject the Court readily addresses; a succinct synopsis

ofhow amining claim births into existence would be beneficial.

“From the enactment of the general mining laws in the 19th century until 1976, those
who sought to make their living by locating and developing minerals on federal lands
were virtually unconstrained by the fetters of federal control. The general mining laws,
30U.S. C. § 22 et seq., still in effect today, allow United States citizens to go onto
unappropriated, unreserved public land to prospect for and develop certain minerals.
“Discovery” ofa mineral deposit, followed by the minimal procedures required to
formally "locate" the deposit, gives an individual the right of exclusive possession of the
land formining purposes, 30 U. 8S. C. § 26;” United States vy. Locke, 471 US 84-
Supreme Court 1985 (Emphasis Added)

“Amining claim on public lands is a possessory interest in land that is "Mineral in
character” and as respects which discovery "within the limits ofthe claim" has been
made. Cameron v. United States, 252 U. 8. 450, 456. The discovery must be of such a
character that "a person of ordinary prudence would be justified in the further
expenditure of his labor and means, with a reasonable prospect of success, in
developing a valuable mine." Castle v. Womble, 19 L. D. 455, 457; Chrisman v. Miller,
197 U. S. 313, 322; Cameron v. United States, supra, p. 459. A locator who does not
carry his claim to patent does not lose his mineral claim, though he does take the risk that
his claim will no longer support the issuance of a patent. United States v. Houston, 66 L.
D. 161, 165. It must be shown before a patent issues that at the time of the application for
patent "the claim is valuable for minerals," worked-out claims not qualifying. United
States v. Logomarcini, 60 L. D. 371, 373.” Best v. Humboidt PlacerMining Co., 371 US
334 - Supreme Court 1963 (Emphasis Added)

“Amining location which has not gone to patent is ofno higher quality and no more
immune from attack and investigation than are wnpatented claims under the homestead
and kindred laws. Ifvalid, it gives to the claimant certain exclusive possessory rights, and|
so do homestead and desert claims. But no right arises froman invalid claim of any
kind. All must conform to the law under which they are initiated: otherwise they
work an unlawful private appropriation in derogation of the rights of the public.

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
ef Scott Wocd at Docket 160. Page 6 of 20
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"Of course, the land department has no power to strike down any claim arbitrarily, but so
Jong as the legal title remains in the Government it does have power, after proper notice
and upon adequate hearing, to determine whether the claim is valid and, if it be found
invalid, to declare it null and void." 252 U. S. 450, 459-460” Best v. Humboldt Placer
Mining Co., 371 US 334 - Supreme Court 1963 (Emphasis Added)

“Tomake the claim valid, or to invest the locator with a right to the possession, it was
essential that the land be mineral in character and that there be an adequate mineral
discovery within the limits of the claim as located, Rev. Stats., § 2320; Cole v. Ralph,
ante, 286;" Cameron v. United States, 252 US 450 - Supreme Court 1920 (Emphasis
Added)

“While the two kinds of location lode and placer differ in some respects,[la] a
discovery within the limits of the claim is equally essential to both, But to sustain a
lode location the discovery must be of a vein or lode of rock in place bearing valuable
mineral (§ 2320), and to sustain a placer location it must be of some other form of
valuable mineral deposit (§ 2329), one such being scattered particles of gold found in the
softer covering of the earth. A placer discovery will not sustain a lode location, nor a lode
discovery a placer location.” A location based upon discovery gives an exclusive right
of possession and enjoyment, is property in the fullest sense, is subject to sale and
other forms ofdisposal, and so long as it is kept alive by performance of the required
annual assessment work prevents any adverse location of the land. Gwillim vy. Donnellan,
115 U.S. 45, 49; Swanson v. Sears, 224 U.S. 180” “Location is the act or series ofacts
whereby the boundaries of the claim are marked, etc., but it confers no right in the
absence of discovery, both being essential to a valid claim. Waskey v. Hammer, 223
U.S. 85, 90-91; Beals v. Cone, 27 Colorado, 473, 484, 495; Round Mountain Mining Co.
v. Round Mountain Sphinx Mining Co., 36 Nevada, 543, 560; New England &c. Oil Co.
v, Congdon, 152 California, 211, 213” Cole v. Ralph, 252 US 286 - Supreme Court 1920
(Emphasis Added}

is clear under both themining law and the regulations that a discovery ofvaluable
mineral is the sine qua non of an entry to initiate vested rights against the United
States”. Davis v. Nelson, 329 F. 2d 840 - Court ofAppeals, 9th Circuit 1964 (Emphasis
Added)

“In order to validate a mining claim under the mining laws of the United States, there
must be a discovery of a valuable mineral deposit within the limits of the claim. 30
U.S.C. §§ 23, 25. The basic test used to determine whether such discovery has been made
was stated by the Department in Castle v. Womble, 19 LD. 455, 457 (1894), to be that:

"* * * where minerals have been found and the evidence is of such a character that a
person of ordinary prudence would be justified in further expenditure of his labor and
means, with a reasonable prospect of success, in developing a valuable mine, the
requirements 197*197 of the statute have beenmet."

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition toe the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Docket 160. Page 7 of 20
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The standard has been judicially approved. Chrisman v. Miller, 197 U.S. 313, 25 S.Ct.
468, 49 L.Ed. 770; Cameron v. United States, 1920, 252 U.S. 450, 40 S.Ct. 410, 64 L.Ed.
659; Best v. HumboldtMining Co., 1963, 371 U.S. 334, 83 S.Ct. 379, 9 L.Ed.2d 350.

Allimining claims must meet this test to be valid. An additional element to the test of
discovery, that ofpresent marketability, has been imposed by the Department where the
mineral in question is one ofwidespread occurrence. The reason for this additional
element was made clear in Foster v. Seaton, 106 U.S.App.D.C. 253, 271 F.2d 836, 838
(1959):” Coleman v. United States, 363 F. 2d 190 - Court ofAppeals, 9th Circuit 1966
(Emphasis Added)

BACKGROUND
There were three motions that relate to Scott Wood: (1) at Docket 19 Wood has filed a

Motion to Dismiss; (2) at Docket 74 Plaintiffs filed a Motion for Summary Judgment on their

claims againstWood; and (3) at Docket 104 has filed a document entitled “Answer to

Complaint/Counterclaim/Motion to Dismiss and Affidavit in Support”.

The Court’s Tentative Order, Docket 126, p. 45 stated: Plaintiffs’ Third Count is

DISMISSED in its entirety, with prejudice. The Court also stated: “Given the complexity ofthe

issues raised, the above is a tentative order. The parties may have until October 14, 2011, to

submit objections...”
The Plaintiff filed through counsel OBJECTIONS TO COURT’S OCTOBER 3, 2011

ORDER REGARDING PENDINGMOTIONS (Docket 137) citing regarding Defendant Scott

Wood; “The Court erred in granting summary judgment in favor ofWood because it assumed

material facts, which are in dispute, namely that Wood has a validmining claim, and that his

claims are governed by the 1872 Mining Act.”

The Court’s Final Order, Docket 141, p. 6-9 stated in part; “In responding to the

Tentative Order, Plaintiffs argue thatWood should not be granted summary judgment on Count

II. In that respect, the Court agrees. Plaintiffs contend that theymay amend that count to allege

thatWood does not have a validmining claim or exclusive rights to the use ofthe surface estate.

|| To the extent that Count II] is based upon an alleged right-of-way under 30 U.S.C. § 41

(intersecting veins) it is not well pled. This Court should therefore not rule on Count If in a

manner that could be construed as precluding Plaintiffs from raising the validity ofWood's

mining claim or his rights to the surface estate in their amended complaint. Thus, Plaintiffs

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Cpposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Decket 160. Page 8 of 20
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should be granted an opportunity to plead that theory.” “Plaintiffs' Third Count is DISMISS

with leave to amend.

The Plaintiff filed Pro Se the Third Amended Complaint in compliance with the Co

Order. Subsequently, The Defendant, Scott Wood filed Pro Se; ANSWER TO 3 rd.

COMPLAINT/MOTION TO DISMISS/MOTION TOSHOW CAUSE/ AND AFFIDAVIT
SUPPORT. (Docket 160)

The Defendant, ScottWood never fully answers the allegations of the Third Amend

Complaint except to state;
* DefendantWood responds to Claim 154, Mr. Weod's claims (7 and 8 above) are t

piles left by the previous miner and have has valuable gold deposits, and is be reclai

until further mining of the tailings is conducted.”

“The gold in the tailing piles in 7 and 8 above, is enough to pass a current validity te

Since the Motion to Dismiss and Motion to Show Cause is not accompanied by a sep

Memorandum in Support of the Motions. The Plaintiffwill assume that the Defendant, Sco

Wood’s Motion to Dismiss appears to be based upon the affirmative defense claim of “lack

standing” (1) “Mr. Mills lacks standing to maintain this action pro se ...” (2) “Mr. Wood

respectfully request that this court to sue sponte order PlaintiffMills to show cause to this

why and howMr. Mills has standing to continue tomaintain this action”.

LEGAL AUTHORITIES
1.RULE 12(b) (6) AND STANDING TOMAINTAIN THIS ACTION PRO SE
28 USC § 1332 - Diversity of citizenship; amount in controversy; costs states: (a)The
district courts shall have original jurisdiction ofall civil actions where the matter in
controversy exceeds the sum or value of $75,000, exclusive of interest and costs, andi
between—
(1) citizens ofdifferent States;

30 USC § 53 - Possessory actions for recovery ofmining titles or for damages to such
states: No possessory action between persons, in any court of the United States, for th
recovery of anymining title, or for damages to any such title, shall be affected by the f
that the paramount title to the land in which such mines lie is in the United States; but
case shall be adjudged by the law ofpossession.

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Caus
of Scott Wood at Docket 160. Page 9 of 20
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“The courts are always open to private litigants to determine possessory rights in public

land. Gauthier v. Morrison, 232 U.S. [452] 461, [sic] 34 8.Ct. 384, 58 L.Ed. 680. Not to

determine title, however, because they have not title. But the United States having title, the

tribunals are always open to it to vindicate its rights therein, either that of the Land Department

or that of the courts, at its election ifproceedings are initiated by it. See United States v.

Sherman, (8 Cir.) 288 F, 497,' * * *" (Emphasis added)” United States v. Nogueira, 403 F. 2d

816 - Court ofAppeals, 9th Circuit 1968

“As we have said on numerous occasions, the Fifth Amendment is violated when land-use

regulation "does not substantially advance legitimate state interests or denies an owner

economically viable use ofhis land. " Agins, supra, at 260 (citations omitted) (emphasis added).”

Lucas vy. South Carolina Coastal Council, 505 US 1003 - Supreme Court 1992

2. RULE 12(b) (6) AND STANDING REGARDING MINING CLAIMS
In Docket # 49 the Plaintiff clearly exhibited the fact that the Plaintiffholds real property

interests in State ofAlaskaMining Claims ADL 611494-611496 and ADL 611578-611581.

“In North American Uranium v. Johnston, supra, the joint obligees were co-owners of

certain lodemining claims sold under contract.” Cayce v. Carter Oil Co., 618 F. 2d 669 - Court

ofAppeals, 10th Circuit 1980

“Amining claim perfected under the law is property in the highest sense of that term,

whichmay be bought, sold, and conveyed, and will pass by descent. Forbes v. Gracey, 94 U.S.

762, There is nothing in the act ofCongress which makes actual possession any more necessary

for the protection of the title acquired to such a claim by a valid location, than it is for any other

grant from the United States.” Belk v. Meagher, 104 US 279 - Supreme Court 1881

3. RULE 12(b) (6) AND SUA SPONTE DISMISSALS
“In its view, the District Court had wrongly equated the standard for failureto state a claim

under Rule 12(b) (6) with the standard for frivolousness under § 1915(d). The frivolousness

standard, authorizing sua sponte dismissal ofan in forma pauperis complaint "only ifthe
petitioner cannot make any rational argument in law or fact which would entitle him or her to

relief,” is a "more lenient" standard than that ofRule 12(b) (6), the court stated. 837 F. 2d, at

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Decket 160. Page 10 of 20
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307. Unless there is " ‘indisputably absent any factual or legal basis’
" for the wrong asserted in

the complaint, the trial court, "[i]n a close case," should permit the claim to proceed at least to

the point where responsive pleadings are required. Ibid. (citation omitted).” Neitzke v, Williams,

490 US 319 - Supreme Court 1989

4, MINING CLAIM VALIDITY CONTEST
“Under 43 C.F.R. § 4.450, any personwho claims title to or an interest in land adverse to

any other person claiming title to or an interest in such land, or who seeks to acquire a preference

right, may initiate a private contest to have the adverse claim of title or interest invalidated for

any reason not shown by the records ofBLM.” CLARK COUNTY v. NEVADA PACIFIC

COMPANY, INC., 172 IBLA 316 Decided September 27, 2007

“Appellants acknowledge the established rule that in an action to contestmining claims the

government bears the burden ofestablishing prima facie the invalidity of the claims, the burden

then shifting to the claimant to prove that his claims are valid. United States v. Springer, 9 Cir.,

491 F.2d 239; Foster v. Seaton, 106 U.S.App.D.C. 253, 271 F.2d 836”

“In a contest proceeding, therefore, the claimant rather than the government is the proponent of a

ruling that he has complied with applicable mining laws. The government must go forward with

sufficient evidence to establish prima facie the invalidity ofcontested claims, and the burden

then shifts to the claimant to show by a preponderance of the evidence that his claim is valid.

United States v. Springer, supra, 491 F.2d at 242; Foster v. Seaton, supra, 271 F.2d at 838.

“Ifmining claimants have held claims for several years and have attempted little or no

development or operations, a presumption is raised that the claimants have failed to discover

valuable mineral deposits or that the market value ofdiscoveredminerals was not sufficient to

justify the costs ofextraction. E. g., United States v. Humboldt PlacerMining Co., 8 IBLA 407

(1972); United States v. Ruddock, 52 L.D, 313 (1927); Castle v. Womble, 19 L.D. 455 (1894)

UnitedStates v. Zweifel, 508 F. 2d 1150 - Court ofAppeats, 10th Circuit 1975

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Docket 160. Page 11 of 20
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5.MINING CLAIM VALIDITY DETERMINATIONS BY INACTIVITY
“In the same manner, failure to undertake actual operations may be used as evidence that

no prudent man would be justified in so doing. For instance, ifmining claimants have held

claims for several years and have attempted little or no development ofactual operations, a

presumption may be raised that there has been no discovery ofa valuable mineral deposit. This

was the case in Cameron v. United States, supra, where six years had elapsed from the date of

location to the date of the hearing. There the Supreme Court stated at 457:

* * * Sufficient time has elapsed since these claims were located for a fair demonstration oftheir

mineral possibilities.

For similar holdings, see United States v. Ruddock, 52 L.D. 313 (1927), where 17

years had elapsed without production; Starks v. Mackey, 60 LD. 309 (1949), 29

years; United States v. White, 72 LD. 522 (1965), 38-39 years; and United States v.

Flurry, A-30887 (March 5, 1968), where the Department stated:

* + * the most persuasive evidence as towhat aman ofordinary prudence would do with a

particularmining claim is whatmen have, in fact, done or are doing, not what a witness is

willing to state that a prudentman would do.” UNITED STATES v. MILTONWICHNER, IBLA

77-440DecidedMay 30, 1978

6. COURT COMMITED CLEAR ERROR AND 30 U.S.C. § 41

“Reconsideration is appropriate if the district court (1) is presentedwith newly discovered
evidence, (2) committed clear error or the initial decision was manifestly unjust, or (3) if there is
an intervening change in controlling law. See All Hawaii Tours, Corp. v. Polynesian Cultural

Center, 116 F.R.D. 645, 648 (D. Hawaii 1987), rev'd on other grounds, 855 F.2d 860 (9th

Cir.1988). Theremay also be other, highly unusual, circumstances warranting reconsideration.”

School Dist. No. 13, Multnomah County v. ACandS, Inc., 5 F. 3d 1255 - Court ofAppeals, 9th

Circuit 1993 With respect to 30 U.S.C. § 41 and how it applies under the facts of this case.

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Docket 160. Page 12 of 20
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The Court erred in that it did not apply the other Federal Statutes that were applicable to placer

mining claims specifically:
30 USC § 49bMining laws relating to placer claims extended to Alaska states: ~The

general mining laws ofthe United States so far as they are applicable to placer-mining

claims, as prior to May 4, 1934, extended to the Territory ofAlaska, are declared to be in

full force and effect in said Territory:...” and

30 USC § 35 - Placer claims; entry and proceedings for patent underprovisions

applicable to vein or lode claims; conforming entry to legal subdivisions and surveys;

limitation of claims; homestead entry of segregated agricultural land which states:

“Claims usually called “placers,” including all forms of deposit, excepting veins of

quartz, or other rock in place, shall be subject to entry and patent, under like

circumstances and conditions, and upon similar proceedings, as are provided for vein or

lode claims;...”.
30 U.S.C Chapter 2 Section 41states: “...Where two ormore veins intersect or cross each

other ...the subsequent location shall have the right-of-way through the space of
intersection for the purposes of the convenient working of themine.”

As well as the case law CalhounMining Co. v. Ajax GoldMining Co., [82 U.S. 499 (1901). In

CalhounMining, as relevant to this case, in construing R.S. 2336, the predecessor to § 41, in the

part quoted by Plaintiffs, the Supreme Court held:

Section 2336 imposes a servitude upon the senior location, but does not otherwise affect
the exclusive rights given the senior location. It gives a right of way to the junior
location. To what extent, however, there may be some ambiguity; whether only through
the space of the intersection of the veins, as held by the supreme courts ofCalifornia,
Arizona, and Montana, or through the space of intersection of the claims, as held by the
supreme court ofColorado in the case at bar. It is not necessary to determine between
these views. (Emphasis Added)

The junior location is the Plaintiff's mining claims” and consequently, the plaintiffhas

rights-of-way through the senior location, which are ScottWood’smining claims.

The Supreme Court ofColorado held that; “Under section 2322 no rights were given the
owner ofa location crossing a prior one to invade the latter for any purpose in following

? In Docket # 49 the Plaintiff clearly exhibited the fact that the Plaintiffholds real property
interests in State ofAlaskaMining Claims ADL 611494-611496 and ADL 611578-611581.
CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Docket 160. Page 13 of 20
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his vein upon its strike. This was an important matter, Without such right, a portion ofhis
claim might be rendered valueless. But, if the expression ‘space of intersection’ is limited
to the intersection ofveins as the space through which he should have a right ofway for
the convenient working ofhis mine, itwould be ofno avail, for he would have no right
under which he could reach that easement;*20 and so again, in order to recognize one
which would be of any value to the junior cross claimant, the space of intersection must
also mean the intersection of the claims. Morr. Min. Rights (9th Ed.) 115. The learned
author of the work just cited, in treating the subject of title to ore included in the space of
intersection as between conflicting cross locations under section 2336, gives the
folowing cogent reasons why, in his opinion, as between such locations, the owner of
the junior bas a right ofway through the senior, but no right to the ore of the claim
which he crosses: ‘It was within the power of congress by a subsequent clause to have
made the crossing lode an exception carved out of the general grant of the words of the
previous section, but has it attempted so to do? The only grant of section 2336 is the
right ofway,which of itself implies that it is not a grant of the vein, but of an
casement, to which the estate of the prior location is made servient.’ ‘To give any
part of the space of intersection to the holder of the later location would be to take from
the older location something already granted to it. To create an exception out ofhis grant
as he originally takes it, under act of congress, would require in the wording of the act
expressions as strong as are required to create an exception in a deed. An exception is
equivalent to the reconveyance of land already conveyed. A right ofway is not an
exception, but a reservation, which may be inferred from any wording indicating an
intention to create an easement. It takes nothing from the body of the grant of the
first locator, but compels the first locator to use or hold his grant or claim subject to
4 right or privilege to the junior or overlapping claimant of reaching the other end
ofhis claim by passage through the senior location.” Calhoun Gold-Min. Co, v. Ajax
Gold-Min. Co, Nov 20, 1899, 50 L.R.A. 209 Colo. 1, 59 P.607 (Emphasis Added)

ARGUMENT
Count Two claims are specifically targeted towards Defendant ScottWood. Count Two

relies on Federal Statutes:

A.) 30 USC § 49b Mining laws relating to placer claims extended to Alaska states: ~The

generalmining laws ofthe United States so far as they are applicable to placer-mining

claims, as prior toMay 4, 1934, extended to the Territory ofAlaska, are declared to be in

full force and effect in said Territory:...”

B.) 30 USC § 35 - Placer claims; entry and proceedings for patent under provisions

applicable to vein or lode claims; conforming entry to legal subdivisions and surveys;

limitation of claims; homestead entry of segregated agricultural land which states:

“Claims usually called “placers,” including all forms ofdeposit, excepting veins of
CAREY MILLS v. URITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Docket 160. Page 14 of 20
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quartz, or other rock in place, shall be subject to entry and patent, under like

circumstances and conditions, and upon similar proceedings, as are provided for vein or

lode claims;...”.

C.) 30 U.S.C Chapter 2 Section 41 states: “...Where two or more veins intersect or

cross each other ...the subsequent location shall have the right-of-way through the

space of intersection for the purposes of the convenient working of themine,”

The Federal Defendants have stated the Official position regarding Defendant Scott

Wood and the federal unpatented mining claims he owns; that position is: (1) All of the
federal unpatented mining claims are “pre-1955” mining claims.(2) ScottWood has

“exclusive surface rights” even against the Federal Defendants.

While it is true that the United States retains legal title to certain of the lands subject to

his federal unpatentedmining claims. For the obvious reason of “exclusive surface rights” the

Federal Defendants are powerless and incapable ofmaking any assertions or conditions as to

whom ScottWood allows or this Court determines has the right to cross the federal unpatented

mining claims.

Consequently, if the federal unpatentedmining claims are indeed valid pre-1955 mining

claims then even though Doyon has been granted administration of those claims by the United

States, and that the Department of the Interior has no further current role in administering them

the “valid existing rights” againwould take precedence and are superior in title to the non-

federal Defendants Doyon Limited and Hungwitchin Corp title.

1. RULE 12(b) (6) AND STANDING TOMAINTAIN THIS ACTION PRO SE

Clearly, 28 USC § 1332 - Diversity of citizenship; amount in controversy;

demonsirates the fact this Court has jurisdiction. The case law previously cited also provides

for private litigants to determine possessory rights in public lands.

30 USC § 53 - Possessory actions for recovery ofmining titles or for damages to such

title; is additional jurisdiction in this case regarding Count Two.

The question then is there “case and controversy” between the parties? This question
has to be answered in the affirmative. The Defendant ScottWood has denied the Plaintiff for

all practical purposes full use ofhismining claims. DefendantWood is using the “exclusive

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Autherities in Opposition to the Motion to Dismiss/Metion to Show Cause
of Scott Wood at Docket 160. Page 15 of 20
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right ofpossession” as the vehicle to deny the Plaintiffaccess to his Statemining claims

invoking possible trespass violations and using the Bureau ofLandManagement as the

enforcer of the erroneous “exclusive right ofpossession”.

2. RULE 12(b) (6) AND STANDING REGARDINGMINING CLAIMS
The STATMINING LOCATIONNOTICE / CERTIFICATE exhibits attached to

Docket # 49 clearly and unequivocally reveal the fact that the Plaintiffpersonally holds real

property interests in State ofAlaskaMining Claims ADL 611494-611496 and ADL 611578-

611581.

Moreover, amining claim perfected under the law is property in the highest senseof

that term, whichmay be bought, sold, and conveyed, and will pass by descent.

This Court should Strike the Defendant Motion to Dismiss / Motion to Show Cause

regarding this issue and if it raised again in further proceeding the Court should invoke

sanctions on the party raising this issue.

3.RULE 12(b) (6) AND SUA SPONTE DISMISSALS
The Defendant is seeking to invoke the Court sua sponte so that the Defendant does not

have to mount a defense himself. The Plaintiff can only request that Court deny this request since

the Plaintiffcanmake any rational argument in law or factwhich would entitle him or her to

relief. The Supreme Court unmistakably described that; “Unless there is "
‘indisputably absent

any factual or legal basis’
" for the wrong asserted in the complaint, the trial court, "[i]n a close

case," should permit the claim to proceed at least to the point where responsive pleadings are

required. Ibid. (citation omitted).” Neitzke v. Williams, 490 US 319 - Supreme Court 1989

4, MINING CLAIM VALIDITY CONTEST
The Plaintiff in anticipation of the defense that hehas not exhausted all of the

administrative remedies; besides filling the appeal to the Interior Board ofLand Appeal

regarding the validity of ScottWoods federal unpatented mining claims. Went, even further

and filled a separate request asking the Bureau of Land Management charged withmaking

validity determinations to initiate amining claim contest (validity exam). (See Third

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Docket 160. Page 16 of 20
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Amended Complaint Plaintiffs Exhibit 043) In the cover letter attached to the compliant are

the words: “Additionally, I make this appeal for the record and in order to demonstrate the

fact that ] have exhausted all my administrative remedies.”

The United States Supreme Court held nearly fifty years ago that private challenges

to the validity of federalmining claims should first be brought before the Department of the

Interior. See Best v. Humboldt PlacerMining Co., 371 U.S. 334, 336 (1963) (“The

determination ofthe validity of claims against the public lands was entrusted to the General

Land-Office in 1812 (2 Stat. 716) and transferred to the Department of the Interior on its

creation in 1849, 9 Stat. 395.”).

Categorically and undeniably the Plaintiffhas exhausted all administrative remedies, this

Court must affirm this fact regarding the challenges to the validity ofDefendant ScottWood’s

federal unpatentedmining claims.

§.MINING CLAIM VALIDITY DETERMINATIONS BY INACTIVITY
On February 12, 2008 the Defendant, ScottWood filed a five (5) year State ofAlaska

Annual PlacerMining Application. (See Third Amended Complaint Plaintiffs Exhibit 046)

The Defendant, ScottWood stated in the State ofAlaska Annual PlacerMining Application

that federal unpatented mining claims (No. 7 and 8 Above Discovery) are going to be

reclaimed. (See Third Amended Complaint Plaintiffs Exhibit 046) and the federal

unpatentedmining claims (No. 9, 10, 11 and 12 Above Discovery) are going to be used for

access to the actual mining operation located on federal unpatented mining claims (No.14

Above Discovery). (See Third Amended Complaint Plaintiffs Exhibit 046).

Currently, Defendant Scott Wood is notmining any of the claims that access is

requested across and reclamation work has been accepted by the BLM on all the claims that

the Plaintiff seeks access across.

If this Court follows the Departments lead in examining the validity of the federal

unpatentedmining claims and uses the following statement regarding the evidence; United

States v. Flurry, A-30887 (March 5, 1968), where the Department stated:

* * * the most persuasive evidence as to what a man ofordinary prudencewould do with a

particular mining claim is what men have, in fact, done or are doing, notwhat a witness is

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Docket 160. Page 17 of 20



10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

willing to state that a prudentmanwould do.” UNITED STATES v. MILTON WICHNER,
IBLA 77-440 DecidedMay 30, 1978 (Emphasis Added). Then without any doubt this Courtwill

have to arrive at the conclusion that these claims are in fact invalid.

6. COURT COMMITED CLEAR ERROR AND 30 U.S.C. § 41

No argument presented by the Plaintiffhere can be stated better than the Supreme Court of

Colorado in Calhoun Gold-Min. Co, v. Ajax Gold-Min. Co. Nov 20, 1899, 50 L.R.A. 209 Colo.

1, 59 P.607. The Plaintiffredirects the Courts attention to the case law cited underLEGAL
AUTHORITIES contained herein.

CONCLUSION
NOW AND THEREFORE, the Plaintiffs prays for Judgment on the Pleadings as follows:

a. Dismiss in its entirety the non-federal Defendant ScottWood’s Motion to Dismiss /
Motion to Show Cause in its entirety. (Docket 160).

b. Issue an Order requiring the Federal Defendants to specifically answer each item of the
Third Amended Complaint (Docket 149).

c. Such other relief as the Court deems appropriate.

Respectfully submitted this 16" day of March, 2012

4B
CareyMille
PRO SE

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motion to Show Cause
of Scott Wood at Docket 160. Page 18 of 20
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CERTIFICATE OF SERVICE
I, CareyMills, hereby certify that on March 2, 2012, a true copy of the PLANITIFFS’
MEMORANDUM OF POINT AND AUTHORITIES IN OPPOSITION TO THEMOTION TO
DISMISS OF THE UNITED STATES was served by United States mail, first class, postage paid]
to the following Defendant and counsel for Defendants.

Dean K. Dunsmore , U.S. Department of Justice
Environment & Natural Resources Division
801 B Street, Suite 504
Anchorage, Alaska 99501-3657
Bus: (907) 271-5452
Bus Fax: (907) 271-5827
E-mail: dean.dunsmore@usdoj.gov

Brian A. McLachlan, U.S. Departmentof Justice
Environment & Natural Resources Division
Cio NOAA/DARC, NW
7600 Sand PointWay, N.E.
Seattle, Washington 98115
Bus: (206) 526-6881
Bus Fax: (206) 526-6665
E-mail: brian.mclachlan@usdoj.gov

James D. Linxwiler Esq.
Matt Cooper, Esq.
Guess & Rudd P.C.
510 L. Street
Suite 700
Anchorage, Ajaska 99501
Bus; (907) 793-2200
Bus Fax: (907) 793-2299

Peter J. Aschenbrenner
P.O. Box 110988
Anchorage, Alaska 99511
Bus: (907) 344-1500
Bus Fax: (907) 344-1522
E-mail: peter@alolaw.com

ScottWood
P. O. Box 31

McKenna, Washington 98558
Bus: (360) 446-5172
Mobile: (253) 370-0978

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Opposition to the Motion to Dismiss/Motionto Show Cause
of Scott Wood at Docket 160. Page 19 of 20
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Respectfully submitted this 16" day ofMarch, 2012 at Fairbanks, Alaska

(\_ LE.
CareyMillis.
P.O. Box 60464
Fairbanks, Alaska 99706
Telephone: (907) 978-9814
E-mail: ccmalaska@aol.com

PRO SE

CAREY MILLS v. UNITED STATES et al Plaintiff Response Memorandum of Points
and Authorities in Oppesition to the Motion to Dismiss/Motien to Show Cause
of Scott Wood at Docket 160. Page 20 of 26
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ere



$ 2477 Fortymile Station-Eagle Trail Timeline

oO
Bat be ott

‘StateofAlaska Annual PlacerMining Application’'

that Federl unpatentedmining claims (No. 7 afid |

8 Above Discovery) are going to be reclaimed...
|

Scott Wood further stated in the State ofAlaska
Annual! Placer Mining Application that Federal
unpatented mining claims (No. 9, 10, 11 and 12
Above Discovery) are going to be used for access
to the actual located on federal.
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2007
| 2008 | 2008

|

2008
|

2008
|

2008
|

2008
|

2008
|

2008
|

2008

|
2007 | 2008 | 2008 2008 2008 2008 2008 2008 2008 2008

|

wo} Greet‘na.i Rego conducted MIovy rity
| Compliance Inspection on 6-12-2008and
took photographs. The comment in section
2 Access: states; “Historic access road re-
established extending road to Doyon
claims truck access via Taylor.” Also, in:
section 5 “Access road activity re-
established trail with a minimum amount,
'O

disturbance.

”
Fie Compliance

WELLSphysically explored:
Is‘two other rights-of- way
@ptions in order to

!

demonstrate that this RS-
2477, known as RST 1594

'
Fortymile Station— Eagle
“Trail is the most

|

eavironmental conservative
“aTiGeconomically feasible.
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Carey Mills stakes State Mining Claims

RS 2477 Usage ofHistorical Trail Continues

|

2008
| 2008 | 2008

|

2009
|

2009
|

2008
|

2009
|

2009
|

2009
|

2009

Unpatented MiningClaims2, 3 and 4below, 3, 4, 5,6, 7, 8, 9, 10,11, 12, 13, 14, 15, 16 above ; a ,

| 2008 | 2008 |
2008 | 2009 2009 2009 2009 2009 2009 2009 |

| Sonstruction of the State of
'@Maska approved camp location, "|

by excavating
out

the
hillside

ean, Natural ResourceManager
Alaska Department ofNatural

Resources, stating in part, “Thank. |

‘you for your calls conceming
| access on RST 1594 Fortymile

‘Station
— Eagle Trai] .1 want to

e you that this trailis a lega
izedtrailunderAS

=

I

Miscellaneous
‘Use Permit for
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Carey Mills stakes State Mining Claims

Various COM
'

concerns regarding the camp location, access to Mills filedan
the mining claims and the future road construction application for a
to where the proposed mining 1s to start. The Right-of-Way
conclusion of the various meeting was that Carey Permit, in order
Mills needed to file a Right ofWay Permit forthe to gain access to
construction activities as well as the future the State mining
activities due to the fact that the BLM maintained claims located

|

2009
| 2008 | 2009

|

2009
|

2009
|

2008
|

2009
|

2009
|

2009
|

2009

Unpatented Mining Claims:2, 3and 4 below, 3, 4,5,.6,7, 8,,9,.10, 11, 12, 13, 14,15,16 above

| 2009| 2009| 2009 2009 2009 2009 2009
| 2009 |

2009 2009

‘the BLM does
ot recognize the mining claims (4 thrul2 Above 2-%

Discovery) qualify as pre July 23, «. =:
1955 even though determination is

°

claims
iis clearly flawed, inaccurate =:

Junsaicuon Over ine leaeral mining CialmMs inte
transfer of the land to the State ofAlask
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RS 2477 Usage of Historical Trail Coatinues
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2010
|
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|
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[Ii | 2010 | 2010 | 2010 | 2010
|

2010 | 2010 | 2010 | 2010
|

2010 | il
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Carey Mills stakes State Mining Claims

RS 2477 Usage ofHistorical Trail Continues

|

2010
| 2010 | 2010

|

2010
|

2010
|

2010
|

2010
|

2010
|

2011
|

2011

‘Unpatented Mining Claims2, 3 and-4 below, 3,4,5,6, 758, 9,,10, 14, 12, 13, 14,15, 16 above _

| 2010 | 2010| 2010 2010 2011 | 2011 2011 2011 2011 2011

PePetealthe United ‘ad
States, BLM, Doyon.
"Ltd, Hungwitchin
H:

Co

as all parties, that the State
|

‘was
s unwilling to assert and.

er
jghts-of way at this time.

gaint’
s
Exhibit

020)


