Bennett, John F (DOT)

From: Carey Mills [ccmalaska@aol.com]

Sent: Thursday, February 02, 2012 8:54 PM

To: Ogan, William S (DNR)

Cc: travler@acsalaska.net; Bill Bear; Bill Dunlevy; Bill lverson - Alaska Outdoor Council; Blake

Harmon; Brad Jones; resources@akrdc.org; Chad Gerondale; david wright; jerhobbs2@aol.com;
Jim Burling; Jim Deininger; Mike Tinker; Patrick Keene; rahughes@gci.net; Rod Arno; Ron
Somerville; Scott Harn; Sheldon Maier; Bill Brophy; J. P Tangen; Ray Kreig;
sjhelmer@hughes.net; Sharon Eddy; Sharon Eddy; Althea St. Martin; Chad B. Padgett; Janelle
Perry; Boyles, Rhonda; Anderson, Brodie (LAA); Stepp, Jeff (LAA); Murray Richmond;
"Representative Tammie Wilson (Representative. Tammie.Wilson.@legis.state.ak.us)"@imr-
da03.mx.aol.com; Stoltze, Bill (LAA); Miller, Bob (LAA); Kawasaki, Scott Jw (LAA); Thomas, Joe
(LAA); Wagoner, Tom (LAA); Bouffard, Troy J (LAA); Sackinger, Robert B (DNR); Fogels,
Edmund J (DNR); Kerin, Leo J (DNR); Bylsma, Rachel E (GOV); Ruaro, Randall P (GOV);
Leaphart, Stanley E (DNR); Cord Davis; Donnie Thompson; Fransico Blanco Cellphone; Jason
Elder; Jean Turner; Richard Basarab; Tianhuo Nguyen; Amy Chausse; Associated Press; Jeff
Richardson; newstips@upi.com; Allen Cody; Bill Mayo; Jim Swearingin; John Sandor; Mark
Wayson; Phillip "Kib" Cannon; Tim Green; Dirk Tordoff; Kathleen Liska; Harbo, Lisa A (CED);
Mick Manns; Paul G. Shultz; Bennett, John F (DOT); O D Odsather; Stiver, Vivian (LAA); Walton,
Joshua C (LAA); Kerttula, Beth (LAA); Johnson, Craig W (LAA); Saddler, Dan (LAA); Guttenberg,
David (LAA); Feige, Eric (LAA); Pruitt, Lance (LAA); Costello, Mia C (LAA); Maria Rendel; Natalie
Howard

Subject: Incorrect Information

Scott,

I am sending a highlited copy of your Legislative Briefing.

The Recordable Disclaimer, the application per FLPMA and confirmation via the federal land
management plan process will not have any real consequence regarding RS 2477 rights-of-way for
the following reasons:

1. On Sept. 30, 1996 the United States Congress, revoked and denied the authority and
jurisdiction of the Bureau of Land Management to recognize, manage or determine the
validity of a right-of-way pursuant to Revised Statute 2477 (43 U.S.C. 932):* No final rule
or regulation of any agency of the Federal Government pertaining to the recognition,
management, or validity of a right-of-way pursuant to Revised Statute 2477 (43 U.S.C. 932)
shall take effect unless expressly authorized by an Act of Congress subsequent to the date of
enactment of this Act.” ). (Department of the Interior and Related Agencies Appropriations
Act, § 108, enacted by the Omnibus Consolidated Appropriations Act, 1997, Pub L., No.
104-208, 110 Stat. 3009 (1996))

2. On February 20, 2009, Ron Wenker, Acting Director of the Bureau of Land Management,
issued a Memorandum to all State Directors ordering and mandating the State Directors not
to process or review any claims under RS 2477 rights-of-way.

3. On March 19, 2010 Mark Fullmer, Chief, Branch of Resolution. Acting Chief, Lands and
Realty Division of Alaska Lands of the Bureau of Land Management, sent an e-mail stating:
“RS 2477 rights-of-way arise by operation of law, entirely outside the adjudicative authority
and jurisdiction of the BLM. Any RS 2477 rights-of-way that is determined to be valid is
already included in the general reservation of “valid existing rights” which appears in every
conveyance document we issue. Only the courts can adjudicate an RS 2477 rights-of-way.”

4. On May 6, 2010 Mark Fullmer, Chief, Branch of Resolution. Acting Chief, Lands and

Realty Division of Alaska Lands of the Bureau of Land Management, sent an e-mail to the
1



Larry P. Jackson, Resource Branch Supervisor, BLM-Eastern Interior Field Office stating:
“Our conveyance documents, including the Patent involved in Mr. Mills’ issue, DO reserve
and protect any valid existing right under RS 2477. Our position is that we do not have
authority to adjudicate (make a final determination) as to whether an asserted RS 2477 is
valid or not, that is up to the courts. We have no authority to recognize, or reject, an asserted
RS 2477.”

. On May 6, 2010 Mark Fullmer, Chief, Branch of Resolution. Acting Chief, Lands and
Realty Division of Alaska Lands of the Bureau of Land Management, sent an e-mail to the
Larry P. Jackson, Resource Branch Supervisor, BLM-Eastern Interior Field Office stating:
“BLM modified its approach to RS 2477 claims after losing: Southern Utah Wilderness
Alliance v. Bureau of Land Management, 425 F.3d 735 (10th Circuit, 2005).” “The court
made it clear that determining the validity of a claim under RS 2477 was a judicial, not an
executive branch, function.”

. The Interior Board of Land Appeal acknowledge that no federal agency can determine the
Fortymile Station-Eagle Trail (RST 1594) to be a valid RS 2477 rights-of way. And further
stated: “....but ultimately the matter must be resolved in court, where what is at issue 1s
whether the State has, by some means, accepted the grant.”

I believe it is very important that you correct this portion of your briefing because it has given the
legislators the wrong suppositions. (See the attached letter from Senator Thomas).

If there is any other information that I can provide regarding the RS 2477 issue please feel free to

contact me anytime.

Carey Mills

P.O. Box 60464
Fairbanks, Alaska 99706
(907) 978-9814

From: Ogan, William S (DNR) [mailto:scott.ogan@alaska.gov]
Sent: Thursday, February 02, 2012 11:58 AM

To: Carey Mills

Subject:

Scott Ogan NRM I

Public Access Assertion and Defense Unit Manager
Division of Mining Land and Water

550 W 7th Ave Suite 1420

Anchorage Alaska 99501

907-269-5515

Scott.Ogan@alaska.gov
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