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The right-of-way for the construction of highways over public lands, not reserved for public
purposes, is hereby granted.

Originally, this language was contained in an 1866 law entitled “An Act Granting Right of Way to
Ditch and Canal Owners over the Public Lands, and for other Purposes.” It later was separated
. from the original Act and reenacted as Revised Statute (R.S.) 2477,

One hundred and ten years after its ena.ctment, R.S. 2477 was repealed with the passage of the
Federal Land Policy and Management Act of 1976. However, highways established between 1866
and 1976 were grandfathered as valid existing rights.

During R.S. 2477’s one hundred and ten year life, thousands of miles of highways were
constructed on the public lands, often with no formal authorization or documentation.

In recent years, there has been growing debate and controversy regarding whether or not certain
highways were authorized pursuant to R.S. 2477 and, if so, the extent of the rights obtained.

The issue intensified in the late 1970s with initiation of the wilderness inventory process for all
Bureau of Land Management land outside of Alaska. For the purposes of wilderness inventory,
the Department of the Interior adopted a definition of highway construction that included a
requirement for some type of construction by mechanical means.

Conflicting constituency positions developed during this time. Some groups perceived R.S. 2477
as an archaic statute that was being misapplied to preclude the consideration of additional
wilderness. Others viewed R. S. 2477 as an absolute, unqualified grant by Congress that could
not be modified or conditioned. Some State and County governments viewed R.S. 2477 as
critically important to their current and future economic survival. Many questioned the role of State
law in defining the Congressional grant.

In 1988, the Secretary of the Interior defined R.S. 2477 policy for all land management Bureaus in
the Department. That policy was also adopted by U. S. Forest Service. The policy, among other
things, contained a generous definition of what constituted construction for purposes of deciding
whether or not the 1866 Congressional grant had been accepted.

The debate came to the attention of Congress; and ultimately, in the 1993 Appropriations Act for
the Department of the Interior and related agencies, the House of Representatives passed a
moratorium on any further processing of claims of R.S. 2477 highways by Federal land
management agencies. The Senate had no such moratorium. In conference, Congress directed the
Department of the Interior to prepare a report on many aspects of R.S. 2477. The Department of
the Interior assembled an interagency task force to prepare the required report to Congress.

The Department of the Interior is issuing the attached draft report to solicit public comment and
input prior to preparing and submitting a final report to Congress on this important Federal land
management issue.



To prepare the draft report, over eight hundred scoping letters were sent to interested publics,
including State governments of the Public Land States, requesting their input. Eight public
meetings were held across the Western United States and Alaska. Since the scoping process
began, over 3,500 persons have requested copies of the draft report.

At the same time the Department of the Interior was directed to prepare its report the Library of
Congress, Congressional Research Service, was requested by Congress to prepare a report on
R.S. 2477. That January 15, 1993, report has been most beneficial in the preparation of this draft
report.

In response to the scoping process, many concerns were expressed by respondents.

The draft report addresses the scoping comments, the Congressional Research Service Report, and
Federai Land Management Agency input. :

The history of R.S. 2477, including the earliest Department of the Interior decisions (1898, stating
that the mere dedication of section line easements in the absence of actual construction was not
sufficient to accept the Congressional Grant) and guidance developed by the Department of the
Interior from 1866 to 1988, is referenced. It also discusses the possible intent of Congress in
passing R.S. 2477 and the intent of Congress in passing the Federal Land Policy and Management
Act of 1976.

Issues of Western Public Land States, including Alaska, are discussed. This section identifies the
Western State with the most recognized R.S. 2477 highways as Oregon; the State with the most
pending claims as Utah; and the State with the most concern as to impacts to its ability to develop a
transportation infrastructure, using R.S. 2477 highways accepted prior to the repeal of R.S. 2477,
as Alaska. '

The Federal interests are identified, including potental limits on the manageability of Federal lands
and requirements of contemporary legislation to manage for special values like Wilderness,
National Parks or areas of critical environmental concern. The Draft Report identifies the problem
of the perpetual timeframes to claim highways that may have been created prior to the repeal of
R.S. 2477. Several legal questions are discussed.

Federal case law is summarized demonstrating inconsistent interpretations of what rights accrued
with acceptance of the Congressional grant and how the grant couid have been accepted prior to its
repeal in 1976.

The section on the current situation includes a listing of recognized and pending claims on public
lands managed by the Bureau of Land Management, the only Federal agency with records for such
claims. This section also contains a case study for one Bureau of Land Management Resource
Area as an example of the type of factors that leads to claims for highways that may have been
created under the authority of the repealed R.S. 2477 Act.

The current process used to evaluate claims and factors that influence potential clairos is discussed.
Areas with the greatest controversy in the existing process are discussed. Such things as lirited
public notification, and whether or not there is a right of administrative appeal of a Federal

agency’s determination concerning the existence or absence of a valid R.S. 2477 highway, are



identified as areas of high constituency concern.

Alternatives to obtaining rights-of-way are identified, inciuding the implied right of access on and
to Federal lands. Also identified are other right-of-way authorities that Federal land management
agencies have, including authorities created in Federal legislation specific to Alaska.

Generalized impacts of claims on the manageability of Federal lands, multiple-use activities, and
access to Federal lands, State lands, private lands, and Indian and Native lands are discussed.
Impacts are considered minimal except in the cases where there would be an upgrading of the type
of highway; i.e., to go from a jeep trail to a paved two-lane highway. Attention is paid to impacts
on special Federal resources such as Wilderness, Nattonal Park Values, National Wildlife Refuge
values, etc. Impacts are also described in terms of Federal Land Managers’ ability to comply with
Federal legislation, such as the Endangered Species Act, National Historic Preservation Act, and
the Archeological Resources Protection Act.

While this draft report does not contain any recommendations, it does identify five alternatives that
may form the basis for public comment and discussion that will aid the Department of the Interior
in considering possible recommendations to Congress. The five alternatives are:

1. Maintain the current policy and processes.

2. Adopt the proposed R.S. 2477 processes identified by the 102nd Congress in H. R. 1096.
This alternative provides for the filing of all claims to highways established pursuant to the
repealed act in a set time and an extensive public notification and participation process in assessing
the validity of such claims.

3. Pursue a combination of administrative options, including modifying or replacing the existing
Department of the Interior pelicy with a different definition of construction, and possibly setting
uniform standards for what could be considered a public highway pursuant to the repealed R.S.
2477 Act. This alternative may include promulgation of regulations to reach these ends.

4. Propose a legislative alternative that differs from H.R. 1096 by defining a uniform Federal road
standard applicable to highways recognized pursuant to R.S. 2477. It could provide for a
declarative taking if there is significant conflict with important Federal resources. It could provide
for a set time to file such claims, a declaration of final administrative action by the deciding officer,
and a defined statute of limitatons on judicial review of that final administrative action. 1t could
also provide for public participation in the Federal review process.

5. If Congress believes it is appropriate to address the arguably special Alaska situation, it could
choose a legislative option that deals with the issues of an extended cutoff date for filing of claims
and establishment of a definition of congtruction that includes seasonal trails, etc.

Charts that compare the various management concerns, including Federal costs and management
tools among the five alternatives, are incorporated. The highest Federal costs are associated with
the current situation due primarily to the perpetual term associated with assertion of claims.

Comments on this draft report will aid the Department of the Interior to decide what
recommendations, if any, to make to Congress in the final report.
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Introduction

The right-of-way for the construction of highways
over public lands, not reserved for public uses,
is hereby granted,

This seemingly simple, 20-word, Federal statute offered a grant by
Origin of R.S. 2477 Congress to construct h1ghways over unre:s;erve‘c‘l public lands . Ori gi-
Rights-of-Way nally, the grant was Section 8 of a law entitled “An Act Granting Right
of Way to Ditch and Canal Owners over the Public Lancls,_and for other
Purposes.” The law was also known as the Mining Act of 1866.

Several years after the Act was passed, this provision became Section
2477 of the Revised Statutes, hence the reference as R.S. 2477. Later
still, the statute was recodified as 43 United States Code (U.S.C.) § 932.

R.S. 2477 was passed during a period when the Federal Government
was aggressively promoting settlement of the West. Under the authority
of R.S. 2477, thousands of miles of highways were established across
the public domain. It was the primary authority under which many
existing State and county highways were constructed and operated over
-Federal lands in the Western United States. Highways could be con-
structed without any approval from the Federal Government and with no
documentation of the public land records, so there are few official
records documenting the right-of-way or indicating that a highway was
constructed on Federal land under this authority,

Undocumented

One hundred and ten years after its enactment, R.S. 2477 was repealed
Repealed with the passage of the Federal Land Policy and Management Act
(FLPMA) of 1976.

Although this century-old mining taw was repealed over 16 years ago,
-~ The Issue the impact 1s still being felt, because highways established before

October 21, 1976 (the etfective date of FLPMA) were grandfathered, or
protected, as valid, existing rights-of-way.

Grandfathered rights
In recent years, there has been growing debate and controversy regard-
ing whether specific highways were constructed pursuant to R.S. 2477,
and if so, the extent of the rights obtained under the grant.
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R.S. 2477 Report Page 1




Concerns

There is concern that public lands withdrawn for National Parks,
National Forests, National Wildli{e Refuges, and other special manage-
ment areas may be subject to grandfathered R.S. 2477 rights-of-way.
R.S. 2477 claims could affect Federal land currently managed under
various management objectives by the Bureau of Land Management
(BLM), including areas either designated as, or under study for, wilder-
ness. R.S. 2477 claims may also affect land previously in Federal
ownership that was conveyed to private entities subject to preexisting
rights-of-way. This issue is an important one to some State and county
governmenis who value the rights-of-way as important to their infra-
structure.

Evolution of
Controversy

Tie to wilderness

State Differences

Prior to the late 1970s, there wﬁs little hint of the ensuing controversy
over R.S. 2477. The Department of Interior (DOI) tock almost no role
in managing these rights-of-way, deferring to State law and control.

The issue began to emerge with the mitiation of the wilderness inven-
tory process for BLM lands outside of Alaska. For purposes of wilder-
ness inventory, the DOI adopted a definition of a road that included a
requirement for some type of construction by mechanical means. This
definition allowed for inventory of larger blocks of public land for
wilderness consideration, but it also planted the seed of future contro-
versy because two different definitions of what constituted a road over
public lands had emerged. To understand how the differing definitions
of road led to the present controversy, it is helpful to look at how the
issue emerged in some Western Public Land States.

Although there are some notable differences in regard to R.S. 2477
trom State to State, there have been few problems regarding R.S. 2477
rights-of-way in most Public Land States. This may be somewhat due
to the great differences from State to State regarding State highway
statutes, although a number of other factors also influence this situation.

Some States have no recognized R.S. 2477 highways and other States
have hundreds. However, the number of recognized highways is
neither an indication of problems associated with R.S. 2477 nor of the
potential for controversy in the future. Oregon currently has the great-
est number of recognized R.S. 2477 highways, with 450, but few
problems have resulted from these recognized claims. On the other
hand, a State with a large number of asserted claims that have not been
recognized or denied may be an indication of potential controversy. At
the present time, Utah has the greatest number of assertions, with over
3,900, while only 10 R.S. 2477 highways have been recognized.
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R.S.2477in
Utah

Burr Trail litigation

Controversy spreads

R.S. 2477 in Alaska

Access an issue

Trails and footpaths
included

To date, Utah has been the focal point for most of the controversy. The
issue erupted on a popular Southern Utah back-country road called the
Burr Trail that borders BLM Wilderness Study Areas (WSAs) and
passes through two units in the National Park System. With recogni-
tion of the Burr Trail as an R.S. 2477 highway, the local county holder
of the right-of-way initiated maintenance and upgrading of the existing
road. Plans for road realignment and resurfacing led to extensive
litigation in Federal District Court and ultimately went to the 10th
Circuit Court of Appeals. Issues at contention included what rights, if
any, the county had to improve the road and the Federal Government’s
ability to impose mitigation of impacts to WSAs and National Parks
and Recreation Areas.

The R.S. 2477 controversy soon spread to other parts of the State. For
several years, citizen groups have proposed that there be additional
public lands, beyond BLM recommendations, considered for wilder-
ness designation. More recently, some counties began asserting R.S.
2477 rights-of-way on Federal lands managed by BLM and the Na-
tional Park Service. Many of these claims, if deemed valid, could
disqualify areas in citizen wilderness proposals and could affect BLM
WSAs. This is especially true if primitive routes defined as ways or
trails for wilderness purposes are judged to be valid, R.S. 2477 high-
ways.

Prior to 1959, nearly all of Alaska was public domain under Federal
control. This, coupled with the great size of the State, its sparse popu-
lation, few constructed roads, and dependence upon nontraditional
means of transportation, tends to complicate the access issue, particu-
larly in regard to what constitutes a highway.

The issues of access and conflicting definitions of highways emerged in
the mid-1980s when the U.S, Fish and Wildlife Service and National
Park Service began to prepare their land-use plans for Parks and Ref-
uges in Alaska. This Federal action precipitated the State of Alaska’s
concern over the opportunity to use R.S. 2477 in much the same man-
ner as State and local governments in the Lower 48 States had during
their own early developmental periods. The State began to identify
historical access routes across Federal lands (including Conservation
System Units) that potentially qualified as R.S. 2477 highways. These
access routes were identified under Alaska State law. Inventory in-
cluded seasonal trails, footpaths, and traditional roads and trails used by
wheeled and tracked vehicles.
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Secretarial policy defines
construction

Congress Debates the Issue
and Directs This Report

Moratorium proposed and
dropped

Report to be prepared

Inciuded in the report

R.S. 2477 Report

In 1985, representatives from diverse Statewide interests began a
concerted effort to deal with the Alaska R.S. 2477 issue. To deal with
these issues the Secretary of the Interior issued in 1988 new guidance
on R.S. 2477, The policy statement included a definition of construc-
tion that in certain instances accepted mere use or passage as proof of
the existence of a highway. As might be expected, the policy 1s viewed
quite differently among competing public interests. Some view the
current policy as extremely important to the economic and social
development of Alaska becaunse it maximizes access options over
Federal and possibly even private lands. Others view the policy as a
new threat to Federal lands, particularly the newly established National
Forests, Refuges, Park Units, and other specially designated areas.

The growing number of road assertions in Utah and the potential for
additional assertions in other States caused this controversy to spread to
Congress. In 1991, the House of Representatives passed H.R. 1096.
This bill would have imposed a cutoff date for claims and it would have
also specified how the DOI would handle future claims. In addition,
the House-passed fiscal year 1993 appropriations bill for the DOI and
related agencies provided for a moratorium on further processing of
claims by the DOI, pending completion of legislation.

In conference, the House’s moratorium provision was dropped from the
appropriations bill, but the conference report did direct the DOT to
conduct a study of the history and management of R.S. 2477 rights-of-
way. (Appendix I, Exhibit A.) '

The DOI was directed to prepare a report to Congress on'a number of
aspects of R.S. 2477. The directive to prepare the report requested that
the following information be addressed:

. The history of rights-of-way claimed under R.S. 2477,

. The likely impacts of current and potential claims of such
rights-of-way on the management of the Federal lands.
. The likely impacts of current and potential claims of such

rights-of-way on the access to Federal lands, State lands, private
lands, Indian and Native lands.

. The likely impacts of current and potential claims of such
rights-of-way on multiple-use activities.

’ The current status of such claims.

. Possible alternatives for assessing the validity of such claims.

. Alternatives to obtaining rights-of-way.

. Sound recommendations for assessing the validity of claims,

consonant with the intent of Congress in enacting R.S. 2477 and
FLPMA, that mandated policies of retention and efficient man
agement of the public lands.
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CRS Report

Until completion of the report, the DOI has deferred processing of
pending claims uniess there is an immediate and compelling need to
recognize or deny claims. (Appendix II, Exhibit A.)

The Library of Congress's Congressional Research Service (CRS) has
also prepared a report for Congress. Their report, Highway Rights Of
Way: The Controversy Over Claims Under R.S. 2477, was released on
January 15, 1993, Many of the questions and conclusions discussed in
the CRS Report are discussed throughout this report. It is suggested that
the CRS Report be reviewed in conjunction with this report.

The Department of
Interior Study Process

Interagency task force

Public involvement

The DOI was directed to consult with Western Public Land States and
other affected interests in preparing the report. The DOI will submit the
final report to the appropriate committees of Congress in June of 1993.

This report was prepared in consultation with the BLM Washington
Office, other Federal offices, and the Secretary of the Interior. To ad-
dress this important public land issue in a manner that responds to
Congressional direction, the DOI assembled a study task force com-
prised of representative(s) from each BLM Siate organization, the BLM
Headquarters Office, the Office of the Secretary, the National Park
Service, Bureau of Indian Affairs, U.S. Fish and Wildlife Service, and
the U.S. Forest Service. The BLM was given the responsibility to lead
the interagency team.

The active involvement of affected interests from the Western Public
Land States has been an essential element of this study. On November
18, 1992, several hundred letters and “scoping” packages were mailed to
State and local governments, land-use organizations, and other affected
interests. Notification of the study was published in the December 15,
1992, Federal Register. News releases were distributed to national,
regional, and Statewide media outlets announcing the initiation of the
study and requesting information from the public.

In addition, several public meetings were held to gain input during
November and December 1992 and January 1993. Meetings were
conducted in Alaska, California, Montana, Idaho, Oregon, Nevada, and
Utah.

To date, approximately 300 individuals and organizations have re-
sponded to the task force with several thousand pages of written infor-
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mation. Nearly 4,000 individuals have indicated a desire to participate
in the study process. For additional information on the scoping process
see Appendix III, Exhibit A.

Constituency
Positions

Some members of the public view remaining R.S. 2477 rights-of-way
as important components of State and local infrastructure, essential to
the economic growth and social well-being of the rural West. Some
State and local governments argue that existing R.S. 2477 rights-of-way
are interests in property for which they should be compensated if the
interests are lost.

Others see the potential recognition of additional R.S. 2477 roads as in
conflict with the goals of the FLPMA and a severe threat to Federal
lands, including many areas either currently designated or under study
for designation as part of the National Wilderness Preservation System.

Some users of public land are concerned that historical and traditional
access to Federal lands might be limited. A related issue is the growing
movement to use the R.S. 2477 right-of-way authority as a means to
continue or reopen historical access through private lands to adjacent
public lands. In cooperation with local citizens groups, this has been
actively pursued in Nevada, Colorado, and Montana.

The Federal

R.S. 2477 Report

Interest

Federal agencies have several major areas of concern regarding the R.S.
2477 issue. The first area arises out of the open-ended, inchoated
character of these claims. The current situation is such that claims of
pre-FLPMA existing R.S. 2477 rights-of-way can be made now or at
any time in the future. This creates a continuing cloud on Federal
agencies’ ability to manage Federal lands, including their power to
manage existing roads on Federal land or to control improvements to
roads. The ability to manage natural resource values, consider appro-
priate contemporary legislation in day-to-day management, and manage
for special values like wilderness or areas of critical environmental
concern can be compromised by this possibility.

The second area of concern arises out of the unique terms used in R.S.
2477. What is the definition of a highway? What constitutes construc-
tion? Which public lands are “not reserved for public uses”? What
law, State or Federal, should answer these questions?

The third area involves defining the rights and responsibilities of both

the Federal agency and the holder of the right-of-way, especially in
relation to Federal responsibilities to manage Federal lands and re-
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sources under contemporary laws, and the Federal mandate to manage
some areas for special values, such as Congressionally-designated areas
like National Parks and National Wilderness Areas, and Areas estab-
lished pursuant to Congressional authority such as National Forests,
National Wildlife Refuges, and Areas of Critical Environmental Con-
cem.
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The History of R.S. 2477

Claims

Historical perspective

Legislative Setting

R.S. 2477 Report

This section examines the history of R.S. 2477 from a legislative, ad-
ministrative, and legal perspective.

As noted earlier, R.S. 2477 was one section of a law entitled "An Act
Granting Right of Way To Ditch and Canal Owners Over The Public
Land, and For QOther Purposes.” The law was more commonly known as
the Mining Act of 1866. '

This legislation was passed during a period when the Federal Govern-
ment was aggressively promoting the settlement of the West. Mining
and homesteading had been occurring on the public domain without
statutory authority, as had construction of roads, ditches, and canals to
support these undertdkings. Passage of the Homestead Act in 1862
began a new era of settlement of the Federal lands. Access was pro-
moted by Congress through railroad land grants and special legislation
for major transportation routes but was ignored when it came to the
handling of private and individual access. These important but smaller
access matters were generally left to local customs or State law. The
Mining Act of 1866 not only established the first system for the patent-
ing of lode mining claims, but it also provided a prospective means for
access.

A brief look at how this legislation was passed by Congress provides
some clues as to why right-of-way provisions for highways and canals
were assembled into a mining law.

The Mining Act of 1866 was enacted in the midst of a major dispute
among factions of Congress over the handling of Federal mineral depos-
its. Some, led by California, favored a do-nothing approach as mining,
unrestricted by the Federal Government, continued. Others favored the
sale of the mineral lands for paying off the Federal debt incurred by the
Civil and other wars. There was also continued movement to encourage
people to use their War scrip and settle the Western Territories.

The House of Representatives enacted a bill authorizing the sale of
mineral lands (H.R. 322). The Senate countered with a bill providing for
preemption of lode minerals (S. 257). The Senate bill was bottled up by
the House Committee on Public Lands, so the Senate amended a House-
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Reenacted,
Later Repealed

passed ditch and canal right-of-way Bill (H.R. 365) with a revised
version of S. 257 in order to keep the legislation out of the hands of the
House Committee on Public Lands. This last version was then approved
by the House and enacted into law on July 26, 1866. When the Senate
amended H.R. 365 with its mining bill (S. 257), there were a number of
differences with or revisions to S. 257. Most of the differences or
revisions appear to be either technical changes or additions, possibly
suggested by the California mining interests. One significant revision
was the addition of Section §, the grant of right-of-way for highways.

Section 8 of the Mining Act was reenacted and codified as part of the
revisions of the statutes in 1873. This was the result of recommenda-
tions from the Public Land Review Commission, that was authorized in
1866 to review existing legislation affecting public lands and to suggest
codification into related groups. The designation "R.S. 2477" thus
replaced "Section 8 of the Mining Act."

In 1938, as part of the recodification of the statutes, R.S. 2477 became
43 U.S.C. 932 untl its repeal in 1976 by FLPMA.

The significance of Congressional extraction of this right-of-way provi-.
sion from the original legislation, reenacting it, then subsequently
recodifying it, is a subject of debate. Some view the Congressional
action as a conscious move to retain a broad right-of-way authority.
Others see this as an oversight by Congress that has allowed the lan-
guage of R.S. 2477 to take on a meaning that was probably unintended
by Congress in the 1866 Act.

What Does R.S. 2477
Grant?

{ssues and questions

Core "intent” questions

R.S5. 2477 Report

A search of the legislative history of the Act reveals little hard evidence
of what Congress was thinking when it included Section 8 in the Mining
Act of 1866. The Congressional Record offers few clues to the answer.

The words in the Statute are clear. R.S. 2477 is a grant for the construc-
tion of highways across unreserved public lands. However, the defini-
tive answer as to the meaning of this statute remains elusive. One
hundred and twenty seven years after the enactment of what has come to
be known as R.S. 2477, the debate has only intensified.

Several historical and legal questions remain. What did Congress grant
and to whom? If a grant was established, to what extent were rights
conveyed? How and when should these rights be applied? What juris-
dictional entity governs these rights?
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Many State and local
governments and access
groups position

Environmental

organizations

Statutory terms

What is o highway?

CRS Report

R.S. 2477 Report

While a wide variety of interpretations was offered to answer these and
other questions, most of the discussion c¢an be grouped into two, very
general, opposing viewpoints,

Some see the Congressional grant and its application as very broad. R.S.
2477 was a blanket authority, to be accepted by State and local govern-
ments, to build access across the public domain. The right was total and
without reservation or limitation.

Others view the intent of Congress that R.S. 2477 in much narrower
terms, with specific limitations to the establishment and application of
rights. This group takes the position that most roads do not qualify for
R.S. 2477 rights-of-way over Federal lands, or if they do, they cannot be
improved without additional authorization from the Federal land man-
agement agency. '

Similar positions were presented regarding many key elements of the
statute. Varying definitions of the statutory elements of highway,
construction, and unreserved public lands were offered.

For example, many voiced support of the inclusive definition of high-
way, often cited in State case law and applied to R.S. 2477. Under this
view, an R.S. 2477 highway embraces any avenue of travel open to the
public, including trails, pathways, traces, and other like public-travel
corridors that should be included along with the more substantial roads
in the definition of an R.S. 2477 highway.

Others said Congressional intent was to establish only major roads as
R.S. 2477 rights-of-way that were mechanically constructed. Some
forwarded the position that most potential R.S. 2477 highways were
originally established by individuals and were private roads with private
purposes and, therefore, ineligible as highways under R.S. 2477.

The CRS report has taken a position closer to the latter viewpoint of
what Congress intended to grant as a public highway. In their report, the
definitions of road and highway are compared using an 1860 Webster's
Dictionary. The CRS report stated, “Comparing these definitions, it
appears likely that it was the understanding of the Congress in 1866 that
in the context of ground transportation at least, a highway was a signifi-
cant type of road; namely, one that was open for public passage, re-
ceived a significant amount of public use, had some degree of construc-
tion or improvement, and that connected cities, towns, or other signifi-
cant places, rather than simply two places. . . . Although the terms at
times are used interchangeably, roads appears to be the more general
term and highways the more specific term. In other words, while all
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highways are roads, not all roads are highways, since highways are a
public and more significant kind of road.” The CRS continued, “That
the understanding of Congress in 1866 was probably of highways in the
sense of significant public roads is supported by the historical context
in which the 1866 Act was passed, and by Congressional enactments
since.”

The term "construction” is hotly debated as well. Again, most argu-
What is construction? ments fall into one of two camps. Some believe "construction” means

improvement by mechanical means. Others support the position that

mere passage may constitute construction under the terms of the grant.

Regarding the debate over construction and degree of improvement, the
CRS report states, “. .. it appears that the better argument is that some
construction or improvement of a possible R.S. 2477 road is a neces-
sary element, even with respect to roads established by public use in
states that recognize such roads as public highways.”

The CRS report also took the position that the 1988 DOI policy “is
quite generous on the point of qualifying construction, stating that the
simple moving of large rocks and removal of high vegetation may
suffice in some cases . . . To the extent this statement (policy) means
that the mere moving of rocks and vegetation by hand gualifies, this
does not appear to comport with Congress’s intent of granting rights of
way for significant roads. Also, as discussed above, the Department
incorporated the concept of road improvement by mechanical means set
out in a FLPMA committee report as the analysis of what could consti-
tute a road under §603 of FLPMA. Again, to require less for a right of
way to qualify as a highway than is required to be a road would seem
inconsistent.”

CRS Report

Similar tight or loose interpretations of what constitutes "unreserved
public lands™ exist. Some expressed the belief that there were no
unreserved public lands during the effective life of R.S., 2477. Others
argue reserved lands are those that have been withdrawn or dedicated
for a particular purpose, such as a National Park or Indian Reservation.
Others interpret the term reserved land to include other types of Federal
actions to classify land. Those who support this viewpoint often cite
the establishment of grazing districts under the Taylor Grazing Act as
an example of a type of Federal classification action that constitutes
reserved public land, thus disqualifying any subsequent R.S. 2477
highways.

What are unreserved
Public Lands?
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The CRS Report was less conclusive in their position regarding what
constituted unreserved public lands. "Usually, it is clear whether a full-
fledged reservation has occurred. The situation may not be as clear,
however, when classification actions and certain other Federal actions
are involved. For example, the withdrawals and classifications associ-
ated with the creation of grazing districts under the Taylor Grazing Act

CRS Report may reserve lands sufficiently to preclude establishment of an R.S. 2477
right-of-way. The Taylor Grazing Act at 43 U.S.C. §315f. provides that
affected lands 'shall not be subject to disposition, settlement, or occupa-
tion until after the same have been classified and opened to entry’. Yet
43 U.S.C. §315¢. states that 'nothing contained in this chapter shall
restrict the acquisition, granting or use. . . rights-of-way within grazing
districts under existing law. . . "™

Other important questions referring to the intent of Congress 1n enacting
R.S. 2477 focused upon goveming law--State or Federal. Many look to
the original Act’s recognition of State law and local customs pertaining
to mineral rights, and its reliance on State law to fill in many of the
details for implementation, as ample evidence that State law should
govern this grant.

Does State or Federal
“law control?

Others believe that Federal law must control the issue without regard to
State law. They maintain that the Federal statue does not expressly
incorporate or refer to State law,

The CRS Report characterized the proper role of State law in defining
R.S. 2477 as one of the "most fundamental and thorniest of issues”. The
CRS Report states that, "there is some role for State law to play, but
some of the State court holdings seemed to have overstated this role.” In
regard to the role of State law the CRS Report states, "Clearly, Federal
law may incorporate State law as Federal law in some instances, and the
1866 Act appears to be such an instance. The Act does not address how
the highway grant is to be accepted, and State law can play a proper role
in defining this and certain other aspects.”

CRS Report

However, their report concludes that, . . . State law may not contradict
the express statutory granting language. . . given the interpretation of the
role of State law in similar context, that State law may govern only if it
comports with the Federal requirements.” The CRS further concludes,
“"the Supreme Court held that Siate law could not contravene Federal law
or frustrate the Federal purposes. Therefore, it would seem that as R.S.
2477, State law may apply to elaborate on the Act, but must comport
with the requirements of the Act.”
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Contemporary Law v, with the passage of FLPMA, Congress clearly set forth its desires for
R.S. 2477 public land management. FLPMA provided direction for multiple-use
management, intent to retain public lands, and definitive processes for
granting rights over public lands. The relationship of R.S. 2477 10
FLPMA and other contemporary Federal legislation is another impor-
tant question relating to Congressional intent.

Many of the respondents to this study offered interpretation of this
relationship. Some perceive no relationship whatsoever, stating that
FLPMA is irrelevant to R.S. 2477. Others take the position that
FLPMA, being more recent legislation, should supersede whenever a
case of conflict arises. Still others indicate that there must be a balance,
some adding that current policy, agency procedures, and a lack of
judicial interpretation make 1t difficult to determine where the balance
lies.

BLM manual guidance also seeks the middle ground. It directs the
BLM to manage R.S. 2477 rights-of-way using FLPMA as long as the
Federal manager does not diminish the rights of the holder. The holder
has the right to do what is reasonable and necessary within the confines
of the right-of-way to maintain the type of use to which the road has
been put. The Federal manager has the duty to prevent unnecessary and
undue degradation of Federal lands. This responsibility is implicit not
only in FLPMA but other legislation such as the Organic Act of the
National Park Service.

BLM Position

While recent case law has begun the process of reconciling the conflict
between requirements of FLPMA and the obligations inherited with
R.S. 2477 rights-of-way, it is evident that much remains unresolved.

With regard to FLPMA, what is the relationship between the apparent
Protect existing rights or conflict of the saving provisions that retain preexisting rights and the
prevent degradation? statutory intent in the law that mandates land managers to regulate, if
_required, to prevent unnecessary and undue degradation of public
lands? Legislative direction on this issue would be helpful.

Future agency and judicial exposition is necessary to set out how the

new management policies and the requirements of FLPMA relate to
regulation of R.S. 2477 rights-of-way.
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Other Légal Issues

The "Taking" Issue

Abandonment and Statute
of Limitations

Assertions by the Federal
Government of R.S, 2477

Rights-of-Way Over Private

R.S. 2477 Report

Lands

In addition to the principal legal issues identified above, there are many
other important legal questions. A brief discussion of the taking issue,
abandonment, the use of R.S. 2477 10 gain access over private land, and
three other questions discussed in the CRS Report, follows.

The R.S. 2477 grant authority was repealed in 1976. It can be argued
that any subsequent legislation that attempts to clarify and confirm rights
that existed before 1976 will not deprive anyone of the use of their
property. Others claim that holders of R.S. 2477 rights-of-way may lose
some of their rights if substantial regulatory burdens are imposed.

Current policy and case law do not recognize any form of Federal
provision for abandonment of R.S. 2477 rights-of-way. In the absence
of a waiver of sovereign immunity, no one, including State and local
governments, may challenge the title of the United States to Federal
property. In recognition of this, Congress passed a quiet-title statute that
now appears at 43 U.S.C. § 2409a. It allows those who have been put on
notice that the United States has a claim adverse to their property inter-
est to file a law suit to quiet-title. However, that statute also provides
that quiet-title action must be filed within 12 years of the date the af-
fected party discovers the adverse Federal claim. R.S. 2477 rights-of-
way are easements and, therefore, interests in land subject to the quiet
title statute. If they are not acted upon within 12 years of the date the
Federal Government takes action that is inconsistent with their exist-
ence, then arguably, they are gone whether they existed in the first place
or not. This would be true where Congress established a wilderness
area, where BLM designated an area as a WSA, or where the U.S. Forest
Service blocked off a former way and no one had acted on it for over 12
years. The key point to this legal issue is, What action by the Federal
Government 1s required to put others on notice that the Government
claims an interest that may defeat the potential R.S. 2477 right-of-way
claim sufficient to begin the 12-year period?

This issue is quite important to the U.S. Forest Service and the BLM.
What it involves is the ability of the Federal Government to assert R.S.
2477 rights-of-way across private land to regain access to Federal land.
A related issue is that Federal agencies may be able to assert that such
access has been established by prescription under State law whether R.S,
2477 is involved or not,
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CRS Report identifies
other key legal questions

Estoppel

Was R.S. 2477 Retrospective
or Prospective?

Does R.S. 2477 Apply Only to
Roads for Mining or Home-
steading Purposes?

Federal Case Law
Summaries

R.S. 2477 Report

The issue of estoppel, whether R.S. 2477 was retrospective or prospec-
tive, and the question of whether R.S. 2477 only applied to roads for
mining or homesteading purposes were raised in the CRS Report.

The issue of estoppel involves lack of action on the part of the Federal
Government with regard to highways that were constructed under R.S.
2477 authority. Some argue that because Congress and the Federal
Government acquiesced in letting State law control R.S. 2477 high-
ways, the Federal Government may not act on the statutory require-
ments now. The CRS Report concluded that in regard to R.S. 2477,
failure by the Government to take action in the past does not preclude
the Government from taking action in the future, because the statutory
elements of R.S. 2477 are clearly evident and have consistently been
required. -

The argument has been raised that the grant was only retrospective; i.e.,
it validated existing roads when the Act was passed. Those who claim
that the grant was retrospective cite court cases which support this, The
alternative argument is that R.S. 2477 was the authority for the future
granting of rights-of-way. The majority of State and Federal courts
have taken the latter view.

The argument has been raised that this authority in R.S. 2477 for the
right of access is only to homestead or to mine. The vast majority of .
cases have found that highway rights-of-way are not limited to the
mining and homestead contexi. '

The relationship and relevance of Federal versus State case law pose
another set of legal questions.

Some look at the original 1866 Act and deduce that State case law is
germane. Others argue that State law is not expressly incorporated into
R.S. 2477 and also that almost all State cases that predate FLPMA
typically involve non-Federal litigants and are, therefore, nonbinding or
irrelevant on Federal R.S. 2477 issues.

There are a great many State cases which deal with the establishment of
highways pursuant to R.S. 2477. However, they did not involve the
Federal Government as a party, and they are inconsistent and irreconcil-
able.

There are a few Federal cases that deal with R.S. 2477. However, these
cases go in different directions, and no clear judicial precedents have
yet been established. While existing judicial interpretation of R.S. 2477
has been inconsistent, it is still instructive to take a brief look at some
of the key Federal cases.
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Colorado v, Toll, 268 U.S. 278 (1925).
Federal Case Law

The Supreme Court held that the creation of Rocky Mountain National

Park by Congress did not take jurisdiction away from the State of Colo-
rado over existing roads within the Park, The Park Service had tried to
assert exclusive control over the roads within the Park.

U.S. ¥, 9.947.71 Acres of Land, 220 F. Supp 328 (D. Nev. 1963).

The court held that mining claimants acquired title to a right-of-way
pursuant to R.S. 2477 to access a valid mining claim, even though the
court recognized that the county involved had disclaimed the road and
the court recognized that it was not a public highway.

U.S. v. Dunn, 478 F.2d 443 (Sth Cir. 1973).

The Ninth Circuit issued an opinion that R.S. 2477 was passed to protect
those who had previcusly encroached on the public domain but had been
allowed to remain there with the knowledge and acquiescence of the
United States. According to that case, the statute was not intended to
grant any future rights.

Wilderness Society v. Morton, 479 F.2d 842 (D.C. Cir. 1973), cert.
denied, 411 U.S. 917 (1973).

The D.C. Circuit held that acceptance by the State of Alaska of an R.S.
2477 grant for a highway from the Yukon River to Prudhoe Bay was
valid even though the road was to be built by a private company and
used by the company to build the trans-Alaska oil pipeline.

Kleppe v. New Mexico, 426 U.S. 529 (1976}

The U.S. Supreme Court dealt with the plenary power of the Congress
over the public lands arising from the Property Clause of the U.S. Con-
stitution, Article IV, Section 3. The Court noted its earlier 1925 decision
in Colorado v. Toll, supra, and stated, “Congress had not purported to
assume jurisdiction over highways within the Rocky Mountain National
Park, not that it lacked the power to do so under the Property Clause.”
426 U.S. at 544,
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Park County. Montana v. U.S., 626 F.2d 618 (9th Cir. 1980), cert.
denied, 449 U.S. 1112 (1981).

The Ninth Circuit held that a county was precluded from asserting an
R.S. 2477 within a National Forest because the road had been closed
more than 12 years, and, therefore, the waiver of sovereign immaunity in
the quiet-title statute, 28 U.S.C. § 2409a, had expired.

Humboldt County v, U.S., 684 F.2d 1276 (Sth Cir. 1982).

The Ninth Circuit again enforced the 12-year statute of limitations
contained in the quiet title statute, 8 U.S.C. 240%. The court also
raised the issue of whether the Taylor Grazing Act of 1934 itself, or by
withdrawals issued pursuant to it, withdrew the public lands from the
operation of R.S. 2477,

U.S, v. Gates of the Mountains Lakeshore Homes, 732 F.2d 1411 (9th
Cir, 1984),

The Ninth Circuit held that R.S. 2477 did not provide for legal con-
struction of the grant under State law and State law could not allow for
power lines to be placed within an R.S. 2477 right-of-way without the
permission of the Federal land management agency, in this case the
U.S. Forest Service.

Wilkinson v. Department of the Interior, 634 F. Supp. 1265 (D. Colo.
1986).

This case involved a road that entered and then exited the Colorado
National Monument. The Court held that the Park Service could not
charge an entrance fee for those using the road through the Monument
because this was an invalid resiriction on the right-of-way, and the
attempt to prohibit all commercial traffic was alse contrary to the right-
of-way. The court also held that reasonable regulation of commercial
traffic was authorized by legislation enacted by Congress pursuant to
the property clause of the U.S. Constitution,

LL.S. v. Vogler, 859 F.2d 638, (9th Cir. 1988), cert, denied 488 U.S.
1006 (1989).

The Ninth Circuit dealt with an assertion of an R.S. 2477 highway as
access to a mining claim within a National Park. The court declined to
rule on the R.S. 2477 issue but did hold that the Park Service had
authority to regulate access reasonably pursuant to legislation passed by
Congress pursuant to Article IV, Sec. 3 of the U.S. Constitution.
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Sierra Club v, Hodel, 848 F.2d 1068 (10th Cir. 1988), See also Sierra
Club v, Lujan, 949 F.2d 362 (10th Cir. 1991).

This involved attempts by Garfield County to improve the Burr Trail in
Utah. The Tenth Circuit held that the scope of an R.S. 2477 right-of-
way was determined under State law and the law in Utah was that the
road was what was reasonable and necessary for the kind of road that
existed as of the repeal of R.S. 2477 in 1976. The Federal land manager
determines what is reasonable and necessary. The Court also ruled that
because of the strong interest expressed by Congress in preserving

WS As, the requirements of the National Environmental Policy Act
(NEPA) were triggered by the county’s desire to improve the road next
to WSAs and, therefore, the BLM was required to prepare an Environ-
mental Assessment to determine whether or not an Environmental
Impact Statement was required. The question of the impact of Taylor
Grazing Act withdrawals on R.S. 2477 was raised in this case, but it was
not addressed because the Burr Trail was found to have been established
prior to 1934,

U.S. v, Jenks, 804 F. Supp 232 (D. N.M. 1992).

The court again found that the issue of whether an R.S. 2477 right-of-
way has been established is a question of State law,

WS, v. Emery County, Utah, in the U.S. District for the District of Utrah,
Civil No. 92-C-106S.

After showing plans to BLM officials for improving a road known as the
Buckhorn Road and filing applications for rights-of-way for realign-
ments of that road pursuant to the FLPMA, Emery County adopted a
legal theory that they did not need any authority from BLM to improve
the existing administratively recognized R.S. 2477 highway, or to
realign it. Emery County acted on that theory, and without notifying
BLM, realigned the road and expanded the existing disturbance, and in
so doing, damaged an archeological site.

BLM issued three trespass notices and a cease and desist order.

The matter was resolved by a Consent Decree approved by the U.S.
District Court in which Emery County agreed that it had to have ap-
proval from BLM for any improvement or realignment of any acknowl-
edged R.S. 2477 highway, and it would notify BLLM before it undertook
any on-the-ground activity, other than routine maintenance. (Appendix
IV, Exhibit A.)
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Central P.R, v. Alameda County, 284 U.8. 463 (1932},

The Supreme Court held that a railroad right-of-way accepted by the
Central Pacific in 1868 was subject to the highway right-of-way laid
out by Alameda County in 1859 and subsequently, was initially estab-
lished by the passage of wagons. This was approved by Congress with
the passage of R.S. 2477 in 1866.

Department of Interior
Position on R.S. 2477--
Pre-FLPMA

The First Department of
Interior Guidance

R.S. 2477 Report

It has been suggested that the DOI essentially ignored R.S. 2477 from
its enactment in 1866 until its repeal in 1976, as evidenced by the lack
of guidance provided. However, it must be remembered that prior 1o
the passage of FLPMA, BLLM (and before it the General Land Office)
had only a very limited Congressional mandate to manage the public
domain. The primary purpose was disposal of these lands. Focus on
long-term retention and management of the public lands became much
stronger after FLPMA was passed and there was a clear legislative
intent for multiple-use management. It was at this time that greater
attention was given to rights and interests in the public land as land-use
planning considered management objectives for these lands.

No evidence has been found of any guidance or policy about the man-
agement of R.S. 2477 rights from 1866 until 1898. In 1898 the Secre-
tary of the Interior held that an attempt by a county to accept R.S. 2477
grants along all section lines in the county to be inetfective (26 L.D.
446). (Appendix II, Exhibit B.) It was in 1938 that the first Interior
regulation was published dealing with R.S. 2477 rights-of-way (43 CFR
part 244.55). The guidance read as follows: *“This grant becomes
effective upon the construction or establishing of highways, in accor-
dance with the State laws, over public lands not reserved for public
uses. No application should be filed under the act, as no action on the
part of the Federal Government ts necessary.” (56 I.D. 533, 551 (1938).
Circular 1237a.) (Appendix I, Exhibit C.)

This same position was maintained over the years in regard to the
management of R.S. 2477 rights-of-way. In 1955, R.S. 2477 was
considered an authority by which a throughway or limited-access type
of highway could be established across public lands. (Appendix II,
Exhibit D.} Regulations in effect at the time of FLPMA’s enactment
had been published in 1970 and amended in 1974. (Appendix If,
Exhibit E. ) (43 CFR 2822.2-2 (FR 9646 June 13, 1970 as amended at
FR 39440, November 7, 1974.)) They addressed the management of
these rights in greater detail than the previous guidance but maintained
the same general position. This guidance specified that grants became
effective upon construction or establishment of highways in accordance
with State law across unreserved public land.
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These regulations also clarified that a right-of-way pursuant 1o R.S. 2477
was limited to highway purposes. Prior to these regulations, it was not
uncommon for the holder of an R.S. 2477 right-of-way to authorize
additional uses within the right-of-way, such as power or telephone
lines, to third parties. This regulation stipulated that separate applica-
tions were required under other regulations to use lands within R.S. 2477
rights-of-way for other purposes.

Departmént of Interior
Position on R.S. 2477--
- Post-FLPMA

Proposed Rulemaking to
Sunset R.S. 2477

Roads Defined for
Wilderness
Inventory

R.S. 2477 Report

Section 706(a) of FLPMA repealed the right-of-way authority for R.S.
2477. Congress did make it clear, however, that valid, existing rights-
of-way acquired under former public land laws would be protected. The
DOI has consistently interpreted this to mean that while highways
established pursuant to R.S. 2477 prior to its repeal would remain under
this authority, no new highways could be acquired since FLPMA’s
enactment.

After the repeal of R.S. 2477, there was a growing awareness of the need
1o identify and recognize the rights that had been accepted prior to 1976.
Proposed regulations published in 1979 (43 CFR 2802.3-6; FR 58118,
proposed October 9, 1979) provided that persons or State or local gov-
ernments shall file maps within three years with BLM showing the
locations of public highways constructed under the authority of R.S.
2477. (Appendix II, Exhibit F.) The intent was for BLM to be able to
note the public land records, but the submission of this information was
not intended to be conclusive evidence as to the existence of an R.S.
2477 right-of-way. However, when the final regulations were published,
they simply stated opportunity to file within three years. (43 CFR
2802.3-6; FR 44518, 44531, July 1, 1980). (Appendix II, Exhibit G.) In
1981, regulations were proposed to streamline the existing regulations.
(43 CFR 2802.3; FR 39968-69, proposed Aug. 5, 1981). (Appendix 11,
Exhibit H.) When these regulations were amended, on March 23, 1982
(43 CFR 2802.5; FR 12568-70), the time limit had been removed from
the regulations. {(Appendix II, Exhibit L)

Section 603 of FLPMA mandated that BLM review, for wilderness
characteristics, roadless areas of 5,000 acres or more. Much discussion
ensued at the DOI level over the definition of a road and roadiess area.
With the passage of FLPMA, Congress directed the DOI to protect valid,
existing rights, including R.S. 2477, and at the same time, directed that
BLM protect potential wilderness values.

The Solicitor’s Office concluded at the time that the numerous and
conflicting State court rulings related to R.S. 2477 were neither helpful
in resolving this issue, nor were there Federal cases that would clanfy
these rights. Instead, they tumned to the statutes, both R.S. 2477 and
Section 603 of FLPMA, to define the concepts of highways and roads.
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Alaska Drives
a New Policy

Different types of
transportation

Alaska legislation
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Within the legislative history of FLPMA, a road must be more than a
jeep track, requiring some evidence of mechanical improvement or
maintenance through mechanical means. In looking at construction, a
Solicitor’s opinion held that consiruction also required the use of some
modicum of mechanical means beyond the mere passage of vehicles.

In a letter from Frederick Ferguson, Deputy Solicitor to James
Moorman, Assistant Attorney General, the DOI interpreted that the
reference to construction in R.S. 2477 meant that a track across the
public lands that had not been subject to mechanical maintenance or
improvement was only a “way” in the context of wilderness. This

. meant that a *“way” could not be an R.S. 2477 highway, thus eliminat-

ing a potential conflict between R.S. 2477 and FLPMA with regard to
roadless areas. This informal guidance did not represent a DOI policy
position, but a legal interpretation for the DOI, that also received
concurrence from the General Counsel’s Office of the Department of
Agriculture (Appendix II, Exhibit J.).

At the time of Alaska Statehood in 1959, approximately 98 percent of
the State was in Federal ownership, primarily (297 million acres) under
BLM management.

In such a vast area, few roads were built, as miners, trappers, and
Natives traveled by foot, dogsled, or pack animal, using existing game
trails or creating new trails. A few roads were constructed by the
Bureau of Public Roads. In more recent years, access has also been
gained by snowmobiles and tracked vehicles. Access by aircraft is the
more common mode of access in many areas becanse of the cost-
effectiveness of building airstrips compared to the cost of building
roads.

In recent years, Congress specifically recognized Alaska’s unique
problems with the passage of Alaska legislation. In 1971, the Alaska
Native Claims Settlement Act (ANCSA) mandated the reservation of
access for public use across Native lands. This legisiation established
categories of easements, with different widths corresponding to differ-
ent types of use, to apply to lands conveyed to Native corporations.

In 1980, the Alaska National Interest Lands Conservation Act
(ANILCA) was passed, including Title XI, Transportation and Utility
Systems In and Across and Access into, Conservation System Units.
This legislation provided a process for acquiring rights-of-way for
transportation and utility systems, recognizing that most of Alaska’s
transportation and utility network is undeveloped. Strict guidelines and
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timeframes are imposed upon applicants in this process. To date, nearly
13 years since enactment, no major applications have been filed under
this act, presumably because potential applicants fear the high costs and
cumbersome process.

Because the State believes that access would play a critical role in the
future development of Alaska’s natural resources, there has been a major
effort since the 1970s to identify existing roads and trails. Many Alaska
interests voiced the concern that they need and should have the opportu-
nity to use R.S. 2477 rights-of-way in much the same manner State and

~local governments in the Lower 48 States had during their own early

developmental stages.

In 1985, an interagency task force was formed within the DOI to work
with the State of Alaska on policy, process, and procedures for asser-
tions of R.S. 2477 rights-of-way. This effort ultimately led to the devel-
opment of the DOI policy for the recognition of asserted R.S. 2477
rights-of-way, signed on December 7, 1988.

1988 Departmental

R.S. 2477 Report

Policy

The 1988 DOI policy, attempting to account for the perceived unique-
ness of the Alaska situation, put forward loose criteria for R.S. 2477
claims and applied these criteria to all Federal lands under DOI jurisdic-
tion in all 30 Public Land States.

The 1988 policy addresses the three conditions that must be met for

-acceptance of an R.S. 2477 right-of-way. It also addresses ancillary

uses, the width of highways, abandonment, and, to some extent, the
responsibilities of the agency and the right-of-way holder. (Appendix 1],
Exhibit K.)

The conditions for acceptance are briefly summarized below:

. Unreserved public lands means those Federal lands open to

the operation of the public land laws. That excludes lands
reserved or dedicated by Act of Congress, Executive Order,
Secretarial Order, and some classifications authorized by statute,
Also excluded are public lands preempted or entered

by settlers under the public land laws or located under the
mining laws during the pendency of the entry or claim.

. Construction must have occurred while the lands were unre-
served public land, and construction is defined in broad terms.
Survey, planning, or dedication alone do not constitute con-
struction. That must involve a physical act of readying the

DRAFT

Page 23



Other Provisions

Highway widths

Abandonment

Reasonable activities
allowed

This Policy Directs Agencies
te Develop Supplemental
Guidance
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highway for its intended method of transportation. The in-
tended use could be by foot, by horse or pack animal, or by
vehicle. Actual construction could consist of the removal of
vegetation or rocks, road maintenance over several years, or the
mere passage of vehicles.

. The route must be a public highway that is freely open for its
intended use but could potentially be a toll road or trail. The
inclusion of a highway in a State, county, or municipal road
system or the expenditure of public funds for consauction or
maintenance constitutes adequate evidence of this criterion. A
statement by an appropriate public body that the highway was
‘and still is considered a public highway is acceptable, barring
evidence to the contrary. _

The 1988 DOI policy also provided guidance on several other aspects
of R.S. 2477 rights-of-way. It clarified ancillary uses consistent with
the 1974 BLM regulations addressed previously.

Widths of highway rights-of-way were to be in accordance with State

law wherever possible, or the width would be established based on the
width of the disturbed area of the highway, including back slopes and

drainage ditches.

Abandonment is to be accomplished within the procedures established
by State, local, or common law or judicial precedent.

The policy statement addressed the fact that under R.S. 2477, the DOI
has no management control over proper uses of a highway right-of-way
unless unnecessary degradation of the servient estate can be demon-
strated. Reasonable activities on the part of the right-of-way holder do
not come under the jurisdiction of the DOI for review or approval.
However, this does not preclude the applicability of other Federal,
State, or local laws that are relevant to the use of the right-of-way.

No formal process for either asserting or recognizing R.S. 2477 rights-
of-way is provided in law, regulations, or DOI policy. A significant
feature of the 1988 DOI policy was that it directed all land management
agencies within the DOI to develop appropriate procedures for adminis-
tratively recognizing those highways meeting the DOI criteria and to
record this information on the land status records.
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Federal land management agencies, and even units within a particular
agency, have been confronted with the R.S. 2477 issue to varying de-
grees. As might be expected, the need to deal with this issue has influ-
enced the pace and extent to which agencies have developed their own
internal procedures for making administrative determination on high-
ways claimed as R.S. 2477 rights-of-way.

Neither the Bureau of Indian Affairs, nor the Bureau of Reclamation, nor

Agency Status on the U.S. Fish and Wildlife Service has developed supplemental guid-
Development of Internal  gpce.

Procedures to Handle
R.S. 2477 Claims The U.S. Forest Service, while not an agency of the DOI, has adopted
the 1988 DOI policy but has not as yet developed intemal procedures for
dealing with asserted claims. (Forest Service Manual 2734.51)

The National Park Service, with pending claims in both Alaska and the

Park Service interim Lower 48 States, has begun initial work to develop supplemental guid-
guidance ance. The Rocky Mountain Region has issued interim guidance (Appen-
dix II, Exhibit L.) and is in the process of developing national proce-
dures.

The Bureau of Land Management, the recipient of the majority of R.S.
2477 claims so far, has developed the most detailed processes for han-

BLM Manual guidance dling assertions. In 1989, the BLM updated manual guidance on R.S.
2477 to establish procedures either to acknowledge or not to acknowl-
edge acceptance of a right-of-way as an R.S. 2477 highway. (Appendix
11, Exhibit M.)

Several points of clarification are made in this manual. It explains
which Executive Orders remove public land from unreserved status. It
Acknowledgemenis are reiterates the fact that acknowledgments of R.S. 2477 rights is strictly an
only an administrative administrative action and not subject to appeal. [t describes the mini-
acuon muim information required to accompany an R.S. 2477 assertion. It also
addresses BLM management responsibilities with regard to mainte-
nance, realignment, and upgrading of existing R.S. 2477 highways.

Some BLM State Offices have taken the next step and issued field-level
guidance to assist the managers who typically make the administrative
determination onsite, BLM Offices in Alaska and Utah have developed
the most comprehensive guidance within the agency. (Appendix I,
Exhibit N. and O.)
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The Current Status

The first part of this section examines what an administrative determina-
tion is and provides an overview of the process. The second part de-
scribes current R.S. 2477 claims, both those that have been recognized
by administrative or judicial means and those that are pending. The
third part of this section addresses potential R.S. 2477 claims, including
a discussion of factors that influence the likelihood of future claims'
being asserted to agencies.

To date, no claims for R.S. 2477 rights have been asserted to either the
Bureau of Indian Affairs or the Bureau of Reclamation. The National
Park Service has pending claims in Alaska and other States.

An administrative determination or recognition is an agency finding that
What is An Administrative an R.S. 2477 right-of-way exists. The processes used to make an ad-
Determination? ministrative determination have been developed in response to claims
filed and provide an administrative alternative to litigating each and
every potential right-of-way.

While procedures vary somewhat due to differing agency mandates, all
An Overview administrative determinations follow the same general guidelines to
of the determine the validity of an asserted right-of-way.

Process Typical steps an agency goes through to make a determination are as
follows:

’ ‘The process begins when a qualified party presents a claim to the
Evidence is submitted agency. Usually some form of supporting evidence, old maps,
photographs, etc., accompanies the initial claim for highway
recognition.

. The first level of agency review includes a check into the status
of the road being claimed. For example, the road in question is
Cannot have been checked to determine if the road was constructed by or for the

construcied by the Federal Government. If so, it would not qualify as an R.S. 2477
Federal Government
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Unreserved Public Land

Does construction meet
DOI policy and State
standard?

Is it considered a public
highway

Lenter of acknowledgement

R.S. 2477 Report

mally made at this initial stage. Information either to support or
refute the asserted claim is solicited from the public.

Next, the agency checks to see if the statutory elements to perfect a
grant were established and accepted.

. Historical records are examined to determine whether or not the
highway was constructed on unreserved public lands.

. It is determined whether some form of construction occurred.
This question is reviewed both in accordance with State law and
DOI policy. If State law does not require a higher standard of
construction than set forth in DOI policy, it is possible that the
simple existence of some sort of road as of October 21, 1976,
may be sufficient to meet the construction requirement.

. Was the asserted right-of-way considered a public highway?
In general, a declaration by the asserter (confirmed by a non-
Federal Government agency responsibie for operating and
creating public highways or consistent with State law as
determined by the Federal land management agency) that the
asserted road is and has been a public highway is sufficient 10
meet the test.

All three of the above conditions must have been met during the pen-
dency of the Congressional offer for the asserter to have assurned the
Congressional offer.

Where conditions exist on public lands to support awarding of the
Congressional grant, the Authorized Officer issues a letter of
acknowledgement and treats the highway as a valid use of the public
lands. When evidence does not support awarding, the Authorized
Officer will inform the asserter that the Federal land management
agency does not recognize a highway.,

If the asserted right-of-way is to be acknowledged by the Federal land
management agency, the agency may then determine the scope of the
right-of-way and the terms and conditions applicable to the
acknowledgement, in accordance with agency guidance.

If the review process finds that the Congressional grant did not apply to
some or all of the asserted road, then each Federal land management
agency follows its own procedures if the agency has an authority.
Issuance of a right-of-way under more contemporary authorities is one
option typically considered by the BLM. The procedures and abilities
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Controversy Over
the Process

option typically considered by the BLM. The procedures and abilities to
issue supplemental rights-of-way vary widely among land management
agencies.

Like most aspects of R.S. 2477, the process outlined above has been
quite controversial. Areas of contention among various members of the
public include:

. Evidence required by the agency to substantiate a claim.,
. Public notification procedures.
v Disagreement regarding the definitions of public highway,

construction, and “unreserved public lands.

. R.S. 2477 claims being determined valid over segments of roads
when other portions of the same road are not acknowledged by
the agency.

. The lack of an administrative appeals process for administrative
determinations.

. The issue of trying to assert R.S. 2477 claims over private
property.

Current R.S. 2477
Claims

Recognized Claims

R.S. 2477 Report

There are two different types of current R.S. 2477 claims, recognized
claims that have already been acknowledged through either an adminis-
trative or judicial process and pending claims that have been filed with
no determination made as yet.

[t was mentioned earlier in this report that thousands of highways have
been established across the Western United States under the authority of
R.S. 2477--most without any documentation on the public land record.
The status of documentation of these rights-of-way has changed little
over the years. After the repeal of the statute in 1976, the BLM did
attempt to identify and recognize grants that had been previcusly ac-
cepted. State and local governments that had constructed highways
under the grant were encouraged to file a map with the BLM for nota-
tion on the public land records. Perhaps because the request stated that
such information would neither be conclusive evidence as to the exist-
ence of an R.S. 2477 right-of-way nor would the failure 1o provide such
information preclude a later finding as to its existence, most jurisdic-
tions failed to reply.
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Pending Claims
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Existing public land records indicate that approximately 1,453 R.S.
2477 rights-of-way have been recognized to date across BLM lands.

At least two R.S. 2477 highways have been recognized in National Park
Units--the Burr Trail located in both Capitol Reef National Park and
Glen Canyon National Recreation Area in Utah and the Glade Park
Road in the Colorado National Monument.

Information regarding other Federal land management agencies was not
available for this draft report. Few recognized claims are thought to
exist across other agency lands.

Currently, there are approximately 3,947 pending claims on file with
the BLM nationwide. Utah has the greatest number pending, with
claims to 3,815 roads. Most other BLM States have very few claims
pending. Some new assertions, that are not reflected on the table
below, have been filed with various Federal agencies since the initiation
of this study. However, the table below does reflect the general situa-
tion regarding filed claims. Few assertions are pending with Federal
land management agency offices overall except for Utah BLM.

Current R.S. 2477 Claims on BLM Public Lands
States Recognized Claims Pending Claims
Alaska 2 10
Arizona _ 173 50
California 17 36
Cotorado 53 8
Eastemn States 1 10
Idaho 55 2
Montana 12 11
Nebraska 2 0
Nevada 137 4
New Mexico 171 0
North Dakota 0 0
Oklahoma 0 0
Oregon 450 1
South Dakota 0 0
Utah 10 3,813
Washington 17 0
Wyoming 353 0
1,453 3,947
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Potential R.S. 2477
Claims

Factors That Determine The
Likelihood of Future
R.S. 2477 Claims

Lands “Not Reserved for
Public Purposes”
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The number of R.S. 2477 rights-of-way that may have been in existence
prior to 1976 but have not been asserted for acknowledgment is un-
known and highly speculative.

One could start speculating by looking at the factors that have influenced
where and how access routes developed across the Western United
States prior to 1976. Historical development patterns and associated
access needs surely influence the potential of qualifying highways.
Topography, terrain, and climate have either helped or hindered devel-
opment of access. Travel across public lands in the arid Southwest and
across the Northern Tundra Region necessitated very different methods
of travel, resulting in very different types of highways that could qualify
as R.S. 2477 rights-of-way. '

Several other factors determine the likelithood of potential R.S. 2477
highway assertions. Obviously, future DOI policy and judicial decisions
are important factors. The willingness of a State or local government
highway authority to assert routes is another obvious factor 1o potential
routes.

Two additional factors--unreserved land and State law defining what
constitutes a public highway--are explained in more detail below.

R.S. 2477 highways could only have been established on unreserved
public land. This requirement is one of three statutory elements neces-
sary to perfect the R.S. 2477 grant. Because the BLM is the Nation’s
principal manager of unreserved public lands, the greatest number of
R.S. 2477 highways are located on BLM land.

The situation is different for most other Federal land management
agencies. When parks, forests, and other units were created from the
public domain, those lands were withdrawn or placed into some sort of
reserved status. Roads constructed subsequent to the establishment of
National Parks, National Forests, Fish and Wildlife Refuges, Indian
Reservations, and other units do not qualify as R.S. 2477 rights-of-way.
For R.S. 2477 rights-of-way to exist within most Federal units in other
words, those rights must have been in place on the underlying public
domain when the park, refuge, etc., was created. Generally, the longer a
particular unit of these agencies has existed, the less likely it is to have
existing R.S. 2477 rights-of-way.

The above staternent must be viewed in its proper context. While the

potential for the number of R.S. 2477 roads in National Park units, for
example, is probably only a fraction of what might exist on BLM public
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Role of State Law

Few State laws address
R.S. 2477

Section line dedications

lands, there is still the potential for rights-of-way within some Western
National Parks. As might be expected, more recently established
Federal reserves, including most of those in Alaska, have the greatest
potential for impacts from R.S. 2477.

The courts have indicated, and the DOI has generally acquiesced in the
concept, that R.S. 2477 was an offer by Congress to State and local
governments to take up highways. DOI policy has been to look to State
law to determine what constitutes a public highway under R.S. 2477.

A legal opinion issued by the Deputy Solicitor to the Assistant U.S.
Attorney General on April 28, 1980, agreed that State law governs how
these roads were established, but only to the extent that it is not incon-
sistent with Federal law. (Appendix II, Exhibit J.) Major points of
contention among various public interests are the issues of Federal
versus State control and whose role it is to establish criteria for high-
way acceptance and define the scope of rights.

The majority of State laws concerning public highways do not ex-
pressly refer to the R.S. 2477 grant. Most State highway laws focus on
what constitutes a public highway, how a public highway is created,
and who has the authority to create a public highway.

Some State statutes contain language that is very broad, while others
specifically lay out definitions and formal procedures.

Several States have dedicated all section lines as public roads. If
section lines are accepted as R.S. 2477 highways an extensive cross-
hatching grid of rights-of-way would be established over the existing
road network. Rights-of-way would be established at one mile intervals
(north and south, east and west) across Federal lands.

In other States, only formal petitions through public officials are suffi-
cient to establish a highway. Some statutes declare that public use of a
road over time can establish a highway. Other statutes set forth defini-
tions of highways that are open to interpretation. Many States have
enacted multiple statutes providing for several factors that may operate
to establish a highway. Some State statutes refer to undocumented
roads,

Because State statutes vary considerably as to what constitutes a high-
way, the requirements to establish highways as R.S. 2477 highways
may vary considerably as well. R.S. 2477 claims have generally been
decided by the courts.
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The table below identifies a few of the key characteristics contained in
statutes and case law used to define what constitutes a highway in
Western Public Land States.

Characteristics and Requirements Contained in Statute and Case Law

State Formal Public Use Section Line Reference to

Acceptance Over Time Dedication R.5. 2477 in
Statute

Alaska Yes Yes . Yes

Arizona Yes

California Yes Yes

Colorado Yes Yes

Idaho Yes Yes

Kansas Yes Yes Yes

Montana Yes Yes Yes

Nebraska Yes Yes Yes

Nevada Yes Yes Yes

New Mexico Yes Yes Yes

No. Dakota Yes Yes Yes

Oklahoma Yes Yes

Oregon Yes Yes Yes

So. Dakota Yes Yes

Utah ) Yes

Washington ' Yes Yes Yes

Wyoming Yes

A reference list of State statutes used to define what constitutes a State
highway and a list of case law are contained in Appendix V, Exhibits A
through Q.

In summation, there are many different factors that influence the likeli-
hood of potential asserted claims. The potential for a great number of
R.S. 2477 rights-of-way in many Federal agencies is minor, due to the
fact the lands were withdrawn from the public domain before the estab-
lishment of highways. The significant exception to this generality is
Alaska.

While the greatest number of potential claims exists across BLM lands,
impacts within the agency vary. Factors such as State law, the local
political situation, existing landownership patterns, etc., effect potential
for future claims that may qualify. In most other States, the issue has
not evolved in the same manner or degree as in Utah or Alaska.
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The Henry
Mountains-
A Case Study

An inventory needed

What has influenced the
development of access?
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Currently, little hard, quantifiable information exists regarding potential
R.S. 2477 highways. However, in a few individual areas, inventories of
recognized and pending claims have been conducted. One area that has
been inventoried is the BLM's Henry Mountain Resource Area in Utah.,

This BLM unit provides an example of how various factors could
influence the number of potential claims in a given area.

The following discussion of the Henry Mountain Resource Area may or
may not be representative. Lack of information prevents any firm
conclusions. Itis offered in order to clarify the information previously
discussed in this section on how different factors effect the potential for
R.S. 2477 claims' being asserted.

The BL.M’s Henry Mountain Resource Area encompasses 2.6 million
acres of private, State, and BLM-administered lands within Garfield and
Wayne Counties in Southeastern Utah. It is bordered to the east by the
Horseshoe Canyon Division of Canyonlands National Park and to the
east and south by Glen Canyon National Recreation Area.

In the Spring of 1991, the BLM began an inventory of potential R.S.
2477 highways in preparation for completing the transportation plan
component to a new land-use plan for the Resource Area. Ascertaining
the existence or lack of highway grants under R.S. 2477 was deemed
necessary for preplanning purposes and in order to respond to the
county assertions that they were the holder of valid, existing rights-of-
way on many routes that cross public lands. Claims for approximately
320 roads have been filed with the BLM by Garfield County. All of
these claims are located on BLM-administered land except for a few
that extend inte either Glen Canyon National Recreation Area or Capi-
tol Reef National Park.

Several factors mentioned previously in this section have contributed to
the development of access routes in the Henry Mountain Resource Area
that may qualify for R.S. 2477 highways. Large blocks of unreserved
public lands are found in the Resource Area. Both Capitol Reef and
Glen Canyon are fairly recent additions to the National Park System,
created from public domain that may have underlying R.S. 2477 rights-
of-way. Past mining, ranching, and recreational use has led to develop-
ment of a fairly extensive access system in many portions of the Re-
source Area. Topography has influenced the development of either
well-established or very primitive access routes.
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Utah law has few
standardy or criteria for
highways

Many types of roads
claimed

Mostly on BLM land, a
few involve the Park
Service

Some within wilderness
study areas
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Utah State Iaw is another factor. State law has established very broad
criteria for the acceptance of a public highway. No formal acceptance of
a highway is necessary, public use is accepted, and Utah State law has
no specific road standards necessary to establish a highway. A final
factor is that Garfield and Wayne countes are two of several Southern
Utah counties with a keen interest in establishing what they deem as
valid R.S. 2477 highway rights.

The routes asserted range in character from well-established gravel or
paved roads to the less distinct jeep trails maintained solely by the
passage of motor vehicles. The approximately 320 routes currently
asserted cover about 1,450 miles. About 120 roads, spanning 800 miles,
are termed Class B roads under the Utah State highway system. All of
these roads are periodically maintained by county highway departments.
Another approximate 200 roads, covering about 650 miles, are termed
Class D roads. These are the most primitive classifications within the
State system. They are not in the county maintenance program. A rough
estimate indicates that about half of these Class D roads were ¢on-
structed by some type of mechanical means; the others, by mere passage
of motor vehicles.

Except for the six roads that extend into National Park Service units (35
miles), all are on BLM land. Most do not traverse areas specially
designated by the BLM. However, a citizen group's wilderness proposal-
is overlain by approximately 200 miles of asserted roads.

Several roads, covering approximately 16 miles, within BLM WSAgs
have been asserted for agency acknowledgement. The BLM has in-
formed Utah counties that all BLM WS As have been previously invento-
ried and found to be roadless. It is the BLM’s position that no R.S. 2477
public highways exist in WSAs.

DRAFT

Page 35



ROADS ASSERTED TO THE BLM FOR ACKNOWLEDGEMENT
Henry Mountain Resource Area Planning Unit
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Alternatives to Obtaining R.S.2477

Rights-of-Way

Access is a key component of Federal land management. Federal lands
are managed to meet access needs in accordance with Congressional

_direction.

Access is accomplished in a number of ways. Most access occurs
without any special authorities or privileges extended. Refuge and park
visitors or public land users travel under the terms of casual use or
implied rights that do not require a right-of-way or other authorization.

Additionally, there are other types of right-of-way authorities that
provide access on Federal lands other than R.S. 2477; for example,
Title V provisions of FLPMA.

This section describes access alternatives divided into two general
categories. First, alternative methods of obtaining access are discussed.
The second category deals with alternative rlght of-way authorities
available to the different agencies.

Alternatives to
Rights-of-Way

Casual Use

R.S. 2477 Report

The access methods described below are not a complete list of all avail-
able means of access. These techniques are offered to provide an
indication of the types of alternatives that exist for access. Most of the
methods discussed apply to Federal land only; however, acquisitions
may apply to Federal or non-Federal land.

Casual use of public lands is previded for under a number of different
regulations, including mining activities, leases and permits, and rights-
of-way. The regulations at 43 CFR 2800 define casual use on lands
managed by BLLM in terms of right-of-way uses. Activities that involve
practices that do not ordinarily cause any appreciable disturbance or
damage to public lands, resources, or improvements do not require a
right-of-way grant or temporary-use permit pursuant to these regula-
tions. For the most part, this policy also applies to National Forest
lands.

Casual use generally includes foot traffic and the use of horses or pack

animals, although in a few instances, such traffic is prohibited to protect
resources. Off-highway vehicle use is also recognized by BLM and the
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Implicit Authority

Acquisition

Road and trail easements

Purchase of land

Land exchange
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Forest Service, and plans are developed for this use. Some areas are
designated as open to unrestricted use of off-highway vehicles; but
more commonly, areas are designated as open to the use of existing
roads and trails.

There is a right of reasonable access for users of the public lands. For
mineral locations, there is an implied right of access across Federal
lands to mining claims. For mineral leasing, access within the lease
area is generally an implicit right. For livestock grazing, implied
access is available across Federal lands to reach the allotment or permit
area.

These implied authorities have been recognized by judicial findings in
the case of mining claim location, where the courts have found that
Federal agencies must provide reasonable access to unpatented mining
claims when requested. The Supreme Court found that there is a
guaranteed right of reasonable access to State trust lands, even when
they are within WSAs, although the route and conditions are subject to
Federal agency stipulations.

There are several methods by which Federal agencies can acquire
access to Federal land across non-Federal land by acquiring either
easements or title to non-Federal land. When this is accomplished,
access can be managed as part of the adjacent Federal lands by the
managing Federal agency.

Road or trail easements are acquired by Federal agencies across private
ot State land when access is needed. This method involves negotiations
with the landowner(s) and the compensation of fair market vaiue for the
easement acquired. This is a commonly used method of acquiring
needed access to Federal lands.

Acquisition of title to non-Federal lands is very similar to the acquisi-
tioh of easements by Federal agencies, This method of acquisition
differs in that Federal agencies acquire (purchase at fair market value)
title to property that has been identified as needed for Federal-agency
management and use. Acquisition of title to non-Federal land that is
contiguous to Federal land allows the Federai agency to provide access
via existing routes that may cross the acquired land or to develop new
access routes, if needed.

Acquisition of land or interest in land, including easements, can also be
accomplished through the consummation of a land exchange with the

non-Federal party. Exchanges of land may be made if there is a finding
that the public interest is well served and that the values of the non-
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Federal lands or interests are greater than the values and objectives of

the Federal lands to be conveyed. Federal agencies may then manage

the lands acquired through exchange in a manner that provides reason-
able access to the agency, public land users, and the public.

Access is sometimes obtained through reciprocal road agreements
between a Federal agency and a non-Federal entity. When access is
desired across Federal land by a non-Federal entity, and that same entity
also controls access to Federal land, reciprocal agreements can be
developed that give each party the access desired. This authority is
contained at 43 CFR 2801.1-2.1.

Reciprocal Agreements

. R.S. 2477 is not the only right-of-way authority available for roads; and
Alternatlve because it was repealed in 1976, it cannot be used to establish rights-of-
Right-of—Way way that were not yet in existence at that time. A number of contempo-
) rary authorities are available. The following brief descriptions are
Authorities  offered as alternative right-of-way authorities.

Title 23 of the Federal-Aid Highway Act of August 27, 1958, as

Title 23 of the Federal-Aid  3mepded, provides for the appropriation, with agency concurrence of

Highway Act  Federal lands by the U. S. Department of Transportation through the

Federal Highway Administration for highway rights-of-way and sources
of material for the Federal-aid highway system. The appropriation is
subject to conditions as the Secretary of the Interior may deem neces-
sary for adequate protection and utilization of the public land and
protection of the public interest.

. Since R.S. 2477 was repealed on October 21, 1976, other right-of-way
FLPMA Title V authorities must now be used to acquire a right-of-way across Federal
Right-of-Way 1ands. FLPMA Title V is the contemporary right-of-way authority for
most roads on public lands. It incorporates the provisions of the Na-
tional Environmental Policy Act and other applicable legislation into
the right-of-way process. Impacts to public lands can be mitigaied
through terms and conditions of the right-of-way grant. FLLPMA rights-
of-way are available to any public land user. Agency regulations and
manuals clearly define the process. FLPMA rights-of-way are substi-
tutes for R.S. 2477 rights-of-way. In some States, counties are relin-
quishing R.S. 2477 rights-of-way in favor of FLPMA rights-of-way.

Several Federal agencies have specific authorities unique to the agency.

Age“cy Authorities A brief discussion foliows.
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U.S. Fish and Wildlife Service

Alaskan Alternatives to
R.S. 2477

i — i — A A — o — —

17(b) Provision of ANCSA

Title XI of ANILCA

The U.S. Fish and Wildlife Service has right-of-way authority at 50
CFR 29 promulgated pursuant to the National Wildlife Refuge System
Administration Act (16 U.S.C. 668 dd(d)). Those regulations provide
that if a right-of-way cannot be certified as compatible with the pur-
poses for which the refuge was established, the right-of-way cannot be
granted without authorization by Congress. Additionally, U.S. Fish and
Wildlife Service issues special-use permits for uses that predate the
Refuge. These permits contain stipulations to protect Refuge values.

The U.S. Forest Service has authority to issue rights-of-way under
FLPMA and the Forest Road and Trail Act (FRTA; 16 U. S. C. 533).
The Forest Service may grant rights-of-way where parties show a need
consistent with the planned uses of the forest.

The National Park Service lacks general authority to issue rights-of-
way across units of the National Park System for roads, with certain
exceptions on a unit-by-unit basis.

Alaska has some unique authorities that might be viewed as alternatives
to R.S. 2477. These are easements reserved under the authority of
Section 17(b) of the ANCSA and the Transportation and Utility Corri-
dor system process under Title XI of ANILCA (43 CFR Part 3b).

The Section 17(b) easements are reserved only in Alaska Native con-
veyances. They are very limited in width and use. Although the irails
to be reserved did not even have to exist, often the easements reserved
under this provision were located on trails that might qualify as R.S.
2477 rights-of-way. The regulations governing Section 17(b) ease-
ments are found at 43 CFR 2650.4-7. The criteria for reservation were
that there was no reasonable alternative route of transportation across
publicly owned land, that it was limited in aumber and not duplicative,
that it was limited in use and size, and that it follow existing routes of
travel unless otherwisejustiﬁed. Section 17(b) easements are not a
viable alternative to R.S. 2477 because they apply only to lands con-
veyed to Native corporations. :

Title XI of ANILCA is not an authority. Itis a process. The process
addresses rights-of-way over, across, and through Conservation System
Units and the National Conservation and National Recreation Areas
designated by Congress. Title X1 is for new roads, pipelines, and other
transportation and utility systems. Subpart 1323(a) applies to the U.S.
Forest Service, and Subpart 1323(b) applies to the BLM.

The applicant must {ile, on the same day, an application with each
appropriate Federal agency. Within 60 days after receipt of an applica-
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tion, the head of each Federal agency with whom the application was
filed must inform the applicant in writing whether or not the application
contains the information required.

A draft environmental impact statement must be completed by the head
of the agency assigned the lead within nine months from the date of
filing of the application. The final environmental impact statement
must be completed within one year of the date of filing. Within four
months after the final environmental impact statement, each affected
Federal agency shall make a deciston to approve or disapprove the
.application.

If one or more Federal agencies decide to disapprove any authorization,
the system shall be deemed to be disapproved, and the applicant for the
system may appeal the disapproval to the President. The President has
four months to approve or disapprove the application if it involves non-
National Park lands or Wilderness lands. The President’s decision is
final. If the application involves National Park or Wilderness lands, the
President either disapproves the application or makes a recommenda-
tion to Congress to approve. No multiagency application under Title
XI has been processed because the process is perceived to be very
burdensome.
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Impacts of Current and Potential

R.S. 2477 Claims

Congressional committee directives have instructed the DOI to address
impacts of current and potential R.S. 2477 claims from three different
perspectives. These are (1) impacts on the management of Federal
lands, (2) impacts to multiple-use activities, and (3) impacts on access
to Federal, State, private, Indian and Native lands. These will be ad-
dressed individually. Additionally, numerous scoping comments were
received that addressed impacts to State and local governments. This
area of concern will be considered in the last part of the impact section.

Impacts on the
Management
of Federal Lands

Higher level of impacts
than with other
aithorities

Broad perspective -- all
agencies

R.S. 2477 Report

The actual impact of use of current and potential R.S. 2477 rights-of-
way depends on the number of claims recognized, the type of resources
affected, and how the right-of-way is used.

Based on findings in Sierra Club v. Hodel and the 1988 DOI policy,
recognized R.S. 2477 rights-of-way would be managed to prevent
unnecessary and undue degradation of resources, but only to the extent
that the holder of the right-of-way is not denied reasonable use. Because
the Federal Government could not deny at least reasonable use of the

rights-of-way, management prerogatives would be constrained. R.S.

2477 could permit a higher level of impact to resources than would
occur with issuance of rights-of-way pursuant to FLPMA or other
authorities where Federal managers have authority to deny actions and
to require more stringent mitigation of impacts. Therefore, indefinite
recognition of future R.S. 2477 rights-of-way could prevent the Federal
Government from providing full protection to impertant geographic
features and biological, cultural, and physical resources. This would
pose a particularly significant threat to resource values in National
Parks, Wildlife Refuges, Wilderness and WSAs, Wild and Scenic River
corridors, Areas of Critical Environmental Concemn, or in other areas
that require special-management practices to protect important re-
sources.

The impacts on management discussed in this section are addressed
from the broad standpoint of all Federal land management agencies
affected by the R.S. 2477 issue. No attempt has been made to split out
the discussion among the various agencies, although reference to a
particular agency or agencies will be made when appropriate.
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This approach has been used for two reasons.

I. A lack of specific information and the difficulty in predicting the
number of potential R.S. 2477 claims make the precise assessment of
impacts on an agency or regional basis impossible.

2. An examination of impacts on management of Federal lands as a
whole is more appropriate to the scope of this Nationwide study. Also,
the identification and discussion of the central-management issues and
concerns that may affect Federal lands in the West due to R.S. 2477 are
more in keeping with the information needs of DOI and affected inter-
ests at this time. '

Under this heading, impacts from R.S. 2477 highways on the manage-
ability of Federal lands are discussed first. This part addresses the topic
of converting use along a right-of-way as a result of the holder's extend-
ing rights and conciudes with a brief overview of agency concerns
regarding costs associated with future R.S. 2477 highway claims.
Possible impacts related to wilderness follow.

N The actual impact of recognition of R.S. 2477 rights-of-way depends on
The Ability to Manage how many potential claims are validated, what resources are affected,
According to  and how each right-of-way is used. Current and future R.S. 2477
Agency Mission rights-of-way pose significant adverse impacts to Federal land manage-
ment in many situations depending on the extent to which an agency is
able to manage an R.S. 2477 grant.

The Federal agencies that manage substantial acreages of Federal land
and are the most likely to be affected by recognition and use of R.S.
2477 rights-of-way are the BLM, National Park Service, U.S. Fish and
Wildiife Service, and the U.S. Forest Service.

The missions of these agencies are summarized briefly below.

National Park Service--preservation of natural values in National
Parks, National Monuments, National Recreation Areas, Wild and
Scenic Rivers, trails, etc., while providing for public use and enjoy-
ment; no activity to be authorized in derogation of Park values and
purposes.

U.S. Fish and Wildlife Service--management of National Wildlife

Refuges for protection of migratory waterfow] and consultation under
the Endangered Species Act and other protective legislation.
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U.S. Forest Service--management of the National Forest system, includ-
ing some National Recreation Areas according to the principles of
multiple- use and sustained yield.

BLM--management of the public lands, including National Conserva-
tion Areas and Areas of Critical Environmental Concern according to
principles of multiple-use and sustained yield.

Every Federal agency shares a common mandate for use and protection
of Federal lands and resources within a framework of long-term stew-
ardship. Recognition and use of R.S. 2477 rights-of-way could interfere

Common mandate for with and prevent effective management of the individual and common
protection could be objectives of the affected agencies. The ability of Federal managers to
compromised implement management plans and meet the requirements of Federal

laws, such as the Wilderness Act, Endangered Species Act, Clean Water
Act, National Historic Preservation Act, etc., would be compromised if
required to continue indefinitely recognizing R.S. 2477 rights-of-way.

Changing the use or status of individual R.S. 2477 highways in conflict
with Federal purposes could cause localized impacts. For example,
Change of use could road-widening may directly impact Federal natural resources contiguous
cause impacts to the right-of-way. Converting a rough, four-wheel-drive road into a
paved thorcughfare could, in certain instances, lead to indirect impacts
resulting from better access to, and increased use of, sensitive Federal
locations.

The recognition of additional R.S. 2477 rights-of-way within a Federal
Resource management unit could lead to more substantial problems. Without the ability to
plans compromised manage access, the ability of Federal managers to implement short- and
long-term resource management plans could be seriously compromised.

This potential problem of impact on management due to R.S. 2477 1s
aggravated due to the inchoate nature of the grant. New claims for
rights may surface at any time, frustrating a manager’s ability to plan,
Related to this is the concern that as more time elapses between 1976
(the date the statute was repealed) and new R.S. 2477 clatms, it will
become harder to trace the evidence needed to make an accurate valida-
tion determination.

New claims continie to
be filed

All of the agencies manage designated wilderness areas and proposed
wilderness according to principles outlined in the Wilderness Act of
1964. The assertion of R.S. 2477 rights-of-way in proposed wildermess

~areas has been used as a tool to defeat wilderness designation because by
definition the area must be roadl[ess.
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‘Degree of Impact Depends on
Scope of Right-of-Way

Sigrificant roads normally
a benefit other than a
problem

Concern over primitive
roads

R.S. 2477 Report

This concern over the ability to manage according to agency mandate is
also a particularly sensitive issue in National Parks, Wildiife Refuges,
and other similar Federal reservations. These areas have been set aside
for more singular preservation purposes. R.S. 2477s within the bound-
aries of these areas could compromise the specific purposes and values
these areas were established to protect.

These issues are of great interest in Alaska, where concerns over both
access and the conservation of environmental values are intense., The
large number of more recently established Federal Parks, Refuges, etc.,
in Alaska create special access and management issues.

Assessing the extent of impacts on the management of Federal lands 1s
difficult. Confusion over the law and its application further clouds this
evaluation. However, an important correlation can be made in many
cases between the type of route that may qualify as an R.S. 2477 high-
way and the extent of impacts that could occur.

Generally, R.S. 2477 rights on significant roads pose less potential for
conflict with Federal management purposes. In many cases, these roads
are major travel corridors providing access for commercial and recre-
ational activities. These roads are likely to remain open under any
management regime. As some members of the public have com-
mented, these R.S. 2477 highways probably benefit both the managing
agency and the public in a number of ways. This is particularly true in
situations where State or local governments provide maintenance or
other services to facilitate access.

Conversely, there is much greater potential for adverse impacts to the
management of Federal {ands if primitive roads--normally characterized
as jeep trails, constructed through use only--are asserted and deemed
valid R.S. 2477 highways.

If primitive roads are recognized as vatid R.S. 2477 highways, there is
greater opportunity for conflict because this type of access and associ-
ated use poses more potential for negative impacts to resources and
sensitive locations. Without the option to regulate vehicle access,
Federal managers may not be able to mitigate adverse impacts or
manage for nonmotorized types of experiences.

DRAFT

Page 46



The issue of impacts related to a change 1n use when a holder decides to
Conversion of Rights from develop or extend rights on an R.S. 2477 highway is next to be addressed
Unimproved Road to under this heading.
Improved Road o _ _ o
Quite often, continued use of an R.S. 2477 highway has minimal impact
on the management of Federal lands as long as that use continues in the
same manner and degree. However, should there be a change in use to
Reduced ability to protect recognized R.S. 2477 highways, the potential for adverse impacts would
resources increase. If recognized rights-of-way are substantially improved or if the
scope and use are significantly changed, the ability of Federal land
managers to protect important resources would be reduced.,

For example, simple road maintenance may improve access and benefit
all. But, road widening or realignment could potentially cause damage to
adjacent resources that a Federal manager may have difficulty control-
ling. Converting a jeep trail to accommodate heavy commercial traffic is
another example of a situation that could impose impacts on Federal
lands in a variety of ways.

Under current poiicy, Federal managers have little opportunity to review
an R.S. 2477 highway holder’s plans for maintenance or improvement.
They have no formal opportunity to identify mitigation measures neces-
sary to meet legislative mandates, including protection of cultural proper-
ties, management of habitat for sensitive plant and animai species, and
management of Federal land for wilderness values. Furthermore, due to
contlicting interpretations of the statute and the lack of precise DOI
procedures, it is not clear if mitigation required by Federal agencies
would be binding on the highway holder, making it difficult for land
managers to meet legislative obligations.

Ability to require
mitigation is unclear

Agency costs regarding R.S. 2477 can be broken down into two general
categories--personnel costs relating to the administration of claims, and
costs associated with litigation. Administrative costs include the cost of
making administrative determinations and the cost of managing rights-of-
way once R.S. 2477 highways are recognized. Administrative determi-
nations include cost of processing claims, reviewing historical records to
determine unreserved status, and field examinations of claimed high-
ways. Agency personnel costs have been estimated to be between $1,000
and $5,000 per claim. Cost of managing recognized R.S. 2477 highways
primarily involves working with the holder of the right-of-way when
changes are planned. This cost is extremely variable based on a number
of factors, and this cost is not reflected in the figures above.

Agency Costs
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Wilderness

Wilderness manageability
compromised

Wilderness proposals may
be disqualified

Are wilderness ares
readless?

Mechanically constructed
vs. prinitive roads

R.5. 2477 Report

In addition, agency litigation costs are extremely difficult to estimate,
but experience has shown that R.S. 2477 litigation can be protracted
and expensive. In one notable case involving the Burr Trail in Utah,
the local county who was a party to this multi-year dispute has esti-
mated that their legal costs may have neared one million dellars. Simi-
lar costs may have been incurred by the other parties to the suit. Litiga-
tion costs are expected to remain high, until administrative, legislative
or Judicial action resolves the R.S. 2477 controversy.

The effect of recognition and use of R.S. 2477 rights-of-way on man-
ageability of wilderness areas and WSAs is a special concern. It is this
topic that elevaied the R.S. 2477 issue to Congressional attention.

If Federal managers cannot prevent improvement and use of recognized
R.S. 2477 rights-of-way, protection of wilderness values, such as
naturalness and outstanding opportunities for solitude and primitive
recreation in wilderness areas and WSAs, could not be ensured. The
manageability of the area for protection of wilderness values would be
compromised.

If primitive access routes are either administratively or judicially
recognized as R.S. 2477 highways, large areas of public land currently
proposed for wilderness designation by various public-interest groups
may be disqualified. Citizen wilderness proposals on BLM lands in
Utah and in the California Desert Conservation Area are two examples
of this situation.

There is also some question regarding the R.S. 2477 impact on existing
wilderness or areas included in BLM WSAs. Past agency inventories
have found these areas to be "roadless.” The agency position is that no
R.S. 2477 highways exist in either wilderness areas or WSAs. How-
ever, the BLM has been informed of the intent by a county to pursue
quiet-title action on a road tn an existing WSA.,

When assessing the extent of impacts of R.S. 2477 on wilderness
management and potential designations, one can again make a distinc-
tion between the kinds of roads that may qualify as R.S. 2477 high-
ways. Well-established roads that have been constructed through some
type of mechanical means pose no threat either to existing or potential
wilderness. However, there is great concern over potential impacts to
existing wilderness and areas under consideration for future designa-
tions if primitive routes constructed by the mere passage of vehicles are
deemed valid, existing R.S. 2477 highways.
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Conflicting definitions

Constituency Concerns

R.S. 2477 Report

As noted earlier, the definition in FLPMA’s legislative history for
“road" for purposes of WSA 1dentification is at odds with the more
liberal interpretation of public highways for purposes of R.S. 2477. On
the other hand, if the R.S. 2477 definition of highway were interpreted
to be consistent with FLPMA''s road definition, the problem could be
reduced.

Responses from public scoping echoed the impacts addressed above in
many instances and in some cases expressed very different perspectives
on impacts to management of Federal lands. A sampling of the impacts
identified from scoping are listed below:

. BLM has been informed that Millard County, Utah, intends to

file suit for quiet-title to a road in the King Top WSA.

. Public lands cannot be managed by BLM as Congress intends
when the lands are covered with a “spaghetti plate” of rights-of-
way.

. It should be recognized by Federal land managers that their

activities on the land are made possible largely because counties
have exercised their rights pursuant to R.S. 2477. An extensive
network of roads has been built and maintained at the expense
of local government and taxpayers and to the benefit of the
nontaxpaying Federal agency managing the land.

. Current and potential R.S. 2477 roads disrupt management of

Federal lands and threaten resources and public purposes and
values of public land.

. Lack of inventory and confusion over the faw and its application
make it difficult to inventory, thus assess, impacts of potential
R.S. 2477 claims.

. It does not serve the public interest to allow abandoned rights-
of-way to be converted to other purposes that may be incompat-
ible with current purposes.

. Denial of R.S. 2477 rights-of-way does not mean that access has
been eliminated; it merely leaves access under the management
and jurisdiction of BLM or other Federal agencies. This is
precisely what Congress intended in the passage of FLPMA.

. There is the potential to misuse this law greatly in a way that

would destroy so much important wildlife and recreational
lands and corresponding local and regional economies.
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. Congress did not designate National Parks, Refuges, and Forests
in Alaska to protect wilderness and wildlife values with the
notion that an ancient ciaim could be upgraded, reconstructed,
or converted to uses that are incompatible with the conservation
purposes established by law.

. Confirmation of pending or potential R.S. 2477 assertions
would degrade or disqualify areas of public lands designated or
proposed for designation as wilderness.

. The original intent of R.S. 2477 was to open the West. The
BLM is abusing the original intent of the law by using it
to increase their control over some roads.

General comments and information regarding impacts of R.S. 2477
How R.S. 2477 claims on multiple-use activities will be discussed first under this
Impacts general heading. Specific discussions relating to recreation, the mineral
. industry, grazing, and the forestry industry will follow.
Multiple-Use

Activities " The U.S. Forest Service and the BLM are the principal multiple-use
land management agencies of the Nation. The public lands under the
jurisdiction of these two agencies provide for a wide variety of con-
sumptive and nonconsumptive uses, including mining, ranching, for-
estry, and recreation, to name a few.

Most of these activities have taken place on the public domain since the
earliest settlement days of the West. As these uses developed, so did an
infrastructure system of roads to support these ditferent activities.

This historical network of roads, largely still in use today, was created
in a number of different ways and by a number of different interests.
Most roads were developed by users of the public lands; a few were
developed by Federai management agencies; and others were estab-
lished by State and local governments.

A portion of this road system was developed under the authority of the
R.S. 2477 grant. These R.S. 2477 highways continue to provide sig-
nificant benefit not only to public land users but aiso to the managing
Federal agency as well. Many of these R.S. 2477 highways provide
essential access, [acilitating public land uses, protection, and manage-
ment. This system has been developed at little or no cost to the benefit-
ing Federal agency or to taxpayers at large.
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R.S. 2477 was neither the only, nor perhaps even the dominant, method
by which citizens gained access to their public lands.

A great deal of access has been and continues to be developed through
casual use. The public lands and the roads across it are largely open and
available to use without the need cf a right-of-way or other formal
authorization.

Access for some multiple-use activities is allowed because of implicit
authorities within related legislation. For example, the Taylor Grazing
Act and the Mining Act of 1872 have been interpreted as providing
reasonable access for individuals engaged in those activities on the
public land. '

It must aiso be acknowledged that access in support of multiple-use
activities is an integral part of agency planning. Access related to
grazing, mining, forestry, recreation, etc., is a key element of Forest
Service and BLM management plans.

While R.S. 2477 played an important part in building the road infrastruc-
ture system on the public lands, its rofe should not be overstated, for at
least two important reasons:

1. R.S. 2477 is only one of several different ways that access
has been developed.

2. For numerous reasons detailed earlier in this draft report, it is
not clear what percentage of the existing road infrastructure
system on the public lands is attributable to the R.S. 2477 grant.

It is very clear, however, that the entire road system that developed
across the public lands prior to 1976 was established and is in use today
with very few R.S. 2477 right-of-way claims asserted or recognized by
Federal agencies or the court system.

Because of this, it is reasonable to assume that current and potential R.S.
2477 claims will continue to have little overall impact on multiple-use
activities. Access for a wide variety of multiple-use activities has been
available on the public lands, and that situation will continue regardless
of the recognition of R.S. 2477 rights-of-way. This is especially true for
significant roads that were established by the grant. The well-estab-
lished travel corridors that have supported public land access and activi-
ties will continue, whether it is the Federal agency or another holder that
controls access.
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Recreation Activities

Mineral Industry

Activities

Livestock Grazing
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Forestry

The potential effect of recognition and use of primitive roads as R.S.
2477 highways i3 greater than continued use of significant roads be-
cause of potential improvements to the roads and increases in use. The
nature of the related impacts is described below under individual
activity headings.

Impacts to recreation vary depending on the type of recreational activity
pursued. Some supporters of motorized recreation feel that current and
potential R.S. 2477 claims could have a positive effect on their activi-
ties. This is because extending claims could maximize access options
and perhaps provide an opportunity to maintain or even reopen areas
currently closed by agencies. Some who hold this view fail to recog-
mize that R.S. 2477 was repealed in 1976 and that alternative means of
obtaining access to Federal lands are available.

Other recreationists feel that the proliferation of R.S. 2477 rights could
adversely impact their enjoyment of wilderness and other uses of public
lands that are not compatible with motor vehicle use.

Both types of impacts described above are possible if primitive roads
are recognized as R.S. 2477 highways.

Overall impact to the mineral tndustry from recognition or use of R.S.
2477 rights-of-way would be minor. A number of public respondents
did state that R.S. 2477 rights-of-way were essential because they help
to maximize access options for exploration and development. Although
this could be true in some limited situations, particulariy if primitive
roads are deemed valid R.S. 2477 highways, the availability of access
under casual use, provisions for access under the mining law, and
alternative methods of obtaining a right-of-way under FLPMA and
other laws combine to provide other means of ensuring continued
access by miners.

The overall impact of current and potential R.S. 2477 claims on grazing
activities s thought to be minimal. The availability of access under
casual use, implicit provisions of the grazing regulations, and other
alternative methods of obtaining access provide adequate means of
ensuring continued access by livestock operators. No concerns regard-
ing this issue were expressed during the information-gathering phase of
this report.

The overall impact of current and potential R.S. 2477 claims on forestry
uses of the public lands is minimal for the same general reasons stated
above. No concerns were expressed by the public during the informa-
tion-gathering stage of the draft report.

DRAFT

Page 52



Many respondents felt that muitiple-use management objectives should
be ptaced above the objectives of holders or potential holders of R.S.
Concerns 2477 rights-of-way. However, some felt that R.S. 2477 claims should
mandate reconsideration of Federal management objectives. Other
concerns are listed as follows:

Constituency

. BLM is violating the intent of both statutes by granting R.S.
2477 pro forma and by limiting the Secretary’s ability to retain
and manage public lands for multiple use and sustained yield
with an emphasis on land-use planning, protection of the envi-
ronment, and involvement of the public in decisionmaking.

. A conflict between management objectives and an R.S. 2477
claim is grounds for reconsidering the management objective,

. A functional R.S. 2477 will go a long way toward opening up
our public lands for public use and enjoyment and curtailing
exclusive use, commercialization for profit, and de facto man-
agement of public lands.

*  The mineral industry depends on unimpeded access to remote
areas of the public domain. Any attempt to restrict the scope of
valid, existing rights established under R.S. 2477 will directly
hamper mineral expioration and development that is absolutely
vital to this country’s economy and national security.

. Access across public lands to private lands is of particular
concern because of patented mining claims surrounded by
public lands and the railroad checkerbeard system of land
ownership.

. Existing regulations pertaining to several multiple-use activities
contain access provisions, such as the mining regulations under
43 CFR 3809, precluding the need for other authorizations such
as FLPMA or R.S. 2477.

Impacts from current and potential R.S. 2477 claims on access (0
ImpaCtS Of R°S° 2477 Federal, private, State, Alaskan Native, and Indian lands will be dis-

Claims On Access  cussed under this heading.

The lack of access to significant areas of public lands is an important
issue. As outlined in the Government Accounting Office report of
April 1992 (Federal Lands--Reasons for and Effects of Inadequate
Public Access}, approximately 700 million acres are owned by the

To Federal Lands
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Federal Government. This land contains many resources (both con-
sumptive and nonconsumptive) of value to the American people.
Intermingled with these lands are State, local government, tribal,
corporate, private, and other lands. This fragmented pattern of owner-
ship, especially in the West, makes it difficult in many instances for the
public to access Federal land legally. Unless the Federal, State, and
local governments obtain additional access or identify and maintain the
existing legal public access, non-Federal landowners can often control
or deny public access to Federal land.

In recent years, there has been more focus on and analysis of this
situation by some Federal agencies. Many private and State lands may
have been subject to valid highways pursuant to R.S. 2477 when they
were conveyed out of Federal ownership. Access across those lands to
Federal lands is an important public resource. When this historical
access is closed by private land owners, the public may be deprived of
access or may be charged a fee to access Federal lands. Federal land
managers have lacked adequate resources to gain legal access across
these lands.

Recent actions to reopen or prevent closing of historical access that
constitutes valid public highways pursuant to State law have been
actively pursued by private citizens and by the Federal Government.
The U.S. Forest Service and the BLM have entered into agreements
with some private citizen groups to pursue reopening of closed histori-
cal access across private land where such routes may qualify as public
highways under appropriate State law.

In addition, the BLM in Colorado, in conjunction with the DOI Re-
gional Solicitor’s Office, has been reviewing access needs across
private lands. Where review finds that there is most likely a valid
public highway under Colorado State law, the private landowner is
notified and BLM manages the public {ands assuming there is legal
public access. Other BLM State Offices are looking at this approach
and are assessing its applicability to their access management.

Inherent in private property ownership is a need for some sort of access
to the property. Access aiso affects the value of private lands through
the appraisal process. Many parcels of private land are reached by
routes across Federal lands. Management of motorized vehicle use
over Federal lands would directly affect use and enjoyment of the
private lands, especially if the only access route is across Federal lands.
Some of those routes may be valid highways under appropriate State
law. '

To Private Lands
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When private landowners pursue formal authorization of access to their
private property, the cost of access may be a prime consideration.
There may be significant costs associated with formal authority to
construct, operate, and maintain such access. If an access route exists
that might be considered a public highway and thus not subject to
processing costs, rental, or mitigation measures, then declaration of this
route via grandfathered R.S. 2477 rights would probably be the pre-
ferred method of access.

Another impact is the ability of private landowners to acquire title
insurance on their private lands. If there are undefined or unrecognized
easements on private lands, which may be the case when lands are
transferred out of Federal ownership after an R.S. 2477 highway has-
been accepted, it may make the acquisition of title insurance difficult,

Many parcels of State land are reached by crossing Federal land. Use

To State Lands  of State lands by State leaseholders, other users, and the public can be
significantly impacted by Federal actions regarding management of
access on Federal land. State lands can consist of both trust and sover-
eign lands. Trust lands are generally managed by the respective States
to maximize revenue generation.in support of schools and other govern-
ment services. This is an area where potential impacts by the Federal
management of access can be most significant.

While a district court has addressed the right of access to State trust
lands within WSAs in Utah and has stated that there is a right for such
access, the question of the right of access to State lands in other States,
as is reasonably necessary to the economic development of such lands,
is not so clear.

R.S. 2477 highways are a valid method of securing historic access to
State lands, but they are not availabie prospectively. The attractive
feature for States and localities to use R.S. 2477 is that under current
policy, time and costs are less than with other Federal right-of-way
authorizations because no application or regulatory obligations are
imposed under R.S. 2477, unlike other right-of-way activities.

Access affects the value of State lands just as it does private land. The
value of State lands may also be impacted based on the potential for
R.S. 2477 rights-of-way across the land.

It was the intent of Congress to resolve aboriginal claim issues in
Alaska with the ANCSA. Between this act and the Native Allotment
Act of 1906, Native lands have taken on a unique and dominant aspect
in Alaska. Native lands conveyed to Alaskan Natives have been not

To Alaskan Native Lands
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To Indian Lands

only for the continuation of traditional cultural uses of those lands, but
also for the provision of economic development.

Access has been an important component of this issue. Access to and
across Native lands is essential for the future economic development of
Alaska, but there is a concern that uncontrolled access will impact the
traditional lifestyles of Alaskan Natives and lessen their ability to
manage lands for their benefit. Important historical subsistence re-
sources may exist on Native lands and on adjacent Federal lands.
Access to all these subsistence areas by contemporary access modes
such as snowmobiles and all-terrain vehicles is considered by some
Native peoples as critical to subsistence uses.

As discussed previously, the lack of development of a traditional access
network in Alaska has resulted in unique access methods. Alaska
Natives have depended on the use of traditional lands and access routes
for subsistence. With the selection and conveyance of iands to for-
profit corporations established by and for Alaskan Natives, the value of
access has become an important issue.

Section 17(b) of ANCSA addressed the issue of reserving easements
across Native lands conveyed to Native corporations. However, access
to Native lands has not been specifically dealt with in legislation and is
not generally documented. Physical access may exist to many Native
lands; but formal authorizations over interspersed Federal, State, and
private lands generally do not exist. Costs associated with acquisition
of other formal authorizations across Federal and other lands may be a
significant impact to Native landowners in Alaska or to the State of
Alaska if that is determined to be an appropriate State service in
Alaska.

Most Indian Reservations in the Lower 48 States were established by
Congress prior o the development of extensive infrastructure and road
networks. Access to Indian lands is much the same as access (o State
and private lands, including Interstate, Federal, State, and county roads.
Access to Indian lands has not been identified as an issue through
scoping comments, and little impact is anticipated to Indian lands as a
result of existing or potential R.S. 2477 claims.

There could be impacts on access to Indian religious and cultural sites
located outside Reservations. These sites have been determined by the
courts in some cases to be Indian lands. Access to these areas could be
impacted, but the extent of the impacts is not known. No comments
were received that addressed this issue.
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Public response to this issue generally expressed the attitude that access
should be available to private land. Many respondents to this study
reiterated access concerns and suggested that Federal land managers
take a more aggressive role, including the use of R.S. 2477, to lessen
what they considered to be an access dilemma.

Constituency Positions

Many comments stated that Alaska, for a variety of reasons, posed a
special situation and that R.S. 2477 access is particularly critical to that
State. Contributing factors include the State’s large Federal land base,
coupled with the fact that much of the private, State, and local property
has recently been established from Federal lands with underlying preex-
isting R.S. 2477 rights-of-way. This unique situation makes R.S. 2477
rights-of-way particularly important for access and travel in all types of
land in Alaska.

Typical comments included:

. R.S. 2477 maximizes access options.

. Federal, State, or private individuals should reestablish R.S.
2477 rights-of-way on roads cuirently blocked by private

landowners in order to gain access to public lands.

. Maintaining R.S. 2477 rights-of-way across private lands
ensures future access of the public to public lands.

.. R.S. 2477 facilitates access to private lands. This is particularly
imporiant in the West,where landownership patterns are often
checkerboarded or where large areas of public lands surround
private inholdings.

. R.S. 2477 may present an opportunity to gain access to areas
currently closed, both public and private.

. Denial of R.S. 2477 does not eliminate access. It merely leaves
access under the jurisdiction of the Federal land manager.

° Access across public lands to private lands is of particular
concern because of patented mining claims surrounded by

public lands and railroad checkerboard.

. Average citizens will never see access with Title XI. There are
too many loopholes; even major corporations won’t use it.
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Impacts to State and Local
Governments

Constituency Concerns

. FLPMA and ANILCA are inadequate and do not provide the
flexibility that R.S. 2477 provides to State and local govern-
ment right-of-way needs.

Some State and local governments view access pursuant to R.S. 2477 as
a very significant issue. Their concern is not necessarily in maximizing
public highways under their management, but rather from the perspec-
tive that R.S. 2477 highways are considered a dominant and controlling
grandfathered right that will preserve the availability of Federal lands
for future resource development. Local interests fear that their econo- -
mies may be limited or even diminished if Federal lands and resources
are designated as unavailable for development. Such limits will trans-
late to lower tax bases for government services, loss of employment
opportunities for present and future generations, and the potential loss
of local control over their own destinies.

State and local governments also view R.S. 2477 as a blanket authority
that was granted to local government to build access across the public
domain for purposes of public conveyance and convenience. They
believe that the right was total and without reservation, and once ac-
cepted, the grant is irrevocable. These interests also argue that any
limits on the grant must involve some form of compensation.

The following comments summarize many of the additional concerns
expressed by or about State and local government entities.

Some public cominents dealt specifically with the need for vaiid high-
ways in Alaska and indicated that there will be no opportunity for
Alaska to develop as did the Lower 48 States. The belief is that, with
more special management of Federal lands in Alaska, future authoriza-
tion of transportation corridors on Federal {and that duplicate existing
highways under Alaska State law will become more difficuit or be
precluded altogether. The economic viability of mines, for example,
is dependent on low-cost surface transportation; and any limits on
access will harm the State's development. Because R.S. 2477 rights-of-
way were historically available and stimulated road building, some
interests in Alaska would like to retain their availability. Other right-
of-way authorities are, of course, availabie in Alaska but are less
desirable because they involve more Federal control.

. R.S. 2477 has provided State and ocal governments greater

flexibility in administering lands within their jurisdictions and
provided access to neighboring public and private lands.
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. Federal Government is undoing policy that was made for the
public.

. R.S. 2477 was a blanket authority granting the right to local
government to build access across the public domain for the
purposes of public conveyance and convenience. The right
granted was total and without reservation.

. Once accepted, rights-of-way created under the R.S. 2477 grant
are irrevocable. Any taking of the grant must involve some
form of compensation to the affected State(s).

. The right granted by Congress in 1866 and the work and ex-
pense of local citizens pursuant to this right must not be treated
casually by either Federal managers or the U.S. Congress.

. The benefits accrue to all the people while the sacrifices made
to create them were made by the few living in the local areas,

. Many counties in the Western States are not financed to fight
the legal battles to get these rights-of-way reopened for use by
public agencies and the general public.

. The ability to assert rights-of-way is an important land manage
- ment component that allows county and local governments the
flexibility to administer lands within their jurisdiction and
ensure access to citizens as deemed necessary. To repeal, limit,
or diminish this statute would cause undue hardship on local
governments and small rural communities.

. Counties have expended large sums of money for construction
and maintenance--money, or some portion thereof, that would
otherwise have been shouldered by the Federal Government.

. R.S. 2477 rights-of-way must be recognized as inseparable
from other essential rights vital to the interests and stability of
local economies and cultures.

. Federal agencies should coordinate with local government and
document existing standards in {and-use and resource-manage-
ment plans.

. A confirmation process should be established whereby all

individuals and State and local governments with unresclved
R.S. 2477 claims would be required to submit proof of the
validity of their claims to the DOI for confirmation.
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. An extensive network of roads has been built and maintained at
the expense of local government and local taxpayers and to the
benefit of the nontaxpaying Federal agency managing the land.

» State and local governments view R.S. 2477 rights-of-way as

property assets. Loss or reduction of use may constitute a
taking necessitating compensation.
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Alternatives to the Validation

Process

Congress directed the DOI to study possible alternatives to the current
administrative-determination process used to validate R.S. 2477 claims.
While this process is only an administrative procedure, not binding in a
court of law, it is the only process currently being used for the majority
of such claims.

Very few agencies have developed this process extensively. The most
definitive procedure is the one currently being used by BLM and the
National Park Service in Utah.

Public Comment on the
Validation Process

Public Notification

Criteria Used to Evaluate
Statutory Elements

R.S. 2477 Report

A number of suggestions were presented by individuals or organizations
during the information-gathering phase of the draft report. Most com-
ments refer to one aspect or another of the validation process, rather than
containing a complete process for agencies to follow. Those suggestions
are readily divided into key components of the validation process cur-
rently 1n use by the BLM in Utah, Comment categories include public
notification procedures, criteria used to evaluate statutory elements of
the grant, whether Federal or State law should define highway standards,
provisions for an adversarial process, and other specific recommenda-
tions,

The existing process used in Utah allows for minimal public notification
at the time a claim is asserted to the agency. Claims are listed on a
computerized information system, and comment is limited to that which
either confirms or refutes the supporting evidence accompanying the
assertion. Some comments indicated that this process is adequate, and
others said there is no need for any public notification. Still others
suggested a more formalized notification process that involves the
Federal Register and local newspaper publication. It was also suggested
that the process needs to be required uniformiy of all Federal agencies
and in all States.

Comments were received regarding all three of the statutory elements
used to determine whether a grant has been accepted--unreserved public
land, construction, and the definition of a highway. Some commented
that the DOI 1s correctly interpreting statutory elements under current
policy. Many others felt current policy is either too generous or too
stringent regarding the statutory elements.
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Application of State or
Federal Highway Standards

Adversarial Process

Sunset Provisions

Other Suggestions

Of the three elements, the definition of construction received the most
comment. Many indicated that construction by some type of mechani-
cal means should be required to qualify as a highway.

Current policy defers to State law to determine what constitutes accept-
able and applicable highway standards. Some thought this was appro-
priate. Others commented that Federal highway standards are neces-
sary, and State law should apply only to the extent that it comports to
Federal definitions, either existing or to be defined.

Current policy maintains that validation decisions are only administra-
tive in nature and, therefore, no review to the Interior Board of Land
Appeals applies. Again, some feel this is appropriate, while others
have commented that a multilevel review process involving the public
at large should be implemented.

A sunset provision, setting a cutoff date for future claims, was sug-
gested by some. Others indicated that a sunset provision is unwar-
ranted and would be unconstitutional.

Numerous other suggestions were provided. Congress could define a
Federal road standard which would govern acceptance of R.S. 2477
rights-of-way. The Federal road standard would require a showing on
the appropriate State or local records prior to the repeal of R.S. 2477, It
would also require the submission of State or county road maintenance
records.

Congress could make clear that R.S. 2477 determinations be solely
within the purview of the Federal court system, rather than the State
court system.

Congress could find that there are no highways within National Wilder-
ness Preservation System tands or those lands being considered for
inclusion in this system.

Alternatives to the
Validation Process

Using public input and agency ideas, alternative validation-process
scenarios have been developed. These scenarios incorporate key
elements necessary for an agency to reach a determination on whether
an assertion should be acknowledged or not.

Under this discussion, the existing policy in use in Utah, provisions
contained in the 102nd Congressional Session’s House Bill 1096, and
three other alternatives will be compared. Alternative No. 3 consists of
possibie administrative changes to the current policy that might be
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Alternative No. I--Existing Policy

Alternative No. 2--H.R, 1096

R.S. 2477 Report

considered either by Secretarial policy or DOI regulations. Alternative
No. 4 contains other processes that could only be implemented through
legislation. Alternative No. 5 is another legislation option that specifi-
cally address Alaska concerns. These five alternatives are not intended
to portray the full range of validation processes that could be developed.
Rather, these alternatives are presented to provide a broad indication of
how certain factors influence the key issues involved with R.S. 2477.
None of these alternatives is purported to be DOI recommendation.

In order to provide for some means of comparison, the alternatives are
described, to the extent possible, in terms of the key-feature categories
discussed under public input to the validation process.

Existing policy currently in use by the BLM and the National Park
Service in Utah--For a complete description of the procedures, please
refer back to the Current Situation section of the draft report. Key
features are:

. Limited public notification.

. Evaluation of statutory elements under the 1988 policy.

. State law defines acceptance and standards for public highways.
. No adversarial process on determinations.

. No sunset provision.

This House-passed legisiation by the 102nd Congress specified how the
DOI would handle all R.S. 2477 claims, including those currently
recognized. (Appendix VI, Exhibit A.) [t did not exempt rights-of-way
within Conservation System Units in Alaska from Title XI of ANILCA.
Further, it dealt only with the administrative review process and did not
address the evaluation of statutory elements or whether State or Federal
law would define acceptance and standards for highways. It would
require, within two years of enactment, the submission of notices of
intent to hold and maintain o¢ abandon all R.S. 2477 rights-of-way.
These notices would have to be filed with Federal agencies and pub-
lished in newspapers. Failure (o file these notices would constitute
relinquishment of the claims. Agency consultation would take place to
investigate the validity of the claims. The public wouid be able to
contest claims and request investigations. There is also a provision for
both hearings and appeals. Interim management of pending appeals
would be as if the right-of-way did not exist. Key features are:

. Extensive public notification process.

. Requirement that not only pending but alf currently recognized
R.S. 2477 claims go through this process, including the
adversarial process.
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Alternative No, 3—
Administrative

Alternative No, 4—Legislative

Alternative No. 5--Alaska

R.S. 2477 Report

. Extensive, multilayer adversarial process.
. Sunset provision incorporated a two-year cutoff date.

This alternative is the existing policy with two changes. More pubtic
notification would be provided, and the statutory element of construc-
tion would be defined to require improvements by some type of me-
chanical means to qualify as a highway. Both these changes are pos-
sible actions that could be made administratively by the Secretary of the
Interior. They do not reflect the full range of administrative options;
however, this alternative portrays a minimum number of changes to the
existing policy that many comments reflected. Key features are:

. Uniform public notification process mnstituted.

. Moditication of policy on definition of statutory elements to
include a definition of construction requiring some means of
mechanical improvement to qualify.

. State law defines acceptance and standards for public highways.
. No adversarial process. .
*  No sunset provision.

This alternative includes some additional modifications to the manage-
ment of R.S. 2477 claims that could be instituted by legislative action.
Again, it does not embody an all-inclusive list of legislation options. It
simply incorporates legislative procedures commonly addressed during
the information-gathering phase of this report. Key features are:

. Uniform public notification process instituted.

. Statutory element will include a definition of construction
requiring substantial mechanical improvement to quaiify.

. Federal highway standard defines acceptance and scope of
public highways.

. No adversarial process.

. Sunset provision.

* Provision for declarative taking is required to meet Congres-

sional management directives.

This alternative was developed for the purpose of looking at Alaska
differently than the other Public Land States. This alternative is pre-
sented strictly to provide an indication of how a different alternative for
Alaska would influence the key issues and not as a DOI recommenda-
tion. This aiternative would take the same basic features from other
alternatives and apply them differently in Alaska. Statutory elements,
including construction, could be applied differently in Alaska. Addi-
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tionally, a sunset provision could have an extended cutoff date for
Alaska. Key features:

. Uniform pubiic notification process.

. Apply the DOI policy on definition of statutory elements differ-
ently in Alaska to-allow for seasonal trails and footpaths, but not
unconstructed section line dedications.

. No adversarial process.

. Extended sunset provision for Alaska.

-The chart on the following page summarizes each alternative in terms of

Comparis{)n Summary key management and public-interest concerns. The management issues
£ Alt t and concerns listed were addressed in the Impacts sections and also
0 €rnatyes reflect other key concerns raised by the public.
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Issae/Concern

1. Management of
Federal Lands

Existing Process

Significant negative impacts to
agency mission, especially if
primitive routes deemed R.S.
2477 highways. Conversion of
use on ROWs increases
potential conflicts.

Alternative 2

v (HLR, 1096)

Postpones potential conflicts
due to Jengthy appeal process,

Alternative 3

Irmproves manageability
because primitive roads
ineligible as R.S. 2477
highways.

Alternative 4

Significantly improves manage-
ability because primitive rates
ineligible -correction of use can
be managed.

~773. Special Man-

3 Wilderness

Poses poteniial threat io
existing and proposed {agency
and “citizen™) wilderness.

T Reduces imminent threat to

- 1 .
wilderness and wilderness
study areas. No effect on
citizen proposalts.

Stenificantly reduces threat
lo existing and proposed
wilderness.

Same as alternative 3.

Alternative &
... Alaska Only _

Significant negative impacls to
agency missions.cspecially if
seasonal routes in Alaska
deemed R.5. 2477 highways.
Conversion of use on ROWs
increases potential conflict,

| Poses potential threai to =~

existing and proposed wilder-
ness in Alaska.

agement Areas,
i.e.. NPS, USFW
Refuges, etc.

Potential conflict with unit
resource values and purposes.
Probability of impacts is high
in some areas.

Reduces immediate conflicts.
but may net resolve them
long-term.

Because primitive routes
ineligible, fewer conflicts
tikely; however, conversion
ofuse on ROW could pose
conflicts with unit resources
and purposes.

Significantly reduces potential
tmpacts because primitive routes
ineligible & conversion of

use on ROW can be managed.

Potential conflict with unit-
resource values and purposes.
Probability of tmpacts is
particularly high in Alaska.

4. Multiple Use

Adds options to improving

Maintains status quo on

Same as alternative 2.

Same as alternative 2.

" Adds options to improve

existing access in Alaska.

of an importani option in AK.

a. Local economy

agement.
Maximizes economtic options.

Diminishes economic options.

No taking.

further.
Same as alternative 2.

Activities existing access. Non-Federal | access, minimal overail effect
cantribugion to road mainie- on multiple use activities,
nance further benefits. however may diminish non-
Federal contribution to road
maingenance, N e
5. Access to MNo impact. No impact. No impact. No impact.
Federal Lands
T8 Access to Maintains maximum legal | Diminishes legal access Further diminishes legal Fewest options for legal access
non-Federal access options under R.S. 2477 options underR.S. 2477, access options under R.S. pursuant to R.S. 2477,
Lands 2477,
"7 2. State/local Maximizes opportunity to | Reduces state/local govern- | Reduces state and local Fewest oplions for staie and
governments influence Federal land man- ment influence. govermnment influence local government to influence

Federal land management.
Further reduces economic
options.,

Taking provision under defined
conditions possible. |

Least responsive (o Alaska
situation/issues, unless Con-
gress chooses (o deal with
Alaska differently.

b. "Taking" No taking. No taking.
T8 Alaska |Maximum recognition o Sunset provision significantly| Construction definition
Alaska issues : diminishes the opportunity to | significantly diminishes the
address Alaska situation/ opportunity to address
issues. Alaska situation/issues.
9. Costs High agency manpower costs | Higher agency manpower Lower agency manpawer

due to large number of claims.
High litigation costs due to
poticy controversy.

costs initially.

Higher litigation costs
initially,

Reduce costs long-term due tq
sunset provision,

costs,
Litigation costs higher
initially, than reduced.

Least agency manpower cost.
Litigation substantially less
long-term due to Federal road
standard and sunset provision.
"Taking” could increase cost.

Maintains maximurm legal
access under R.S. 2477 in
Alaska.

"1 Maximizes opportunity 1o

influence Federal land manage-
ment.
Maximizes economic oplions.

No taking.

Balanced recognition of Alaska
153ues with increased public
involvement and ability to
terminate asserlions in the
fowre. L
Agency manpower cosis
reduced.

Litigation costs reduced.

May improve access w/fadditon
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Possible
Administrative and
Legislative Actions

Possible Administrative
Actions

An examination of legisfative and administrative tools that would be
necessary to modify the existing DOI validation process is provided
below. Foilowing the description of possible actions, a summary refer-
ence chart is provided.

Institute a uniform public notification process. The DOI could adopt
a policy that requires a uniform process for notifying interested parties
of the assertion and administrative-determination process. This would
probably require agencies to develop some specific procedures to ac-
complish this objective. .

Modify existing Secretary of Interior policy on statutory elements.

‘This policy could be modified to change the definitions of the statutory

elements contained in the policy. Primarily, this would involve changing
the definition of construction to be consistent with the April 28, 1980,
letter from the DOI Deputy Secretary to the Assistant Attorney General.
This would clarify that R.S. 2477 highways could not be recognized
based on mere passage of vehicles, foot or animal traffic, and that
improvement by mechanical means is necessary.

Implement an adversarial process. This would require a policy
change to reflect the ability of third parties to have standing in matters of
R.S. 2477 determinations and allow them to appeal these determinations.

Policy change to reflect other factors. A new policy statement by the
Secretary of the Interior could address other 1ssues not addressed in the
existing policy, such as abandoning of rights after the {2-year statute of
limitations, reiterating and strengthening the concept that wilderness/
WS As are roadless, and requiring conststent implementation by all DOI
agencies.

Promulgation of new regulations. New regulations could implement
changes that could not be accomplished solely through a policy change.
The primary example of this would be the establishment of an adminis-
trative-review process that would be done when an agency has com-
pleted administrative determination. This would allow another Federal
entity to review these determinations before release of the finding.
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Sunset provision. Congress could provide for a cutoff date (two to
five years), after which assertions for R.S. 2477 highways would not be
accepted. This would prevent the issue of new claims {from lingering
into the future.

Possible Legislative Actions

Provide for a formal taking. Congress could declare that no R.S.
2477 highways exist within wilderness areas, WSAs, and other special
management areas, so that assertions within these areas would not be
accepted.

Establish a Federal highway standard. Congress could clarify or
confirm a uniform Federal highway standard that would define what
constitutes a public highway under R.S. 2477. The use of State law
would then only apply if it comports to this Federal standard.

Statutory limitation on the adversarial process. Congress could
provide that a land management agency decision on whether to ac-
knowledge an R.S. 2477 right-of-way would be the final administrative
action, subject to a statute of limitation on appeals. This would provide
a cutoff date when the administrative determination is made, after
which no appeals would be accepted.

Replacement of R.S. 2477 rights-of-way with FLPMA rights-of-
way. Congress could determine that all R.S. 2477 rights-of-way as-
serted and recognized by agencies would be canceled and replaced with
a right-of-way pursuant to FLPMA. In this manner, any realignments,
improvements, etc., would be at the discretion of the land management
agency. '

Extend FLPMA right-of-way authority to other Federal agencies.
Congress could extend this right-of-way authority to other DOI agen-
cies that currently lack this authority.

Legislation of other measures. Congress could choose to enact into
law any of the items listed under Administrative Actions. Anything

which could be handled administratively could also be handled via
legislation.
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Possible Alaska Actions

Summary Chart

Because possible administrative or legislative actions might affect
Alaska differently than other States, this section will briefly address
Alaska separately. Administrative or legislative provisions could be

applied differently to Alaska.

Congress might address whether the arguably unique conditions in
Alaska merit different treatment for R.S. 2477 claims. For example,
should an extension in the sunset provision apply to Alaska?

There are administrative actions that could also be applied differently to
Alaska. The term construction could be applied differently to reflect
local conditions. The definition of public highway could also be applied

differently in Alaska.

Summary of Possible Actions by Alternative
Alternative 1 Alternative 2 Alternative 3* Alternative 4 Alterntative 5
Existing Policy H.R. 1096 Administeative Legisiative Alaska

Administrative
Uniferm public notification process Ao yes yes yes yes
Medify DOL policy in stalutory elements i ne yes yes yes
Tnpl t adversarial p no yes o clear yes no
Policy clarification on other issues no no yes yes yes
b Igation of new regul no yes ¥E§ yes yes
Legislative**
Sunsel provision o yes nol clear yes extended
Foroal “taking” ng oo no yes n
Federal highway standand no L] not clear yes no
Statutory liritation in sdversarial process no no no yes no
Replace R.5. 2477 with FLPMA

right-of-way o e no yes no
Extend FLPMA authority to other agencies ne no no yes ne
* NOTE: However, surme argue that the DOT has extraordinary authority pursuan to both FLPMA Section 32(b), and for WSAs, Section $03(c) to wake sny action necessary,
including promulgation of reguiztions, dealimg with all coatroversial issues raised in this report including the following:

+ A definition of uniform Federal Road Standards,

= The authority to require public notification and participation and adversanal review procedures.

* & sunset provision of assertion of new claims,

*« The right 1o regulate claiins determined to be valid,

* The abzolute right 10 find that there are no valid R.S. 2477 public highways in W3As or recognized Wilderness Areas.
1t is a cenainty thal an adminisirative approach to resolve these issues would be subject to expensive and prolonged litigation.
** These administraiive measures eould aiso be handled legislatively,
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APPENDIX T

DIRECTIVE TO SUBMIT R.8 2477 REPORT

H.R. REP. NO, 901, 102d Cong., 2d Sess.

71 (1992)






102p CoNGRESS Re
2d Session HOUSE OF REPRESENTATIVES 102001

MAKING APPROPRIATIONS FOR THE DEPARTMENT OF THE INTERIOR
AND RELATED AGENCIES, FOR THE FISCAL YEAR ENDING SEPTEMBER
30,1993, AND FOR OTHER PURPOSES

SeprreMBERr 24, 1092 —Ordered to be printed

Mr. YaTes, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany H.R. 5503]

The Committee of Conference on the disagreeing votes of the
two Houses on the amendments of the Senate to the bill (FL.IRR. 5503
“making appropriations for the Department of the Interior and lie-
lated Agencies, for the fiscal year ending September 30, 1993, aad
for other purposes,” having met, after full and free conference,
have agreed to recommend and do recommend to their respective
Houses as follows:

That the Senate recede from its amendments numbered 7, 11,
20, 24, 25, 29, 30, 34, 35, 58, 60, 63, 64, 65, 66, 75, 79, 81, 82, 83, &%,
91, 98, 100, 105, 119, 128, 129, 134, 140, 142, 146, 147.

That the House recede from its disagreement to the amend- ~
ments of the Senate numbered 4, 5, 6, 8, 13, 14, 15, 16, 17, 27, 82,
36, 40, 41, 42, 43, 45, 46, 49, 50, 51, 52, 53, 56, 59, 67, 68, 71, 76, Ub,
106, 114, 115, 116, 117, 118, 121, 122, 125, 127, 130, 149, 1561, 1562,
153, 155, and agree to the same.

Amendment numbered 1:

That the House recede from its disagreement to the amend-
ment of the Senate numbered 1, and agree to the same with an
amendment, as follows:;

In lieu of the matter stricken and inserted by said amendment
insert the following: $544,877,000; and the Senate agree to the
same.

Amendment numbered 2:

That the House recede from its disagreement to the amend-
ment of the Senate numbered 2, and agree to the same with an
amendment, as follows:

In lieu of the sum proposed by sald amendment insert:
S83544,877,000; and the Senate agree to the same.

Amendment numbered 3:

DU-115
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Amendment No, 151: Deletes House language, as proposed by
the Senate which would have prohibited the use of funds for the
sale of timber on National Forest Lands in Texas which would be
exported by the purchaser.

Amendment No. 152: Changes the section number as proposed
by the Senate. ‘

Amendment No. 153: Deletes House provision stricken by the
Senate mandating reductions to various accounts in the bill as pro-
posed by the Senate. .

Amendment No. 154: Restores House proposed Buy American
requirements stricken by the Senate and changes section number.

Amendment No. 155: Deletes House proposed language that
would have prohibited the use of funds to process rights of way
claims under section 2477 of the Revised Statutes, as proposed by
the Senate.

The managers agree that by May 1, 1993, the Department of
the Interior shall submit to the appropriate committees of the Con-
gress a report on the history of rights of way claimed under section
2477 of the Revised Statutes, the likely impacts of current and po-
tential claims of such rights of way on the management of the Fed-
eral lands, on the access to Federal lands, private lands, State
lands, Indian and Native lands, on multiple use activities, the cur-
rent status of such claims, possible alternatives for assessing the
validity of such claims and alternatives to obtaining rights of way,
given the importance of this study to the Western public land
States. In preparing the report the Department shall consult with
Western public lands States and other affected interests.

The managers expect sound recommendations for assessing the
validity of claims to result from this study, consonant with the
intent of Congress both in enacting R.S. 2477 and FLPMA, which
mandated policies of retention and efficient management of the
public lands.

Such validity criteria should be drawn from the intent of R.S.
2477 and FLPMA.

The managers further expect that any proposed changes in use
of a valid right of way shall be processed in accordance with the
requirements of applicable law.

Amendment No. 156: Inserts Senate finding regarding corpo-
rate responsibility and changes section number. The House had no
similar provision and the managers on the part of the House take
no position on the Senate finding.

Amendment No. 157: Includes language proposed by the
Senate which authorizes the Secretary of the Interior to remove re-
strictions applicable to the use of real property located in Halawa,
Ewa, Island of Oahu, State of Hawaii as set forth in the quitclaim
deed from the United States of America dated June 30, 1967. The
managers have amended the provision so that the removal of the
restrictions shall not be effective until the city and county of Hono-
Iulu have dedicated in perpetuity an equal amount of additional
land for public park and public recreation uses.

‘Amendment No. 158 Includes language proposed by the
Senate amended to change the section number, and to change the
Senate language which was limited to Forest Service appeals, to
provide an expanded Forest Service decision-making and appeals
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DEPARTMENT COF INTERIOR GUIDANCE AND REGULATIONS
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A . . . . . . Instruction Memorandum No. 93~113, Bureau of Land
Management, Dept. of Interior, January 22, 1993

B . . - . . . Right-Of—Way, Hiqhway, R»Sf 2477; 26 L-D» 446
{1898) :

C. . . . . . Rights-of-Way for Roads and Highways Over Public
Lands, 56 I.D. 533, 551 (1938) (codified at C.F.R.
pt. 244.255)

D. . . . . . Limitation of Access to Through-Highways Crossing
Public Lands, 62 I.D. 158 (1955}

E. ... .. 43 C.F.R. § 2822.0-3 toc § 2822.2~2 (35 Fed. Req.
9,646, June 13, 1970 as amended at 39 Fed. Req.
39,440, Nov. 7, 1974) :

F .. .. . . 43 C.F.R. § 2802.3-6 (44 Fed. Reg. 58,106, 58,118,
proposed October 7, 1979)

G+ .+ .+« .+« . 43 C,F.R. § 2802.3-6 (45 Fed. Reg. 44,518, 44,530-
31, July 1, 1980)

H. ... .. 43 C.F.R. § 2802.3 (46 Fed. Reyg. 39,968-59,

: proposed August 5, 1981)

I ... . .. 43 C.F.R. § 2802.5 (47 Fed. Reg, 12,568-570, March
23, 1982)

J . . . . . . Letter from Deputy Soliciter Ferguson to U.S.

Attorney General’s Office, April 28, 1980

K. . .. .. Departmental Policy Statement on R.S. 2477,
December 7, 19838

L . . . . . . Interim Procedures for R.S. 2477, National Park
Service, Rocky Mountain Region, August 28, 1992

M. . .. . . Rights-of-Way Management, B.L.M. Manual 2801.48B
(1989)

N . . ., . . . Instruction Memorandum Ne¢. UT 91-235, Change 1,
Utah State Office, Bureau of Land Management, July
22, 1991

¢ . + . + + « Instruction Memorandum No. AK 92-075, Alaska State

Office, Bureau of Land Management, February 18,
1992 '






States Department of the Interior

BUREAL! OF LAND MANAGEMENT
WASHINOTON, D.C. 20240

M REPLY REFER TOx

2800 (WO 260, 150)
Affects Manual 2801

J
ENS TRANSHISSION 1/25/93 ~o o7 22, 1993
Instruction Memorandum No. 93~113
Expires 9/30/54

To: All State Directors
From: " Director

Subject: Washington o0ffice (WO) Notification of RS 2477
Acknowledgements

Instruction Memorandum 93-22, dated October 27, 1992 informed al}l
Stats Directors (SD) of the Bureau of Land Management’s (BLM)
assignment to report to the appropriate committeas of Congress on
saeveral aspects of management of rights-of-way authorlzed by
Revised Statue (RS) 2477.

Until such time as the report is completed, the BIM will
acknowledge RS 2477 assertions in a most prudent manner.
Agsertions should only be examined when the state and/or local
governmental entities have shown a compelling and immediate need:
to have a road acknowledged as a RS 2477 highway. When such an
assertion is made, the WO Division of Lands, (W0-260) shall be
notified, and will coordinate this information with the Diviaion
of Congresgional Affairs. Using the information from the field,
the appropriate Congressional committees will be notified of
BLM’s acknowledgement of the subject road as an RS 2477 highway.

When notifying wWo-260 of an assertion, include a briaf
explanation of the relevant facts, and a map of the road and
surrounding area. Telephone and/ob fax the information.to WO-260
as goon as possible, then follow-up with all the supporting
documentation. When faxing information, please direct it to WO~
260, Attention, Ron Montagna, at (202) 653-9117.

Wa consider R8 2477 issues to be of the highest priority.
Therefeore, the notification of the approprilate Congressional
committses on the acknowledgement of RS 2477 assertions will be
handled in 'a tiwely manner.
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Your cooperation in thia effort is greatly appreciated. Any
gquestions regarding this assignment or RS 2477 questions in
general, should be direacted to Ron Mentagna, WO-260 at (202)

6§53=-9215,
b Cowns

‘Kemp Conn, Neputy Asaistant Director,
Land and Renewable Resources
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RIGHT OF WAY-FIGIIWAY—SECTION 2477, . S. 0% A} '

Dovoras CouNTY, Wmmnolrom 'f// /

Jt wos not Intended by soction 2477 of the Bevised Statntes to grant a tight of way
for highveaya ever publio lands fo ndvence of au apparent nocersity therefor,

Seeretary Btiss to the Commissioner of the Gensral Tand QOffice, Maroh
{W.V,D.) 31, 1898.

With their letter of April 10, 1897, the local officers at Wateryille,
Washington, transwitied to your ollice a certifled eopy of an order of
the board of county connnissioners of Douglas Coanty, Washington,
purpoerting to be an receptance of rights of way olaimed to be granted
by neotion 2477 of the Revized Statates, sl asking that the right of
way 50 granted and accepted be made a matter of reservalion in all
subsequent patents issued for lands affected thereby.

Your office conaidered the wmatter, on April 28, 1807, and beld that
the statute does uot autherize the excluaton of sech right of way from
patenls fssued for lunds sulject to sach an easement. The county
comnrissioners have appealed to the Department.

Seetlon 2477 of the Hevised Statutes is as follows:

The rightt of way for the constrnotion of bighways over pablie lands, ot reserved
for publis nsea, s horeby pranted.

Clabving to act ander aathorlty of the laws of tho State of Washing-
top, the board of county commissioners of Douglas county, in that
State, passed the following order:

BE IT HEMEMBERED: That, on the Gth any of Aptil A, D. 1897, at a reguisr
moating of the baard of county commivalonsrs of Donglan eounty, Slate of Wesbing-
1sn, said mesting bolwg dnly held and ail mombers of 3aid haard bolug prezent, cu

motion, ft vwas ovdersd that the right of way for the construction of highways over
prblle lunds, as grouted by act of Congress (Scctinn 2477 Revised Statutes), Le
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azoepted, nud the watzg jo hersly nccepled, 2o far os safd grant melates to eald
Douglas coutify, that ls to say to the extont of $hirty feot (30) on ench 8800 of all sec- |

* tioua Jines.iv sald ecounty; it fe hereby doclared that all sections line fu sadd county

skaji bs, and the same are hereby declared to be, tho center Hres of bighmays and
pullla roads ju sald county, whererar said seclion Jines nie ounded by publie ands,
and said highways are hereby declarsd fo be sixty feel {80) in widthk; wherever any
wach seotlon lino shall be fownd to Me Lotween publie dand oa one dde and privats
tond on the ofbier, aiteh bighway shall be sixty Teof ta width, and be wholly on such
poblic Ieud and hornded om one slds by suel; section Hoe

1t ia fortier ordered thak E, K. Pendergast, prossonting attorney, for snid county
and sinto, fils n cortitied copy of this order Im the United States Land Ottes st
Wateerille, Wailiington, and take all ecesanry stepa to have the Hon, Commissicner
of ths Genaral Lanid Offico.oxelnde such easeinent and right of way fram o3} patents
Jaened for xnds imenld cownty, wltloh shall be elatneed or getiled npon sanbsequont te
the date hereof,

Doted this 6th day of April A. D., 1997

Jt is urged on appeal that it is the Jaty of the land department of
the government to executs this statute, that it anthorizes the exoclusion
of the right of way thereby granted from patents iasued for lands to
which an easoment may have sttached Ly virtue thereof, and that the
proprioty of auch action is manifest,

The declwration by the bourd of connty commissioners, that high-
waya shall be extonded along all section lines designated by the publio
surveys in said county sixty feet in width, that where the section lines
are bounded on both sides by publio lands, snch seetion lives shall be
the conter of the bighway, and that where any auch. szetion line shall
bo found to He between public land on one side and private land on the
otlier, the highway shall be wholly on sush pubiic land and bounded on
one side by such section line, embodies the mauifestation of & marked
and novel liberality on the part of the county authoritfes in dealing
with the publio land.

There is uo showlog of either a prescut ot a future necessity for these
roads or that any of them have been aotnally constracted, or that their
construction and maintenance is pmaticalle. - Wlhatever may be the
scope of the statnte uuder consideration it certaluly was not infended
to graut & right of way over public Jands in advaace of an apparent
necessity therefor, or on the mere suggestion that ot some fature time
sueh roads may be needed,

¥ publie highways bave Leen, or shall hereafter be, established
across any pard of the puble domals, in pursusvice of law, that fact

will be shown by local publie records of which all jnust take notice,

and the subseqment sale or dsposition by the United States of the
lands over which such higixwass are established will not interfere with
the authorized use thereof, beoanse those acquiring sucl lands will take
them subject to any easement existing by authority of lav

The decision appealed from is affemed.
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REGULATIONS GOVERNING RIGHTS-OF-WAY FOR CANALS, DITCHES,
RESERVOIRS, WATER PIPE LINES, TELEPHONE AND TELEGRAFPH
LINES, TRAMROADS, ROADS AND HIGHWATYS, OIL AND GAS PIPE
LINES, ETC.

fCircntar 1237a)

Unitep States DeparTMENT oF TuiEe INTERIOR,
GeneraL Lawo Orrice,
AMay 23, 1938.

GenrraL RecuraTioNs Aprricasie 1o Arr Rigurt-or-WAY ApPLICA-
rtons Maoe Unper tum Recuramions Covtainen v Tais Cir-
CULAR

1. Application—No special form is required, but it should be filed
ab the land oflice for the district in which the Jand is located, should
state the act invoked and the primary purpose for which the project
is to be used. If there is no local land office, the application should
be filed with the Commissioner of the General Land Office, Wash-
ington, D. C.

2 Showing requived of corporations.—Application by a private
corporation must be accompanied by a copy of its charter or articles
of incorporation, duly certifiedd to by the proper State official of the
State wherve the corporation was organized; also an uncertified copy.
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Agriculture for his determination that the lands are necessary for
right-of-way for the highway or road-building material site _purpose,
as required by the act.

RIOHTS-OF-WAY FOR ROADS AND HIGHWAYS OVER IMOBLIO LANDS

54. Statutory authority—DBy section 2477, U.S. R S,430.8. C
932, it is provided:

The rilght-of-way for the constructlon of highways over public lands, not

" reserved for public nses, 13 hereby granied.

55. When grant becomes effective—This grant becomes effective
upon the construction or establishing of highways, in accordance with
the State laws, over public lands not reserved for public uses. No
application should be filed under the act, as no action on the part of
the Federal Government is necessary.

RIGHTS-0F-WAY THROUGH PUBLIO LANDS AND RESERVATIONS FOR OIL AND
NATURAL GAS PIPE LINES AND PUMPING PLANT BITES

5S5Z

Frep W, Jornson,

Commissioner.
I concur:

W. C. MENDENHALL,

Director of (eological Survey.
Approved: May 23, 1938,
Oscar L. Caapman,
Assistant Secretary.




158 DECISIONS OF THE DEPARTMENT OF THE INTERINL 100 b

arlatruetion in the Bureau of Beclamation msnaad which s
unprinted tiraburean mannat of n=truetions which hasg sever pe-
ceived the approval of the Seeretary ol the loderior. The foard
must eonelude that the contraeting oflicer was nol anthorized to extend
the timne foe filing 2 notice of delay, and that, thevefore, his comstder-
alion of the causes of delay on the merils did nod serve {o wadve (he
requirement. of notice!

The contractor vequests thal if ils delay in performance of (he con-
{ract is found to be inexcusable under Articte 9 thereof, the lquidaled
damages of $21,250 assessed agrainst it be waived in accordance with
the p1ovision of section 10(a) of the act of Seplember 5, 1950 {64 Stat,
578, Bot: 41 U. 8. C, 1952 ed., sec. 256a), which authorizes the
Comptroller General, on the recommendation of an agency head to
venit liquidated damages in whole or in part “as in his discrelion may
e just and equitable.”*®  The Board is, however, not authorized to
make such reconmendations to the Comptroller General. This fune-
Vion is vested in the Solicitor of the Department by seclion 27 of
Order No. 2509, Amendment No. 16.

CloNCLUSION

Therefore, pursuant to the authority ll(’l(';'_f:lll"(l o 1he Board of
Contract Appeals by the Secretary of the Interior (sec. 24, Order
No. 2509, as amended ; 19 F. R. 9428), ihe decision of (he contracting

officer denying the contractor’s requests for addbitional extensions of .

time is afitmed, and the contractor’s request that o recornmendation
be made to the Comptroller General that the liquidated damages be
remitied is referred to the Solicitor for his consideration.

Tnrovore 11, Taas, Chairman.
Tuosas . Barcneior, Member.

Wieian Seaoke, M ember.

LIMITATION OF ACCESS T0 THROUGH-HIGHWAYS CROSSING
PUBLIC LANDS

Rights-of-way: Revised Statutes sec. 2477

A thronghway or limiled-aceess (ype of biglway may be estahlished
public ads, nnder Rev. Seak. sece 2057 amd The regulations (43 CFR 2157

across ihe

11t shonld he poted that this quesilon cannot arlse under Paragraple & (o) of Hiapatnrd

Form 23A (Mareh 1953), which permits the comtraeting officer to extend the times for
fiting Rolives of delay withant the conenrrenee af the heml of the Department. Fhe linard
has considered e question, altheugh not essential to 115 decl=jon, bieanse Ws declsion i
the same queston In Camphell Canatruction & Fowipment Go., [BCA 2 Clanaary 11, 1955)
{82 1. ©. 8), has heen afkacked as fucorrect, nrad the swme queslion wuay atrise in anolher
appeal.

1 gmeinds of ihls Department o not have any autharily to waive the Tinpoxitkon of
Hauislated drmages on epuitable propmds, Bee Rayal Tndemuidy Co0 ¥ Uuited Ntates, 313
11 8. 2RO} 204 (1D41) ; MeCann Coredrpetion Co 61 1. Iv, 12 (1054

10T LIMIFATION OF ACCERS TO THROVGH-IHIGHWAYS 159
April 15, 1955

201580 The Uheited Stades as grandor ddees ot have any sp(i'i:\l right of
sreess (o sl highwayg, other or differeat from (hat aceorded olher abutling
o cners aber State law. P'ersons subsequen( 1y acquiring the abotting landa
feom the Vnited Stdes Hiewize do ot have any special right of access
woich the Biate need consider for the purpose of eliminating by putchase or
ol erwise.”

Rights of-way : Act of November 9, 1921

A thronghway or limiled-access highway may be established on public Jands
under see. 15 of ile Federal Ald Highway Act, and the regniationg (483 CFRR
24t 54-244.053). The Secretary of the Interior probably covld reserve a
speeist] right of access (o such highway if necesgary to his administration of
ihe public lands as a condition of his certification of the land for digposition
tu 1he Sinte for hizhway purposes.  In the alsence of a specinl reservation,
the Pnited States ag owner of the abutting lands, 1s subject to the same
limitations on access fo the highways ng other adjoiniag owners under State
law; aud persons sobsequently deriving title from the United States are
siliject to the same limitntions. The Secretary of the Interior may sur-
rendler to the State a veserved right of aceess prior to dispesing of the
abutting Iands.

M-36274 APRIL 15, 1955,

To e Diercror, Bureau oF Lanp MaNacEMENT.

Yon have informally referred o me the correspondencs from Mr.
5. 11, Brunner, Right-of-Way Fngineer of the Idaho 1lighway De-
partment, together with your proposed reply thereto and a proposed
memorandum for the information of Bureaw officials on the above
subject.

Mr. Brunner writes that the State of Tdaho in acquiring rights-of-
way for the Interstate Highway System, so far as it crosses Federal
lands in Idaho, would also like to acquire vights from the abutting
Government land in order to provide for a safer highway, For this
purpose Mr. Brunner asked the Manager of the Land and Survey
Oflice at Boise to add the following clause to a certification of right-
of-way withdrawal of Government land:

in {1he eveut Wederni statuies are amendel, giving the right to grant access
rights along with rights-of-way, this withdrawal shall be considered as alse
graniing atl access rights, pregent and fature, accoss the above listed subdivisions.

The manager properly indicaled his lack of anthority to sign the
certilication asg requested and the matier has been referred to you, By
“withdrawal” Mr. Bruaner obviously means an appropriation andt
transfer of Fedeval and under section 17 of the Federal Aid Thghway
Act (soe 43 CIFR 24454 (a) (9)). '

The questions ad problems posed by Mr. Brimner’s letter and
enclosures are eomimon to the highway ddepartinents of other Weslern
Slates where highways must eross large sivetehes of public land.
The problen is that in constroeting » hmited-access highway whether
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160} DECEIONS 0F TR DEFARERICNT OF THE INTERIOR 2ot
as pare af the interstate highway <velem . otheewise, the l.l'|::|h|“ :I-li\'
departmenis desive to acqguive from fhe (m\_-r»rnmvnf Hn;' il.‘_‘ll ‘
way for siuch highway over and across the public baneds and o e :?n‘u‘n
also ey Fighl of aceess o <ech highaay fl‘nl!l the alediine Coovern
mend land while it s in Govermnend ownerzhip so as o |;|1-.r|ut|v the
anresiricled exercise of sucl rights when iillf‘ to the :1lm[|.m;1r I:m;l.‘f
has passed into private ownership thas :n'(:uhng the I.l!h‘l'l-‘h.“-:l.t:\- ‘nf“t.ir:‘,
States’ purchasing such rights from the Government’s s-ilul‘.k,km-,
interest. My Brunners suggested accoss clanse i Blended s stop-
the enactment of fegislation anthotizing the

ap measure pending ‘ | g h
o Fhe questions invalved may be simply stated

grant of access rights.
as follows:

1. May a freewny or limited-necess type of higlhway he
constructed over the public Innds? o

2. Does the United Stades (ol ifs suvepssors ln.lrll.t"rvsl)
as owner of lands abutting =uch highway have speeial vights
of access therefo? ' .

3. 11 it does, is legislation necessary {o ani |mt'%zz‘. the (iov
ernment to surrender (o the Stales s aecess vights o such
highway? ’

This memorandum will touch only briefly npoi the (?n\::‘l‘l.'lll;t‘lfl s
right of access to Lhe ordinary, Cull‘:('!li l(}ll:ll.m' “hand :-;1'?"\ rt“v. higr T.Jf.
running across public fands. 1 will not ll!sl'il:'—‘:’-i the sifuation when
a conventional highway is converted muder Stafe :null‘mrzl_v.' iHo a
limited access highway, but my answer ‘\\"ill be restricted 1o npew
freeways construcied on publie kands mln;‘nush'n-d_ by the !inrt-:‘m' ;"_f
Land Managemnent where no highway previousty existed. My answers
follow:

1. A himited-aceess highway may be constructed over pub-
bie lands either wikder Rev, Siad., see. 2177, or atnder section 17

of the Federal Nid Highway Act of 1921, infra. )

2. Except as hieremalter indienfed with respeet Lo F i‘tl{!l":ll
Add Highways, the United Stales does nob fiave any Sl)(‘i'l:tF
right of access 16 such freeways nthvr.m‘ different. from that
accorded Lo ol her alndling ewners under State Law, ‘

3. As to such limiled aceess highways no gpecial legista
Gion iz necessary to anlthorize the surrewder o le Siates ‘nf
the Governments right of access 30 any. Now is the :—'|»wl'|:||
pecess elause soggesied by Mr. Brunner necessary pending

enactient. of such legislation.
An easement of aceess is delined as (he right, \\'hiv'h an abmiling
owner has of ingress amd egress (o and from his promises nl-ht'l"”lt’lll
the public casement in the steeel ov roadway.  Chivega & ¥ W, By,

Co.v. Milwaukee, R .« W, Eleotvie By, Co, 50 NWGTS (Wi, 189T),

15%] EIMITATION 6F ACCERS TO THROUGIT-THGHWAY S f4i
Aprit 15055 !

Fhus owners of Tand abutfing upon a highway have the right. to use
atnd eroy the highway in common withs other mwembers of the public;
andk ieaddition-they have an easement. of aceess o their Jands abatting
upon the Wighway arising from ownership of sneh Iand comtigons to
the highway which “easement of aceess” does not. belong to (he public
generally. Ntate Highway Board v. Baxter, 144 8. Ii. 796 (Ga. 1928y
These rights usually avise in conunection with the ordinary, conven-
tional or “land service” highway as distinguished from (he “traflic
service” or Hinifed-necess highway,

The lhmited-access highway has been developed in recent years by
highway authorities to provide rapid transit for through traffic, un-
interrapted and wmendangered by vehicles or pedestrians from privato
roads and intersecling streets and highways, thereby providing a
maximuem of economy, efliciency and safety. Limiter aceess high-
ways, also desigrnated as freeways, thronghways, CXPressways, con-
troled nccess highways, etc., are so constructed or regulated that an
abutting owner cannot directly enter the highway from his property
or enter his property from the highway. Users of such highways
gain access therelo at specified controlled access points which they
may reach by a cirenitons route or by a service road paralleling tho
main highway.

There are two statutes of concern to us in the administration of
the public lands under which highway rights-of-way may be acquired.
They are Rev. Stat., sec. 2477 (43 U. 8. C. sec. 932; 43 OFR 24457
244.59), and section 17 of the Federal Axd Highway Act of 1921 (23
U. 8. €. sec. 18; 43 CFR 244.54-244.56).

Section 2477 is an unequivocal grant of the right-of-way for high.
ways over the public lands withont any limitation as to ihe manner
of their establishment. Smith v. Mitchell, 58 Pac. 667 { Wash., 1809).
The grant becomes fixed when a public highway is delinitely cstah-
lished in one of the ways authorized by the laws of the State where
the land is located. State v. Nolan, 191 I*ac. 150 {Mont., 1920);
Movlton v. Irish, 218 I'ac. 1053 {Mont., 1923). The act did 1ot
speefy nor define the extent of the grant. contemplaled over the
public Tands, the widil of the right-of-way nor the nature and exient
of the righl. thus conferved, both as against. the Government and
subsequent. patenicees (21 Lo 1354 (1895)). Whatever iy he con.
straed as a Mighway under State o s 0 highway under Rov. Stat,,
e, 2477, and the rights (heremuler are interprefed by the courts
m accordanee with {he State Taw, The ands over which the right-
of-way is loented may be patented to of hers stthjeel to the casemonts
Aid o whalever rights may fow to the State and (o the public
fherelram. Fugene MeCarthy 111, D, 105 (188,

Appendix I, Exhibit D' page 2 of 4



162 DECESIONS OF TIE DEPARTAENT OF THE INTERIOR 162 Lo,

Cleasrly, o limited access highway as established under State L, as
wilhin the prrview of Rev, Stat, see. 20770 1 s proballe also |.|I1Ii
upon the establishiment of aneh himifed aceess lli:_[h_\\':l‘\‘, the Uiniled
States as an abutting land owner wonkd have no righl of necess lo
the highway different oF greafer than would any ather land owner:
and any snecessor in inlerest of the United Stales would likewise have
no spv(:inl right of access which it would he necessary for the State (o
aequire by purchase or olherwise. o

Similarly the Federal Aid Highway Aet does not detine nor hnnt.
the nature or (he extent of the right-of-way of prblic kunds which
may be appropriated mmder section 17 {except as to the provision in
section 9 of that act (28 U 8. (. sec. 10) relating to the width of the
right-of-way and adequacy of the wearing surface). A limited-ac-
cess highway is therefore within the purview of section 17. The De-
partment has helid that the right-of-way granted under this act is
mevely an easement ; and consequently a subsequent patent wonld be
subject to the highway easement. _ .

Since freeways or limited-aceess highways ave of farly vecent oni-
. gin, there has been litte conel-made Taw on {he subject. Tt ;_rt'um"ally
recognized, however, that statutes providing for Hmited access to ]ugh-
ways arise as an exercise of the State’s police power for the promotion
of public safety and of the general welfare. {3 Stanford Law Re-
view, 1951, p. 303,)  Sneh statules are in existénce in several of the
Wesiern States including Colorado, California, Orvegon, and Hiah.
It has been stated that where an ordinary or conventional road is built
there may bo an intent to serve abutting owners, but when a freewny
is established the intent is just the opposite, and a resolution creating
a freeway gives adequate notice that ne new rights of aceess will avise
unless they are speeilically granted. (3 Stanford Law Review, 1951,
pp- 298, 300, 308.) '

A freewny has been defined as a highway in respeet of which the
owners of abutting lands have no right or easement of aecess to or from
their abutting lands or in respect of which such owners have only
restricted or limited right or easement of access. Thus a highway
commission’s condemnation resolution for a limited nccess freeway
dil not create in the abulting owner’s property a new right of acress
to a freewiy fo be constructed where no highway, conventional or

otherwise, had existed befove. People v. Thomas ot al, 230 1. 24
914 (Calif., 1952). The easement of access applies fo rights in exist-
ence prior to the establishment of the freeway and to claimed righls
which had no previous existence, but which come into being, il at all,
only by virtue of (he new construction. The California courts Lave
held that where a statute authorizing freeways provides for creation
of a freewny on lands where a public way had not previonsly existed,
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i does nol create vights of divedt aecess i favor of abatting properly
wlich prior to the new construction had po such right of access.
Nedepricde vof e, v, Stete 20 Pl o ((::l]if., 1959).

The precise question of the nature and extent of the Government’s
vigrht. of access o a new linited-access highway on public lands has
not previonsly been raised before this Department, nor has it been
considered by the Courts so far us I know. s already stated, neither
Rev. Stat., sec. 2477 nor the Federal Aid Highway Act contains any
aualification as to the nature of the grant and of the rights there-
under.  In the absence of express reservation in the right-of-way
grant {or in the conditional certification of a section 17 highway),
it would appear that the United States would retain no right of nccess
nnkess such right was granted by State law since its position would be
that of a Tand owner only. Such right after conveyance by the United
States would be governed by the rule in Packer v. Bird, 137 U. S. 661,
662 (1891}, that whatever incidents or rights attach to property con-
veyed hy the Government will be determined by the laws of the States
in which situated, subject to the condition that their rules do not im-
pair the eflicacy of the grants or the use and enjoyment of the property
by the grantee. It was held in the cited case that where a State law
denies riparian rights to private Iand owners a grantee of the Unifted
States would require none with the grant. The right of access here
involvedt would seem to be in like case.

In the circumstances therefore the State courts would undoubtedly
consider the United States as a landowner in the same position as
any other adjoining landowner, and the same rules of construction
would be applied to it. It would follow that if under State law a
private landowner has no right of access to a limited-access highway
except as specifically provided, the United States likewise has no such
vasement from its lands. If the United States has no right of access,
clearly persens subsequently deriving or claiming from or through
the tTnited States would have no such property rights in the highway
which the State need consider or pay compensation for its elimination.
The latter question, however, is one for the State conrts when and if
presented in a proper case. Suffice it to say that, in my view, the
Governinent. has no special rights of aceess to limited-access high-
ways newly established nuder either of the two cited statutes on public
lands wiler the administration of the Burean of Land Management,

A complication conld arise, however, tn the situation where the
Seerctary of Commerce delermines that public lands are necessary
for a limited-access highway and the Secretary of the Interior as a
cordition to his certification of such lands wishes to reserve the right
of access to or aeross the highway.  If the Secretary of the Interior
as o necessary incident to the management of the adjac - publie
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Lands found 0 necessarey 4o refain the Govermuent™ right of Heces
(v or neross {he |ﬂ‘l‘l])l):—'l“ll bighway @i way he that e <-u||!:l I|||:|ic:‘ il
a condition for his certification of the kad for approprrdion :m.tl
transfor.  ‘The complication condd arise when the alalfinge '""fl S
disposed of, if the Secretary did nol vohmtarily sorvender sueh right
of access to the Stafe, prior (o the patenfing aof the land o {he 1‘?41:[[?-
lshment of valial pights to the land, T the alwence of Htl(‘ll. condi-
tions, the Government and s siceessors \\‘fl!l'tl have no right ‘of
access to the highway except al the contvol pomls or as ol herwise
provided by State law, o _ .

Anotlier problem in publie Jand admimistration will l!!!il()!tbbﬁ("}'
arise from the practical effect which a Inni!od-:wwsg .In;_:hway has
of cutiing a legal subdivision upon which il is lm-.:ltt"tl inta 1wo sep-
arate pareels because of the restricfion upan ilie S‘.vl.l lor's or applicant’s
right 1o enler and cross the highway without dilicully to reach and
ulilize n pareel on the ofher side of the road. o

I do not think it necessary to coniment on fhe ln‘n]mtj‘t't.f h‘glsial.mn
prepaved by a special commission of Stale ]1‘!,‘1]1\\‘-.1_\' .(Iﬂ!{‘l:llﬁ particu-
larly section 6 relating to granting of access vights \\‘hu"h Mr, Branner
submitted merely for your information. Further, in view of. the con-
clusion I have veached o 1he basie questions, 1 do wol believe il is
necessary to discuss the discretionary auihority of the Hl'(’l.'i‘lill'}f nnder
cection 7 of the Taylor Grazing Act and olher laws to insert aceess
limiting siipulations in patents or other disposals \\-!'ms:o allowanee 18
discrotionary, as indicated in your proposed veply.  Your veply should
be dira fied consistent with the views herein expressed.

T R. Bravsiraw,
Aeting Assistant Solicilor,
Branch of Land Managrment.

Approved:
Janes D Paweorr, Jr
Aswaeiute Nolicitor,
Division of Publiec Lunds.

APPEAT, OF A. G. McKINNON. DB /A McKINNON CONSTRUCTION CO.

IBCA-4 Devided N pril 25, 1935

Contracts: Additional Compensation—Contracis: Specifications

Where 4 contraed provided Tor (he exeavalion of a partienlae seetion of
ehannel in accordanee with specilieations snd deawings, and the rvquirt-‘nwnt:a

of the work wore reasonaddy ascerbtinable frony Uie deawings rebaliog e
thai section of the capad and 0 related deawing, which shewed (hat e
was el mere malerink on one sjde of the ceatestine of the cioineel t.h:m "

the othier sile, and Ihad (e cmbnkments woere desigoed (s e approsiinalely
et cnanpaing oo alertless of L0t £ w0 which wonbil regquies The

e aplinrents Lo Be o ominimam height of 18 feed above the hoftom e of

164) APPEAL OF A. i, RICKINNON 165

Tprid 25, 14,

the channel i allowanee was also to be pade for a freebosrd, Uws contracelor
is not entitled to additional compensation for equalizing e cmbankments
to the necessary minimom height, notwithstanding the omission of the 18-foot
dimension on one of (ke drawings, and its revision hy the conteacling ofticer
to show (he omitted dimension, at a time when the conteactor had virtually
complirted the exeavation work on that sectibn of Lthe canal,
Contracts: Contracting Officer

The findings of a conteacting officer will be presumed to be correct in the

absence of contrary proof by the contractor,

Contracts: Additional Compensation-—Contracts: Specifieations

A coniractor who was required to lengthen and reconstruet a hridge in accord-
ance with wit prices sitpulated in a schedute for erecting salvaged thuber
in siructures, removing limber in existing strinetures, and salvaging timher,
was sot enfilied to additional compensation for removing the center spn
of e existing bridge prior to the censtyuction of the center pHle bent for
the leagthened bridee, and veplacing the centor span in its orighnal position,
when the removal of (he confer span was a necessary operation In vocon-
stroctigr the bridge, and no provislon for payment for this work was i -
templated by the contract.

BOARD OF CONTRACT APPEALS

A. G. MeKinnon, d/b/a McKinnon Constrnetion Company, Sandy,
Oregon, appealed on May 25, 1953, from the findings of fact and de-
cision of the contracting efficer denying two separate claims nrising
ot of construction work under Contract No. 12019806 with the I3n-
reait of Reclamation, The contract is identified as “Farthwork and
Structures, Lost River Channel Improvements, West (Canal Enlarge-
ment, W-1 Lateral, Langell Valley, Specifications No. DC 3682, Modoe
Hmt, Tule Lake Division, Klamath Projeet, Oregon-California.”

The two claims, which will be considered separately in this decision,
are for (/) $12,145 alleged to be due for extra work in depositing ex-
cavaled material in embanknient construction between Stations 370+
and 320-F, and (2) $1,330 for the removal and replacement. of {he
cerder span of a bridee structure.

Following ihe iscunnce of the contracting oflicer’s findings of fact
it decision on Apri) 9, 1953, the contractor in his notice of appeal
requested a heaving before the Soficitor of the Department of the
Interior. The Solicitor designated a hearing examiner, amd a hear-
e was hield i Portland, Oregon, on June 21 and 22, 1954, Subse-
fuent to the hearing the cxaminer filed a recommendation that {he
clatm aof the comdractor be denied.  "Fhis recommmendation, the trans-
criptof the heaving which runs (o 160 pages, ns well as exiensive briofs
by both the Government. and the eontractor, have been studied by the
Rem, '
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§ 2821.6

propriation and release to the State or
its nominee of all rights of the United
States, as owner of underlying and
abutting lands, to cross over or gain
access to the highway from its lands
crossed by or abutting the right-of-
way, subject to such terms and condi-
tions and for such duration as the au-
thorized officer of the Bureau of Land
Management deems appropriate.

§ 2821.6 Additional rights-of-way within
highway rights.of-way.

A right-of-way granted under this
subpart confers upon the grantee the
right to use the lands within the right-
of-way for highway purposes only.
Separate application must be made
under pertinent statutes and regula-
tions in order to obtain authorization
to use the lands within such rights-of-
way for other purposes. Additional
rights-of-way will be subject .0 the
highway right-of-way. Future reloca-
tion or change of the additional right-
of-way made necessary by the high-
way use will be accomplished at the
expense of the additional right-of-way
grantee. Prior to the granting of an
additional right-of-way the applicant
therefor will submit to the Authorized
Officer a written statement from the
highway right-of-way grantee indicat-
ing any objections it may have there-
to, and such stipulations as it consid-
ers desirable for the additional right-
of-way.

[39 FR 39440, Nov. 7, 1974}

§2821.6-1 General,

No application under the regulations
of this part is required for a right-of-
way within the limits of a highway
right-of-way granted pursuant to Title
23, United States Code, for facilities
usual to a highway, except (a) where
terms of the grant or a provision of
law specifically requires the filing of
an application for a right-of-way, (b)
where the right-of-way is for electric
transmission facilities which are de-
signed for operation at a nominal volt-
age of 33 KV or above or for conver-
sion to such operation, or (¢) where
the right-of-way is for oil or gas pipe-
lines which are part of a pipeline
crossing other public lands, or if not
part of such a pipeline, which are

page 1 of 2

Title 43~Public Lands: Intarig,

more than two miles long. When ap
application is not required under the
provisions of this subparagraph, qualj.
fied persons may appropriate rights.
of-way for such usual highway facil.
ties with the consent of the holder of
the highway right-of-way, which
holder will be responsible for compli.
ance with §2801.1-5, in connection
with the construction and mainte.
nance of such facilities.

§ 2821.6-2 Terms of grant.

Except as modified by §2821.6-1 of
this subpart, rights-of-way within the
limits of a highway right-of-way grant.
ed pursuant to Title 23, United States
Code, and applicarions for such rights-
of-way, are subject to all the regula-
tions of this part pertaining to such
rights-of-way.

(43 U.S.C. 1371)

Subpart 2822—Roads Over Public
Lands Under R.S. 2477

Sovurce: 35 FR 9648, June 13, 1970, unless
otherwise noted.

§ 2822.0-3 Authority.

R.S. 2477 (43 U.S.C. 932), grants
rights-of-way for the construction of
highways over public lands, not re-
served for public uses.

§ 2822.1 Applications.

§2822.1—1 For unreserved public lands.

No application should be filed under'
R.S. 2477, as no action on the part of
the Government is necessary.

§ 2822.1-2 Procedure when reserved land
is involved; rights-of-way over revested
and reconveyed lands.

(a) Showing Required. When a right-
of-way is desired for the construction
of a highway under R.S. 2477 over
public land reserved for public uses,
and such reserved land is under the ju-
risdiction of the Department of the In-
terior, and when a right-of-way is de-
sired for the construction of a high-
way under R.S. 2477 over the Revested
and Reconveyed Lands, an application
should be made in accordance with
§2802.1. Such application should be
accompanied by a map, drawn on trac-
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Chapter il—Bureau of Land Management

ing linen, with two print copies there-
of, showing the location of the pro-
posed highway with relation to the
i smallest legal subdivisions of the lands
affected

(h) Revocation or modification of
vithdrawal. Where reserved lands are
involved, no rights to establish or con-
struct the highway may be acquired
before the reservation is revoked or
modified to permit construction of the
highway, subject to terms and condi-
tions, if any, as may be deemed reason-
able and necessary for the adequate
protection and utilization of the re-
serve and for the protection of the
natural resources and the environ-
ment.

(¢) Revested and Reconveyed Lands.
Where Revested and Reconveyed
Lands are involved, no rights to estab-
lish or construct the highway will be
acquired by reason of the fiing of
such application unless and until the
authorized officer of the Bureau of
Land Management shall grant permis-
sion to construct the highway, subject
to such terms and conditions as he
deems necessary for the adequate pro-

tection and utilization of the lands,

apd for the maintenance of the objec-
tives of the act of August 28, 1937 (50
Stat. 874, 43 U.S.C. 1181a).

(35 FR 9646, June 13, 1970, as amended at
39 FR 39440, Nov. 7, 1974]

§2822.2 Nature of interest.
133 FR 39440, Nov. 7, 19741

§2822.2-1 Effective date of grant.

Grants of rights-of-way under R.S.
2477 are effective upon construction or
establishment of highways in accord-
ance with the State laws over public

ﬁasréds that are not reserved for public
S.

(39 FR 39440, Nov. 7, 1974]

§2822.2-2 Extent of grant,

A right-of-way granted pursuant to
R_.S. 2477 confers upon the grantee the
right to use the lands within the right-
of-way for highway purposes only.
Separate application must be made
under pertinent statutes and regula-
tions in order to obtain authorization
to use the lands within such rights-of-
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§ 2822.2-2

way for other purposes. Additional
rights-of-way will be subject to the
highway right-of-way. Future reloca-
tion or change of the additional right-
of-way made necessary by the high-
way use will be accomplished at the
expense of the additional right-of-way
grantee. Prior to the granting of an
additional right-of-way the applicant
therefor will submit to the Authorized
Officer a written statement from the
highway right-of-way grantee indicat-
ing any objections it may have there-
to, and such stipulations as it consid-
ers desirable for the additional right-
of-way. Grants under R.S. 2477 are
made subject to the provisions of
§ 2801.1-5 (b)), (c), (d), (&), (i), and (k)
of this chapter,

(39 FR 38440, Nov, 7, 1974)

PART 2840—RAILROADS, STATION
GROUNDS, WAGON ROADS

Subport 2841 —Railroads, Wagon Roads and
Tramways in Alaske

Sec,

2841.0-3 Authority.

2841.0-7 Cross reference.

2841.1 Nature of interest.

2841.2 Procedures.

2841.2-1 Applications.

2841.2-2 Survey.

2841.3 Evidence of construction.

2841.3-1 Statement and certificates re-
quired when road is constructed.

2841.3-2 Action where required evidence is
not filed. :

2841.4 Charges for transportation of pas-
sengers and freight.

2841.4-1 Required showings, consent.

2841.4-2 Schedules to be filed with Inter-
state Commerce Commission.

Subpart 2842—Railroads and Station Grounds
Qutside of Alaska

2842.0-3 Authority.

2842.1 Nature of grant.

2842.2 Procedures.

2842.2-1 Applications.

2842.2-2 Bvidence of construction,

Subpart 2841—Railroads, Wagon
Roads and Tramways in Alaska

SOURCE: 35 FR 9647, June 13
otherwiss notod e 13, 1970, unless
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DEPARTMENT OF THE INTERIOR previous regulations in that tile V of the  less stringent requirements be
Federal! Land Policy and Management implemented in the regulations.

Bureau of Land Management Act combined and condensed various in the past, Bureau of Land

43 CFR Part 2600 aeparate Acts dealing with apecific Management right-of-way regulations

Fedteral Land Pollcy and Mangement
Act; Management of Rights-of-Way
and Related Faclilties on Public Lands
and Reimbursement of Costs
AGENCY: Bureau of Land Management,
Interior,

ACTION: Proposed rulemaking.

sumMMaRY: This proposed rulemaking
eatablishes procedures far the
management of all rights-of-way on
pubiic lands except for: ofl, natural gaa
and petroleum product pipelines;
Pederal Aid Highways; cost-share roads;
and access to mining claims. Titde V of
the Federa] Land Policy and
Management Act of 1976 gives the
management responsibility for these
rights-of-way to the Secretary of the
Interior.

pavTE: Comments by January 7, 1980.

ADDRESS: Send comments to: Director
{650), Bureau of Land Management, 1800
C Street, N.W., Washington, D.C. 20240,
Comments will be available for public
review {n Room 5535 at the above
address during regular business houra
(7:45 a.m. to 4:15 p.m.}, Mondey through
Friday.

FOR FURTHER INFORMATION CONTACT:
Robert C, Bruce. 202-343-8735, or Bob
Mollohan, 202-343-5537,

SUBPLEMENTARY INFORMATION: The
principal author of this rulemaking is
Robert E. Mollohan, Division of Rights-
of-way and Project Review of the
Bureau of Land Management, assisted
by the Divigion of Legislation and
Regulatory Management, Bureau of Land
Management, and the Office of the
Solicitor, Department of the Interior.

The Bureau of Land Management, in 4
coordinated joint effort with the Forest
Service, invited public participation in
developing regulations under title V of
the Federal Land Policy and
Management Act of 1976 by issuing a
preproposed outline of procedures for
granting rights-of-way on November 14,
1977, which invited wrilten comments,
Four public meetings were also held to
obtain public input.

Title V of the Federal Land Policy and
Manegement Act replaces most of the
Bureau of Land Management's previous
authority for granting rights-of-wey, and
provides broad discretionary power to
the agency in developing current
policies and procedures for carrying out
that authority. This proposed
rulemaking varies significantly {rom the

types of rights-of-way. This combining
promotes uniform right-of-way
provisions for the majority of public and
private users. In addition, title V of the
Federsl Land Policy and Management
Act made {ts statytory provisions
applicabie to both the Bureau of Land
Management and the Forest Service,
encouraging the two agencies to jointly
develop a commen system for granting
rights-of-way.

- Joint agency staff teams developed an
outline of suggested common right-c
way grant procedutes. The outline was
distributed on November 14, 1977, to
user groups, States and other involved
governinental agencies, and interested
public and private groups. The Bureau of
Land Management and the Forest
Service recognize the efforts end
appreciate the thoughtful comments of
the meny participants in this joint
rulemaking process. This proposed
rulemaking is addressed only to public
lands administered by the Bureau of
Land Menagement. The Forest Service
has developed a separate, but similar
set of regulations that apply to lands In
the National Forest System.

The Bureau of Land Management, in
addressing these comments, found it
impractical to respond to each separate
comment and instead, has addressed the
more repetitive and significant
comments as follows:

Commeni: Several industry groups
urged the development of separate
regulations designed specifically for
their particular needs.

Response: The Federal Land Policy
and Management Act mandales that
right-of-way grants be authorized on the
basis of the needs and circumstances
peculiar to each right-of-way, including
location, ground to be occupied,
duration and terma and conditions. If
separate regulations were developed for
different industry groups, the specific
needs of each grant might not be
camplied with, but narrowly limited. To
be fully satisfactory, the right-of-way
granted would have to be adequate for
the most demanding circumstance that
might occur, and specialized regulations
would defeat this purpose.

Separate regulations for classes of
Industries, rights-of-way or uses
eccording to size are infeasible and
would be arbitrary in terms of
application requirements. The initiai
Qutline of Proposed Procedures
illustrated this problem. It mentioned all
of the possible disclosure requirements
that might be necessary under any
circumsatance. The comments requested

were highly detelled and contained
much procedural guidance, mandatery
terms, widths and durations. This was
necessary to accommeodate the many
specific authorities that the Federal
Land Policy and Management Act
repealed. Because the Act is a broad,
general authority, we have been able to
substantially shorten and simplify !.ba
regulations. Where necessary,
additional guidance will be prowded to
the field in the Bureau Manual. Manuals
are written in relatively broad terms for
systemwide guidance but are frequently
supplemented at the Siate Offices to
achieve consistency along with
appropriate adaplation to local
conditions.

The rulemaking also encourages
applicants to contact local Bureau of
Land Management Offices prior to
applying for instructions and guidance.

Comment: Several States and the

_ Federal Highway Administration

pointed out that the Federal Land Policy
and Management Act did not preciude -
grants for highway purposes under
sections 107 and 317 of title 23 of the
United States Code. They added that the
grants made by the Departinent of
Transportation under title 23 have
satisfied their needa on national forest
lands.

Responge: The Forest Service plans to
continue its current practice of
consenting to appropriation of highway
rights-of-way by the Federal Highway
Administration. The Bureau of Land
Management will continue to use its
existing regulations {43 CFR 2821} at this
time and will review the Porest Service:
approach for Federal Aid Highways,

Comment: OQwners of private lands
Intermingled with public lands wanted a
perpetual easement across public lands
appurtenant to the private lands served

Several cited situations where local
statutes require permanent access prior
to allowing subdivisiona of private land.
Others cited the need for permanent
access to obtain mortgage loans.

Responge: Access rights-of-way
across publie land to reach intermingled
private lands posed a substantial
problem for the authora of the
regulations. While several objectives
can be stated, specific details wiil have
to be developed in the cost-share and
reciprocal right-of-way regulations that
will follow. The cost-share and
reciprocal right-of-way programs are in
effect where intermingled private fands
are managed for long-term timber
production primarily in the Pacific
Northwest. However, intermingled
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§ 2802.3-2 Tachnical and financial
capablifty.

The applicant shaII furnish endence
satisfactory to the authorized officer
that the applicant has, or prior to
commencement of construction shall
have, the technical and financial
capability to construct, operate,
maintain and terminate the project for
which authorization is requested.

§ 2802.3-3 Project dascription.

{a} The applicant shal} furnish an
explaration of how the project will
interrelate with existing and future
projects apnd other developmentis on the
public lands.

(b} The project descripton shall be in
sufficient detail to enable the suthorized
officer to determine:

(1) The technical and economic
feasibility of the project;

(2) ts tmpact on the environment;

{3) Any benefits provided to the
public;

(4) The safety of the proposal; and

(5) The specific public lands proposed
to be occupied or uged.

When required by the authorized officer,
applicant shall elso submit the
following:

{#) A description of the preposed
facility:

(i) An estimated schedule for
construction of all facilities together
with anticipated manpower
requirements for each stage of
construction;

(iii) A description of the construction
techniques to be used:

{iv) Total estimated construction
cosls; and

{v) A description of the applicant's
alternative route considerations.

§ 2802.3-4 Environmental protection pian.

If the authorized officer determines
that the issuance of the right-of-way
authorization requires the preparation of
an environmental statement, the
applicant shall submit a plan for the
protection and rehabilitation of the
environment during construction,
operation, maintenance and termination
of the project.

§ 2802.3-5 Additlonat Information.

The applicant shall furnigh any other
information and data required by the
authorized officer to enable him/her to
make a decision on the application,

§ 2802.3-8 Maps,

(2) The authorized officer may at his/
her discretion reguire the applicant to
file & map with the application. When
the authorized officer determines not to
require the filing of @ map with the
application, the application may be filed

and processing may proceed. Where the
application is accepted without a map,
the applicant shall be notified thata
map shall be required prior to the
issuance of the grant or permit, or within
80 daye of completion of construction, as
determined by the authorized officer.
When the authorization is for use of an
existing read controlled by the United
States, any map showing said rosd shall
suffice. The requirements of paragraph
(b) of this section shall not apply in this
situation.

{bj Maps portraying linear righta-of-
way, as a minimum, shall show the
following data:

{1) The bearing and distance of the
traverse line or the true centerline of the
facility as constructed;

{2) At least one tie to a public land
survey monument to either the beginning
ar ending point of the right-of-way. if a
public land survey monument is not

. within a reasonable distance as

determined by the authorized officer, the
survey shall be tied to either a relatively
permanent man-made structure or
monument of some prominent natural
feature, However, when the right-of-way
crosses both public lands and lands
other than pu[é»lm lands, each parcel of
public land crossed by said right-of-way
must be tied to a public land survey
monument, or if the map shows a
continuous survey from the beginning
point to the ending point of the project
regardless of land ownership, then only
one corner e at either the initial or
terminal point ls required;

(3) The exterior limits of the right-of-
way and the width thereof;

{4) A north atrow;

(5) All subdivisions of each section or
portion thereof crossed by the right-of-
way, with the subdivisions, sections,
townships, and ranges clearly and
properly noted; and
. [6) Scale of the map. The map scale
shall be such that all of the required
information shown thereon is legible,

(c) Mapas portraying non-linear or site-
type rights-of-way shall include the
requirements of paragraph (b){4}. (5).
and (6] of this section. in addition, the
map shall show, a8 a minisnum, the
following data:

(1) The bearing and distance of each
exterior sideline of the site; and

{2) At least one angle point of the
survey shall be tied to a public land
survey monument, as provided for in
paragraph (b){2) of this section.

(d) Any person, State or local
government which has constructed
public highways under suthority of R.S.
2477 (43 U.8.C. 932, repealed October 12,
1978}, shall file within 3 yeara of the
effective date of these regulations a map
showing the location of all such public

et

highways constructed under R.S. 2477,
Maps required pursuant to this
paragraph shall, as a minimum, bea -
county highway map showing all county
roads located on the public lands, a = °
Btate highway map showing Stale .
highways located on public land, and in
the case of a municipality, a street or
road map showing the location of city
streeta or roads. An individual who has
constructed a public road pursuant to
R.S. 2477 ghall, as a minimum, submita
United States Geological Survey
Quadrangle showing the location of Baid
road on public land.

§2602.4 AppHcation proceaaing.

(&) The authorized officer shail
acknowledge, in writing, receip! of the
application and initial cost .
reimbursement payment required by
$ 2603.1~1 of this title. An application
may be denied if the authorized officer
determines that:

(1) The proposed right-of-way or
permit would be Inconsistent with the
purpose for which the public lands are
managed;

{2) That the proposed right-of-way or
permit would not be in the public
interest;

(3) The apglicanl is not qualified;

(4) The right-of-way or permit would
otherwige be inconsistent with the act or
other applicable laws; or

15) The applicant does not or cannot
demonstrate that he/she has the
technical or financlal capacity.

{b) Upon receipt of the
acknowiedgement, the applicant may
continue hia or her occupancy of the
public land pursuant to § 2802.1{d) of
this title to continue to gather data
necessary to perfect the application.
However, If the applicant finds or the
authorized officer determines that
surface disturbing ectivities will occur iy
gathering the necessary data to perfect
the application, the applicant shall fila
an application for a temporary use
permit prior to entering into auch

" activities on the public land.

{c} The authorized officer may require
the applicant for a right-of-way grant to
submit such additional information as
he deems necessary for review of the
application, Where the authorized
officer determines that the information
supplied by the applicant is incomplete
or does not conform to the act or these
regulations, the authorized officer shall
either reject the application or notify the
applicant of the continuing deficiency
and afford the applicent an opportunity
to file a correction. Where a deficiency
notice haa not been adequately
complied with, the authorized officer
may teject the application or notify the
applicant of the continuing deficiency
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DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 2800
{Clrcular No. 2468)

Rights-of-Way, Principals and
Procedures; Federal Land Pollcy and
Management Act; Management of
Rights-of-Way and Related Facilities
on Public Lands and Reimbursement
of Costs

AGENCY: Bureau of land Management,
Interior.

ACTION: Final rulemaking.

- SuMmMARY: This final rulemaking
establishes procedures for the
management of all rights-of-way on
publie lands except pipelines for oil,
natural gas and petroleum products;
Federal Aid Highways; cost-share roads;
and access o mining claims. Tille V of
the Federal Land Policy and ’
Management Act of 1976 gives the
managemeni responsibility for these
rights-of-way lo the Secretary of the
Interior.

EFFECTIVE DATE: July 31, 1980.
ADDRESS: Any recommendations or
suggestions should bhe addressed to:
Director (330), Bureau of Land '
Management. 13060 C Street, N.W,,
Woashington, D.C, 20240.

FOR FURTHER INFORMATION CONTACT:
Bob Mollohan (202) 343-5537,

SUPPLEMENTARY INFORMATION: The
proposed rulemaking on Management of
Rights-of-Way and Related Facililies on
Public Lands and Reimbursement of
Costs under the provisions of title V of
the Federal Land Policy and
Management Act of 1976 {43 U.5.C.
1761), was published in the Federal
Register on October 9, 1979 {44 FR
58108). The propesed rulemaking invited
commenls for 90 days ending on January
7.1980. During the comment period and
several days thereafter, a total of 73
comments were received. Thirty-two of
the comments came from businegs
sources, mostly utilities, fifteen from
State and local governments, twelve
from Federal agencies, six from local
rural electric associations and two from
individuals.

Genearal Comments

Many of the comments wanted to
know what action had been taken on the
suggestions made on the notice of intent
to propose rulemaking. The preamble lo
the proposed rulemaking conlained a
detailed discussion of the comments
received on the notice of intent to

5-A01070  ODO8{DOK I0-JUN-80-12:02 01

propose rulemaking and the action
taken on these comments. It would serve
little purpose to discuss the comments
again in this decument.

Generally, the comments on the
proposed rulemaking expressed the
opinion that the Bureau of Land
Management had made a real effort to
adopt the points raised by those
commenting on the procedures for
granting rights-of-way outlined in the
notice of intent. Several of the
comments stated that they thought the
proposed rulemaking was a good effort
1o meet users needs. Other comments
were of the opinion that the proposed

order to provide users with an effective
procedure for obtaining rights-of-way on
public lands. The proposed rulemaking
represenled a conscious effort by the
Bureau of Land Managemen! to
incorporate the changes recommended
in the many comments received both in
writing and during public hearings to
provide a procedure that would be an
effective tool both for users and for
bureau personnel who issue the righis-
af-way. Some of the suggested changes
could net be accepied and every effort
was made o adopt changes to the
extent consistent with the law and
regulations to provide the least
burdensome rules possible.

One comment commended the efforts
made in the proposed rulemaking to
remiove sexist terms, but recommended
further efforts. While appreciating this
comment, no further changes have been
made in this regard.

In addition to the general comments,
comments were received covering
specific areas of the proposed
rulemaking. The following segment of
this preamble addresses those specific
comments, setting forth only those -
seclions on which comments were
received.

Specific Comments
QObjectives

A comment requested that section
102(a)(2) of the Federal Land Policy and
Management Act of 1976 be repeated in
the Objectives section of the final
rulemaking. Even though this suggestion
has not been adopted, the Objectives
section makes reference to land use
plans, which requires compliance with
the provisions of 43 CFR Part 16801, the
Bureau of Land Managemenl's land use
planning regulations. Further, the
rulemaking requires compliance with
existing Federal and State law, including
the requirement te comply with the
provisions of the Federal Land Policy
and Management Act of 1976, the basic

authority for the issuance of this
rulemaking.

Another comment recommended that
the Objectives section include a listing
of the types of granis that could be made
under this rulemaking. ‘This suggestion
has not been adopted because the type
of grant that will be made as a result of
an application for a right-of-way will be
determined at the time of granting and
the granting document will provide the
terms of the grant.

A final comment on this section
wanted a specific reference to the
environmental analysis process to be’
included in the rulemaking. This general

rulemaking needed extensive revision in © 8¢ction of the final rulemaking has not

been amended to include a specific
reference to the environmental analysis
process. Other sections of the
rulemaking, § 2802.3—4, make specific
provisien {or carrying out the
envirenmental analysis process.

Authority

A comment requested that additiona)
authority be listed for the issuance of
rights-of-way. This rulemaking is
concernted with the right-of-way
authority granied by title V of the
Federal Land Policy and Management
Act. Other authority used for the
granting of rights-of-way is covered in
other parts of Title 43 of the Code of
Federal Regulations. Therefore, no
change has been made in the autherity
section of the final rulemaking.
Definitions

Several comments were directed at
the various paragraphs of this section. A
couple of comments recommended that
the definition of the term “authorized
officer” be changed. The commenta
argued that the definilion was not
specific enough and should list the
qualifications of the authorized officer,
The term "authorized officer” has not
been changed. The term "authorized
officer”, as used in this section, refers in

‘most cases 1o the District Manager who

has management responsibility over the
lands covered by a right-of-way
application. These individuals are land
managers wilh varied backgrounds.
They do not work alone, but have in
their district offices trained personnel
who can give them the advice they need
to use as the basis of their decision on a
right-of-way application.

A few comments suggested amending
the term "right-of-way grant” to include
the type of right or interest in the lands
that would be granted by the grant. The
comments specifically wanied to include
in the definition such terms as
“easement”, “lease”, "permil”, etc.. and
to define these terms in the definition
gection. As discussed above, the
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privileges to United States citizens, its
application shall be denied. A right-of-
way or temporary use permit shall not
be granted to a minor, but either may be
granted to legel guardians or trustees of
minoes in their behalf,

{b} An applicalion by a private
corporation shall be accompanied by a
copy of its charter or articles of
incorporation, duly certified by the
proper State official where the
corporation was organized, and a copy
of its bylaws. duly certified by the
secretary of the corporation.

(c} A corporation, other than a private
corporation, shall file a copy of the law
‘under which it was formed and provide
proof of organization under the same,
and a copy of its bylaws, duly certified
by the secretary of the corporation.

{d} When a corporation is doing
business in a State other than that in
which it is incorporated, it shall submit
a certificate from the Secretary of State
or other proper official of that Stale
indicating that it has complied with the
laws of the State governing foreign
corporations to the extent required to
entitle the company to operate in such
State, and that the corporation is in good
standing under the laws of that State.

(e) A copy of the resolution by the
board of directors of the corporation or
other documenis authorizing the Gling of
the application shall also be filed.

(f) if the corporation has previously
filed with the Department the papers
required by Lhis subpart, and there have
not been any amendments or revisions
of the corporation’s charter, articles of
fncorporation or bylaws, the
requirements of thig subpart may be met
In subsequent applications, by specific.
reference to the previous filing by date,
place and case number.

() If the applicant is a partnership,
association or other unincorporated
enlity, the application shail be
accompanied by a certified copy of the

" articles of association, partnership’
agreement, or other similar document
creating the entity, if any. The
application shall be signed by each
partner or member of the entity, unless
the entity shows evidence in the form of
a resolution or similar document that
one member has been authorized to sign
in behalf of the others. In the absence of
such resolution each partner shall
furnish the evidence of qualification
which would be required if the partner
or member were applying separately.

(h) If the applicant is a State or local
government, or agency or
ingtrumentality thereof, the application
ahall be accompanied by a statement to
that effect and a copy of the law,
resolution, order, or other authorization
under which the application is made.

(i) Each application by & partnership,
corporation, association or other
business entity shall, upon the request of
the authorized officer, disclose the
identity of the participants in the entity
and shall include where applicable:

(1} The name, address and citizenship
of each participant [partner, associale or
other):

{2) Where the applicant is a
corporation: the name, address, and
citizenship of each shareholder owning 3
percent or more of each class of shares,
together with the nimber and
percentage of any class of voting shares
of the entity which each shareholder is
authorized to vote; and .

{3} The name, address, and citizenship
of each affiliale of the entity. Whefe an
affiliate is controlled by the entity, the
application shall disclose the number of
shares and the percentage of each class
of voting stock of that affiliate owned,
directly or indirectly, by the entity. If an
affiliate conlrols the entity, the number
of shares and the percentage of each
clasas of voting stock of the entity |
owned, directly or indirectly, by the
affiliate shall be included. -

§2802.3-2 Technical and financial
capabliity,

The applicant shall furnish evidence
satisfactory to the authorized officer
that the applicani has, or prior to
commencement of construction shall
have, the technical and financial
capahility to construct, operate,
maintain and terminate the project for
which authorization is requested.

§2602.3-3 Project description.

{a} The applicant shall furnish an
explanation of how the project will
interrelate with existing and future
projects and other developmenis on the
public lands,

(b) The project description shall be in
sufficient detail to enable the authorized
officer to determine:

(1) Its impact on the environment;

(2} Any benefits provided to the
public;

{3} The safety of the proposal: and

{4} The specific public lands proposed
to be occupied or used.

(c} When required by the authorized
officer, the applicant shall also submit
the following:

(1} A description of the proposed
facility;

(2] An estimated schedule for
construction of all facilities together
with anticipated manpower
requirements for each stage of
construction;

(3) A description of the construction
techniques to be used; and

{4} A description of the applicant's
alternative route considerations.

§2802.3-4 Environmental protaction plan.

If the authorized officer determines
that the issuance of the right-of-way
euthorization requires the preparation of
an environmental statement, the
applicant shall submit a plan for the
protection and rehabilitation of the
environment during conatruction,
operatibn, maintenance and termination
of the project.

§ 2802.3-8 Additlonal information,

The applicant shali furnish any other
information and data required by the
authorized officer to enable him/her to
make a decision on the application.

§2602.3-8 Maps.

{a} The authorized officer may at his/
her discretion require the applicant to
file a map with the application. When
the authorized officer determines not to
require a detailed map prepared in
accordance with paragraph (b} of this
section, the applicant shall attach to the
application a map such az a United
Statea Geological Survey Quadrangle
map or aerial photograph showing the
approximate location of the facility and
processing may proceed. Where the
application is accepted without a
detailed survey map, the applicant shall
be notified that a map pursuant to
paragraph (b} of this section shall be
required prior to the issuance of the
grant or permit, or within 60 days of
completion of construction, as
determined by the authorized officer,
except that the authorized officer may
waive all or part of the requirements of
paragraph (b) of this section for maps
for temporary use permits. When the
authorization is for use of an existing
road controlled by the United States,
any map showing said road shall suffice
and the requirements of paragraph (b) of
this section shall not apply in this
situation. : ’

{b) Maps or aerial photographs
portraying linear rights-of-way, as a
minimum, shall show the following data:

{1) The bearing and distance of the
traverse line or the true centerline of the
facility as constructed;

[2) At least one tie to a public land
survey monument to either the beginning
ar ending point of the right-of-way. If a
public land survey monument is not
within a reasonable distance as -
determined by the authorized officer, the
survey shall be tied to either a relatively
permanent man-made structure or
monument or some prominent natura)
feature. However, when the right-of-way
crosses both public lands and lands
other than public lands, each parcel of
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public land crossed by said right-of-way
must be tied to a public land survey
monument, or if the map shows a
continuous survey from the beginning
point to the ending point of the project
regardless of land ownership, then only
one corner tie at either the initial or
terminal point is required;

(3) The exterior limits of the right-of-
way and the width thereof;

{4] A north arrow;

{5) All subdivisions of each section or
portion thereof crossed by the right-of-
way, with the subdivisions, sections,
townships, and ranges clearly and
properly noted; and

{6) Scale of the map. The map scale
shall be guch that all of the required
informalion shown thereon is legible,

(¢) Maps portraying non-linear or site-
type rights-of-way shall include the
requirements of paragraphs {b}(4), [5),
and (8] of this section. In addition, the
map shall show, as a minimum, the
following data: -

(2} The hearing and distance of each
exterior sideline of the site; and

(2} At least one angle point of the
survey shall be tied to a public fand
sugvey monument, as provided for in
paragraph (b}{2) of this section.

{d} In order to facilitate proper
management of the public lands and to
asgist the authorized officér in
developing a sound transportation plan,
any person or State or local government
which has constructed public highways
under the authority of R.S. 2477 {43
U.8.C. 932, repealed October 21, 1976), is
provided the opportunity to file within 3
years of the effective date of these
regulations a map showing the location
of all such public highways constructed
under R.S. 2477. Maps filed pursuant to
this paragraph should, as & minimum, be
a county highway map showing all
county roads located on the public
lands, a State highway map showing
State highways located en public land,
and in the case of a municipality, a
street or road map showing the location
of city streets or roads: An individual
who has constructed a pubiic road
pursuant to R.S. 2477 should, as a
minimum, submit a United States
Geological Survey Quadrangle showing
the location of said road on public land.
The submission of such maps depiciting
the location of alleged R.S. 2477
highways shall not be conclusive
evidence of their existence, Similarly,
failure to depict such roads shall not
preclude a later finding as to their
existence.

§2802.4 Application processing.

{a) The authorized officer shall
acknowledge, in writing, receipt of the
application and initial cost’

reimbursement payment reguired by

§ 2803.1-1 of this title. An application
may be denied if the authorized officer
determines that:

{1) The proposed right-of-way or
permit would be inconsistent with the
purpose for which the public lands are
managed;

(2) That the proposed right-of-way or
permit would not be in the public
interest;

(3} The applicant is not qualified:

(4} The right-ol-way or permit would
otherwise be inconsistent with the act or
other applicable laws; or

{5) The applicant does not or cannot
demonstrate that he/she has the
technicat or financial capacity.

{b) Upon receipt of the
acknowledgement, the applicant may
continue his or her occupancy of the
public land pursuant to § 2802.1{d) of
this title to continue to gather data
necessary to perfect the application.
Howaever, if the applicant finds or-the
authorized officer determines that .
surface disturbing activities will occur in
gathering the necessary data to perfect
the spplication, the applicant shall file
an application for a temporary use
permit prior to entering into such
activities on the public land.

{c]} The authorized officer may require
the applicant for a right-of-way grani lo
submit such additional information as
he deems neceasary for review of the
application. All requests for additional
information shall be in writing. Where
the authorized officer determines that
the information supplied by the
applicant is incomplete or does not
conform to the act or these regulations,
the authorized officer shal] notify the
applicant of these deficiencies and
afford the applicant an opportunity to
file a correction. Where a deliciency
notice has not been adequately
complied with, 1the authorized officer
may reject the application or notify the
applicant of the continuing deficiency
and afford the applicant an opportunity
ta file a correction. .

{d) Prior to issuing a right-of-way
grant or temporary use permit, the
authorized officer shall:

(1) Comgplete an environmental
analysis in accordance with the
National Environmental Policy Act of
1969;

{2} Determine compliance of the
applicant’s proposed plans with
applicable Federal and State laws:

(3) Consult with all other Federal,
Siate, and local agencies having an
interest, as appropriate; and

{4} Take any other action necessary to
fully evaluate and make a decision to
approve or deny the application and

prescribe suitable terms and conditions
for the grant or permit,

(¢} The authorized officer may hold
public meetings on an application for a
right-of-way grant or temporary use
permit if he determines that such
meetings are appropriate and thai
sufficient public interest exists lo
warrant the time and expense of such
meetings. Notice of public meetings shall
be published in the Federal Register or
in local newspapers or in both.

(f) A right-of-way grant or temporary
use permit need not conform to the
applicant's proposal, but ' may contain
such modifications. terms, stipulations
or conditions, including changes in route
or sile location on public lands, as the
authorized officer determines to be
appropriate, _

{g) No right-of-way grant or tempoerary
use permit shall be in eflect until the
applicant has accepted, in writing, the
terms and conditions of the grant or
permit. Written acceplance shail
constitule an agreement between the
applicant and the United States that, in
consideration of the right 1o use public
lands, the applicant shall comply with
all terms and conditions contained in
the authorization and the provisions of
applicable laws and regulations.

{h) The authorized oificer may place a
provision in a right-of-way grant
requiring that no construction on or use
of the right-of-way shall occur until
detailed construclion or use plans have
been submitted ta the authorized officer
for approval and one or more notices to
proceed with that construction or use
have been issued by the authorized
officer. This requirement may be
imposed for all er any part of the right-
of-way.

§2802.5 Speclal appllcation procedures,

An applicant filing lor a right-of.way
within 4 years from the effective date of
this subpart for an unauthorized right-of-
way that existed on public land prior to
October 21, 1978, is nol:

{a) Required to resmburse the United
States for coats incurred for processing
an application and for the preparation of
reports and statements pursuant to the
National Environmentai Policy Act of
1969 (see § 2803.1-1{a}{1)} which are
above the schedule shown in § 2803.1-
1{a){3)1) of this tile,

(b} Required to reimburse the United
States for cosls incurted incident to a
right-of-way (or moniloring (the
construction. operalion, maintenance
and {ermination} of authorized {acilities
es required in § 2803.1-1{b) of this title.

(c) Required to pay rental fees for the
period of unauthonzed land use.
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DEPARTMENT OF THE INTERIOR

43 CFR Part 2800

Rights-of-Way, Principles and
Procedures; Amendment to Rights-of-
Way Regulations

AGENCY: Bureau of Land Management,
Interior.

ACTION; Proposed rulemaking.

SUMMARY: This propossd rulemaking
would eliminate burdensome, outdated
and unneeded provisions in the existing
rights-of-way regulations for right-of-
way grants issued under the provisions
of title V of the Federal Land Policy and
" Management Act of 1976.

DATE: Comments by Seplember 21, 1981.
ADDRESS; Comments should be sent to:
Director (650), Bureau of Land
Management, 1800 C Street, NW.,
Washington, D.C. 20240. Comments will
be available for public review in Room
5555 of the above address during regular
waorking hours (7:45 a.m. to 415 p.m.) on
regular working days.

FOR FURTHER INFORMATION CONTACT:
John Hafterson (202} 343-3537; or
Robert C. Bruce (202) 343-8735
SUPPLEMENTARY INFORMATION: The
operation of the rights-of-way
regulations since they.became effective
some 15 months ago has revealed
several] provisions that could be
eliminated, thereby making the
regulations easier to understand and
fulfill by both the public and Bureau
personnel. These changes will also
reduce the burden placed on the public
by the regulations.

The first change in the regulations ia a
complelg revision of the section on
application content, § 2802.3. The
information that an applicant must
furnish the Bureau of Land Management
i order to obtain a right-of-way grant
has been reduced. The amendment
would allow the use of a consolidated
Federa! right-of-way application form
that is under development. The new
consolidated form is being developed by
the Department of the interior, the
Department of Transporiation and the
Department of Agriculture wilh input
from other inlerested agencies. This new
consolidated form should help the
affected public by giving them one form
for use in connection with any right-of-
way grant from any agency of the
Federal government. Further, the
consolidated form will reduce the
requirements lor information to a
minimum. The public was requested lo
comment on the propesed form by
publication in the Federal Register of
March 12, 1981 {46 FR 16342). The public
comments are being reviewed and a

revised form will be submitted to the
Office of Management and Budget as
required by the Paperwork Reduction
Act of 1980 (Pub. L. 96-511}. The use of
this form will not be required until it has
been approved by the Office of
Management and Budget.

Other changes in § 2802.3 include the
elimination of the citizenship
requirement, permitting applicants other
than individuals to attest to their
qualifications to do business rather than
having to prove it with documentation,
and a general raduction’in the amount of
information that an applicant must
furnish with an application.

Sections 2802.3-2, 2802.3-3 and
2802.3-8 of the existing regulations
would be revised to delete the present
requirements and to reduce
requirements for the furnishing of
technical and financial capability and a
description of the projects and needed
maps.

Section 2802.34 has been deleted
from the regulations as being no longer
needed. The requirement for an
envirenmental plan is not an
appropriate part of the application
system, If an environmental plan is
needed from an applicant, it would he
called for much laier in the process and
the need for the plan would be worked
out with the appli¢ant. '

Section 2802.3-5 would be eliminated
because it is redundant and the
authority to request additional
information appears in §2602.4..

Subpart 2805 would be deleted in its
entirety and would be replaced by a
new § 2802.5-2 which requires an
applicant to work with the Department
of Energy on eny required wheeling
agreement, In order to reduce any
possible delay in the issuance of a right-
of-way grant because of difficulties in
arriving at a wheeling agreement, the
amendment would permit the right-of-
way grant to be issued and would allow
a vear for completion of the wheeling
agreement.

The principal author of this proposed
rulemaking is John Hafterson, Division
of Righ}s-of-Way and Project Review,
assisted by the staff of the Office of
Legislation and Regulatory
Management, Bureau of Land
Management.

It is hereby determined that the
publication of this document is not a
major Federal action significantly
affecting the quality of the human
environment and that no detailed
statement is required pursuant to
section 102(2}{C) of the National
Environmental Policy Act of 19569 {42
U.S.C. 4332(2)(C)).

The Department of the Inlerior has
determined that this document is not a

major rule under Executive Order 12201
and will not have a significan? economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (Pub. L. 96-354).

PART 2800—RIGHTS-OF-WAY,
PRINCIPLES AND PROCEDURES

Under the authority of title V of the
Federa! Land Policy and Management
Act of 1978 {43 U.S.C. 1716-1771), it is
proposed to amend Part 2800, Group
2800, Subchapter B, Chapter I, Title 43
of the Code of Federal Regulations as
get forth below:

§%2802.3-1-2802.3-6 [Removed)

1. Sections 2801.3-1, 2802.3~2, 2802.3~
8. 2802.3-4, 2802,3-5 and 2802.3-8 are
removed in their entirety and § 2802.3 is
revised as follows:

§2802.3 Application content.

Applications for right-of-way grants or
temporary use permits shall be filed on
a form approved by the Director. The
application form shall contain
ingtructions for the completion of the
form and shall require the following
information:

{a) The name and address of the
applicant and the applicant's authorized
agent, if appropriate;

(b) A description of the applicant’s
proposal;

{c) A map and description of the
location of the applicant's proposal;

{d) A statement of the applicant’s
compliance with the requirements of -
State and local governments;

(e] A statement of the applicant’s
technical and financial capability to
construct, operate, maintain and
terminate the proposal;

{f) A description of the alternative
routes and modes considered when
developing the proposal;

{g) A listing of other similar

. applications or grants the applicant has

submitted or holds;

{h) A statemeni of need and economic
feasibility of the proposal;

(i} A statement of the environmental,
social and economic effects of the
proposal; and

{j} For applicants other than
individuals, a statement attesting to
their authorization to conduct business
in the area where the proposal is
located.

2. Add a new §2802.6 as follows:

§2802.6 Special requirement for
applicants for electric power transmission
lines of 66 KV or above.

The applicant for a right-of-way grant
for a power project having a voltage of
86 kilovolts or more shall execute an
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agreement with the Department of
Energy agreeing to the wheeling of
power from any facility having a voltage
of 66 kilovolts or more unless the
Department of Energy determines that a
wheeling agreement is not necessary.
The agreemen! shall be excluded within

"1 year of the issuance of the right-of-
way grant. Failure to execute a required
wheeling agreement may result in the
suspension or termination of the right-
of-way grant.

Subpart 280§—Applicants for Electric
Power Transmission Lines of 66 KV or
Above {Removed}

3. Subpart 2805—Applications fnr
Electric Power Transmission Lines of 68

KV or Above—is remaved in its enlirety.

David G. Ruasell,
- Deputy Assistant Secretary of the Interior.
- April 26, 1081
T#R Doc. 01-228% Fied o-4-a1; 845 o}
4 LING CODE 4310-84-M
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DEPARTMENT OF THE INTER!OR
Bureau of Land Management

43 CFR Part 2800

[Circular No. 2500)

Rights-of-Way, Principles and
Procedures; Amendment

AGENCY: Bureau of Land Management,
Interior,

ACTION: Final rulemaking.

sumMMARY: This final rulemaking will
eliminate burdensome, outdated and
unneeded provisions in the existing
right-of-way regulations for right-of-way
grani issved under the provisions of title
V of the Federal Land Policy and
Management Act of 1978. This
amendment came about as a resul! of
the efforts of the Administration and the
Secretary of the Iaterior to streamline
-existing regulations.

EFFEGTIVE DATE: April 22, 1982,
ADDRESS: Any inquiries or suggestions
should be sent {o: Director {330]), Bureaxu
of Land Management, 1800 C Street,
N.W., Washington, D.C. 20240

FOR FURTHER INFORMATICN CONTACT:
John Halterson, {202} 6538842 or Robert
C. Bruce, (202] 343-8735.

SUPPLEMENTARY INFORMATION: The
preposed relemaking amending the
regulations on Rights-of-Way, Principles
and Procedures, was published in the
Federal Register on August 5, 1981 (46
FR 39968), with a 45-day comment
period ending on September 21, 1981.
Forty-two comments were received on
this proposed rulemaking end the
proposed rulemaking on Rights-of-Way
under the Mineral Leasing Act which
wag published the same day. Most of
those making comments combined their
comments and for the purposes of these
two rulemakings, we have combined all
of the comments and considered them
as applying to both rulemakings. The
comments ¢came from the following
sources: 22 from industry, § from Federal
agencies, 8§ from industry associations, 1
from an association of State
governments and 1 from an individueal.
The comments were unanimous in
their praise of the eflort of the
Department of the Interior in reducing
the impact of the right-of-way
regulations on the using pubiic. As one
comment pointed gut, the Department of
the Intertor deserves praise for its
eflorts to reduce the paperwork burden
imposed on the public by its regulations.
The comments noted that the rights-of-
way regulations were developed in close
consultation with the alfected public,

bul that these changes were an
impravement to that effort. In addition
to these general comments, comments
were made on specific sections of the
proposged rulemaking and will be
discussed in connection with each of the
sections,

Nearly all of the comments pointed
out the numbering area contained in
section t of the proposed rulemaking.
The number “2801.3-1" has been
corrected in the final rulemaking to
“2802.3-1" aa the title to that change
ciearly shows what was intended,

Nearly all of the comments praised
the decision 1o remove the citizenship
requirement that had been made a part
of the regulations by the Secretary of the
Interior in the exercise of his
discretionary authority. One comment
did object to its removal, stating that
removal of the provisions will operate to
encourage forejgn competition for
limited domestic resources. The
citizenship requirement is deleted from
the existing regulations by the final
rulemaking.

The other deletions relating to
applicant qualifications and disclosure
were aiso favored by the majority of
those commenting. One comment noted
that the stockholder disclosure
requirement was required by section 501
of the Federal Land Policy and,
Management Act and recommended that
the requirement for stockholder
disclosure not be removed from the
regulations. The final rulemaking
removes the stockholder and other
disclosure requirements from the
regulations, but these requirements are
continued in the new application form.
In administering these requirements, the
Bureau of Land Management'will, as a
practical matter, require disclosure of
the information only when it iz needed
to carry out its responsibiity to manage
the public lands and preserve them for
the use of the public.

One comment objected strengly to the
three percent stockholder requirement in
the regulations and suggested that il be
dropped entirely. Since this requirement
is imposed by the Federal Land Policy
and Management Act, the Bureau of
Land Management has the authority to
require & corporate entity to reveal the
information if it is needed to make a
determination as to whether a right-of-
way should be granted, {ssued or
renewed. Any change in this authority
would have to be made by the Congress.

One commenl favored the deletion of
the requirement on technical and
financial capability of a right-of-way
applicant and recommended that it be
deleted from the new application
requirement section. The view was
expressed that this requirement was not

needed because the bonda required of
an applicant protected the United States
from the failure of an applicant to fulfill
the requirements of the right-of-way
grant. The final rulemaking deletes the
technical and financial capability
requirement from § 2803.3-2 but places a
similar requirement in the § 26038.2-3, the
new application content section. Section
504(j) of the Federal Landg Policy and
Management Act requires & finding that
the applicant is financially and
technicaily qualified to conatruct the
project as a prerequisite to granting the
right-of-way. The Bureau of Land
Management, in administering this
requirement, will accept a stalement by
the applicant that it ia financially and
technically qualified to go forward with
the project, except in those instances
where previous experience has shown
the applicant lacks adequate financial or
technical capacity to carry out its
obligations under a grant. Further, the
bonds required of an applicant are for
the purpose of protecting the public
lands from damage that might nccur as a
result of the actions of an applicant, not
for the purpose of assuring the
applicant's financial and technical
qualifications.

The comments favared the change
made by the proposed rulemaking and
carried out in the final miemaking that
removes the section on project
description and replaces it with a short
requirement in the § 2002.3, The new

-requirement is greatly streamlined and

imposes a lesa burdensome requirement
on the public.

A number of comments expressed
their views on the deletion of the
environmental protection plan
requirements contained in § 3802.3+4 of
the existing regulations and which is
deleted by the proposed rulemaking.
Most of the comments faveored the
change, but one of the comments
expressed the view that a decision on a
right-of-way should not be made without
the benefit of an environmental :
assessment. We concur in the need for
analyzing the impact of a right-of-way
belore the right-of-way grant is issued.
However, we do not believe that the
plan required by section 504{d) of the
Federal Land Policy and Management
Act should be submitted with the
application for a right-of-way. To
require an applicant to prepare a
protection plan prior to completion of
the environmental evaluation is both
unfair and wasteful. After the
eqavironmental assessment has been
completed and a decision has been
made that the right-of-way can be
granted, then the applicant can be
requested to submit the protection plan.

Appendix 1[, Exhibit I
page 1 of 3



Federal Register / Vol 47, No. 56 / Tuesday, March 23, 1982 [ Rules and Regulations

12569

if the decision is made that the right-of-
way should not be granted, the
applicant has not borne the cost of
preparing a protection plan. The final
rulemaking has not made any change in
the amendment made by the proposed
ralemaking on this subject, but does add
anew paragraph (h) to § 2802.4 that
authorizes the authorized officer te

- place a provision concerning 8
protecticn plan in the right-of-way grant
to provide the public 1ands adequate
‘protection and fulfill the requirements of
‘the Federal Land Pelicy and
Management Act.

All of the comments supported the

deletion of § 2802.3-5, the authority for
the autherized cfficer to obtain
additional information for use in making
a decision on the application. If
additional information is needed by the
~agthorized officer to allow & decision on
.the application, it can be obtained under
“§.2802.4. The fina] rulemaking makes no
“change in the provisions of the proposed
“talemaking on this point,

", The comments on maps made by the
-proposed rulemaking raised a number of
issues. Most of the comments supported

the deletion of the detailed map -
‘Tequitements in § 2602.3-6 of the
.existing regulations, with a few
_questioning the need for information
-fequired by the new map provision that
fhe proposed rulemaking adds to
'§ 2602.3. The final relemaking contains
in § 26802.3(a}{3) & new, simplified,
minimum map requirement that will
furnish sufficient information to allow
“the authorized officer to determine the.
‘general location of the project and make
a general evaluation of it. If more
‘detaited maps are needed, they can be
requested under other provisions of the
existing regulationa, As a result of a
couple of comments that objected ta the
deletion of the mapping requirement
relating to roads established under the
provisions of section 2477 of the Revised
Statutes contained in § 2802.3-6(d}, the
final rulemaking has added a new
paragraph {b] to § 2802.5 of the
regulations that contains the
requirement relating to R.S. 2477 roads.
This was done because the section on
R.8. 2477 roads provides a convenient,
but optional means, to resolve road
status questions. The furnishing of the
maps on the public roads remains at the
option of the road owner.

A number of the comments on the
application content requirements
conlained in the propesed rulemaking
were concerned about the use of the
consolidated epplication form that was
developed primarily for use in Alaska,
We are aware of these concerns and are
designing instructions to accompany the

consalidated form that will not require
the completion of application items in
excess of those needed to complete
action on the application under
consideration. Therefore, the Bureau of
Land Management will be able to use
the consolidated form that was
published in the Federal Register on

‘March 12, 1981 {46 FR 16342), for all

rights-of-way.

All of the comments expressed
agreement with the proposed reduction
in the requirements for information to be
included in applicatioas. Most of the
comments, however, recommended
further changes in the requirementa of
the proposed rulemaking. After careful
review of the comments and a thorough
study of the requirements contained in
the proposed rulemaking, the final
rulemaking has been changed further.
The requirements have been divided
into two categories in the final
tisdemaking. The items that are required
to be submitted with the application
have been reduced to five, with the
additional items that were part of the
proposed rulemaking being listed as
information that the applicant may
gubmit to be of assistance to the
autharized officer. There is no
requirement that any of the information
in paragraph (b) be submitied wi lb the
application.

There was considerable concern
expressed in the comments about the
provision requiring a statement of
compliance with the standards of State
governimenta, This requirement has been
removed by the final rulemaking
because it iz not needed at the time the
application ia 8led. However, in
compliance with the provisions of
section 505 of the Federal Land Policy
and Management Act, § 2802.4 requires
the authgrized officer to require
compliance with applicable State
standarde when granting the right-of-
way. Section 2802.4 remains in the
regulations and will be followed in the
processing of a right-of-way grant.

Virtually all of the comments
supported the change in the wheeling

" provisions made by the proposed

rulemaking, but went on to suggest
further changes or elimination of eny
reference to wheeling in the final
rulemaking. After careful review of the
wheeling provision and the comments,
the final rulemaking deletes § 2802.6 in
its entirety, along with Subpart 2805
which the proposed rulemaking deleted.
The wheeling requirements are left to
the Department of Energy, where the
responsibility lies, as provided in Title 1
the Public Utility and Regulatory
Policies Act of 1978 (16 U.S.C. B24{).

The principal author of this [inal
rulemaking is John Hafterson, Division
of Rights-of-Way and Projeci Review,
assisted by the staff of the Office of
Legislation and Regulatory
Management, Bureau of Land
Management.

The Depariment of Interior has
determined that this document is not a
major rule under Executive Order 12291
and will not have a significant economic
effect on a substantial number of small
entilies under the Regulatory Flexibility
Act {Pub, L. 96-354).

The information collection
requirements conlained in 43 CFR Par
2800 have been approved by the Office
of Management and Budget under 44
1LS.C. 3507 and assigned clearance
numbers 1004-0060 and 1004-0107,

Under the authority of title V of the
Federal Land Policy and Management
Act of 1975 {43 U.S.C. 1761-1771), Part
2800, Group 2800, Subchapter B, Chapter
H of Title 43 of the Code of Federal
Regulations is amended as set forth
belaw.

Garray E. Carruthers,
Assistant Secretary of the Interior
December 4, 1981.

PART 2800—RIGHTS-OF-WAYS,
PRINCIPLES AND PROCEDURES

1. Group 2800 is amended by adding
the following note to the beginning of
the Table of Contents:

Group 2800--Use; Rights-of-Way

Note.—The information collection
requirements contsined in Parls 2800 and
2880 of Group 2800 have been approved by
the Office of Management and Budget under
44 U.5.C. 3507 and assigned clearance
numbers 10040060 and 1004-0107. The
information is being collected to allow the
authorized officer to determine if the
applicant is qualified to hold a right-of-way
grant, to determine if the issuance of a grant
ia in the public interest and to make other
land management decisions. This information
will be used in making those detesminations.
The obligation te respond is required to
obtain a benefit.

§§ 2802.3-1—2802.2-8 [Removed]

2. Sections 2802.3-1, 2802.3-2,
2802.3~3, 2802.3-4, 2802.3-5 and
2802.3-6 are removed in their entiretly
and § 2802.3 is revised as follows:

§ 2802.3 Applicaticn content.

(a) Applicationa for right-of-way
granis or temporary use permits shall be
filed on a form approved by the
Director. The application form shall
contain instructions for the completion
of the form and shall require the
following informatiorn:
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(1) The name and address of the
applicant and the applicant's authorized
agent, if appropriate;

{2} A description of the applicant’s
proposal;

{3) A map, USGS quadrangle, aerial
photo or equivalent, showing the
approximate location of (he proposed
right-of-way and facilities on public
lands and exisling improvements
adjacent to the proposal, shall be
attached to the application. Only the
existing adjacent improvements which
the proposal may directly affect need be
shown on the map;

{4) A statement of the applicant’s
technical and financial capability to
construct, operate, maintain and
terminate the proposal;

{5) Certilication by the applicant that
he/she is of legal age, authorized to do
business in the Siate and that the
information submitted is correct to the
best of the applicant's knowledge.

(b} The applicant may submit
additional information to assist the
authorized officer in processing the
.application. Such information may
include, but is not limited lo, the
following:

{1) Federal or State approvals
required for the proposal;

(2} A description of the aliernative
route(s) and mode{s) considered by the
applicant when developing the proposal;

{3} Copies of or reference to similiar
applications or grants the applicant has
submitted or holds: .

{4) A statement of need and economic
feasibility or the proposal;

(5} A statement of the envircnmental,
social and economic effects of the
proposal.

§ 28024 [Amended)

3. Section 2802.4 is amended by
revising paragraph {h) to read:

(k) The authorized officer may include
in his/her decision to issue a grant a
- provision that shall be included in a
right-of-way grant requiring that no
construction on or use of the right-of-
way shall occur until a detailed
construction, operation. rehabilitation
and environmenial protection plan has
"been submitted to and approved by the
authorized officer. This requirement may
be imposed for all or any part of the
right-of-way.

§2802.5 {Amended]

4, Seclion 2802.5 is amended by:

(a) inserting at the beginning of the
first paragraph of the section the figure
“fayh

b) Redesignating existing paragraphs
(a}. {b]) and {c) as subparagraphs [1), [2}
and (3} and

(¢} Adding a new paragraph (b) lo
read:

L] L] L] L] .

[b) In order to facilitate management
of the public lands, any person or State
or locat government which has
constructed public highways under the
authority of R.5. 2477 (43 U.S.C, 832,
repealed October 21, 1976) may file a
map showing the location of such public
highways with the authorized officer.
Maps filed under this paragraph shall be

-in sufficient detail to show the location

of the R.S. 2477 highway(s] on public
lands in relation to State or county
highway(s) or road(s) in the vicinity. The
submission of such maps showing the

location of R.S8. 2477 highway(s) on

public lands shall not be conclusive
evidence as to their existence.
Similiarty, a failure to show the location
of R.S. 2477 highway(s} on any map shall
net preclude a later finding as to their
exislence.

* * * - -

Subpart 2805—Applicants for Electric

Power Transmisslon Lines of 66 KV or

Above [Removed]

5. Subpart 2805—Applications for
Electric Power Transmission Lines of 66
KV or Above—is removed in its entirety.
|[FR Dtoc. 52-7803 Piled 3-22-82 n:45 am|
BILLING CODE 4210-24-M

43 CFR Part 2880
[Circular No. 2501]

Amendment to the Rights-of-Way
Unider the Mineral Leasing Act
Reguiations

AGENCY: Bureau of Land Mafisgement,
Interior.

ACTION: Fipal rulemaking,

SUMMARY: This final rulemaking will
eliminate burdensome, outdated and
unneéded provisions in the existing
regulations ot oil and gas right-of-way
grants under the Mineral Leasing Act.
EFFECTIVE DATE: Aprii 22, 1982.

ADDRESS: Inquirtes or suggestions
should be addressed to: Directar (330),
Bureau of Land Managemen, 1800 C
Street, NW., Washington, D.C. 20240,

FOR FURTHER INFORMATION CONTACT.
John Hafterson, (202) 6538842 or Robert
C. Bruce, (202) 343-8735,
SUPPLEMENTARY INFORMATION; The
proposed rulemaking amending the
regulations on Rights-of-Way Under the
Mineral Lrasing Act was published in
the Federal Register on August 5, 1981

-[46 FR 38984), with a 45-day comment

period ending on September 21, 1981,

Forty-two comments were received on
this proposed rulemaking and the
preposed rulemaking on Righis-of-Way,
Procedures and Principles, which was
published the same date. Most of those .
making comments combined their
comments and for the putposes of these
two rulemakings. we have combined ail
of the comments and considered them
as applying to both rulemakings. The
comments came from the following
sources: 22 from industry, 9 from Federal
agencies, 8 from industry associations, 1
from an association of State ]
governmenis and 1 from an individual,

The comments were unanimeus in
their praise of the effort of the-
Department of the Intetior in reducing
the impact of the right-of-way

_reguletions on the affected public. As

one comment pointed out, the
Department of the Interior deserves
praise for its efforts to reduce the
paperwork burden imposed on the
public by its regulations, The comments
noted that the right-of-way regulations
had been developed in close
consuitation with the affected public,
but that these changes were an
improvement to that effort. In addition
to these general comments, comments
were made on specific sections of the
proposed rulemaking and wili be
discussed in connection with each of the
sections.

The comments supported the change
in the proposed rulemaking that is
continued in the final mulemaking {hat
allows the filing of a right-of-way )
application in any office of the Bureau &f
Land Management having jurisdiction
over the lands and not just at a State
Office, as is now required. This change
will save time for the using public.

The comments praised the
Department of the interier for the
streamlining of the application process
and the reduction in the amount of
information required of an applicant to
an absolute minimuem. The comments
did make some suggestions for further
reductions in the information required of
an applicant and these have resulted in
a further change in the final rulemaking
that has reduced still further the
required information, with the applicant
being given the opportunity 1o submit
additional informatton, if it is desired,
that might be helpful to the authorized
officer in reaching a decision on the
righl-of-way application. One significant
change in the required information is &
more specific paragraph on the maps
that are to be submitted with the
application. The information called for
is a bare minimum and should be easily
avatlable to all applicants.
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Surname:

United States Department of the Interior Leads v 7’/;(%’0

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240 OPR 28 1930'

Honorable James W. Moornan
Assistant Attorney General

Land and Natural Resources Division
Department of Justice

Wasnington, D.C. 20530

Re: Standards to be applied in determining whether ]
highways have been established across publ
lands under the repealed statute R.S5. 2477
{43 U.5.C. § 932}.

Dear Mr. Moorman:

I. Introduction

Tuls 1s in response to your letter of march 12, 1980. The statute in
question, R.5. 2477 (43 U.S.C. § Y32), was originally section 8 or the

Act of July 2o, 1lbéb (l4 Stat. 253}, It was repealeg in 1976 py section
7ue{a) of the Peveral Land Policy and Management Act. Prior to 1ts repeal,
it providea in its entirety as follows:

The right of way for the construction of highways over
public lanas, not reserved for public uses, 15 hereby
granted.

Because of tne reéeal, we are only concerned with grants of rignts-of-ways
perfected prior to October 21, 1¥76, the date of the enactment ot FLPMA.l/

As you are probably aware, R.8. 2477 has been the subject Of wnconsistent
state statutes ang state court gecisions, and a nanarul of inconsistent
tederal court decisions, auring its llu-year existence.2/ Even 1r tne state
interpretations were ftully consistent with each other, they would npot neces-
sarily control, especially wnere, as here, almost all of the reportedu

state court decisions involved competing rights of thirg parties anu the
United States was not a party to tnem. The analysis in tne various tederal

i/ A wvalia R.S. 2477 mighway right-of-way is a valid existing right whicn
1s protected by FLPMA's sections 701(a) (43 U.S.C. § 1701 note), and 509(a)
{43 U.5.C. § 1769(a}).

The legislative history is silent as to the meaning of this section
of the 1866 statute. See generally 'The Congressional Globe, Vol. 36, 39tn
Cong., lst Sess. (1566).

Den|gent/
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cases involving R.5. 2477 also are not culy inconsistent with each other,
but none of tuem aerinitlvely cone €O grips with tne precise issue we
now Lace: Exactly what was otfered and to whom by Congress in 1ts enact-
rent of R.5. 2477, anc how were such rights-or=way to oe perrected?

In toe face of this tangled history,3/ we outline below what we believe

to be the proper interpretation of R.S5. <477. Qur interpretation comports
closely with its language which, because of the absence of legislative his-
tory, is especially appropriate. Our view is also consistent with many

of the reported decisions. It has the audeo virtue of avoiding what would
otherwise be a seriocus contlict bpetween highway rignts-of-way estaclished
uncer R.S. 2477 and the meaning of the term "roacless® in section 6ul

of FL&MA, wnich deals with tiie Bureau of Land Managenent (8LM) willaerness
review responsibilities. '

3/ A simllar situation existeu 1n the dispute over the Owneraniy of the
sumergea land oft the coast of California. In United States v, California
332z U.B. 1Y (l¥47), tne state argued that the Uniteu sStates was barredg
fron asserting its title to the area because of the prior wncunsistent
FOS1TIiONS taken by 1ts agents over the years. 1Tne Supreme Court refuteo
this oontention, stating in part (332 U.S. at 39=40):

As a matter or fact, tue record plainly ceronstrates that until
the Calirornia oil lssue began to De pressed 1n the tnirties,
neither the states nor the Government has hao reason to focus
attention on tne guestion of wnich o tnem owned Or had paranount
rights in or power over tiie three-nile belt. Ang even assuming
wat covernsent agencies nave been negligent in railing to recoy-
nize or assaert the claus of we Govermment at an earlier oate,
the great interests Ot the Govermwent in this oCean area are

not to be forrteited as a result. Thie Govermment, which holds 1ts
interests nere as elsewhere 1n trust for all the people, is not
to De gepriveg O tNOSe lnterests DY tne ordlnary court rules
gesiygneu particularly for private aisputes over individually owned
pieces of property: and ofrlcers who have no authority at all to
aisrose or Government property cannol by thielr conduct cause the
GOVerTIent to lose 1ts vaiuable rights Dy thelr acquliescence,
laches, or failure to act. (Litaticns omitted, emphasis aoded. )
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II. Loes R.5. 2477 Apply to highways Constructey Arter 18667

A threshola issue here 1s whetner the statute sought only to validate highways
previously constructed in trespass, or to apply prospectively as well. 1This
Department has always regaruea K.S5. 2477 as applying prospectively to nighways
constructed after lgub. In Unlted States v, Dunn, 478 F.2d 443, 445, note

2 (ytn Cix. 1973}, however, the court of appeals hela that the Act was designed
only to cure the trespass of those persons whe had already (prior to 186b)
"encroachea on the public comain without authorization.® The court saia K.S.
2477 was "not intenced to grant rights, but instead to give legitimacy to

an existing status otherwise indefinaile.”™ ‘The hintn Cilrcuit reliea on Supreme
Court decisions in Jennison v. Kirk, 96 U.S5. 453, 45961 (187d), and Central
Pacific Ry. Co. v. Alameca County, 28 U.S. 463 (1931}).

Jennsion concerned section 9 of the 1866 Act, K.S5. 2339, which — besides
contirming and protecting tie water rights of those who naa perfected or ac—
Crued water rights on the public comain under local custcm ane laws -

held liaple for camages any person who, in constructing a ditch or canal,
impairea the possession of any settler on the public domain. Tis section
immediately rollowed section 8 of that Act {R.S. 2477) with which we are
here concerned. ine dispute in that case concerned two conpeting miners,
the second of which (the plaintitf} had constructed a ditch tor hydraulic
mining wnich: had Ccrossed, ang interfered with the first miner's wockirg

of, his mining claim. The first miner (defendant) haa cut away the second
niner's diton in ordger to work his claum as pefore, and the Court held

this diud not give rise to the second miner's claim for damages under section
8. In dictum, the Court acknowledged thst the proad purpose of tie 1866
Act was to cure prior trespasses on the public Gomain, but made no specific
caments on R.S. 2477,

The Central Pacific Ry. case dia involve R.S. 2477, but only the validaty

Of roaas coustructed prior to l8t6. The Court said that, lixe section 9
construed in Jennison, section ¥ (k.S5. 2477) was, "so far as then existing
roaas are concerned, a voluntary recognition and contirnation of preexlsting
rights, brought 1nto being with the acguiescence and encouragement of the
general government.” 284 U.S. at 473 (emphasis adoed). The underlined clause
is aabigucus, bat might be read as suggesting that R.S5. 2477 could apply

to highways constructed atter 1866, and indeed this 1s how the Department
appliea it both before arndd after the Dunn case.

we fina implicit support for the Department's view in Wilderness Society v.
Morton, 479 F.2d 84z, 882-83 (D.C, Cir. 1973), cert. denied, 411 U.S. 917
(1973), which upheld the validity of an R.S5. 2477 grant of a right-of-way
for a niguway constructea in 197V along tne Trans-Alaska Pipeline, Dunn’s
holding to tne contrary, therefore, does not find unambiguous support in
the cases it cites as support for its hwlding, and most reportew decisions
assuue to the contrary; as a result, it has not been followed by the
Department, 1n the Ninth Circuit, or elsewhere.
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awniie e nintn Cilrcult 1s correct 1n findlng that ONe Fajor uroose of
tihie lowd ACt, taket, a8 a wnole, was O valluate VACious prigr LrespdsSses
on tne punlic lanus, it does not Lollow a portiorl that R.o. 2477 apglies
only retroactively. The Sratutory languau, Lalrly read, lOOKS LOLWGLLG
as well as packwara in time, andg the great pulr oI case law also supports
the Leparwent's consistent auministretlve interpretatlon.

IIl. Determining wnetier an k.S. 2477 hignway has been validly
establisned 1s a yuesticn of tecaral law,

CIne oonraon law aoctrine of aaverse possession goes not operate agalinst

the feweral governent. Unilted States v, California, 334 U.5. 19, 39=40
(1947); Texas v. Loulsiana, 410 U.S. 702, 714.(1%73), renearinhy denied

411 U.o. 9v0 (1973): Drew v. Valentilne, lo . 712 (Stn Cir. lses}. The
necessary coroliary ot tnis rule 1s that in oraer for a state or individual
to gain an interest in lana ownew by the vnltea States, there must be
compliance witin a federal statute wulch grants sucn interests.

‘e operative rule of construction applicable to sucn statutes 1S Tlal Grants
by the reaeral govermment "ist e construea ravorably to tie government

ardd . . . FOLING passes bubt wilah 15 Qolveyed L clear ang explielt

langyuaye == 1nrerences oelng resolvea not against put for toe goverrnent,”
Calawel]l v. UnLted Staties, 25U U.o. 14, Zu {(l%lo); wisconsia (entral

Kede L. V. United States, lod ULS. Lwd, 204 (1loYs); Grear horthern oy.

VO, Ve Lilted LEakeS, J49 UuB. 202, 272 (1942} anorus v. Glarlestone

Stone Frocuets wO., 436 ues. Bud, 617 (1v7u); Ct. leo Siweep v, Uniteu dtates,
44U Ueb, wbe (1979). Uh1lS woCtriie applles to Jrants td states as well

as grants Lo private partles. Aague v. Pacililc ny. Co., b4 U.>. bb,

du (ludy). ‘1hus, in accordance willi Guese rules, any audlJultles whicit
ex15T 1 the statutory language Must oe resolves 1n Lavor ol tixe Leuckal
government.

‘fne guestion Of whether a sarticuiar niguway has peen iejally estaolisheu
under R.3. 2477 renalns a question of teueral law. It 1= a settlea

ruie OL sStatutury CONSLructlion thet &ll wWOras u1n a statute are te & Jglven
etrect. It must pe assumec that CONGress meant every word Of & statute
anu that, thererore, every woru IUSL De glven [orce aid eitect. Unitea
otates v. ienasciie, 34d U.8. D206, 53d-s» (lybdb)y williams v, Jisseton-
wanpeton sioux ‘irioal Council, 3o7 ©. oupp. 1194, 1200 (O. ooutn vaxkota
1975); see aiso zelgler Loal Co. v. Rle e, 530 F. 20 345, 406 {(D.C. Cix.
1976); wilderness soclety V. rton, 479 F. <o bds, 850 (D.C, Cir. L1973},

Appendix II, Exhibit J
page 4 of 13



5

cert. aenled, 411 U.o. 917 {1473); Unitec States v. wong Kim Bo, 472 F.

2d 740, 722 (5th Cir., 1972); Consollcatea Fiower Sall. InC.-ocay Area V.
Cohlb., 205 Folu 44y (9tn Cir. 1953), This 1s especially so wien, as here,
tnere 1s no legislative nistory to suggest otiierwise.d/

Thus 1n orger to aetermine wnether a valid R.S. 2477 highway exists on the
federal lanas, tne several elements of tne ofter proviced by the terns ot
the statute must be met. First, was tne land reserved for a public use?
Second, was there actual construction? Third, was what was constructed

a highway?

A. land reserveu for public use

Re3. 2477 only grants rignts Of way over putlic lands "not reservea tor
puolic uses.® Theretore, Indian reservations, wildlife Refuges, National
Parks, hational Porests, military Reservations, and other areas not uncer
the Jjurisdiction or dlif are clearly nut open to construction of highways.
The extent to whign withdrawals or public lanas constitute “reservations
for public uses” 1s potentially complicatec = see, e.9., Executive Urder
o%l0 (54 1.D. 53y) (1934); wWilaerness Society v. Morton, 479 F.24 u542, doZ,
n.9y (D.C, Cir. 1973) == but for present purposes 1t 18 surricient to
opserve tnat R.5. 2477 was an orfer ot rights=oi~-way only across w..)llc
lanus "not reservea tor puplic uses,”

B. Construction

Consistent witn the rules or statutory lhterpretatlon previously wlscussed,
tle cnolCe O tue tenn "coastruction” in K.S. 2477 necessitales that 1t

be consiuered an essential ejenent of wie offer nace vy (ongress. "Lonstruc—
tion" ix oetineg 1n webster's tww Internaiional Dictionary, (Ld Ba. 1935)
(unebriggea) at 57<, as: "act OF oullaing; erectlon} act Ol wevising

and rorming.® Construction orulnarlly neans inore then pere use, sSuWn as
e Creatlodn or a track across punlic lanus by the passage Of vehlcles.,
Accoruingly, we believe that tne plain meaning of the term "construction,”
as used 1nh Ko3. <477, 1s that 1n oreer for a valiu right=of=-way O e
1Nto existence, there nust have Deen the actual bullaing of a highway;
1.8., the grant coudd 0T e pEULeCteu without sone actual CONSLrucCticil,

&/ An analoyy Ccan be drawn Irom tie law of coitracts. IC 18 a2 Lasic tenet
oL contract law that no more chan 1S Orrered is susceptible of a valid
acceptance. Mhadaox v. sorthern Natural Gas (0., 254 F, supp 781, 783

(Deos Ckla. 1966). Thus, L1n order for rights—of-way to have been valioly
accepted uncer the instant statute, sucn acceptance must nave Deen performed
in acoorcance with the terre and conditions of tne offer. minneapolis & St,
Lixe Co. v Columpus Roiling Miil Lo., 119 U.S. 149, 151 (1Be6)}; Tilley v.
County of CoaK, 103 U.o. 105, 1ol (1850); National Bank v, Hall, 161 U.S.
4.’( 4y {J.Q?j)c
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e believe the correct ilnterpretaticn on thls point 1s tnat aqaoptad Uy the
ew versey supreme Court in Paterson K.R. Cu. v, City Ot raterson, bé A,
68 (l.J. 1912) construing the nearly identical pnrase “construction ot a
nignway” wnich appeared i a 1¥il state statute, The court notea (5o A,
at 6%—70, empnasis adaey):

{Tihe first question tnat arises is what is meant oy the
"construction Of a nighway.” Does it mean simply to lay out
the hignway on paper and file a map chereot in some punlic
orrice, or does it contemplate such grading, curbing, tlagging,
planking, ot otner pnysical alteration or acgcition oS may

e necessary to prepare the crossing for use by norses, wagons
and other veaicles, [and] fuot passengers. . . . ‘the plain
WOrds Of the statute inalcate to my mand that the latter

is the intention,

To survey a plece OrL lands ana lake ¢ map OL it, to designate
it &5 & puolic street, anc to file the map cannct 1n any sense
be sald to fe the constriction Of 2 hignway. To constiuct

a buillaang it is not sufricient to make a drawing of 1t ang
flile 1t: 1t 15 bDecessdary Lo make a ghiysical erection which
can e usec as bullulngs oruinarily are used, ano so I tning
that a highwav cannot be saia to oe "constructea® until 1t snall
fave Leen nade ready Ior actual use as a fuighway,. lhe worg

T oUNSELuUCtIoN” Luwlles the LerLOrHance OL WOLK; 1€ o liles
also the ritting of an object for use or occupation in tne
usual way, ana tor same distinct gurpose; 1t means Lo pat
todether the constituent parts, to ouila, to tabricate, to
IOrn and Lo mhKe. ilie use Of the wWora in connection with a
highway manifestly means the preparation Of tne nhiynway

tor actual orcinary use, and DOt the mere celilneation
thereci, or the taking of land for the purpose Of a street.

Tne teueral court decisions are not helptul in interpreting “construction,®
for exanple, botu Lunn ana wilderness Society involved roads actually con-
structed, Wne mgnt fing a rfaint suggestion in the Central racific ky. case
that an R.b. 2477 highway may pe created solely by actual use,d/ but tne
Court never addressed the guestion wnether some "coustruction® 1n the ordi-
nary, dictionary sense of the word was necessary.

5/ See 2¥4 U.S. at 467, where the Court notea 1n passing wiat the original
road in guestion "was formed by tne passage of wagons, etc., over the
natural so1l + . . " Larlier the Court notea that the nighway had been
®laiu out and declared by thie county in lbbv, and ever since has been
maintalneda." Zu4 U.S. at 465.
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1ne aaministrative grtriculty of applying a stanuara other than agtual con-
STIUCT 10N Woulia ke potentlaliy unnanageacle. If actual use were tne only
criterion, innumeraple jeep tralls, wagon roads and other access ways —--— Some
of them anclent, and some traversea only very inrreqguently (but whose suscep—
tipilicy €O use nas not ceteriorated signiricantly because of natural ariolty
in much Or the West) =-- might qualify as puplic hignways unger R.S5. 2477.6/
Requiring nhignways to be constructea will prove, we believe, mucn more
workable in determining whether an R.S, 2477 right-of-way existeq prior. to
Octover 21, 1976.7/

o/ For example, the sState ot Utan, which argues that R.S. 2477 nignways

can be perfected merely by public use without construction, is by state law
in the process of mapping sucnh "roaas" whicn it considers were 1n existence
as or Jctover 21, lY76, the date of tne repeal of R.S. 2477. (section
27-15-3, Utah Coce hAnnotatea (1lY7s).) Our initial review of these naps ihdl=—
cates that the State of Utah considers all or the numerous tralls across
tegeral lanas to oe K.5. 2477 nignways, regardless of extent of construction,
raintenance or use.

7/ In thne uevates leaalng up to we repeal of R.s. 2477 i1n rLPba, there
occurred a colloguy petwesn oenators stevens (Alasxa) and naskell (Coloraco)
wnlcn MLrrors the conrusion 1ln the reported aeclsions about tne meanlng
Of R.5. 2477. sSee gyenerally 120 Cong. kec. 22283-84 (vuly o, 1974},

For exanple, sSenator Stevens refers at ane polnt to “oue racto public
roads" which are created from traills wat "nave been gradea ana then
gravelea ana then are suduenly mailntaineq oy the state. bne was con-
cernea that repeal of R.o. 2477 might eliminate rights-cf-way LOr such
nighways 1t there nad been no rormai veclaratlion of a ulgnway uncer

kK.5. 2477, even 1f the state "did, ln ract, bullig public hignways
acruss recueral lana." Senator haskell assured nun that such rornal
perrection Or the grant was not necessary; 1.e., that actual existing
use as a public nighway unuer state law at we tune PLirk pecomes law

18 sufficient to protect the nignway rignt—or-way as a valiu existing
rignt not arfectea oy the repeal of k.S. 247/. senator Haskell referrea
£o a hortn Dakota state court gecision which recognlzea boch formal ana
intoral acceptance or tne R.S. 2477 grant, the latfer beilng done by
"uges surficient to establish a highway under the laws of the State."
whiether either Senator thougnt use without construction was surficient
is coubtful. Senator Stevens railsea the point in tne context of hign-
ways which had been gracea, gravelea ana otnerwise built. Finally,

Of course, this debate, occurring nearly li0 years atter enactment ot K.S,
2477, sheas no light on Congress' intent in lbbb6.
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inis 1s not to say that ir & road was orlglnally created merely by the pas-—
sage OL vehicles, it can never quallry ror a rignt=ui-way grant uncer K.S.
<a77. To the contrary, we think such a road can become a hignway within
the meaning or m.S. £477 1f state or local yovernment uigroves anc maln-
tains it by taking neasures which qualify as "construction"; i.e., graoing,
pavang, placiny culverts, ecc. If the nhighway has peen "constructea™ in
this sense prior to October 21, 1976, it can gualify tor an R.S5. 2477
rignt-or-way wnether or not constructed ab initio.g/

C. Hignhway

A nighway 15 a road freely open to everyone; a public road. See, €904y
nebster's New Worla Dictionary, (College Ed. 1951) at €86; Harris V.
Hanson, 75 F. Supp. 481 (D. Idano 1Y4b); Karb v. City of peilingnam,

377 P.2d 9b4 (wash. 1Y63). Because a private road is not a nhighway,

no rignt-or-way for a private roaa could have been established wder

R.5. 2477. Insotar as tne dicta in Unitea States v. 9,947.71 acres of land,
é2U Fa Supps 320 (e Nev. 1903} conciuces otnerwlise, we wellieve the court
was clearly wrong. dhe court's error in that case was in oonfusing the
Staluards Of m.b. <477 witn othwer law O access across public lanas; i.e.,
the roau at lssue in that case was a road .o & mining ¢lawm, anu e
Departeent nau previousiy alstilngulshed such roads Lrum punlic hignways
SUCh as kgL be constructeqa pursuant to R.S. 2477. bSee r1gats OF RKiN1ng
Clawmants to Access wer the Public Lancs to Their Claims, 66 I.L. 364,
365 (1v5S¥). ‘The court in Y,447,7l Acres oL ianc specirically founa tnat
tne roan in question was not a publlc road Or tighway, 220 F. Supp. at
336~37, and 1t therefcre tollows that 1t covuld not have been an x.s. 2477
roaa.y/ Ratuer, 1T was an access road Wer tne mining Law ot vz,

anu even assumlre the oourt correctly concliuceo that 1ts taking by tue
governnent was conpensable, the court's discussion Of K.S5. <477 was not
pertinent to tne legal guestion presenteaq.

in sumnary, it 1s our view that R.o. 2477 was an orrec by Congress wiat
could only pe perfected by actual construction, whether by the state or
local governent or by an auchorizeu private lnoivicual, ©rf a highway

Open CO pubilc use, prior to October <1, 1%/v, on puplic lands not reserveuy

3/ It 18 not necessary to deal hereiln with whether ana now an R.5. 2477
Fignt-or'-way can be terminatea., because only a rignt-or-way ratiwer than
title is conveyed, however, 1t seems Cilear that such a right-ot-way can
be terminated by abandonnment or failure to maintain ¢onaitions suitaple
for use as a public hignway. Cf. Unitee States v. 9,947.1 Acres of Land,
220 F. Supp. 328, 334 (D. Nev, 1l9o3).

¥/ 1In fact, tne State of nNevaoa nac otficially taken the position that
tne roac in questlon was not consicerea a public road or nighway. See
22U F. Bupp. at 337.
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for puplic uses, Insofar as hignways were actually constructed over unre-
served puclic land by state or local governments or by private indivicuals
ungder state or local government Lmprimatur prior to October 21, 1476, we
do not guestion tneir validicy.

D. State law construing R.85. 2477

As noted above, state ocourt cecisions ana state statutes are in contlict
with each other on the issue of how a rignt-of-way under R.S. 2477 is
perrecteq. Generally, the approach of the states appears to fall wnto
three general categories. First, some (Kansas, Soutnh Daxota and Alaska)
nave neld that state statutes wnich purjport to éstaplish such riguts-—of-way
along all section lines are sufficient toO perrect the grant upon epactment
of the state statute, even if no highway had either been constructec or
Created iy use, Tiwll v, Koles, 70 P. 881 (Kan. 1902); Pederson v. Canton Two.,
34 N.w. 20 172 (S.D. 1948); Glrves v, Kenai Peninsula borough, 530 P.2di
1221 (Alas. 1975), contra warren v. Cuouteau County, 205 P. 676 (Mont.
1928), Seconc, states sucn as Coloraco, Jregon, wyoning, New Mexico, and
Utan have hela that R.S. 2477 rights-of-ways can be perfectea solely by
public use, without any construction or asaintenance. Micolas v. Lrassle,

267 P. 196 (Colo. 1928); Montgomery v. 3omers, 90 P. 674 (Ure. 1207);
naten Bros Co. v, bBlack, lob P. 51d (wyo. 1917} ; Wilson v. willians, ol

P. 20 083 (N.m. 1939); Lindsay Lana &« Livestock Co. v. Chamos, <bd .

4o (Utah 1930). Thirg, arizona COUXts nave Leld that sudi rignts=-ci-way
can De established only by a rornal resclution of local government, atter
tne Dighway nas been oconstructed. PerlecCtion by mere use 1S 1ot reoognlizec.
Tucson Conscl. Copper Co. v. heese, 10U v, 777 (Ariz. 1yul).

The above analysis of the plain meaning o H.5. <477 snows that the Arizona
interpretation 1s the only correct one, anu that the positions taken by
otnher states do NOt meet the express requlrenents Of tne statute. ror ex-
ample, the Kansas, South Dakota andg Alasxa approach bDased oOn section lines
dgoes not even require that there be a nighway Qr access route, nucn less
that it be constructea. The approach taken by states sucn as (olorado,
utan, New reXico, Oreuon ane wyoming, that R.S. 2477 rignts-of-way way

be periected Uy access ways created oy use alone, without any constructiorn,
also fails to neet te plain reguirement or R.5. 2477 that such higaways
be "constructea."”

The term “construction® must be construed as an essential element of the
grant offerea by Congress; otherwise, Congress' use of the term is meaningless
ana superfluous. 'The states ooula accept only that which was orrereda by
Congress and not more. Thus, rights-of-way wnich states purported to acoept
but on wnich highways were not actually constructed prior to October i1,

1976, ou not meet tne requirements of k.5. <477 anu thererore no perfected
right-of~way grant exists.
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Iv. The requlation at 43 C.F.k. § 2822 (1979) 0la not make the questicn
Of wiether a nighway Das Deen estavllsned wxier R.S. 2477 a
guestion Of state law. -

The language Of tiis regulation first appearec 1n a Circular dated ray 23,
1938 (Circ, 1237 a, § 54). At pertinent part, the regulation proviaes

Ne application should te filed under R.S. 2477, as no
action on the part of tne Government 18 hecessary.

This is a correct statement, but it does not mean that the grant may be
perfected on whatever terms a state deems appropriate, without regara to
the conditions on wnicn the grant is offered.

Rather, a state claim of an R.8. 2477 right-of-way is like a miner's loca-
tion of a claim unter tne Miring Law of 1672, for whion no applicacion 12
required either. Lixe a mining claim, however, & claim tc an R.5. 2477
rignt-of-way «oes not necessarily nmean that a valid right exists. ‘Ine Uniteo
States has otten successfully challengeu the validity of mining claums
because of tie failure or the claiumant to estaLllsh rignts unoer tat law.
S5ee, @.3., Careron v. Unitea Statves, 52 U.S. 450 (1920); Uniteg States v.
Colenan, 390 U.o. 59y {19bo); dickel v. Q11 Snaie Gorp., 4Uu LS. 4o (1yiv).
ihe Deparucent has ot previously oeternmned tie valiaity or claimed rignts
unQer R.S5. 2477, because it has mad o land or resource management reason
to GO S0; 1.e., cviflicts generally Gla 0t arise between the exlstence

of clailedu rignts—of-way under KR.5. 2477 ana the managenent Of tiie public
lancs atrectea py sucn clawss. If there 1s a resource management reason

Lo Q0 S0, sucil as the review of puulic lands for wilderness values, cClauedo
rights-or-way ray e reviewee to deterline tielr valicity uncer R.5. 247/,

43 C.lF.Rr. § 2822,2~) further provides:

Grants of riguts-Of=way under r.S. 2477 are ettective upon
construction or estaplisnment Of nighwayS 1ln acooraance with

the State laws over putlic lancs that are NOt reserves tor puclic
uses., '

In the context of the above analysis, the question preschtea Dy this sentence
is whether "establistwrent®™ can mean less than "oonstruction.” Wwe taink law-
fully 1t could not pecause the explicit language of R.S. 2477 required
*construction.® 1f “"establishment® as used 1 the Circular anu subsequent
regulations meant less than “construction,” it was an unauthorizeu exercise
of puower Ly tie Secretary of the Interior. Congress has plenary power over
tne public lands ana the Secretary can only <o those things authorized

by Congress. See, e.9., Kleppe v, bew mexico, 429 U.S. 529 (197¢).
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Given tae statutory requirement of construction, the parase "or establishimenc
in accordance with the State laws" rust mean that a state ¢oula lawrully
reqguire more than mere construction ot the hlgaway in order to perfect

the R.5, 2477 grant; i.e., “construction® is tne minimum requirement of
feceral law but the State could inpose on ltselr adyitional requirerents
in oraer to perrect a grant under K.S. 2477. This in fact 1s wiat Arizona
nas apparently done; i. i.e., construction oL the highway is suiticient as a
matter of feceral law to qualify for a right-ot-way under R.5. 2477, but
Arizona nas impoged upon itself the additional requirement of formal ap~
proval of the grant by local governmment. Highways thus might be "con-
structed” unuer K.5. 4477, but the rignt-or-way won't be acceptea as far
as Arizona 1S concerned, or “estaplishea” in terms of 43 C.F.n. § 2822.2-1,
until local government resolves tO accept or designate ther.

V. Relationsnip between "roadless” as used in section 6U3 of FLiMA and
FRignway" as USeG LN R.be 2477e

Secticn 603 or Furia (43 U.5.C, » 175%) manuates an wnventory of all gpublic
lancs initially to cetermine which lanas contain wilderness characterlstics
as agefined 1n tne wildermess Act (16 U.S.C. § 113l et seq.), contain >,00u
acres Or more and are roauless. Areas which meet these stanoaras must be
nanajyed to protect thelr suitapdllity for wllaerness preservation until
Congress determines whetner or not they should be placea in the wilverness
system. Critical to tinis Lrocess 1s the meaning Of wne tern “roadless,”

As discussed in a Solicitor's Gpinion interpreting section 603 of ribry.
(8L l.u. By, 95 (1979)), we derinition useu ¥ the blm in auministering
section U3 Ccomes Irun thie ouss Report on PLevd ana proviaes as roliows:

e wora "roaaless" refers to the absence O roads
wnich uave been Liproves and maintalned by mecnanical
peans to insure relatively regular and <ontlnucus use,
A way ralntaihwd solely oy tix passage of vehicles does
not constitute a road.

h.l‘{v hepo O, lls:jp 94U1 C.Ol‘ig.; 2d Sess. 17 (1576)0

The above analysis shows that an area containing a hignway validly canstruc—
ted under the orfer of R.S. 2477 is of necessity not roaaless under section
603 of FLPmin, pecause an area containing a valid K.S. 2477 nighway can
never meet the definition of "roadless® in the House Report. That is, a
valia R.5. 2477 right-of-way must be a jublic highway constructed {or,

as the House Report on section 603 indicates, “improved anad maintained

by mechanical means®) over unreservec publiC landgs, and can, therefore,
never be a way established nerely by the passage of vehicles. Read in
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this way, the two statutes are cunsistent witn each other,lu/ and wita

the settlea rules of statutory constructlon thiat Congress ls presuned to

be cognizant oi prior existing law,il/ and that statutes spould be construea
consistent with eacn otrner wrere reasonably possible.

Finally, 1t .snoulc be noted that in states such as Alaska, which have en-
acted statutes gesignating all section lines as highways, purporting to con-
stitute the perfection ot the R.S5. 2477 grant, see Girves v. Kenai Penensula
Borougn, 536 P. 20 1221, 1225 (alas. 1975), no publlic lanas in the entlre state
would qualify for wilderness study because there would be no "roadless®
areas over 64U acres, ano section 603 of FLPMA requires a roadless area of
5000 acres as a minimun in order to be vonsidered for wilaerness area
gesignation. There is absolutely no indication in the legislative history
of FLPMA that Congress thought such a bizarre result would be possible.

On the contrary, all inulcations are that Congress thought tihat all areas

of public lanas without constructed and maintained roaas woula be consicered
tor possible preservacion as wilcerness,

I crust vou will finu s explansetlon of vur position wserul. I look
forward tO our meeling on May 4 TO Glscuss thlis furtner,

Singerely,
“REDERICK N. FERGUSON

DEPULY SOLICITOR

iU/ It 1s signiflcant that in rormalating 1ts definition or "“roscless" tnat
tne nouse Conmittee identitied no cwiflict between that derinition and R.S,
2477, See n.K. rep. NO. 1183, 94tn Cong., Za Sess. 17 (lv7e). e transcript
ot tne House Cammittee markup session reveals that Congrescsman Steiger of
Arizona suguested the derinitlion of "road” wniQs appears in tne house Report.
Arizona 1S an aria state where "ways" can be created and used as roads
nerely by the passage of venicles, anu Congresgman Steiger took some pains
to draw the distinction between a "way" and a “"roac® for wilderness purposes.
The lacter, he insisted, was any access route improved or maintalned in

any way, such as by graaing, placing of culverts, or making ot bar aitches.
See Transcript of Proceedings, Subcommittee on Puplic lands of fiouse Committee
on Interior and Insular ALLalrsS, Sept. 22, 1979, at 3Z9~33.

11/ See, e.y., Unitea States v. Robingon, 359 F. Supp. 52 {D. Fla. 1973);
In re Vinarsky, 257 F. Supys. 446 (U. N.Y. 1963).
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construction, or maintenance of a highway for purposes
of obtaining a valid right-of-way pursuant to Revised Stat-
utes section 2477 prior to its repeal.
“SEC. 320, RIGHT-OFF-WAY IN ALASKA CONSERVATION SYS-
TEM UNITS,

“Nothing in this Act shall be construed as exempting
any proposal for any construction on or change in the
scope, alignment, or character or extent of use of any por-
tion of any right-of-way claimed to have been established
pursuant to Revised Statutes section 2477 on any lands
within any conservation system unit in Alaska from the
requirements of title XI of the Alaska National Interest
Lands Conservation Act.”.

SEC. 16. WILD HORSE SANCTUARY REPORT.

(a) WAITING PERIOD.—The Secretary shall take no
action to remove any animals covered by Public Law 92--
195 (commonly known as the “W"ll_d Free-Roaming Horses
and Burros Act”) from any area being operated, under
an agreement with the Secretary, as a sanctuary for such
animais on May 22, 1991, or to alter arrangements exist-
ing on such date for care and maintenance of such ani-
mals, sooner than 120 days after transmittal to the House
Committee on Interior and Insular Affairs and the Senate
Committee on Energy and Natural Resources of the report

required by this section.

Appendix VI, Exhibit A
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right-of-way shall be managed in accordance with applica-
ble law and management plans.
“(C) A determination by an investigating officer as
to the validity or invalidity of a claimed right-of-way may

be appealed to the Secretary by any person, provided such

-appeal 1s made no later than 30 days after the determina- -

tion of the investigating officer. Any person filing such an
appeal shall be afforded an adjudicatorv hearing on the
record with regard to any disputed issue of fact. Any deci-
sion of the Secretary regarding such an appeal shall be
subject to judicial review.

“(5) Any decision by the Secretary pursuant to this
subsection shall be subject to judicial review under appli-
cable provisions of law, but nothing in this subsection shall
be construed as affording any right to seek or partiéipate

in any judicial proceeding by any party not otherwise enti-

‘tled to seek or participate in such proceeding.

“{e}) CHANGE IN USE.—Any change in the scope,
alignment, or character of use of a valid right-of-way es-
tablished pursuant to Revised Statutes section 2477 shall
be subject to terms and conditions required by section 505
of this Act or other applicable law.

“(f) SAVINGS CLAUSE.—Nothing in this seetion shall
be construed as increasing or diminishing the require-

ments of any applicable law with respect to establishment,

Appendix VI, Exhibit A
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S

30 days after such finding a notice of appeal of such find-
ing is filed with the Secretary of the Interior.

“(3) Any decision by the Secretary with regard to an
appeal under this subsection shall be made after the party
claiming or contesting a right-of-way has been provided
with the evidence upon which the investigating officer’s
finding regarding its validity or invalidity was based and

has been given an opportunity to respond, including an

AT R B L Y N " B A

adjudicatory hearing on the record with respect to any dis-

S
<o

puted issues of fact.

11 “(4)(A) Pending a final determination of validity with
12 respect to a claimed right-of-way that is subject to an ap-
13 peal under this subsection, the Federal land covered by
14 such claimed right-of-way shall be managed in accordance
15 with applicable law (including this Act) and management
16 plans as if such right-of-way did not exist, except that
17 such lands may continue to be used for lawful transporta-
18 tion, access, and related purposes of the same nature and
19 to the same extent as was properly permitted by the Secre-
20 tary on the date of enactment of this section. Any such
21 continued uses shall be subject to appropriate regulations
22 to protect the resources and values of the affected lands.
23 “(B) Upon a final determination of invalidity with re-
24 spect to a claimed right-of-way subject to an appeal under

25 paragraph (3), Federal lands covered by such claimed

Appendix VI, Exhibit A
*HR 1008 RFS page 8 of 10
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portion thereof, notice of such finding and the reasons
therefor shall be provided to the party claiming the right-
of-way and to all cther affeeted parties, including the pub-
lie.

ST qu purposes of i_:hjs section, if any portion of -
a claimed right-of-way includes lands managed pursuant
to section 603 of this Act, that fact shall constitute a rea-
son to doubt the validity of such portion of such right-
of-way. |

“(d) APPEALS.—(1) Any claimed right-of-way or por-
tion thereof with respect to which it is found, pursuant
to subsection (b), that there is reason to doubt the validi-
ty, shall be deemed to be invalid unless, within 30 days
after such finding the party claiming the right-of-way has
filed with the Secretary of the Interior an appeal of such
finding, and the Secretary thereafter determines the right-
of-way to be valid. Any party other than the party claim-
ing the right-of-way, may intervene in any appeal filed
under this paragraph in support of the finding of invalidi-
ty by filing with the Secretary a notice of such intervention
within the period allowed for filing of the appeal.

“(2) Any finding by the investigating officer with re-
gard to the validity or invalidity of a claimed right-of-way

or portion thereof valid shall become final unless within

Appendix VI, Exhibit A
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18
of such agency with respect to the validity of such right-
of-way.

“(4) Appropriate notice to the publie, including the
owners of any non-Federal lands affected by the claimed
right-of-way, shall be provided with respect to initiatinn
of each investigation cz;rried out pursuant to this para-
graph, and the investigating officer shall provide an oppor-
tunity for the public to submit comments concerning the
subject of the investigation.

“(5) If information or comments submitted to the in-
vestigating officer demonstrate that there is a dispute as
to any relevant facts with respect to the validity of a right-
of-way subject to an investigation under this paragraph,
the parties to such dispute shall be afforded an adjudica-
torv hearing on the record with respect to such disputed
1ssues of fact. Any such adjudicatory hearing shall be be-
fore a qualified administrative law judge whose findings
shall govern disposition of such issues of fact in any deter-
mination concerning the validity of a claimed right-of-way,
subject to administrative and judicial review under appli-
cable provisions of law.

“(6) If after an investigation pursuant to this para-
graph, the investigating officer finds either that a claimed
right-of-way or portion thereof is valid or that there is rea-

son to doubt the validity of such claimed right-of-way or

HR 1068 RFS Appendix VI, Exhibit A
page 6 of 10
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1 “(2)(A) The Secretary shall investigate the validity
2 of each claimed right-of-way any portion of which
3 involves—

4 “(i) any lands within the National Park Sys-
5 tem, the National Wild and Scenie River System, or
6 the National Wilderness Preservation System; or

7 “(i1) any lands being managed so as to preserve
8 their suitability for designation as '{vildem'ess, pursu-
9 ant to section 603 of this Act or any other provision
10 of law or regulation; or
11 “(iii) any area of critical environmental con-
12 cern; or
13 “(iv) any other lands whose use for highway
14 purposes would be inconsistent with the land-use
15 plans for those lands.
16 “(B) The Secretary shall also investigate any claimed

17 right-of-way not involving lands specified in subparagraph
18 (A) but with respect to which a challenge is filed that
19 states grounds which, if proved or confirmed, would con-
20 stitute reason to doubt the validity of such claimed right-
21 or-way or any portion thereof.

22 “(3) If any portion of such claimed right-of-way is
23 on Federal lands managed by an agency other than the
24 Bureau of Land Management or the National Park Serv-
25 ice, the investigating officer shall request the comments

Appendix VI, Exhibit A
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abandonment and relinquishment of a nght-of-way with
respect to which such filing and publication is required
by such subseetion.

“{2) Recordation pursuant to this section shall not,
of itself, render vali_d any claim which would not otherwise
be valid under applicable law or provide a basis for chang-
ing the scope, alignment, or character or extent of use of
any claimed right-of-way; and nothing in this section shall
be construed as waiving, altering, or otherwise affecting
any terms or conditions applicable to any right-of-way
under this Act or any other applicable law.

“(¢) INVESTIGATIONS.—(1) Upon receipt of a notice
filed pursuant to subsection (a) that a party intends to
hold and maintain a claimed right-of-way involving any
lands specified in paragraph (2) of this subsection, the
Secretary of the Interior, acting through an appropriate
officer of the Bureau of Land Management or (if any por-
tion of a claimed right-of-way covered by this subsection
is located within a unit of the National Park System) of
the National Park Service, shall conduct an investigation
to determine the validity of each such claimed right-of-
way. The Secretary shall provide an opportunity for the
public to contest or request an investigation of the validity

of any other claimed right-of-way.

Appendix VI, Exhibit A
page 4 of 10
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right-of-way. A notice of intent to hold and maintain such
a right-of-way shall be accompanied by information con-
cerning the actual construction, maintenance, and public
use on which such party bases its claim to have established
such a right-of_-w‘ay, and by such other information regard-
ing the uses, location, and extent of such ciaimed right-
of-way as the Secretary of the Interior may require. The
Secretary may allow information already in the possession
of the Bureau of Land Management to be included by ref-
erence to the documents in which such information is re-
corded.

“(2) A party filing a notice pursuant to paragraph
(1) shall also simultaneously file a copy thereof in the ap-
propriate office of any other agency responsible for man-
agement of any Federal lands traversed by the claimed
right-of-way, and shall give public notice of the party’s in-
tention to hold and maintain or to abandon the claimed
right-of-way by publication of information concerning such
intention in one or more newspapers of general circulation
in the areas where the affected lands are located.

“(b) EFFECT.—(1) The failure of any party subject
to the requirements of subsection (a) to file the notices
or to publish the information required to be filed and pb-
lished by such subsection within the time specified by such

subsection shall be conclusively deemed to constitute an

Appendix VI, Exhibit A
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to denial thereof, shall be subject to judicial review in ae-
cordance with and to the extent provided by the Adminis-
trative Procedure Act (5 U.S.CC, 551-539 énd 701 et seq.).
For the purposes of this section, the term ‘rule’ has the
same meaning as such term has in the Administrative Pro-
cedure Act (5 U.S.C. 551(4)).”.

(b} The table of contents of the Act is amended by
inserting after the item relating to section 707 the follow-

ing new item:

“See. 708. Judicial review."
SEC. 15. CLAIMED RIGHTS-OF-WAY.
The Act is hereby amended by adding at the end of
title ITI the following new sections 319 and 320:
“SEC. 319. RECORDATION OF CLAIMED RIGHTS-OF-WAY.,
“(a) FILING REQUIREMENTS.—(1) Any party claim-
ing to be a holder of a right-of-way across publie or other
Federal lands for the construction of a highway pursuant
to a grant made by Revised Statutes section 2477 (43
U.S.C. 932) that became operative before repeal of such
section on October 21, 1976, shall, on or before January
1, 1994, file for record in the office or offices of the Bu-
reau of Land Management responsible for management of
public lands within the State or States wherein such
claimed right-of-way is located either a notice of intent
to hold and maintain the right-of-way or a notice of aban-

donment of such party’s claim to be the holder of such

*HR 1006 RFS
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102D CONGRESS
1ST SESSION H. R. 1 096

IN THE SENATE OF THE UNITED STATES

JULY 24 (legislative day, JULY 8), 1991

Received; read twice and referred to the Committee on Energy and Natural
Resources

AN ACT

To authorize appropriations for programs, funections, and
activities of the Bureau of Land Management for fiscal
years 1992, 1993, 1994, and 1995; to improve the man-
agement of the public lands; and for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. AUTHORIZATION.

There are hereby authorized to be appropriated such
sums as may be necessary for programs, functions, and
activities of the Bureau of Land Management, Depart-

ment of the Interior (including amounts necessary for in-

o ~1 & = W B

creases in salary, pay, retirements, and other employee
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WYOMING
STATUTES

WYO. STAT. § 24-1-101 (1977 & Supp. 1991) (originally enacted as
1895 Wyo. Sess., Laws ch. 69, § 1; public highways defined and
established; former laws and codifications include 1919 Wyo.
Sess. Laws, ch. 112, § 1; § 2977, Comp. Stat. 1920; 1921 Wyo,
Sess. Laws ch. 100, § 1;)

CASES

Hatch Bros. Co, v. Black, 165 P. 318 (Wyo. 1917) (citing 1895 Wyo.
Sess. Laws ch, 69, § 1 (source of present statute); also cites
prior legislative history to 1869)

Hatch Bros. Co. v. Black, 165 P. 267 (Wyo. 1918) ({extensive
legislative history and discussion of early laws concerning
public highways)

Bishop v. Hawley, 238 P. 284 (Wyo. 1925){(citing 1919 Wyo. Sess.
Laws, ch, 112; § 2977, Conp. Stat, 1920; 1921 Wyo. Sess. Laws ch.
100; grant of highway is a dedication, effective on acceptance by
construction or establishment by public user)

Cottman v. Lochner, 278 P. 71 (Wyo. 1929) (citing § 2997, Conp.
Stat. 1920)

Nixon v. Edwards, 264 P.2d 287 (Wyo. 1953) (extensive legislative
history and discussion of early laws concerning public highways)

Appendix V, Exhibit Q
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CASES8 cont.

Rodiger v. Cullen, 175 P.2d 669 (Wash. 1946)
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WASHINGTON
STATUTES

WASH. REV. CODE ANN. § 36.85.030 (1991) (en. 1963, acceptance of
federal grants over public lands; originally enacted as Laws
1903, p. 155, c¢. 103; formerly § 6450-17, Remington’s Rev. Stat.
(1932); § 5607, Remington & Ballinger’s Code (1910})

WASH. REV., CODE ANN. § 36.85.040 (1991) (en. 1963, acceptance of
federal grants over public lands - prior acceptance ratified;
originally enacted as Laws 1903, p. 155, c. 103; formerly § 6450~-
18, Remington’s Rev. Stat. (1932); § 5608, Remington &
‘Ballinger’s Code (1910}) '

CASES

Smith v. Mitchell, 58 P, 667 (Wash. 1899) (RS 2477 is a grant for
highways without any limitations as to the method for their
establishment; a highway may be established in any of the ways
recognized by the law of the state in which such lands are
located; in this state, highways may be established by
prescription, dedication, user or proceedings under statute)

Okanogan County v. Cheetham, 80 P. 262 (Wash. 1905) (citing Laws
1903, p. 155, c. 103, authorized boards of county commissioners

to accept rights of way for highways as granted by RS 2477,
provided that nothing in the statute should be construed to
invalidate the acceptance of such grant by general public use and
enjoyment, held that public user constituted an acceptance of the
grant without any resolution of the board of county
commissioners accepting the highway)

Peterson v. Baker, 81 P.681 (Wash. 1905) (citing § 3846,
Ballinger’s Ann. Codes & St. (18977}, declaring all public roads
and highways used as such for not less than seven years to be
lawful roads and highways, school lands are not "reserved for
public uses" within the meaning of RS 2477)

McAllister v. Okanogan County 100 P. 146 (Wash. 1909) (citing Laws
1903, p. 155, c. 103, overturned the holding in Cheetham that the
grant is a grant in praesenti, held that the grant remains in
abeyance until a highway is established under some public law
authorizing it and takes effect from that time)

Stofferan v. Okanogan County, 136 P. 484 (Wash. 1913) (citing Laws
1903, c. 103, §§ 5607, %608, Rem, & Bal. Code (19107),
authorizing the boards of county commissioners to accept the
grant for public highways and ratifying any action already taken
by the boards purporting to accept such grant; citing § 5657,
Rem. & Bal. Code {19107), providing that roads may be established
by prescription by use by the public for not less than seven
years; upheld McAllister ruling that the grant is not a grant in
praesenti)

Appendix V, Exhibit P
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CASES cont.

Cassity v. Castagno, 347 P.2d 834 (Utah 1959) (evidence
insufficient to show that trail constituted public highway under
federal grant)

Thomson v, Condas, 493 P.2d 639 (Utah 1972) (dissenting opinion
citing 1886 Utah Laws, ch. 12, § 2, in substance the same as Utah
Code Ann. § 27-12-89 (1953, Replacement Vol. 3}; citing § 1116,
Rev. Stat. 1898, which is practically identical to Utah Code Ann.
§ 27-12-90 (1953, Replacement Vol. 3))

Memmott v. Anderson, 642 P.2d 750 (Utah 1982} (citing Utah Code
Ann. § 27-12-2(8) (1953); citing Utah Code Ann. § 27-12-89
(1953))
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ETATUTES

UTAH CODE ANN. § 27-12-2(8) {1989 & Supp. 1991) {(en. 1983,
definition of "public highway")

UTAH CODE ANN. § 27-12-89 (1989) (en. 1963, public use
constituting dedication, originally enacted as 1886 Utah Laws,
ch. 12; formerly codified as § 2066, Comp. Laws 1888; § 1115,
Rev. Stat. 1898 & Comp. Laws 1907; § 2801, Comp. Laws 1917; § 36—
1-2, Rev. Stat. 1933 & Utah Code Ann. 1943; § 27-1-2, Utah Code
Ann. 1953)

UTAH CODE ANN. § 27-12-90 (1989) (en. 1963, highways once
established continue until abandoned, formerly codified as §
1116, Comp. Laws 1907; § 2802, Comp. Laws 1917; § 27-1-3, Utah
Code Ann. 1953)

UTAH CODE ANN. § 27-12-92 (1989) (en. 1963, United States patents)

UTAH CODE ANN, § 27-12-93 (1989) (en. 1963, width of rights-of-way
for public highways, prior history not known)

UTAH CODE ANN. § 27-~12-25 (198%) (en., 1963, control of highways
not otherwise designated, prior history not known)

CASES

Lindsay Land & Livestock Co. v, Churnos, 28% P. 646 (Utah

1930) (citing 1880 Utah Laws, ch. 29, §§ 2,3 (§ 2 has language
similar to UTAH CODE ANN. §27-12-2(8) (1989)); citing 1886 Utah
Laws, ch. 12, § 2 (contains language similar to UTAH CODE ANN.
§27~12-89 (1989)); held that public use over periocd of years was
sufficient to constitute an acceptance of congressional grant,
road width determined by what is reasonable and necessary)

Sulljvan v. Condas, 290 P. 954 (Utah 1930) (citing 1880 Utah Laws,
ch. 29; 1886 Utah Laws, ch. 12; § 2066, Comp. Laws 1888; § 1115,
Rev. Stat. 1898; § 2802, Comp. Laws 1917}

Jeremy v. Bertagnole, 116 P. 2d 429 (Utah 1941) (citing 1880 Utah
Laws, ch. 29, §§ 2,3; citing 1886 Utah Laws, ch. 12, § 2)

Oregon Short Line Railroad Co. v. Murray City, 277 P.2d 798 (Utah
1954) (citing § 1115, Rev. Stat. 1898 & Comp. Laws 1807; § 2801,

Comp. Laws 1917; § 36-1-2, Rev. Stat. 1933 & Utah Code Ann. 1943;
§ 27~1-2, Utah Code Ann. 1953)

Boyer v. Clark, 326 P.2d 107 (Utah 1958) {citing Utah Code Ann. §
27-1-3 (1853))

Clark v. Erekson, 341 P.2d 424 (Utah 1959) (citing Utah Cocde Ann.
§§ 27-1-2, 27-1-3 (1953}))
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SOUTH DAKOTA

CASES8 cont.

Lawrence v. Ewert, 114 N.W, 709 (S.D. 1908) (citing 1871 S.D. Laws
ch.33, later carried into §§ 1594, 1595, 1596 Rev. Pol. Code
(1903); also cites former law and discusses prior legislative
history)

Sample v, Harter 156 N.W., 1016 (S.D. 1916) (citing §§ 1594, 1596
Rev. Pol. Code (1903))

Gustafson v. Gem Tp., 235 N.W. 712 (S.D, 1931) (citing 1871 S.D.
Laws ch.33, § 1; now § 8519, Rev., Code 1919)

Pederson v. Canton Tp., 34 N.W.2d 172 (S.D. 1948) (citing 1871
S.D. Laws ch.33 as accepting dedication of Congress; citing §
28.0101, S.D.Code (1939), now S.D. CODIFIED LAWS ANN. § 31-1-1;
.citing § 28.0102, S.D.Code (1939), now S.D. CODIFIED LAWS ANN. §
31-18-1)

Ceostain v. Turner County, 36 N.W.2d 382 (S5.D. 1949) (citing 1871
~ .. Laws ch.33; citing § 28.0105, S.D.Code (1939), now S5.D.
CODIFIED LAWS ANN. § 31-18-2)

Dave Gustafson Co. v. State, 169 N.W.2d 722 (S.D. 1969) (citing
1871 S8.D. Laws ch.33; now embodied in S.D. CODIFIED LAWS ANN. §
31-18-1 (1967}))

Thormedsgard v. Wayne Township Board of Supervisors, 310 N.W.2d
157 (S.D. 1981) (citing S.D. CODIFIED LAWS ANN. §§ 31~18-1, 31-3-
1)

Appendix V, Exhibit N
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SECUTH DAKOTA

STATUTES

S.D. CODIFIED LAWS ANN. § 31-18-1 (1984 & Supp. 1992) (existence
of section line highways, orig. en. 1871 S.D. Laws ch.33, § 1;
former codification includes 1877 Pol. Code ch. 29, § 1; § 1189,
Comp. Laws 1887; § 1594, Rev. Pol, Code 1903)

S.D. CODIFIED LAWS ANN. § 31-18-2 (1984) (width of highways, orig.
en. 1877; former codification includes 1877 Pol. Code ch. 29, §
3; § 1191, Comp. Laws 1887; § 1596, Rev. Pol, Code 1903)

5.D. CODIFIED LAWS ANN. § 31-18-3 (1984 & Supp. 1992) (vacation or -
change of location of highways, orig. en. 1869; former
codification includes 1877 Pol. Code ch. 29, § 2; § 1190, Conmp.
Laws 1887; § 1595, Rev. Pol. Code 1903)

S.D. CODIFIED LAWS ANN. § 31-1~1 (1984) (en. 1929, highway
defined)

S.D. CODIFIED I.AWS ANN. § 31-3-1 (1984 & Supp. 199%92)(en. 1877,
dedication to public by continuous use)

S.D. CODIFIED LAWS ANN. § 31-3-2 (1984) (en. 1893, public highway
not established by mere use)

CASES

Wells v. Pennington County, 48 N.W. 305 (S.D. 1891) (citiny §§
1189, 1191 Comp. Laws 1887, declaring all section lines public
highways (§ 1189), 66 ft. in width (§ 1191), held to be an
acceptance of the congressional highway grant)

Smith v. Pennington, 48 N.W. 309 (S5.D. 1891) (citing §§ 1189, 1191
comp. Laws 1887, the territorial law declaring section lines to
be public highways became operative as an acceptance of the
congressional grant as soon as those lines were definitely
settled)

Riverside Tp. v. Newton, 75 N.W. 899 (S.D. 1898) (citing §§ 1189,
1191 Comp. Laws 1887, the withholding of portions of public lands

for school purposes was neither a "“grant or reservation for
public uses," within the exception of RS 2477)

City of Deadwood v. Whittaker, 81 N.W. 908 (S.D. 1900) (Indian
lands)

Great Northern Ry. Co. v. Town of Viborg, 97 N.W. 6 (S.D.
1903) (the right of the public to use a section line highway is
not impaired by incorporation of a town according to a plat)

Appendix V, Exhibit N
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OREGON

STATUTES

OR. REV. STAT. § 368.131 (1991) (right of way over United States
public lands, formerly § 368.555(19537))

OR. REV. STAT. § 368.001 (1991} (definition "public road", en.
1981)

OR. REV. STAT. § 368.016 (1991) (county authority over roads, en.
1981}

OR. REV. STAT. § 368.161 {1991) (use of road viewers to establish
road, en. 1981))

CASEY

Wallowa County v. Wade, 72 P, 793 (Or. 1903) (leong continued user
by the public together with the action of the county authorities
in surveying and locating a road was sufficient to constitute an
acceptance of the grant made by Congress for public highways)

Montgomery v. Somers, 90 P. 674 (Or. 1907} (an acceptance of the
grant of congress may be effected by pubklic user alone, without
any action by the public highway authorities, citing B. & C.
Comp. § 4790 (Session L. 1903, p. 267), providing that all county
roads shall be 60 feet wide)

Wilkens v. lane County, 671 P.2d 1178 (Or. Ct. App.
1983) (followed Wallowa)
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KLAHOMA

STATUTES

OKLA. STAT. ANN. tit. 69, § 1201(West 1969 & Supp. 1992) (enacted
1968, amended 1975; section lines public highways, width; former
codifications in effect since 1909, § 6072, Wilson’s Rev. & Ann.
St. 1903 was 1lhcorporated in former OKLA. STAT. tit. 69, § 1
(1961), now § 1201)

OKLA. STAT. ANN. tit. 69, §§ 628, 629 (West 1969 & Supp.
1992) (power of county commissioners te open roads, width of
roads, en. 1968, former codifications in effect since 1909)

Osage Alloting Act, ch. 3572, § 10, 34 Stat. 545 (1906)

OKLA. CONST. art. XVI, § 2 (1907) (acceptance of lands granted or
reserved for highway)

Oorganic Act, ch. 182, § 23, 26 Stat. 92 (1890)
CASES

Mills v. Glassceock, 110 P. 377 (Okla. 1910) (Constitutional and
statutory provisions constituted an acceptance of congressional
grant for highways; citing the Osage alloting act, ch. 3572, §
10, 34 Stat. 545 (1906), providing for public roads on all
section lines in the Osage Indian Reservation; citing § 6072,
Wilson’s Rev. & Ann. St., 1903, declaring all section lines in the
territory to be public highways; citing OKLA. CONST. art. XVI, §
2 (1907), accepting lands for public highways made under any
grant of Congress)

Sst. Louis & S.F.R. Co. v. Love, 118 P. 259 (Ckla. 1911) (citing §
7753, Compiled Stat. 1909, vesting jurisdiction in the township
boards to open and establish public roads)

Sebranak v. Beard of County Comm’‘rs of Garfield County, 27 P.2d
632 (Okla. 1933)(citing ch. 72, Stat of Okla. 1893 (§ 5708 et.

seqg.), declaring all section lines in the territory of Oklahoma
to be public highways and authorizing the board of county
commissioners to lay out, alter, or vacate any road)
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NORTH_ DAKOTA

CASES8 cont.

other laws relating to section line roads, discusses legislative
history and intent of laws)

Minot Sand & Gravel Co. v, Hijelle, 231 N.W.2d 721 N.D.
1975) (discusses extraction of minerals from beneath section
lines)

Delair v. County of LaMoure, 326 N.W.2d 55 (N.D. 1982)discusses
history of § 24~07-03, N.D. CENT. CODE)

LAW _REVIEW ARTICLES

Note, The Public Trust Doctrine in North Dakota, 54 N.D. L. REV.
565, 572 (1978)
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NORTH DAKOTA

S8TATUTES

N.D. CENT. CODE § 24-07-03 (1991) (Section lines considered public
roads, originally en. 1871 as L. 1871, ch. 33; am. 1897 as L.
1897, c. 112, § 3; former codification includes § 1920, Comp.
Laws 1913; § 24-0703, N.D. Rev, Code {1943})

N.D. CENT. CODE § 24-07-04 (1991) (jurisdiction of proceedings to
open or vacate highways, en. 1897, former codification includes §
1921, Comp. Laws 1913) '

N.D. CENT. CODE § 24-07-01 (1991 & Supp. 1992) (en., 1897, public
roads by prescription)

N.D. CENT. CODE § 24-07-02 (1991) (en. 1897, established roads are
public highways)

CASES

Walcott Tp. of Richland County v. Skauge, 71 N.W. 544 (N.D. 1897)

Wenberg v, Gibbs Tp., 153 N.W. 440 (N.D. 1915) (citing L. 1871,
ch. 33, declaring all secticon lines in the territory to be public
highways; citing § 1348, Rev. Codes 1905, providing for
compensation of the owners of section lines opened as public
highways) '

Faxon v. lallie Civil Tp., 163 N.W. 531 (N.D. 1917) (citing L.
1871, ch. 33, declaring all section lines in the territory to be
public highways, held to be legislative acceptance of the
congressional highway grant; citing L. 1897, ch. 112, § 3,
section lines considered public roads)

Huffman v. Board of Supervisors of West Bay Tp.,Benson County,
182 N.W. 459 (N.D. 1921) (citing L. 1871, ch. 33, a public highway
was unguestionably established on a section line by virtue of the
legislative acceptance of the federal grant)

Hillsboro Nat’l Bank v. Ackerman, 189 N.W. 657 (N.D. 1922) (citing
§§ 1920, 1921 Conmpiled Laws (19137), providing that section lines
are public roads and who has jurisdiction to open such roads;
citing L. 1871, ch. 33, as accepting the congressional highway
grant)

Lalim v. Williams County, 105 N.W.2d 339 (N.D. 1960) (citing L.
1871, ch. 33; citing § 24-0703, N.D. Rev. Code (1943))

Small v. Burieigh County, 225 N.W.2d 295 (N.D. 1975)(citing § 24~
07-03, N.D. CENT. CODE, section lines considered public roads, no

action by public authorities is necessary, also cites several
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NEW MEXICO

CASES cont.

Luchetti v, Bandler, 777 P. 2d 1326 (N.M. Ct. App. 1989) (use of
road to reach single private residence, hike, picnic, etc. was
insufficient to require finding of acceptance of government’s
offer to dedicate road as a public highway)
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NEW MEXICO

STATUTES

N.M. STAT. ANN. § 67-2-1 (1978 & Supp. 1992) (definition of public
highways, originally enacted in 1905, former codification
includes § 58-«101, N.M. STAT. (1941); § 55-1-1, N.M. STAT. ANN.
(1953)

N.M. STAT. ANN. § 67-5-1 (1978 & Supp. 1992) (county bridges,
township and section lines are parts of public highways; width,
originally enacted in 1891, former codification includes § 64-
702, Comp. St. 1929) ‘

N.M. STAT. ANN. § 67-5-2 (1978 & Supp. 1992) (width of public
highways, enacted 1905)

N.M. STAT. ANN. § 67-5~5 (1978 & Supp. 1992)(alteration or
establishment of roads, enacted 190%5)

CASES

Atchison, T. & S.F, Ry. Co, v.Richter 148 P. 478 (N.M. 1915) (when
a valid entry has been made by a citizen, that portion of the
public land covered by the entry is segregated from the public
domain and is not subject to further entry, and is not included
in subsequent grants made by Congress) '

Frank A. Hubbell Co. v. Gutierrez, 22 P.2d 225 (N.M. 1933) (citing
§ 64-702, Comp. S5t. 1929, declaring section and township lines
public highways, roads lying along section lines in county must
be established under ordinary statutory proceedings for
establishment of highways)

Wilson v. Williams, 87 P.2d 683 (N.M. 1939) {(under federal statute
granting right to establish highway over public land, generally
the construction of a highway or establishment by user is
sufficient)

King v. Brown 284 P.2d 214 (N.M. 195%) (upheld Wilson, public use
is sufficient to constitute dedication of highway over public
land)

State _v. Walker, 301 P.2d 317 (N. M. 1956) (citing § 55-1-1, N.M.
Stat. Ann. (1953), defining public highways, Enabling Act, schoel
sections and RS 2477)

Lovelace v. Hightower, 168 P.2d 864 (N.M. 1946) (continuous use of
a road for such time and under such circumstances as to clearly
prove acceptance of federal grant will suffice to estaklish a
highway regardless of the length of time of such user, citing §
58-101, N.M. Stat. (1941), discusses the history of RS 2477 in
other states)
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NEVADA
STATUTES

NEV. REV. STAT. ANN. § 403.090 (Michie 1991) (general powers of
board of county commissioners over public highways, enacted 1513)

NEV. REV. STAT. ANN. § 403.410 (Michie 1991) (public highways,
enacted 1866)

NEV. REV. STAT. ANN. § 403.430 (Michie 1991) (procedure for
opening public road, enacted 1866)

NOTE: The following statutes were found, but date of enactment is
after 1976. Need to find if there’s any prior history.

NEV. REV. STAT. ANN. § 244.277 (Michie 1986) (acceptance of grant
of right-of-way over federal lands, enacted 1977); apparently in
effect since 1917 (§ 3008, Rev. Laws of Nevada, see AG opinion,
State of Nevada, letter to Mr. Russell A. Fields dated 4-13-92,

page 4})

NEV. REV. STAT. ANN. § 405.191(2) {Michie 1991} ("Public rcad"
defined, refers specifically to RS 2477 roads on or before July
1, 1979, enacted 19%79)

NEV. REV. STAT. ANN. § 405.193 (Michie 1991) (public agency not
required to accept or maintain roads meeting NRS § 405.191,
enacted 1979)

NEV. REV. STAT. ANN. § 405.195 (Michie 1991) (action to prevent.
denial of public use of road gualifying under NRS § 405,191,
enacted 1979)

CASES

Anderson v. Richards, 608 P.2d 1096 (Nev., 1980) (citing NRS §
403.,410)
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NEBRASKA
STATUTES

NEB. REV., STAT. § 39-1410 (1988) (County rocads -~ General
provisions, section lines declared roads, enacted 1957, language
is virtually identical to L. 1879, p. 130, § 46; Comp. St. 1905,
c. 78, § 46 (See Scotts Bluff at 297)

NEB. REV. STAT. § 39-1402 (1988) (County rcads - General
provisions, public rocads, supervision by county board, enacted
1957)

NEB. REV, STAT, § 39-1401 (1988} (County rocads -~ General
provisions, terms defined, county board, public roads, enacted
1957)

NEB. REV. STAT. § 39-1302(12)(20)(21)(26) (1988) (State highways,
terms defined, enacted 1955)

CASES

Streeter v. Stalnaker, 85 N.W. 47 (Neb. 1901) (evidence of long,
continued use by the public tends to show the establishment of a
road by dedication over the public domain. So, also, does the
surveying, marking out, platting and improvement of a road by the
public authorities)

Van Wanning v. Deeter, 110 N.W, 703 (Neb. 1907) (an acceptance of
the federal grant may be shown by the acts of the public
authorities, or by the acts of the public itself)

Scotts Bluff County v. Tri-State lLand Co., 142 N.W. 296 (Neb,
1913) (citing L. 1879, p. 130, § 46, Comp. St. 1905, c. 78, § 46,

declaring section lines in each county of the state to be public
roads) .

County of Banner v. Youndg, 169 N.W.2d 280 (Neb. 1969) (citing L.
1879, p. 130, § 46, opening public roads on section lines in the
state as accepting the congressional grant of 1866)
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MONTANA

CASES cont.

General Highway Law of 1913, later § 1612, Rev. Codes 1921;
citing §§ 2750, 2759, Pol. Code 1895, providing for establishment
of a highway through petition and a formal order declaring a
public highway by board of county commissioners)

Parker v. Elder, 758 P.2d 292 (Mont. 1988) (citing Nolan, i.e.,
the grant is but an offer of the right of way for the
construction of a public highway and can only become fixed when a
highway is definitely established and constructed in some one of
the ways authorized by the laws of the state, citing § 1339, Rev,
Codes (1915), formerly § 1337, Rev. Codes (1907}) .
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MONTANA
STATUTES

MONT. CODE ANN. § 60-~1-103 (1991) (General definitions, enacted
1965, R.C.M. 1947, § 32-2203(part))

MONT. CODE ANN. § 60-1-201 (1991) (Classification - highways and
roads, enacted 1965, R.C.M. 1947, § 32-2301.)

MONT. CODE ANN. § 60-4-101, 60-4-102 (1991) (Rights acquired by

. public in highway; general power of department of transportation
to acquire interests in property, enacted 1965, R.C.M. 1947, §§
32-3901, 32-3902)

NOTE: History uncertain before 1947. Need to establish link
between present statutes and those cited in the case law.

CASES

City of Butte v. Mikosowitz, 102 P. 593 (Mont. 1%09) (in using the
term "highway, the Congress must have intended such a highway as
is recognized by the local laws, customs and usages, citing §
1339, Rev, Codes, (1907?) providing that state public highways
are generally 60 feet wide)

State ex.rel. Danise v. Nolan, 191 P. 150 (Mont. 1920) {The grant
is but an offer of the right of way for the construction of a
public highway and can only become fixed when a highway is
definitely established and constructed in some one of the ways
authorized by the laws of the state; citing §§ 1337, 1340, Rev.
Codes 1907 (enacted 1903, repealed 1913) as reenactments of §§
2600, 2603, Pol. Code 1895; § 1337 (reenacted as § 3, Ch. 1,
General Highway Law, 1913-15) describes what constitutes a public
highway, § 1340 (omitted from the General Highway Law of 1313-15)
cencerns establishment of a road by use)

Moulton v. Irish 218 P. 1053 (Mont. 1923) (federal grant of right
of way for highway purposes over public domain does not become
operative until accepted by construction of highway according to
the provisions of the law the state; citing § 1612, Rev. Codes
1921, originally enacted as § 2600, Pol. Code 1895; citing §
1340, Rev. Codes 1907, originally enacted as § 2603, Pol. Code
1895)

Warren v. Chouteau County, 265 P. 676 (Mont. 1928) {(citing
Moulton, i.e., federal grant of right of way for highway purposes
over public domain does not become operative until accepted by
construction of highway according to the provisions of the law
the state; citing § 2603, Pol. Code 1895, later § 1340, Rev.
Codes 1907, repealed by the General Highway Law, Chap. 72, L.
1913; citing § 2600, Pol. Code 1895, later § 1337, Rev. Codes
1907, repealed by Chap. 72, L. 1913, reenacted as § 3 of the
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KEANSAS
STATUTES

KAN. STAT. ANN. §§ 68-101 to 68-106 (1985) (general provisons,
roads; en. 1911, history uncertain, has source in 1864 Kan. Sess.
Laws, ch. 112, §§ 1-5)

CASES

Thell v. Koles, 70 P. 881 (Kan. 1902) (citing Laws 1867, c. 67,
declared all section lines in Washington county to be highways,
subsequently amended to include cother counties, held to
,constitute an acceptance of the congressional grant)

Walbridge v. Board of County Comm’rs of Russell County, 86 P. 473
(Kan. 1906) (held that the act of the Legislature of Kansas in
1873 (Laws 1873, p. 230, <. 122), which declared all section
lines in Russell County to be public roads, was an acceptance of
the RS 2477 grant, also citing § 6058, Gen. St. 1901, concerning
the "opening" of roads)

Molvyneux v. Grimes, 98 P.278 (Kan. 1908) (citing §§ 6018, 6020,
6021, Gen. St. 1901, concerning the reguirements of the road law
and the procedures to establish a public road)

Hughes v. Veal, 114 P. 1082 (Kan. 1911} (the congressional grant
for public highways may be accepted by the acts of the public
authorities, or by the puklic itself, or by the concurrent action
of both)

Lockard v. Hartley, 145 P. 900 (Kan. 1915}
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STATUTES

IDAHO CODE § 40-109(5) (1985 & Supp. 19%2) {(definition of
"highways'", formerly 40-107(1947))

IDAHO CODE § 40-117(4) (1985) (definition of "public highways",
formerly 40-2604(e) {1977))

IDAHO CODE § 40-202 {1985 & Supp. 1992) (recorded and worked
highways, formerly 40-103 (1947),the exact language of this
section is incorporated into 40-109(5})

IDAHO CODE § 40-604 (1985 & Supp. -1992) (duties and powers. of
commissioners with respect to highways, formerly 40-133 and 40-
501(1947))

NOTE: Former Title 40 of the Idaho Code was repealed in its
entirety in 1985. A new Tile 40 was substituted. Various statutes
with language similar to IDAHO CODE § 40-109(5) have been in
effect since approximately 1887, IDAHO CODE § 40-109(5) appears
to be a compilation of these prior statutes. See Rich at 1089%.

CASES

Gooding Highway Dist. of Gooding County v. Idaho Irr. Co., 164 P.
99 (Idaho 1%17) (concerns "Carey Act" land, cites §§ 916,934 Rev.
Codes (7777?) prescribing how and who could establish public
highways)

Oregen Short Line R. Co. v. Pfost, 27 P.2d 877 (Idaho 1933) (the
term "highway" does not include railroads; citing § 850, Rev. St.
1887 (§ 874, Rev. Codes), as defining the word "highway."; citing
§ 39-101 Idahco Cecde Ann. (1932)

Kirk v. Schultz, 119 P.2d 266 (Idaho 1941) (there must be either
user by the public under the laws of the State or some positive
act by the proper public authorities to accept grant; citing 1881
Session Laws, sec. 1, page 277; § 851, Rev. St. 1887 stating what
constituted a highway)

Rich v. Burdick, 362 P.2d 1088 (Idaho 19%61) (citing IDAHO CODE §§
40-1061 (§ 850, Rev. St. 1887; § 874, Rev. Codes; Idaho Code Ann.
§ 39-101 (repealed 1950)); IDAHO CODE § 40-103(§ 851 Rev. St.;
Idaho Code Ann § 39-103); IDAHO CODE § 40-402({enacted 1939,
repealed 1951, reenacted 1951 essentially the same as IDAHO CODE
§ 40-107)

Roper v. Elkhorn at Sun Valley, 605 P.2d 968 (Idaho 1980)

French v. Sorensen, 751 P.2d 98 (Idaho 1988) (citing IDAHO CODE §
40-202)
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COLORADO

CASES cont.

Board of County Commissioners of County of Quray v. Masden, 385
P. 2d 601 (Colo. 1963) (citing C.R.S. § 120-1-1 (1953) to define
public highway)

Brown v. Jolley, 387 P.2d 278 (Colo. 1963) (citing C.R.S. §§ 120-
1-1, 120-3-2 (1953), road is highway as defined by statute)
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COLORADO

STATUTES

COLO. REV. STAT. § 43-1-202 (1984) (public highways or roads,
formerly § 120-3-2 (1953), adopted in 1921)

COLO. REV. STAT. § 43-2-201 (1984) (public highways declared,
formerly § 120-1-1 (1953), adopted in 1921, source L. 1883,

p.251, § 1)

CASES

Estes Park Toll-Road Cg, v. Edwards, 32 P. 549 (Colo. Ct. App.
1893) :

Sprague v. Stead, 139 P. 544 (Colo. 1914) (grant accepted by
public use of road.)

Korf v. Ttten, 169 P. 148 (Colo. 1917)(citing § 5834, Revised
Statutes 1908, which provided that the board of county
commissioners may declare any section or township line on the
public domain a public highway, held to be authorized by RS2477)

Greiner v. Board of Comm’rs of Park County, 173 P.719 (Colo.
1918) (school sections, grant accepted by public user)

Nicholas v. Grassle, 267 P. 196 (Colo. 1928) (use of way by those
for whom it was necessary was an "acceptance, a road may be a
highway though it reaches but one user, construction not
required)

Rozman v. Allen, 68 P.2d 440 (Colo. 1937) (stock driveway)

Leach v. Manhart, 77 P.2d 652 (Coclo. 1938) (acceptance by user,
construction or action by public authorities not required, citing
35 C.5.A. ¢c. 143, § 44, C.L. 1921, § 1290, which provided that
the board of county commissioners could declare a section line to
be a public highway)

Uh}l v. McEndaffer, 225 P.24d 839 (Colo. 1950) {refers to an 1889
resolution passed by the board of county commissioners declaring
all section and township lines on the public domain in the county
to be public highways, acceptance by use)

Martino v. Board ¢f County Comm’rs of County of Pueblo, 360 P.2d
804 (Colo. 1961) {citing C,R.S. §§ 120-1-1, 120-3-2 (1953), also
C.R.5. §§ 120-3-18, 120-1-4, 120-1-5 (1953) now 43-1-218, 43-2-
204 and 43-2-205 (1984 & Supp. 1992) respectively)
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CALIFORNIA
STATUTES
CAL. STREETS AND HIGHWAYS CODE § 25 (West 1990) (definition of "county
highway", enacted 1935, derived from Political Code § 2618 (1883~
1935))

CAL. STREETS AND HIGHWAYS CODE § 978 (West 1990) (federal grant of
property teo county for highway purposes) .

CASES

McRose v Bottyer, 22 P. 2393 (Cal. 1889)

Bequette v. Patterson, 37 P.917 (Cal. 1894)

Schwerdtle v. Placer County, 41 P.448 (Cal. 1895){(citing St.
1870, p. 457) '

Sutton v. Nicolaisen, 44 P. 805 (Cal. 1896) (citing Pol., Code §
2619, enacted 1873, amended by Act of March 30, 1874, repealed
1883)

Town of Red BIluff v. Walbridge, 116 P. 77 (Cal. Ct. App. 1911)

People v, Quong Sing, 127 P. 1052 {(Cal. Ct. App. 1912) (citing
Pol. Code § 2619)

Central Pacific Ry. Co. v. Alameda County, 299 P. 77 (Cal. 1931)

Ball v. Stephens, 158 P.2d 207 (Cal. Ct. App. 1945) (citing
Pol.Code § 2618 as reenacted in 1883 and in force until 1935)

Summary: Acceptance of the offer of the government could he
manifested and dedication could be effected by selection of a
route and its establishment as a highway by public authority.
Dedication could also be effected without action by the state or
county, by the laying out of a road and its use by the public
sufficient in law to constitute an acceptance by the public of an
offer of dedication. In order that a road should become a public
highway, it must be established in accordance with the law of the
state in which it is located. Ball at 209.
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ARIZONA
STATUTES

ARIZ. REV. STAT. ANN. § 18-201 (1990){(Title 18 - Highways and
Bridges, Ch. 2 - County Highways; establishing, altering or
abandoning local highways, original source was Par. 3972 CIVIL
CODE 1901 (effect. 1871), which has remained effective and
substantially the same to the present. Par. 3972 eventually
became ARIZ. REV. STAT. §§ 18-201 through 18-205 (1956) (§§ 18-
204, 18-205 were repealed 1961})

ARIZ. REV. STAT. ANN. § 28-1862 (1989 & Supp. 1992) (Title 28, Ch.
13, Art. 4 - State Highways and Routes; width of highways; errors
in establishing (enacted 1973); formerly Title 18 - Highways and
Bridges, Chap. 1 - State Highways, ARIZ. REV. STAT. § 18-152

- (enacted 1927, repealed 1973))

CASES

Territory v. Richardson, 76 P. 456 (Ariz. 1904) (public highways
are such only as come within the express provisions of the
statutes declaring them to be such, citing Par. 3956, 3972, 3990
REVISED STATUTES 1901)

Tucson _Consol.Copper Co. v. Reege, 100 P, 777 (Ariz. 1909) {the
establishment of public highways is governed entirely by statute,
roads established otherwise are not public highways, RS82477 is
not to be construed as contrary to the laws of the state or
territory, Arizona has no territorial statutes which recognize
that a public highway may be established by adverse user or
prescription, citing Par. 3956, 3972 CIVIL CODE 1901 (in effect
since 1871))

Duffield v. Ashurst, 100 P. 820 (Ariz. 19%09) (the status of the
Bright Angel trail as a public highway, constructed, as it was,
under the grant of RS2477, prior to the establishment of the
Grand canyon forest reserve, is permanently fixed. The
establishment of the reserve did not operate to change that
status)

State v. Crawford, 441 P.2d 586 (Ariz. Ct. App. 1968) (in order
for there to be a public highway, the right-cof-way for which is
granted by RS2477, the highway must be established in strict
compliance with the provisions of Arizona law, citing ARIZ. REV.
STAT. § 18-154(a) (enacted 1927, repealed 1973))

County of Cochise v. Pioneer Nat’l Title Ins. Co,, 565 P.2d 887
(Ariz. Ct. App. 1977) (in order for there to be a public highway,
the right-of-way for which is granted by RS2477, the highway must
be established in strict compliance with the provisions of
Arizona law, citing Par. 3972 CIVIL CODE 1901; ARIZ. REV, STAT.
§§ 18-152, 18-152(A) (enacted 1927, repealed 1973)
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ALASKA
STATUTES

ALASKA STAT. § 19.10.010 (1988 & Supp. 1992) (section lines
dedicated for use as public highways, enacted 1953)

ALASKA STAT. § 19.10.015 (1988) (establishment of highway widths,
enacted 1963, amended 1980)

ALASKA STAT. § 19.45.001(9) (1988 & Supp. 1992) (definition of
highway, enacted 1961)

Note: The Alaska territorial legislature accepted the federal
grant of public lands for highway purposes in 1923. (19 SLA 1923,
reenacted as 1721 CLA 1933, repealed by 1 SLA 1949). 19 SLA 1923
had similar provisions to ALASKA STAT. § 19.10.010. Brice v.
State, Div. of Forest, Land & Water, 669 P.2d 1311 (Alaska 1983)
CASES

Hammerly v. Denton, 359 P.2d 121 (Alaska 1961)

Mercer w. Yutan Construction Co., 420 P.2d 323 (Alaska 1966)

Girves v. Kenai Peninsula Borough, 536 P.2d 1221 (Alaska
1975) (citing ALASKA STAT. § 19.10.010)

Fisher v. Golden Valley Elec. Ass’n, Inc., 658 P.2d 127 (Alaska
1983) (citing ALASKA STAT. § 19.10.010)

State v. Alaska Land Title Ass’'n, 667 P.2d 714 (Alaska 1983)

Brice v. State, Div. of Forest, Land & Water, 669 P.2d 1311
(Alaska 1983)

Dillingham Comm. Co., Inc. v. City of Dilliingham, 705 P.2d 410
(Alaska 1985)

Summary: To complete the grant offered in 43 U.S8.C. § 932, there
must be either some positive act on the part of the appropriate
public authorities of the state, clearly manifesting an intention
to accept a grant, or there must be public user for such a period
of time and under such conditions as to prove that the grant has
been accepted. Dillingham at 413 citing Hammerly. ALASKA STAT. §
19.10.010 was held to constitute an acceptance of the grant.
Girves at 1226. The statutory periocd of use is ten years.

Dillingham at 415.

LAW _REVIEW ARTICLES

Leroy K. Latta, Jr., Public Access Over Alaska Public Lands As
Granted by Section 8 of the Lode Mining Act of 1866, 28 Santa
Clara L. Rev. 811 (1988).
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APPENDIX V

S8TATE STATUTE AND CASE LAW SUMMARIES

Appendix V contains summaries of State statutes and case law
relevant to public highways and R.S. 2477 rights-of-ways. The
purpose of the summaries is to illustrate the differences between
States. The summaries are not intended to be all inclusive and do

not attempt to give a complete statutory history

A e &« » o s+ + + + s + s+ + « « Alaska

B . v ¢« « o« « 4 &« 4 « 4« &« 4=« + . Arizona

C v &+ « o o « & « 4« s« « « 4 4+ « + tCalifornia
D v v « « « « « « « « « « « « « . colorado

E . . e s . e e . Idaho

F . . « ¢« + 4« « « « « « + « s+ 4+ + Kansas

G . e e . e e e . . . . Montana
H. . .. ...« 4+« s +v 4+ « « +« « + Nebraska
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New Mexico
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T .0klahoma
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the plans which have been reviewed and approved by the BLM
Authorized Offlicer, andlprevent potential viclations of any
applicable laws, which the BLM is required to enforce in order to
protect the public lands and their resources.

10, The procedures outlined above for construction projects
on-R.S., 2477 roads in Emery County, as administratively
determined by the BLM, shall be aménded consistent with any and
all policies and procedures which may be promulgated by a special
task force comprised to include representatives of the BLM, the
"~ Utah Assoclation of cOunties, and the State of Utah, and
subsequently adopted by the BLM.

11. This consent decree fully resolves the issues raised in
plaintiff’s prayer for relief, as set forth in the complaint .
filed herewith.

_AQEQ___/)‘/_QZ&WM 1&&& /223
County Commissioner fot Emery County Date

Date

Jtan Stafe DIrectg
.S. Bureau of L&nd Management

Approved this __f_ﬂr day of December, 1992.

—

UNITED STATES DISTRICT COURT JUDGE
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7. If a dispute arises between the partlies concerning
their rights and-dutlies on a rezognized R.S. 2477 highway, the
dispute shall be resolved by prior consultation and, to the
extent possible, negotliations with the other party. If, after
consultation or negotiations, the parties are not in agreement
concerning the rights and duties of either party, the unresolved
issues must be submitted to a court of competent Jurisdiction.

8. If the County proposes to realign an R.S. 2477.road, to
' comply with applicable safety standards or for any other reascn,
through a non-adjoining deviation from the existing disturbed
area of the R.S. 2477 right-of-way, or if the BLM mandates a less
degrading alternative which is a reasonable substitute for the
County’s proposal, the County will apply to the BLM for a permit
to do so. Howvever, the granting of such permit shall not
unreasonably be dénied by the BLM nor be burdengd by unreasonable
conditions. The County shall not be required to accept the
right-of-way permit issued by the BLM in place of its R.S. 2477
grant and such acceptance by.the County shall not constitute an
' abandonment or wajiver of its R.S. 2477 right-of-way.

9. At least five (3) working days before any on-the-ground
work pursuant to a BLM permit as described in paragraph 8 is
begun on an R.S. 2477 road, the County will notify the BLM
Authorized Officer in writing so that representatives of the BLM
can (i) participate in a pre-construction conference, and (ii)
schedule appropriate BLM monitoring of the work, so that the BLM

can prevent any deviations by the County or - its contractor from

4 + -
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structures on a road which has been adminigtratively recognized
by the BLM as an R.S. 2477 highway, the county is not-required to
notify the BLM of the work.

6. If, however, the County proposes any work outside the
previously disturbed area and existing associated structures or
initiates any improvements (improvements include, but are not
limited to, widening the existing road and do not specifically
include adding gravel surface), the County will notify the BLM
Authorized Officer in writing at least sixty (60) working days
before the County begins any work so that both the County and the
BLM may be satisfied that the proposed work on the R.S. 2477
highway s reasonable and necessary and that no unnecessary or
undue degradation to the public lands would occur thereby. The
County will also share its plans with the BLM Authorized-Officer
and arrange to visit jointly the proposed work areas to assure
that both the County and Federal rights are protected and
responsibilities are met prior to the start of any work. The
County may not proceed with work until the BLM Authorized Officer-
determines’in wvriting that there will be no unnecessary or undue
degradation to the public lands as a result of the proposed work.
éuch written determination will not be unreasonably withheld, and
the BLM shall respond to the County within thirty (30) days of
receiving notification. After approval and at least five (5)
working days before beginning work, the County will notify the
BLM In writing of the date and time work will begin.

3 Appendix IV, Exhibit A
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2. Highways exist in Emery County which have in the past
been, or may in the future be, administratively recognized by the
BLM as R.S. 2477 highways across public lands, including the
Buckhorn Wash Road which the BLM administratively recognized as
an R.S. 2477 highway on May 1, 1991.

3. The law in Utah, as established by the U.S. Tenth
Circuit Court of Appeals in Sierra Club v, Hodel, 848 F.2d 1068,
1083 {10th Cir. 1988); Sierra Club v, Lulan, 949 F.2d 362, 369
(10th Cir. 19925, is that the extent of an R;S. 2477 highway over
public lands in Utah is not necessarily restricted to the width
and extent of the disturbance on the date of its acceptance as a
public highway, or th? repeal of R.S. 2477 on October 21, 1976;
but is8 what 1s reasonable and necessary for the type of use to
which the road has been put and should not be restricted to the
actual beaten path, but should be wide enough to allow travelers
to pass each other., Hodel at 1083. The determination of what is
regsonable and necessary shall be made by the BLM.

4. Congress has provided in Section 302(b) of the Federal
Land Policy and Management Act of 1976 (FLPMA), 43 U.S.C. ¢
1732(b), that, "In managing the public lands the Secretary shall,
by regulation or otherwise, take any action necessary to prevent
any unnecessary or undue degradation of the lands.”* The BLM acts
on behalf of the Secretary of the Interior to perform this
responsibility.

S. Insofar as the County is performing routine maintenance

wvithin the previously disturbed area and on existing associated
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RECEIVED CLFAK D:.-
\
DAVID J. JORDAN, Unijted States Attorney t#ﬁiQ»J FILED 1 URITED STATES M3t

JOSEPH W. ANDERSON, Assistant Unit UDFT JE5TR0 OF YT,
DANIEL D. PRICE, Assistant United &ﬁﬁi %@éﬁﬁﬁ"ﬁ?@‘
Attorneys for the United States of amer{ca

476 United States Cmérthouse DlST“f}%e-)Yhmi DEC § 5 1492
350 South Main Stree U.8. L mﬁ - '
Salt Lake City, Utah 84101 o157 RICORIG ”*AP Kd ‘\“ TSR, CLERK
Telephone: (801) 524-5682 Se T e
} IN THE UNITED STATES DISTRICT COURT
IN AND FOR THE DISTRICT OF UTAH
UNITED STATES OF AMERICA, Civil No.
vs. © . CONSENT DECREE

EMERY COUNTY, a litical
subdivision of the State of
Utah,

%

Defendant.

The Parties, Emery County (the County), & subdivision of
the State of Utah, and the Bureau of Land Management (BLM), an
agency of the U.S. Department of the Interlor, hereby agree as
follows:

l. Emery County does not admit any facts alléged in the
Complaint which are not specifically stated in this Consent
Decree and as such, Emery County’s agreement to this Consent
Decree should not be geemed an admission of ary allegation

contalned in the Complaint.
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EMERY COUNTY CONSENT DECREE

Consent Decree, U.S. v. Emery County, Utah, Civil

No. 92«c~106s (D. Utah, filed December 15,

1992)



No policy is needed.

Key Issues

. New policy significantly different from current policy is needed.

. The existing policy is adequate with operational changes to improve efficiency.

. A consistent, uniform confirmation process by combining features currently in use by the

State of Alaska and BLM would produce a good program benefitting all.
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Right-of-way provisions contained within Title V of FLPMA and Title XI of ANCLIC are adequate
for future needs and more properly allow for the selection and determination of travel corridors
within the framework of contemporary laws including NEPA.

Others express that Title V and especially Title X1 are inadequate, and that neither meets the needs
nor gives the flexibility and latitude to local governments that R.S. 2477 provides.

Some comments expressed problems associated with cost, time delays, and diminishment of rights
when commenting on the conversion of R.S. 2477 rights-of-way to either FLPMA or ANCLIC
rights-of-way.

Right-of-way provisions in FLPMA and ANCLIC do not govern preexisting rights of R.S. 2477

Key Issues

. Right-of-way provisions contained in FLPMA and ANCLIC are adequate for future needs

and within the framework of contemporary. law.

. FLPMA and ANCLIC are inadequate and do not provide the flexibility that R.S. 2477
provides.

° Neither FLPMA or ANCLIC govern the preexisting rights of R.S.2477.

10. Alternatives To the Current Yalidation Process

Several different alternatives to the validation process currently in use were identified:

Adopt the process outlined in House of Representative Bill 1096 introduced during the 102 session
of Congress.

DOI should establish separate regulations dealing with R.S. 2477 that should preclude BLM from
acting in an adjudicatory capacity and include; no review by IBLA, provide for direct recourse to
Federal Courts, no automatic stay, no standing for third parties.

DOI should engage in rulemaking to establish a confirmation process whereby all individuals and
State and local governments with unresolved R.S. 2477 claims would be required to submit proof
of the validity of their claims to the Department for confirmation. Public notice would be given of
all asserted claims and the public would have an opportunity to comment and appeal any confirmation
of the grant.

The current DOI policy and supplemental procedures used by Utah BLM should be adopted with
certain operational refinements to add precision, clarity, and efficiency to the process.

The DOI should combine procedures currently in use by the State of Alaska and the BLM into a
single process to yield a uniform program benefitting DOI, the State of Alaska, private land owners,
and the public.

Appendix III, Exhibit A
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R.S. 2477 rights-of-way are important because they maximize access options and help to maintain
“traditional® access.

R.S. 2477 may enhance motorized recreation opportunities by offering the opportunity to regain
vehicular access to areas currently closed. For example:

". . .highways closed subsequent to the passage of FLPMA which meet R.S. 2477 should

be open.”
"Key Issue
. R.S. 2477 enhances motorized recreational access by maintaining access and providing the

opportunity to reopen roads currently closed.

7. Im f Current and Potential Claims On State and Local Governments

R.S. 2477 rights-of-way provide State and local governments greater flexibility in administering lands
within their jurisdictions. It also gives them greater control over access and the uses of neighboring
public and private lands deemed vital to the interests and stability of local economies and culture.
To repeal or limit the R.S. 2477 statute would cause undue hardship on local government and rural
comimunities.

Key Issues

J R.S 2477 has provided State énd local governments greater flexibility in administering lands
within their jurisdictions and has provided access to neighboring public and private lands.

8. Impacts of Current and Potential Claims To Alaskan Native Lands

Several Alaska Native organizations identified problems regarding the possibility of further R.S.
2477 claims across their lands. Many comments characterized assertions as trespass, impacting
Native land and resources, and in some situations potentially threatening to traditional subsistence
pursuits. For example:

"R.S. 2477 right-of-ways within Native conveyed lands have the serious potential to
undermine one of the Alaska Native Claims Settlement Act-to allow the Native people of
Alaska to maintain their own land and resources.”

Key Issues

. R.S. 2477 right-of-way regarded as trespass, impact Native land and resources and may

undermine self-determination of Native Alaskans.

9. Aliernatives Methods of Obtaining Rights-of-way

Appendix IlI, Exhibit A
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disqualify areas currently designhated or under consideration for wilderness status.

. Millard County in western Utah has given BLM notice that it intends to file suit against the
agency to quiet title to an R.S. 2477 that is asserted within a Wilderness Study Area. The
implications of this action must also be discussed.”

Other comments stated that R.S. 2477 presents a good way of preventing areas that are not truly
roadless from qualifying a3 wilderness.

‘. .. road closures are done to further enhance or expand (artificially) wilderness boundaries.
R.S. 2477 may be our only hope in keeping this from happening any further.”

Key Issues

. Current and potential R.S. 2477 roads disrupt management of Federal lands and threaten
resources and public purposes and values of public lands.

. Confirmation of pending or potential R.S. 2477 assertions would degrade or disqualify areas
of public lands designated or proposed for designation as wilderness areas.

Other Commercial Uses

R.S. 2477 is essential to the mineral industry because it helps to maximize access Optlons for
exploration and development. For example:

“The mineral indusiry depends on unimpeded access to remote areas of the public domain,
Any attempt 10 restrict the scope of valid existing rights established under R.S. 2477 will
directly hamper mineral exploration and development which is absolutely vital to this
country's economy and national security.”

R.S. 2477 righfs-of—way have a minimal effect upon the mineral industry due to availability of access
under casual use, "built-in" provisions for access under mining law, and the availability FLPMA,
ANILCA, and other rights-of-way provisions which provide reasonable, alternative means of access.

Key Issues

. R.S. 2477 rights-of-way are essential to mining and other commercial purposes on
public lands

e Casual-use and alternative rights-of-ways are adequate and more appropriate considering

contemporary management of public lands

6. Impacts Of Current and Potential Claims On Multiple Use Activities--Motorized Recreation

Opportunities

Appendix 1, Exhibit A
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@ R.S. 2477 maximizes access options,

. R.S. 2477 may present an opportunity to gain access to areas currently closed, boh pike
and private lands.

. Denial of R.S. 2477 does not eliminate access, it merely leaves access under jurisdiction of
Federal land manager.

4, Impacts Of Current and Potential Claims On The Management of Federal Lands

Pending and other potential R.§. 2477 claims pose a serious risk to Alaska and other Western
National Parks. They potentially threaten the values and purposes for which park lands have been
established. They may also impair the National Park Service’s ability to manage the parks under the
Organic Act mandate. ‘

Similar concerns were voiced regarding Federally designated wildlife refuges, preserves,
conservation units, and other areas. For example:

"Congress certainly did not designate national parks, refuges, and forests in Alaska to protect
wilderness and wildlife values with the notion that an ancient claim could be upgraded,
reconstructed/or converted to uses that are incompatible with the conservation purposes
established in law."

Other comments focused on development and maintenance of a rural road system due to R.S. 2477
and the benefits that system provides to Federal land mangers.

"It should be recognized by federal land mangers that their activities on the land are made
possible largely because counties have exercised their rights pursuant to R.S. 2477, An
extensive network of roads has been built and maintained at the expense of local government
and local taxpayers and to the benefit of the non-taxpaying federal agency managing the
land.”

Other comments stated that the proliferation of R.S. 2477 rights-of-way across the public land
threatens resources and impairs the Federal manager’s ability to carry out management plans or legal
obligations in accordance with environmental protection legislation.

“The fact is public lands can not be managed by the BLM, as Congress intends, when the
fands are covered with a "spaghetti plate” of rights-of-way."

Wilderness was a special concern of many comments.

Confirmation of past R.S. 2477s and the large number of potential assertions, if deemed valid, would
degrade or disqualify areas of public lands proposed for wilderness designation by members of the
public.

Pending and potential R.S. 2477 assertions within wilderness and WSAs threaten to degrade or

Appendix III, Exhibit A
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to the public.”

Several comments stated that Alaska, for a variety of reasons, posed a special situation, and that R.S.
2477 access is particularty critical to that State. Contributing factors include the State’s large Federal
land base coupled with the fact that much of the private, State, and local property has recently been
established from Federal lands with underiying preexisting R.S. 2477 rights-of-way. This unique
situation makes R.S. 2477 rights-of-way particularly important for access and travel in all types of
land in Alaska.

"Because Alaska is a young and sparsely populated state and is only now experiencing the
kinds of growth and development pressure most states experlenced long ago, Alaska’s access

rights, of which R. S 2477 is a key element, must be protected.”

Other comments voiced that R.S. 2477 might expand vehicular access opport_unities to lands currently
closed to due to Federal wilderness legislation or regulatory actions such as off-road vehicle closures.

"Appropriate processes need to be developed to acknowledge R.S. 2477 roads, paths, and
ways inside of wilderness areas and wilderness study areas.”

Others noted that denial of an R.S. 2477 right-of-way does not eliminate access. Access would
remain open under Federal jurisdiction.

. It merely leaves the access under the management and jurisdiction of the BLM or other
federal administrator. This is precisely what Congress intended in the passage of FLPMA."

Similar to the above point, 'many comments identified that existing regulations pertaining to several
multiple-use activities contain access provisions (i.e., 3809 mining regulations) precluding the need
for other authorizations such as a FLMPA or an R.S. 2477 rights-of-way.

Several key issues were raised concerning the present or potential effect of R.S. 2477 rights-of-way
on access to, or through, private lands.

R.S. 2477 facilitates access (o private lands. This is particularly important in the West where
tand-ownership patterns are often checkerboarded or large areas of public lands surround
private inholdings.

Maintaining R.S. 2477 rights-of-way across private lands ensures future access of the public
to public lands; and,

Federal, State, or private individuals should reestablish R.S. 2477 rights-of-way on roads
currently blocked by private tand owners in order to gain access to public lands.

Key Issues
. Assessment of potential impacts is difficult due to lack of information available.

. Alaska may present a unique situation,

Appendix TII, Exhibit A
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. The Departrnent of Interior should clarify what its position has been on this issue historically,

2. Curren of Claims

Some information pertaining to past R.S. 2477 determinations, such as serialized case numbers or
other documentation found on the public land record, was received from participating agencies and,
in some cases, the public. While it is intuitively known that many of the Interstate/State highways,
county thoroughfares, and other roads in the West were granted under the authorlry of R.S. 2477,
little documentation is apparent.

Likewise, very little "hard" or quantifiable information was received on potential R.S. 2477 roads
likely to be claimed in the future. Most speculated only in very broad terms. The number being
either very great, moderate, or very few. These relative values depend upon how the Statute is
interpreted, applied, and most likely adjudicated in the courts, in the future.

The following comments exemplify the range of viewpoints expressed as to the existence of R.S.
2477 rights-of-way on the public and private lands.

"There are hundreds of major and perhaps thousands of minor R.S. 2477 rights-of-way in
Alaska. They exist under law whether they have been “asserted” or not. They exist whether
or they have been recognized by the Federal Government or the State of Alaska. They will
continue to exist until they are “"vacated” in accordance with State law.”

"In Nevada alone there are undoubtedly thousands of vehicle tracks going back to 1866
which are still traceable in this arid and fragile land. To maintain that these are constructed
roads is ridiculous.”

Other comments under this category refer to the existing Departmental R.S. 2477 policy. Numerous
comments, both pro and con, were received.

Key Issues

] Lack of inventory, confusion over the law and its application make it difficult to inventory,
thus asses impacts of potential R.S. 2477 claims.

o State and local governments view R.S. 2477 rights-of-way as property assets. Loss or

reduction of use may constitute a “taking” necessitating compensation.

3. Impacts of Current and Potential Claims On Access To Federal Lands, State Lands, Indian
and Native lands, and private lands,

Many comments stressed that R.S. 2477 was essential because it maximized access options and that
no actions should be taken to change this.

"Any road that was in place before that date (FLPMA) should be left alone and not closed

Appendix 111, Exhibit A
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I History of R.S. 2477 Rights-of-Way

Congressional intent was the key issue raised. What did Congress grant and to whom? And, if a
grant was established, to what extent were rights conveyed? How and when should these rights be
applied? What jurisdictional entity governs these rights?

Numerous interpretations of the Statute were offered to answer these and other questions. Most
discussion, however, can be grouped into one of {wo general categories.

The Congressional grant and the correct application of the law is very broad. For example:

"R.S. 2477 was a blanket authority granting the right to local government to build access
across the public domain for purposes of public conveyance and convenience. The right
granted to local government was not limited to specific tracts or specific dimensions or
specific modes of access. Access ways could be "built” where needed in a manner as
needed and modified as needed under the blanket R.S. 2477 right. The right was total and
without reservation.”

R.S. 2477 should be interpreted in much narrower terms with specific limitations to the establishment
and application of rights. For example:

", . .the historical purpose and intent was to allow miners and homesteaders access across
federal lands in order to relieve a situation of mass trespass.” '

and (paraphrasing).the right is not prospective in establishment of a right-of-way or in the
application of an existing R.S. 2477 highway

Similar positions were presented regarding many of the key elements of the Statute. Various
definitions of the statutory elements of the law were given; including what constitutes a "highway,”
"construction,” and "reserved public lands.”

Other key issues raised, include questions regarding the governing law (State or Federal), the role
of FLMPA and the Alaska National Interest Lands and Conservation Act (ANILCA), and positions
regarding the “scope" of rights conveyed. For example:

FLMPA does not govern interpretation of R.S, 2477, nor can any later  Congressional
enactment do so:”

“The BLM is violating the intent of both statutes by granting R.S. 2477’s pro forma and by
fimiting the Secretary’s ability to retain and manage the public lands for multiple use and
sustained yield . . . "

Key Issues

. There are several relevant interpretations regarding the intent and application of the Statute.

Appendix III, Exhibit A
page 5 of 12



QOther Federal Agency Office Locations

Bureau of Indian Affairs, Tech Services
849 C Street , 4522 MIB

Washington DC 20240

Alice Harwood

U.S. Forest Service
324 25th Street
Ogden UT 84401
Sue Bybee

US. Forest Service

14th and Independence St. SW
P.O. Box 9650

Washington DC 20090
Gordon Small

U.S. Fish and Wildlife Service

1849 C Street NW, MS-670-ARLSQ
Washington DC 20240

Donald Voros

National Park Service, Rocky Mtn. Region
12795 West Alameda Parkway

Lakewood CO 08227

Dick Young, Land Resources

Scoping Commen{ Summary

As stated previously, this appendix summarizes comments received during the scoping effort. The
purpose of this section is to consolidate comments into the issue(s) addressing each category of
information requested from Congress. Comments have been consolidated into the headings listed
below:

¢ History of R.S. 2477 Rights-of-way
¢ Current Status of Claims
e Impacts of Current and Potential Claims on Access To Federal lands, State lands Indian
and Native lands, private lands,
¢ Impacts of Current and Potential Claims on the Management of Federal Lands
¢ Impacts of Current and Potential Claims on Multiple Use Activities
Mining and Other Commercial Uses
Motorized Recreation Opportunities
e Impact of Current and Potential Claims on State and Local Governments
¢ Impacts of Current and Potential Claims on Alaskan Native Lands
¢ Alternatives To Obtaining Rights-of-way
s Alternatives To The Current Validation Process
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BLM Office Locations

Alaska

Alaska State Office

222 West 7th Avenue, #13
Anchorage AK 99513-759
Sue Wolf (907) 271-3293

Arizona
Arizona State Office
3707 North 7th Street
P.0O. Box 16563
Phoenix AZ 85011-6563
Bob Archibald (602) 640-5509

California

California State Office

Federal Building

2800 Cottage Way, E-2841
Sacramento CA 95825-1889
Dave Maclinay (916) 978-4730

Colorado

Colorado State Office

2850 Youngfield Street
Lakewood CO 80215-7076
Herb Olsen (303) 239-3709

Eastern_States
Eastern States Office

350 South Pickett Street
Alexandria VA 22304
Ed Ruda (703) 440-1685

Idaho

Idaho State Office

3380 Americana Terrace
Boise ID 83706

Bill Wiegand (208) 384-3127

Montana

Montana State Office

Granite Tower, 222 North 32nd Street
P.Q. Box 36800

Billings MT 59107-6800

Jim Binando (406) 255-2935
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Nevada

Nevada State Office

850 Harvard Way

P.O. Box 12000

Reno NV 89520-0006

Ken Stowers (702) 785-6478

New Mexico

New Mexico State Office
P.O. Box 27115

Santa Fe NM 87502-7115
Teodoro Rael (505) 438-7419

Qregon
Oregon State Office

1300 N.E. 44th Avenue

P.O. Box 2965

Portland OR 97208-2965
Bob Mollahan {503) 280-7158

Utah

Utah State Office

P.O. Box 45255

Sait Lake City UT 84145-0155
Ted Stephenson (901} 539-4100

Washington DC

Bureau of Land Management (1620 LS)
1849 C Street, NW

Washington DC  20240-9998

Ron Montagna (202) 653-9202

Wyoming

Wyoming State Office

2515 Warren Avenue

P.O. Box 1828

Cheyenne WY 82003

Mel Schlagel (307) 775-6115



In addition, several public meetings were held to gain input. Meetings dates and locations included:

* Salt Lake City, Uiah November 14 and 15, 1992
* Fairbanks, Alaska December 15, 1992

* Anchorage, Alaska December 17, 1992

* Boise, Idaho December 22, 1992

* Billings, Montana January 5, 1993

* Riverside, California January 5, 1993

* Reno, Nevada January 7, 1993

* LeGrande, Oregon January 12, 1993

Throughout this scoping process, numercus additional contacts were made, through the members of
the study task force, with affected interests. To date, 2,345 individuals and organizations have
responded to the task force indicating a desire to participate in the study process.

Scoping Information

Complete copies of all the information submitied to the task force has been reproduced and sent to
each BLM State Office and a designated office from each of the other Federal agencies participating
in this project. [n addition to scoping letters and support documentation received, these files contain
appropriate State statutes, citations to court cases, past administrative guidance, and other materials.
These files are available for review at the offices listed below. For additional information, please
contact the representative listed under each office location.
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Scoping Process and Issue Summary

Introduction

This appendix summarizes the comments received during the information-gathering or “scoping”
phase of the Department of Interior’s Congressionally-directed study of R.S. 2477 rights-of-way.
The information received is appreciated and has greatly assisted in the preparation of this draft
report, - :

Purpose

The purpose of scoping in for this report was to gather views, comments, and information regarding
the history of R.S. 2477 and current and future management of these rights-of-way. The specific
topics of study directed by Congress to the Interior Department included:

* the history of rights-of-way claims under section 2477 of the Revised Statutes

* the likely impacts of current and potential claims of such rights-of-way:

on the management of Federal lands,

on the access to Federal lands, private lands, State lands, Indian and Native lands,
on multiple use activities.

* the current status of claims

¢ alternatives to assessing the validity of claims for rights-of-way

* afternatives for obtaining rights-of-way

In order to respond to Congressional direction within the short time provided for this study, affected
interests were asked to provide information relating to these areas as well as any other feedback they
wished to express to the task force preparing the report. The deadline for submitting information
to the task force was originally January 4, 1992. That date was subsequently moved back to January
14, 1993, in response numerous requests for a comment period extension.

The BLLM Study Process

To address this important public land issue in a manner that responds to Congressional direction, the
BLM assembled a study task force comprised of representative(s) from each BLM State corganization,
the BLM Headquarters Office, and affected Federal land management agencies. Non-BLM
participating offices inciude the Nationai Park Service Rocky Mountain Region in Denver |
Colorado, Bureau of Indian Affairs Washington Office, United States Fish and Wildlife Service
Washington Office, and the United States Forest Service Region 4 Office located in Ogden, Utah.

The active involvement of affected interests from the Western Public Land States has been an
essential element of this study., On November 18, 1992, several hundred letters and "scoping”
packages were mailed to State and local governments, land-use organizations, and other affected
interests. Notification of the study was published in the December 15, 1993 Federal Register. News
releases were distributed to national, regional, and Statewide media outlets announcing the initiation
of the study and requesting information from the public.
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R.8. 2477 SCOPING PROCESS
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A . . . . . . R.S. 2477 Scoping Process and Issue Sumnmary






power or telephone lines after 1974.)

Establish a serialized case file and enter into AALMRS under Case Type 282201,
if the R.S. 2477 is to be noted to the BLM records.

Prepare a letter to the person/office making the filing:

a. Records are noted; OR

b. Refuse to acknowledge the assertion (No Appeal Rights).
Compiliance checks:

a. Is there any degradation of the surface estate?

b. Existence of a highway can be challenged at any time. Has the trail been
litigated (matter for a court of competent jurisdiction, Federal or State)?

c. Rerouting of highway, widening beyond State designated width, and
installation of ancillary facilities requires a separate right-of-way grant.

Con0ne ToDocty

ok, Edward F. Spang
State Director, Alaska
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. C. Information as t0 who used the facility, when they used it, and how it is
currently being used.

d. The actual constructed width of the Highway.

Review the BLM land records to see if the lands were unappropriated at the time
of construction and if the lands are still under BLM jurisdiction. Lands not open
to R.S. 2477 assertions include the following:

a. All lands in Alaska from December 13, 1968, (PLO 4582) through
March 18, 1972 (90 days after ANCSA) and after March 28, 1974
(PLO 5418);

h. Lands which are segregated by reservations, Act of Congress, Executive
Order, Secretarial Order, or, in some cases, classification actions
authorized by statute, and;

c. Lands entered by settlers or located under the mining laws and lands
included in allowed homestead entries which ceased 1o be public lands
during the pendency of an entry or claim.

Review BLM land records, aerial photographs, and/or examine on the ground to
determine when actual construction occurred. The term construction includes:

a. A process of clearing to make a route passable (i.e. removing vegetation
or rocks, filling in low areas); '

b. Road maintenance over several years, or expenditure of public funds;

C. The passage of vehicles by users over time,

Query the State Department of Natural Resources/ Depantment of Transportation
and Public Facilities or other public body to determine if the highway was and

still is a public highway. The determination that the route is a public highway
includes the following elements:

a. It is freely open for all to use;
b. It is included as pant of the State, Borough, or {ocal road system;
c. Public funds have been expended for construction and/or maintenance.

Determine the extent of the right-of-way ancillary uses. Allowed uses include
acreage for ditches, sloping, turnouts, and rest areas. (Unauthorized uses include

Appendix I, Exhibit O
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UNITED STATES DEPARTMENT OF THE INTERIOR
Bureau of Land Management
Alaska State Office
222 W. 7th Avenue, #13
Anchorage, Alaska 99513

2800 (932)

February 18, 1992

Instruction Memorandum Wo. AK 92-075
Expires: 09/30/93

To: DMs
From: State Director, Alaska
Subject: Guidelines for Processing R.S. 2477 Assertions

Since the State of Alaska is becoming more active in the filing of assertions of rights under R.S.
2477, we need to assure that we are ready to respond promptly and that all offices are using
standardized procedures for handling of filings. For the purpose of R.S. 2477, "highway" is
defined as a definite route or way that is freely open for all to use for the type of use intended.
Historically, the term "highway" has been used to include such things as dog sled trails, foot
trails, wagon roads, etc. These types of rights-of-way are acceptable if they meet the criteria set
out below. The following guidelines for processing R.S. 2477 assertions should be followed:

1. Assertion filings should include the following items. (If all of the necessary
information is not included in the initial filing, request the additional information
needed from the person/office filing the assertion.)

a. A map or aerial photograph of a scale 1:63,360 or better with the highway
plotted on it. Maps of the scale 1:250,000 are not accurate enough to
allow us to note our records.

b. Date of construction of highway, if known, (must have been prior to
October 21, 1976). If date of construction is unknown, date(s) of known
use should be given.

Appendix II, Exhibit O
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EXAMPLE OF BOTH ACKNOWLEDGEMENT AND NONACCEPTANCE

Letter of Acknowledgement and Finding of Nonacceptance

The Bureau of Land Management (BLM) has examined the assertion that
road was accepted by County pureéuant to Revised Statute (R.S.) 2477.

We have, for administrative purpcses only, determined that the County
has accepted the Conqressicnal Grant offered in R.S. 2477 over the following
public lands administered by the BLM for the County rcad.

This administrative determination recognizes the County's right %o operate,
maintain, to the axtent that such county road was maintained on Qctober 21,
1976, and terminate the County road on those public lands described above.
Any change in scope or alignment on public lands may require separate
authorization from the BLM pursuant to Title V of the Federal land Policy
Management Act of October 21, 1976,

This acknowlaedgemant will be notad on the BLM's official land records.
We have, for administrative purpcees only, determined that the Congreseional
Grant offered in R.S. 2477 over tha following described public lands
administered by the BLM for the County road did not attach eince:
USE APPROPRIATE PARAGRAPH:
-Construction did naot occur pricr to {a) October 21, 1976, or (b)
Octobar 21, 1966.
-The road was not a public highway.

~The public lands over which the rcad crosses wers reserved from date to
date pursuant to

If the county wighes to make application for a Federal Land Policy Management
Act Right-Of-Way for this road over the public landa determined not to have a
R.S. 2477, you may make such application to .

Sincerely,

Area Manager

Attachment 5
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EXAMPLE OF FINDING OF NONACCEPTANCE OF R.S$.2477 GRANT

Finding of Nonacceptance of R.S. 2477 Grant

The Bureau of Land Management (BLM} has examined the asserticn that
rcad was accepted by County pursuant to Reviged Statute (R.5.) 2477.

We have, for administrative purpcses only, determined that the Congressional

Grant offered in R.S. 2477 over public lands adminiatered by the BLM for theas
County road did not attach since:

USE APPROPRIATE PARAGRAPH

-Construction did not occur prior to {(a) October 21, 1376, or (b}
Octobar 21, 1966.

-The road was not a public highway.

-The public lands cver which the road croeses were reasrved
from pursuant to

If the county wishes to make application for a Federal Land Policy Management
Act Right-Of-Way for this road, you may make such application to .

Sincerely,

Area Manager

Attachment 4
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EXAMPLE OF LETTER OF ACKNOWLEDGEMENT FOR SUBSTANTIALLY UNIMPROVEDR ROADS

The Bureau of Land Management (BLM) has examined the assertion that
road was accepted by County pursuant to Revised Statute (R.5.) 2477.

We have, for administrative purposes cnly, determined that the County
has accepted the Congreesional Grant offered in R.5. 2477 over public lands
administered by the BLM for the County road.

This adminiatrative determination recognizes the County's right to operata,
maintain, to the extent that such county road was maintained con October 21,
1976, and terminate the County road. Any change in scope or alignment on
public lands will require separate authorization from the BLX pursuant to
Title V of the Federal land Policy Managemant Act of October 21, 1976,

Pursuant to Section 302 (b) of FLPMA, you are required to inform us in advance
of any new surface disturbing activity over public¢ lands adminiatered by BLM.

This acknowiedgement will be noted on the BLM‘s official land recorda.

Sincérely,

Area Manager

attachment 3
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EXMAMPLE FOR UTAH STATE, COUNTY, AND MUNICIPAL ROADS

Lattar of Acknowledgement

The Bureau of Land Management (B8LM) has examined the asserzion that
road was accepted by County pursuant to Revided Statute (R.5.) 2477.

We have, for administrative purposes only, determined that County has
accepted the Congressional Grant offered in R. §. 2477 over public lands
administered by the BLM for tha County road.

This administrative determinaticn rcecognizes the County’s right to operats,
maintain, to the extent that such ¢ounty road was maintained on October 21,
1976, and tarminate the County road. Any c¢hangs in scope or alignment on
public lands may require separate authorization from the BLM pursuant te Title
V of the Federal Land Policy Management Act of Octcber 21, 1976.

This acknowledgement will be notad on the BLM's official land racords.

Sincerely,

Area Manager

Attachment 2
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ADMINISTRATIVE RECORD CHECK LIST

R.8. 2477 Administrative Determination for road

At a minimum, each asggertion of a R.S. 2477 right-of-way must bé& reviewed and
the three determining characteristics of acceptance of the congressional grang
dacumentad.

Each administrative record fcr each asserted R.S. 2477 right-of-way must
contain the following headings and asupportive documentation: .

CONSTRUCTION prior to October 21, 1976:

Documentation addressing construction should include the county
assertion. It may also includé maintenance or other county records,
Raview of mape or aerial photographs, for example, U.5.G.35. topographic
mape, Utah Department of Transportation maps, review of BLM records that
might show exiscence or construction of tha asserted right-of-way,
exchange of use maintenance agreements betwean the BLM and the county,
grazing files which might reference access by a particular road, setc.
Other examples of documentation suitable to eetablish evidence of
congtruction include affidavits from persons attesting te personal
knowlaedge of the road cor local newspaper articles from the appropriate
dates describing the assarted road. Not all of these examples must be
included in every record but some explanaticn of how we determined that
there was construction, i.e., that the road existed on October 21, 1975.

For sole source or physically deteriorated documents such as old maps or
mylar overlays, it is acceptable to reference the location of those
documents and make them available for public inspection at the custodial
office rather than damaging the document attempting to reproduce it for
each administrative raecord feor each asserted right-of-way.

PUBLIC HIGHWAY:
Documentation must be developed showing that the asserted right-of-way
wag considered a public highway. The county’'a agsertion may Dbe

sufficient. Additicnal matarial may include county reccrds, BLM
records, or persconal affidavita.

UNRESERVED PUBLIC LANDS:

Include the Historical Index Review performed by the Utah State Office
Divigion of Operaticns in each case file. :

Attachment 1
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Questions on the policy may be directed to Ted D. Stephenson at FIS 581-4100
or commercial 801 539~ 4100,

w‘-“"‘i’«——T\ L
N T R

.,
o

S attachments

1. Administrative Recofd Check List (1lp)}
2. Example for Utah State, County, and Municipal Ropads {lp)
3. Example of Letter of Acknowledgement for Substantially
Unimproved Roadsa (1p)
4, Exampla of Finding of Nonacceptance of R.S. 2477 Grant
{1p) _
S. Example of Both Acknowledgement and Nonacceptance {(1lp)
Distribution
Director, 320, MIB Room 2643

SeD, SC-100
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of Operations will abetract the Hiatorical Index to determine if public lands
ware reserved or unreserved between July 26, 1866, and Octaber 21, 1976. The
authority to make administrative determinations for R.S. 2477 rights-cf-way
may be delagated to Rescurce Area Managers.

Notices of Intent (NOI) published for upcoming RMPs should note that BLM will
be inventorying all existing roads in thae subject planning area, including
R.S8. 2477 rights-of-way. These inventoriea, and agsociated administrative
reviews, are only to aid in develcpment of transportation plans for the
subject RMP. For roads that are asserted Dy counties outside the MSA cycle of
RMP8, appropriate publie notification of at least 30 days ehould be made. The
public notification will take the form of a listing of pending administrative
determinations that are posted in the juriesdictional office and forwarded zo
other BLM Utah District Cffices as wall as the State Office Public Room. ALL
notices of pending adminietrative determinations will be posted for public
inspection from the date of recaipt until the first of the month following 30
days from the date of receipt. The list should be updated the first of svery
month. In instances where the Authorized Officer detarmines that an

- administrative determination must be isgued in advance of the 30 days
mantioned above, then a notice should be published in a newspaper of local
circulation at least I week in advance of tha administrative determination and
notices sent toO tha BLM offices refaerencad above.

(&0/0//:””/3-
Wwhen a right=of-way is asserted for a road that crosees 3é:gqu; and National

Park Service administered lands, the BLM shall coordinate with the National
Park Service/x i ol i ; i i £

RQEACIRGE AT,

Where BLM adminiatratively determines that a R.S5. 2477 grant waa accepted, BLM
shall manage the public lands as if there were a valid right-¢f-way over the
subject public lands. However, BLM may have additional manidgement
reaponaibilities for the underlying servient estate pursuant to Section 302(b}
of FLPMA. -

—

Where we find that the Congressaional Grant did not attach for roads
categorized by the County, BLM will offer to accept applications from the
counties for FLPMA rights-of-way over the subiject lands.

A detarmination by a State or Federal Court that all or a portion of the
asserted right-of-way has been judicially detarmined to ba a "road" is
conclusive, and no additional administrative review is required. Sucgh
judicial determinations should be sent to the Utah State Office Division of
Operations so that the records may be notad.

Attachment 1 to this memorandum ia guidance relative £o minimal requirements
for the administrative record raquired for each administrative determination.
The case file developed for each county must contain an individual factual
determinaticn sheet for each asserted right-of-way reviawed.

Attachment 2 to this memorandum is the format for letters of acknowledgement
to the assearting county for improved roads.

Attachment ) to this memorandum i9 the format for letters of acknowledgemant
te the asserting county for substantially unimproved rcads.

Attachment 4 to this memorandum is the format for findings of nonacceptance of
R.S5. 2477 grant.

Attachment 5 to this memcrandum is the format for a combined letter of
acknowladgement and finding of nonacceptancs.
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United States Department of the Interior [XEE&

-
BUREAL OF LAND MANAGEMENT

['tah stare Office ] [ |

R W
324 Sourh State, Suite 30{
~air Lake €y Deap s 012303
2800
(U=942)
July 22, 1991

Instruction Memorandum No. UT 91-235, Change 1.,
Expirea 9/30/92 ’
To: District Managers
From: State Director
Subject: BLM Utah R.S. 2477 Policy
Purpose: This Instruction Memorandum has been amended primarily to remove

references to Utah State Statutes which categorize roads as to
Clasa. This Memorandum (UT-91-235 Change 1) has been raisaued in
total, including attachments, as a matter of convenience to the
users. -

The following is Burgau of Land Management’s (BLM) Utah policy implementing
the Sec-stary of the Interior‘s Cecember 7, 1988, Policy on Revised Staturta
{R.S.) <477 and the BLM's 2801 Manual.

This memorandum supersades and replaces Instruction Memorandum UT 30-261.

Beginning with the Henry Mountain Resource Management Plan (RMP} and each RMP
subsequently prepared, Utah 8LM will, for adminiatrative purposes cnly. _
addregs the presence or absence of R.S5. 2477 rights-of-way on public lands.
During preparation of the Management Situation Analysis (MSA), the Discrict
will inventory existing roads and issue letters of acknowledgement for R.S.
2477 rights-of-way that are adminiastratively determined to ba present on
public lands within the RMP boundaries cr isgue findings of nonaccsptance of
R.S. 2477 grants where the congressional grant is administratively determined
not to have attached.

No RMP or Management Framework Plan (MFP) will be amended asolely for the
purpese of makxing R.S. 2477 administrative determinations. Amendments to land
useé plana may address R.S. 24778 at the discretion of the District Manager.

Where the MFP or RMP has not considered R.S5. 2477 rights-of-way, the
Authorized Officer shall, on a case~by-cags basis, make administrative
determinations as to the status of rights-of-way across public landa when the
presance or absence of a R.S. 2477 right-of-way is a factor in land use
decisions.

All information developed by BLM or submitted to BLM concerning righta-of-way
being administratively reviewed will be retained in the appropriate serialized
cagse file and shall be available for public inspection. 1If the authorized
officer iasues a latter of acknowledgement, he or shae shall forward a copy of
the letter of acknowledgement and a map showing the location of the R.S5. 2477
right-of-way to the BLM Utah State Office Division of Operations requesting
that the Magter Title Plats he noted. If the Authorized Officer issues a
finding of nonacceptance of R.S. 2477 Grant, he or she is not required to
forward a copy of finding to the BLM Utah State Office Division of Operations
nor shall the Master Title Plats be noted for findings of nonacceprance of
R.5. 2477 grant.

The Authorized Officer shall use the guidance in BLM Manual 2801T4GB in making
R.S. 2477 administrative determinationsa. Tha BLM Utah State Qffice Diviaicon

Appendix II, Exhibit N
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2801 - RIGHTS-OF-WAY MANAGEMENT

.49 Ingress and Egress.

A. Required Access. Pursuant to Section 1323(b) of ANILCA (16 USC
3210), BLM is required to allow access to nonfederally owned :land
surrounded by public land managed under FLPMA a¢ necessary to secure to the
owner the reasonable use and enjoyment thereof. Ingress and egress need
not necessarily require the highest degree of access, but rather, a degree
of access commensurate with the reasonable use and enjoyment of the
non~Federal land. The access necessary for the reasonable use and
enjoyment of the non-Federal land cannot be denied, so long as the
landowner complies with the authorized officer’s rules and regulations.

B. NEPA Analysis. The alternatives analyzed In the NEPA document do
not have to be limited to proposed routes located entirely on public
lands. An analysis of alternative routes may identify a route with less
negative enviroomental {fampact, that entalls the use of nonpublic lands.
The proponent of the right-of-way aud the owner of the potentially affected
nonpublic lands should be personally. informed of the results of the NEPA
analysis, There should not be the slightest implication that BLM will
require the use of the nonpublic lands.

C. Decision. The best route for the right-of-way should be granted,
using a notice to proceed to prevent constrdction on the publie land until
the access across the nonpublic land 18 assured. When these situations
arfge, a well documented case flle is essential and shall be maintained by
the authorized officer.

BLM MANUAL

_ . Rel. 2-263
Appendix II, Exhibit M 3/8/89
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2801 - RIGHTS-OF-WAY MANAGEMENT

G. Reservolrs, Canals, and Ditches under RS 2339 and RS 2340, The
Act of July 26, 1866, as amended (formerly codified at 43 USC 661), granted
rights~of-way on public land for reservolrs, canals, and ditches for the
conveyance of water necessary for use in mining, agriculture,
manufacturing, and other purposes. No right-of-way grant from BLM was
necegsary. The authority to use the public lands was contingent upon the
holders obtaining a water right under the appropriate State laws. Holders
- of these grants shall be encouraged to have them acknowledged by having BLM
note the rights-of-way on the records. The Act was repealed by FLPMA and
all new reservoirs, canals, and ditches on public lands must be authorized
by a FLPMA right-of-way grant.

1, Documenting Reservolrs, Canals, and Ditches Under RS 2339.
The suggested procedure for acknowledging such rights~of-way in BLM records
is as follows:

a, The person or entity wishing to have existing ditches,
canals, or reservolrs noted to the public land records under RS 2339 should
file a written request with the appropriate District or Resource Area
Office. The request should include information on dates of coanstruction,
rights to water, and other pertinent information., A copy of the document
evidencing the vested water right should also be £iled. A suitable map
should be included. WNo fees, reimbursement costs, or rentals are collected.

b. Review the documents filed to determine that the facility
was constructed prior to October 21, 1976, and that a vested and accrued
water right existed at the time of construction.

c¢. The request should be serialized and the documents
agsembied in a case file when a determination Is made that a wvalid
right-of-way under the 1866 Act exists. Send a letter to the proponent
acknowledging receipt of the documents and stating that the request has
been forwarded to the State Office for notation of the records.

d. The records will be noted and the file stored in
conformance with the procedures of the particular State.

2. Reconstruction, Realignment, and Maintenance. The holder of a
reservolr, canal, or ditch under RS 2339 and RS 2340 has the right to
maintain the facility. The statute does not define the length, width, or
extent of these rightg—of-way. Reasonable wmaintenance activities shall be
allowed. Any substantial realignment, relocation, or recenstruction of a
facility must be authorized with a FLPMA right-of-way grant. Any surface
disturbance not within an area previously disturbed by the facllities
including construction, operation, or malntenance activities is considered
realignment or reconstruction.

BLM MANUAL

_ - . 2-263
Appendix 11, Exhibit M e 338/89

page 6 of 7
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2801 - RIGHTS-OF-WAY MANAGEMENT

(3) For ancillary facilities constructed subsequent to
November 1974 with the highway holder's permission, BLM authorization is
required, including payment for use durlng the period between construction
and BLM authorization, It is Departmental policy that such facilities
constructed between November 1974 and December 7, 1988, be accommodated by
right-of-way or other authorization; removal or relocation will be
considered cnly in rare and unusual circumstances and with prior approval
of the Director (320).

(4) Ancillary facilities constructed outside the highway
right-of-way, without the highway right-of-way holder's permission, or
subsequent to December 7, 1988, are not authorized and appropriate action
to resolve the unauthorized use situation should be undertaken.

¢, Abandonment. Abandonment, including relinquishment by
proper authority, occurs in accordance with State, local or common law or
Judicial precedence, For highways held by local governments, most states
have procedural statutes for abandonment proposal, hearing, and final order
by the appropriate governmental entity. For those highways held by the
"public in general,” local statutes may or may not exist, Petitioning the
appropriate govermmental entlty for abandomment of unnecessary RS 2477
highways is a tool available to BLM,

d. Conversion to Title V Highway Rights-of-Way. Due to the
uncertain nature of RS 2477 highway rights-of-way, 1t may be mutually
beneficial to BLM and the local highway entity to convert RS 2477 highway
rights«of -way te Title V of FLPMA. This sgshould be considered when the
local highway entity seeks a Title V right-of-way to authorize partial
realignment or similar action in conjunction with an RS 2477 right-of-way.

C. Access to Mining Claims. {(Reserved)

D. Access to Salable Minerals. {(Reserved)

E. Access to Leasable Minerals Other than 01l and Gas. (Reserved)

F. Fact Finders Act. Subsection 4P of the Act of December 5, 1924,
(43 Stat, 704; 43 USC 417) authorizes the reservation of a right-of-way or
easement to the Unlted States over public land withdrawn for Bureau of
Reclamation project purposes by the Bureau of Reclamation. Any needs for
Bureau of Reclamation projects, not located on withdrawn publiec lands,
shall be authorized with a FLPMA right-of-way grant. A Bureau of Land
Management/Bureau of Reclamation Interagency Agreement dated
March 25, 1983, eatablishes when this procedure will be used and the means
by which reservations are made. The authorized officer shall note such
reservations on the Master Title Plats. These reservations may be
transferred or assigned to an irrigation district or to various water user
groups by the Bureau of Reclamation.

BLM MANUAL
. . Rel. 2-263
Appendix II, Exhibit M 3/8/89
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2801 - RIGHTS-OF-WAY MANAGEMENT

4, Management Issues. Reasonable activities within the RS 2477
right-of -way are within the jurisdiction of the holder., These include, but
are not necessarily limited to, maintenance, reconstruction, upgrading, and
the 1ike. Under RS 2477 BLM has no authority to review and/or approve such
reasonable activities. BLM's concern is whether such activities are
confined within the boundaries of the right—of-way or whether such
activities 'are so extreme that they will cause unnecessary degradation of
the servient estate. Activities beyond the boundarles may require a
right-of-way ot other authorization. Where unnecessary degradation is
anticipated, BLM's recourse is to negotiate or, as a last resort, seek
injunctive relief. '

a. Width.

(1) For those RS 2477 rights—-of-way in the State, county,

or municipal road system, 1l.e., the right-of-way is held and maintained by
" the appropriate government body, the width of the right-of-way is as

- @2ified for the type of highway under State law, if any, in force at the
te+ - rime the grant could be accepted. The width may be specified by a
general State atatute, l.e., secondary roads are 60 feet in width, or may
be very specific, 1.e., the statute authorizing State Highway 1 specifies
the width to be 200 feet. Some statutes may establish a width that is-
"reasonably necessary” for the needs of the particular road - a floating
width, In these cases “"reasonably necessary” 1is determined under the
conditions existing on the date of repeal (October 21, 1976}, or such
earlier date when RS 2477 was no longer applicable to the parcel of land.

(2) Where the right—-of-way is not held by a local
government, or State law does not apply, the width is determined from the
area, including appropriate back slopes, dralnage ditches, etc., actually
in use for the highway at the later of (1) acceptance of the grant or (2)
logss of grant authority under RS 2477,

b. Ancillary Uses.

(1) Anecillary uses or facllities usual to public highways
have historically involved electric transmission lines and communication
lines located adjacent to but within the highway right-of-way. Prilor to
November 7, 1974, the holders of such facilities were not required to
obtain permission from BLM, only from the holder of the highway
right-ofway. Facilitlies constructed outside the highway right-of-way on
or after November 7, 1974, require authorization from BLM.

(2) For ancillary facilities constructed prior to November
1974, place such information that is available, e.g., & copy of the highway
holder's permission or similar documentatlion, in the RS 2477 case file. NWo
further action is necessary.

BEM MaNUAL Rel, 2-263
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2801 = RIGHTS-OF-WAY MANAGEMENT

c. Publie Highway. A public highway is a definite rvoute or
way that 1a freely open for all to use for the type of use intended., A
toll road may be a public highway if the only limitation is the payment of
the toll by all users, Roads or ways that have had access restricted to
the public by locked gates or other means are not consideredypublid
highways. The inclusion of a highway in a State, county, or municipal road
gystem constitutes it being a publi¢ highway. Absent evidence to the
contrary, a statement by an appropriate public body that the highway was
and 1s considered a public highway will be accepted.

NOTE: Appropriate local law must be considered in determining what
constitutes a public highway; some jurisdictions allow or
permit a public highway to exist with the general publicy
others may require a formal resolution by the State, county, or
municipality adopting the road as a public highway.

2. Acknowledgment. Acknowledgment of the existence of an RS 2477
highway right-of-way is an administrative action and is not subject to
appeal to the Interior Board of Land Appeals. Where conditicns exist on
public lands to support the acceptance of the Congressional grant, the
Authorized Officer will issue a letter of acknowledgement and treat the
highway as a valid use of the publie lands. Where the evidence does not
gupport acceptance, the Authorized Cfficer will i{nform the asserter, if
any, that BLM does not recognize a highway. (Again, this is not a
rejection and carries no right of appeal.)

3. Documenting RS 2477 Rights-of-Way. Minimal documentation,
elther submitted by the asserter/holder or developed by BLM, consists of
(1) map(s), survey(s), aerial photography, or similar from which the
location can be determined; (2) deseriptive information to show that the
highway was constructed on unreserved public lands; (3) information on
public highway status; (4) the name and address of the asgerter/holder, if
known; and (5) where acknowledged by BLM, a copy of the acknowledgement
letter to the holder or, where holder is unknown, a memorandum for the file.

a. For acknowledged RS 2477 rights~of-way, a case file must be
established, a serial number assigned, and the official records noted. For
State, county, or municipal RS 2477 rights-of-way, a single case file and
gserial number may be established for the individual entity {State of Idaho,
Bingham County, lIdaho, etc.) regardless of the number of separate RS 2&77
rightg-of -way held by that entity.

b. Where the authorized officer refused to acknowledge an RS
2477 right-of-way, a case file need not be established. However,
discretion is advised. On controversial cases or where the material upen
which the decision was based may be unrecoverable, esgtablish a case flle,
assign a serial number, and close the case 30 days after the letter
refusing to acknowledge the right-of=-wav has been issued.

BLM MANLUAL Rel. 2-263
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2801 - RIGHTS-OF-WAY MANAGEMENT

a., Unreserved Public Lands.

{1) Public lands of the United States that were open to the
operation of the various public land laws enacted by Congress are
consldered unreserved public lands. Lands that were reserved or dedicated
by an Act of Congress, Executive Order, Secretarial Order, or, in scme
cases, classification actions authorized by statute, were not subject to RS
2477 during the existence of the reservation or dedication. Likewise,
lands preempted by settlers under the public land laws or located under the
mining laws were not subject to RS 2477 during the pendency of the entry,
claim, or other. The general withdrawals by Executive Orders 6910 and 6964
are not considered to have removed public lands from unreserved status.

(2) Between 1866 and 1976 it 1s possible that a single
parcel of land was subject to and not subject to RS 2477 numerous times
through various land status changes. Thus, a highway initiated while land
waa regerved might subsequently qualify under RS 2477 if the conditions
were later met when the land returned to the status of unreserved public
lands. Appropriate status must be checked relative to any highway being
congldered for acknowledgement.

b. Construction.

(1) Construction must have occurred, or have been initiated
(actual construction must have followed within a reasonable time), while
the lands were unreserved public lands. Construction i3 a physical act of
readying the highway for use by the public according to the available or
intended mode of transportation - foot, horse, vehicle, etc. Removing
high vegetation, moving large rocks out of the way, or £11ling low spots,
etc,, may be sufficlent as construction for a particular case. Recad
maintenance or the passage of vehicles by users over time may aqual
constructlon,

(2) Where counstruction was initiated by survey, planning,
or pronouncement by public authority while the lands were unreserved public
lands, actual construction could occur within a reasonable time even 1f the
status of the land changed. Reasonable time must be determined in
accordance with the gpecific conditions, l.e., one or two construction
seasons for a minor county road, perhaps 3 to 5 years for a Federal-aid
highway.

BLM MANUAL Rel, =283
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2801 ~ RIGHTS~OF-WAY MANAGEMENT

2. Examples of Casual Use. Casual use may include the following
activities and practices:

a. Recreation activities such as use of roads for hunting and
sightseeing., This does not include driving in areas where vehicle use 1is
prohibited.

b. Domestic uses or activities associated with managing
ranches, farms, and rural residences 1includes trucking of products and use
of support vehicles. '

¢. Ingress and egress on existing roads and trails.

d. Activities necessary to collect data for filing a
right-of-way application such as vehicle use on exlsting roads, sampling,
marking of routes or sites, includlng surveylng or other activities that do
not unduly disturb the surface or require the extenslve removal of
vegetation.

@¢. Minor activities or practices that have existed over a
period of time without a grant and without causing appreciable disturbance
to the public land resources or Improvements.

B. Revised Statute 2477 (RS 2477). (See Departmental Policy
Statement, RS 2477 in appendix 3,) The Act of July 26, 1866, RS 2477,
repealed October 21, 1976, (formerly codified at 43 U.S.C. 932) provided:
"The right of way for the construction of highways over public lands, not
reserved for public use, i3 hereby granted.” Acceptance of the grant
occurred when a publie highway was constructed on unreserved public lands,
Holders of such rights-of-way shall be encouraged to have them acknowledged
by having the BLM note the right-of-way on the records (MTP/AIMRS) in the
same manner ag other existing rights-of-way.

1. Criteria for Identification of RS 2477 Public Highway
Rights-of-Way. Three conditions must must have occurred before October 21,
1976 (date of repeal) for BLM to acknowledge the exilstence of an RS 2477
right-of-way; the lands involved must have been public lands, not reserved
for public uses, {(called unreserved public lands) at the time of
acceptance; some form of comatructionm of the highway must have occurred;
and the highway 8o constructed must be considered a public highway.

BLM MANUAL
Rel. 2-~263
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Departmental Policy Statement, RS 247/

Widch:

Por those highwey R/We in the State, county, or sunicipal croad systes,
1.e., the R/W {s held aud maiotsined by ths appropriite govermment body,
the width of the R/W 1s ss specified for the typa of highway under Scate -
law, 1f any, in force at the time tha grant could be accepted,

In sone casae, the specific RIW may have basn glven & lesser or greatar
width at the time of creation of the public highway than that provided in
State law, .

Where State law doss not exist or is not applicable to the apecific
highway R/W, the widch will be determined {n the same sanner as below for
non=governmentally cootrolled highways.

WVhare the highway R/W {s qot held by a local government or 5tate law doas
not &pply, the width is determined from the area, including appropriate
back slopes, draioage ditches, ets., actually in use for che highway at
the later of {1) acceptance of the grant or (2) lose of grant suthority
under RS 2477, a.g., tapeal of RS 2477 oa Octobar 21, 1979, or an eatllier
removal of the land fros the status of public¢ lsads sot resecved for
public uases.,

Abaudomment:

Abandooment, including relinquishment by proper authority, occurs in
sccordance with State, local or common law or Judicial precedecce.

Reaponsibilicies of Ageucy and Right—of-iay Holder:

This policy sddresses the creation and abandowment of propearCy lnterests
under RS 2477 snd the respective property rights of the holder of & R/W
and the owner of the servienc satace.,

Under the grant offeced by RS 2477 and validly accepted, the interests of
the Dapartaent ace that of ownec of the servient estate and ad Jacent
landa/resoucces, In this context, the Department has no management
control under RS 2477 over proper uses of the highway and highwsy R/W
unless we can demondCrate unnecessary degradation of the servient sstate.
It should be ooted, however, chat this poifcy does nat deal with the
applicablitey, if any, of other federal, etate, and/or local laws on the
managensnt or regulation of R/We reserved ; _csusnt to RS 2477,

Reasocable activities within the highway R/W are within the jurisdictlon
of the holder. As such, the Departmant has ac authocity under RS 2477 to
review and/or approve such reasonable sctivities, However, teview snd
approval way or sy ool occur, depending upoo the applicability, {f any,

of other federal, state, or local laws or general relevance to the use of
L 3 RN.
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Depactmental Policy Stacement, RS 2477

Coastruction is & physical act of resdying cthe highway for use by the
public accordiag te the svailable or intended mode of trassportation -
foot, horse, wehicle, atc. Removing high vegetation, soving large rocke
out of the wvay, ar filling low epocs, etc., way be gufficlent as
coascruction for & particular case,

Survey, planning, ov procouncesant by public authoricies may initiate
coastruction, ut doas oot by itself, counstitute conacruction., Com-~
struction sust have bean initiated prior to the repsal of RS 2477 and
actual coamtructioa must have followed withic & reasonable tise.

Road saintenancs over several years may equal actusl coastructiow.

The cassage of wwhicles by users ovar time say equal sctual coostruction.

Public Highway:

A public highway is & definitive touts or way that 1s f{reely opas for all
to usa. 1t oeed sot necessarily be opan to vehicular traffic for a
pedestrian ov pack anisal trail say gqualify. A toll rosed or trall ia
still a public highway if the only limitaticon is the payment of tha toll
by ell users. Multiple weys through a geosral area aay not qualify ae s
dafinite roucte, however, avidence may show that one or another of the ways
aay qualify.

The inclusion of & highway 1o s State, county, or auaicipsl road syscam
constitutes being a public highwaey.

Expenditure of construction or maintenance sooey by an appropriste public
body is evidance of tha highway being s public highway.

Absent avidancea to the coatrary, a itatct_ont by an appropriate public body
that the highway vae sod atill is considersd a public highway will de
sccepted.

Ancillary uses or facilities usual to public highwaye:

Facilities such as rosd dcainage ditches, back and front slopes, turnouts,
rest aceas, aod th, 1ike, that facilitate use of the highway by the public
are cousideared part ~f the public highway R/W graat.

Ocher facilities such as teleaphone linss, electric linas, sCc., that wers
oftan placed along highways do not facilitate use of tha highway sod are
oot considered part of the public highway A/V grant, An exception is the
placement of such facilities along such R/W grants on landa adeinistersd
by the Bureau of Land Masagement prior to Wovesbar 7, 1974, Prior to this
date, the requiresent of filing ea application for such lacilities was
waived, Any oav fasility, addition, sodificatiocs of routs, etc., stter
that date requires the filing of an aspplication/parmit for such facilicy.
Pacilities that ware constructad, wich permission of the R/W heldsr,
becwasa Novembar 7, 1974, aod the effective deze of this policy, should,
except in rere and vousual circumstances, be saccommodated by lysuance of a
R/W or parwit suthoriziag the continuance of such facllicy.
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Departmental Policy Staremong, RS 24/

RS 2477
Section 8 of the Aet of July 14, 1366
Revised Scatuce 2477 (43 U,5.C. 932)
Repesled Qctober 21, 1376

Section B of the Act of July 26, 1866, provided:

“The right of way for the conetructton of highways ovar publlc
lands, not reserved for publlc uses, 1s heteby granted.”

Although this statute, &3 ¥.5.C. 932 (RS 2477}, van repealed by Title VII of
the Pederal Land Policy and Mansgement Act of October 21, 1976, 90 Star. 1733,
many righta-of =way (R/W} for publiec highways obtained under Che ststuta sxist
or say arist on lands adminietarad by the Dapartvment and other Federal
ageacies. Tha existecss or lack of eristecce of such highway R/We has
aaterial bearing on the development and implessntation of msanagement plans for
conservacion system units aod other sreas of Pederal lenda. Land menaging
Bureaue of the Departmwent should develop, 48 appropriste, intecrnal proceduces
for administratively recognizing those highways seecing cthe following criteria
and recording such recognized highwaye on tha land status cecords for the arss
aanaged by that Burasu.

Acceptance:
To constituts acceptases, 4ll thiee conditicns must have besn met!:

1. The lands iovolved wuat have been public lands. not reserved fov
public uses, at the time of acceptance.

i. Some fors of coamstruation of the highway must have occurced,

3. The highway so constrycted muat be c¢onsidered a publlc highway.

Budlic lands, oot resarved for public uses:

Public lands ware thoss laonds of the United States that were open to the
opaeration of the various public land laws enacted by Congresa.

Public lande, not reserved for public uses, do oot fnclude public lands
raserved or dedicatad by Act of Coungrass, Executive Order, Secretarial
Order, or, in sone casas, classification actions authorited by sta ute,
dycing the sxistencs of that reservation or dedication,

Public lands, not resarved for public uses, do not inelude public lande
pre~smptad or entarad by settlacas under the public land lawe or locatsd
under the siaing laws which cessed to be pubdblie lsods during the pesdaney
of tha encry, claia, or other.

Construction:

Construction sust have occurred wiilie the landa were public linds, not
reserved for public uses.
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Ceparcmental Policy Statement, AS 2477

=g SECRETARY QF THE INTERIQR -

wWASHINQTON

Mamorandum

To: Seacretary

e

- o
= Wl
From: 452 rgeistant Sscratary for Flsh and wWildlife and Parks an Reces
‘~hgsistant Secretary for Land and Minerals Hanaqcmodﬁ‘T
. L7
Subjact: Cepartmsentsl Policy on Section # of tha Act of
July 246, 16864, Ravised Statuta 2477 (Rapealed),

Grant of Right-of-wWway for Public Highways (RS 2477)

Although RS 2477 was rapsalsd nearly li ysars ago, controvarsies
pericdically arise regagrding whethar a public highway vas sstanlished
pursuant to the congressional grant urnder RS 2477 and the axtant aof
rights obtained undar that grant. Under RS 2477, the United Statas
had (has) ne duty or authority to adjudicats an asssrtion or
application. Howevar, it ls nacessary in the proper managemant of
Faderal lands to be able to recogniza with some cartainty the

existanca, or lack thareot, of public highway grants cbtainad undar
RS 2477,

With the passags of the Fedsral Land Policy and Managemant AC%, the
Bureay of Land Managemant {BLM) daveloped procedures, policy, and
criteria for recognition, in cooparation with local governments, of
thie existanca of such public highways and notation to the ALM's land
records. This has allowed tha BLM to develop land use plans and to
maka appropriate management decisions that consider the existence of
these highway rights,

Issuas have vacantly been rsised by ths Stats of Alaska and cthers
which question not only tha B8LM policy but alsoc the managenment
actions by othsar bursaus within the Department. Wa hava had the BLM
raview and TepoOrt on tha various issuas and concarns (Attachment )
and consulted with the sState of Alaska, tha BIM, tha Fish and
Wildlife Servicae, and tha National ParkX Sacvige.

We believa that the land sanagamant objectives of the Dapartment will

ba improved with adoption of & Cepartmental policy and reccamend that
tha actached policy {(Atctachmant 1) ba adopted for Departaentwide usa.

Approve: _Donsld Paul Hodel Disapprova:

sate: OEC 07 1948 Date:

Attachments: 1-RS 2477 Pellcy
2-BLM Report

Ceisbrating the United Siates Constitution

Appendix II, Exhibit L
page 41 of 44




D

37

Appendix 11, Exhibit L
page 40 of 44



VI

TERMS AND CONDITIONS

The Organic Act of the National Park Service, 16 U.S.C. 1, and
specific park enabling legislation reguire the NPS to manage lands
to conserve scenic, natural, historic, and wildlife resources for
enjoyment by future generations. Therefore, the NPS has the
statutory authority and obligation to manage RS 2477 rights-of-
way across NPS lands to prevent derogation of park values.

The National Park Service has therefore, determined that the
following terms and conditions are necessary:

{Develop with reference to Attachment € and with assistance
of the Regional Solicitor.)

36 Appendix 1I, Exhibit L
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Outside the scope of administratively recognized RS 2477 rights-
of-way, no expanded width, altered use, or improved facilities
shall be permitted on NPS lands without appropriate additional
authorization by the NPS and compliance with all applicable federal
laws, including the National Environmental Policy Act, the National
Historic Preservation Act, and in Alaska, the Alaska National
Interest Lands Conservation Act. In general, excepting specific
language in park units establishing legislation,” the NPS is not
authorized to grant rights-of-way across park lands for public
highway purposes.

35
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DETERMINATION OF THE SCOPE OF THE RIGHT-OF-WAY

Property rights may include the right to possess, use, dispose,
transfer, encumber, exclude, or any other right of ownership. The
scope of a right-of-way is that collection of property rights that
have been granted to allow one party to cross the lands of another
party. The U.S. Court o¢f Appeals, Tenth Circuit, stated in

footnote % of Sierra club v, Hodel (Burr Trail), that,

The "scope" of a right-of-way refers to.the bundle of property
rights possessed by the holder of the right-of-way. This
bundle is defined by the physical boundaries of the right-
ocf-way as well as the uses to which it has been put. 848 F.z2d
1068 (10th Cir. 1988).

The scope of an RS 2477 right-of-way administratively recognized
by the NPS is the set of property rights the NPS acknowledges were
accepted by construction of a public highway across unreserved
public. lands before repeal of RS 2477. Only those property rights
that could be lawfully accepted under applicable federal, state,
local, and common law in effect at the latest time when the RS 2477
grant was available shall be administratively recognized by the
NPS.

Determination of scope shall address at least three elements from
the bundle of property rights that constitute the scope of RS 2477
rights-of-way, including: width, use, and development.

WIDTH: In accordance with Department of the Interior policy, we
have detarmined that the width of the right-of-way is
. {(May explain how width was determined, i.e., as
defined by state law, area actually in use, etc.)

U8B: (Define usage taking into account allowable considerations
for chk:nging technology, i.e., may have been animal-drawn vehicles
originally, but we now use cars and trucks. In those instances
where it was and remains a sled or pack trail, so state.)

DEVELOPMENT: {(Normal maintenance, including realigmment and
reconstruction to no higher standard, within the right-of-way width
must be recognized.)

Within the scope of administratively recognized RS 2477 rights-
of-way, major modification, upgrading, or improvement of facilities
shall require NPS compliance with the National Environmental Policy
Act, the National Historic Preservation Act, and in Alaska, the
Alaska National Interest Lands Conservation Act.

34
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Iv

ACKNOWLEDGEMENT OF RIGHT-OF-WAY

Asserting party: (See Part II A.l.)
Identification asserted right-of-way: (See Part II A.2.)

The National Park Service has examined the assertion that the
above-identified road was accepted as a public road by

(asserter) pursuant to Section 8 of the Act of July
26, 1866, commonly known as Revised Statue (RS) 2477.

We have, for administrative purposes only, determined that

{asserter) has accepted the Congressional Grant offered
in RS 2477, over formerly public lands now administered by the
NPS, for the above-identified road.

This administrative determination recognizes your right to
operate and maintain, within the scope of the right-of-way as set
forth in Attachment No. 1 hereto, and to terminate the

reoad.

Pursuant to the National Park Service Organic Act, Section 1
and/or the minining in the Parks Act, 16 U.S.C Section 1902,
operation and maintenance of the road
within the scope of the right-of-way 1s further subject to the
terms and conditions set forth in Attachment No. 2 hereto:

Administrative recognition of RS 2477 rights-of-way across
National Park Service lands by the National Park Service
does not grant any interest in land; such administrative
recognition is an acknowledgment of the probable validity of
a right-of-way established under RS 2477.

The National Park Service reserves management authority over
administratively recognized RS 2477 rights-of-way across
National Park Service lands pursuant to applicable federal,
state, local, and common law.

This acknowledgement will be noted or the National Park Service's
official land records and a copy will be provided to the Bureau
of Land Management.

Sincerely,

Director
National Park Service

ce:
Bureau of Land Management State Office
Regional Solicitor
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IIT (alternate)
DETERMINATION TO WITHHOLD ADMINISTRATIVE RECOGNITION

The National Park Service has examined the assertion that
rcad was accepted by (asserter)
pursuant to Section 8 of the Act of July 26, 1866, ccmmonly xnown
as Revised Statute (RS) 2477.

We have, for administrative purposes only, determined that the
road has been abandoned due to long-standing
disuse of this road by the public.

The National Park Service does not recognize the existence of this
claimed right-of-way.

Sincerely,

Regional Director

cc:
Bureau of Land Management State Office
Regional Solicitor
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ITI

DETERMINATION TC WITHHOLD ADMINISTRATIVE RECOGNITION

The National Park Service has examined the assertion that

road was accepted by _ {asserter)
pursuant to Section 8 of the Act of July 26, 1866, commonly known

as Revised Statute (RS) 2477.

" We have, for administrative purposes only, determined that the
Congressional Grant offered in RS 2477 over formerly public lands
now administered by the NPS did not attach since:

USE APPROPRIATE PARAGRAPH

-Construction did not occur prior to the withdrawal of the
land for park on

-The road was not a public highway at the time the grant was
available. '

-The lands over which the rovad passes were reserved from

{(date) pursuant to , and thus not
available for an RS 2477 grant.

Sincerely,

Regional Director

ce: '
Bureau of Land Management State Office
Regional Solicitor
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I1I

INSUFFICIENCY/SUFFICIENCY OF DOCUMENTATION

We have received your assertion of the existence of a right-of-
way ‘along the road pursuant to the authority of
Section 8 of the Act of July 26, 1866, commonly Known as Revised
Statue (R3S) 2477.

-THEN, EITHER-

Insufficient documentation was provided to allow us to proceed with
a review of your assertion.

(HERE LIST THE DEFICTIENCIES)

Upon receipt of this information, we will proceed with review and
administrative determination. _ '

-OR=

You appear to have provided sufficient information for us to begin
the review process, although it may be that during such review, we
may determine that further information/documentation will be
necessary.

We will shortly publish a public notice of your assertion. The
public will have thirty days from the date of such notice <tc
provide information relative to this asserted right-of-way. An
administrative determination as to the validity of this right-of-
way will be made within a reasonable time thereafter.
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I

Public Notice (Sample)

Draft Press Release/Notice

Superintendent John O. Lancaster announced that Kane County has
asserted a right-of-way for the Warm Creek Road within Glen Canyon
National Recreation Area. Under an 1866 law called Revised Statute
2477, rights-cf-way were granted for the purpose of establishing
public highways. Aithough RS 2477 was repealed in 1976,
controversies periodically arise regarding whether a public highway
was established pursuant to the congressional grant under RS 2477.

In the management of Federal lands, it is necessary to determine
the existence of public highway grants obtained under RS 2477. To
determine this, the National Park Service (NPS) has developed an
administrative process to evaluate the probable existence of these
rights-of-way. _

For an assertion to be acknowledged by the NPS, the road must have
been constructed and maintained across public land for public use
prior to the withdrawal of these lands from the public domain. For
Kane County to have a right-of-way, the road must have been
constructed prior to 1910,

The NPS has initiated a formal RS 2477 determination process for
the Warm Creek Road inside Glen Canyon National Recreation Area.
The road crosses the following lands:

T435., R3IE., SLM
Sec., 9, 10, 1l2-18

T43S.,R4E, SIM
Sec. 5-7

T42S., R4E., SLM
Sec., 31, 32

Anyone having information on the construction of the Warm Creek
Road is urged to provide that infermation to Glen Can' »n National
Recreation Area. This information must be provided within 30 days
of this notice.

For information on the specific route being reviewed, or if you
have information that would assist the NPS in making the required
RS 2477 determination, please contact Victor Knox, Chief, Division
of Professional Services, Glen Canyon National Recreation Area,
P. 0. Box 1507, Page, Arizona 86040.

NOTE: This is a sample only. Other forms of public notification
should be used as necessary.
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ATTACHMENT D
SAMPLE DOCUMENTS
I. Sample Public Notice.and Press Release -- Beginning Revieu
of an RS 2477 Assertion

II. Insufficiency/Sufficiency of Documentation
III. Determination to Withhold Administrative Recognition

IV. Statement of Administrative Recognition

V. Determination of Scope

VI. Terms and Conditions

VII. Final Public Notice -~ Administrative Recognition of an RS
2477 Assertion

28
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require resource monitoring and impact mitigation,

require plans for activities within the scope of the right-
of-way subject to written NPS approval,

require compliance with applicable federal, state, local, or
common law including the National Envircnmental Policy aAct,
the National Historic Preservation Act, and in Alaska, the
Alaska National Interest Lands Conservation Act.

27
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K.

LC

requirements for restoration, revegetation, and curtailment
of ercsion on lands affected by RS 2477 rights-of-way;

requirements to halt any activities with the potential to
disturb or destroy archeolegical, paleontological, or
historical resocurces upon discovery of such resources;

requirements for notification of appropriate park
superintendents in writing not less than ten (10) working
days prior to the start of construction, operation,
maintenance, or termination of RS 2477 rights-of-way across
NPS lands;

requirements to ensure that activities within RS 2477 rights-~
of-way Will not violate applicable air and water quality
standards and related facility siting standards established
pursuant to law; '

requirements for holders of RS 2477 rights~of-way to do
everything reasonably within their power to prevent and
suppress fires on or near such rights-of-way;

requirements to prevent damage to the environment, including
damage to fish and wildlife habitats;

requirements to prevent hazards to public health and safety;

requirements to allow superintendents or other authorized
NPS officials to enter and inspect RS 2477 rights-of-way
without restriction;

requirements to employ measures to avoid or minimize adverse
environmental or social impacts; and

in Alaska, requirements to protect the interests of those
individuals living near RS 2477 rights-of-way who rely on
the fish, wildlife, and biotic resources of the area for
subsistence purposes.

and conditions may, for example:

set minimum or maximum rocad standards for borrow sources,
staging areas, materials storsjye, road surfaces, design
speed, drainage systems, culverts, bridges, pullouts,
turnarounds, signage, fencing, etc.;

limit or prohibit certain types of vehicles,

require or limit maintenance activities,

provide for seasonal, temporary, Or emergency closures,
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court found the regulation to be well within the broad grant of

- power under 16 U.S.C. §1. Similarly, the regulations here are
necessary to conserve the natural beauty of the Preserve;
therefore, they lie within the government's power to regulate
national parks. Moreover, the Mining in the Parks Act provides
that "all activities resulting from the exercise of valid
existing mineral rights on patented or unpatented mining claims
within any area of the National Park System shall be subject to
such regulations prescribed by the Secretary of the Interior as
he deems necessary or desirable for the preservation and
management of those areas." Thus, the government is not without
authority to regulate the manner of Vogler's use of the
Bielenberg trail. 859 F 2d 638 (9th Cir., 1988) {citations and
footnotes omitted)

D_CON ON

The reviewing NPS office shall draft terms and conditions on the
construction, operation, maintenance, and termination of asserted
RS 2477 rights-of-way that will be recommended for administrative
recognition by the NPS. Such determinations shall be.included as
part of any unsigned "Statement of Administrative Recognition®
submitted as a recommendation for administrative recogniticn. When
appropriate, terms and conditions may also be incorporated in a
Memorandum of Understanding between the NPS and state or local
governments asserting RS 2477 rights-of-way.

Terms and conditions shall address all elements of asserted RS 2477
rights-of-way that will be recommended for administrative
recognition necessary to prevent derogation of NPS values, and
shall include, as appropriate:

A. requirements to comply with applicable federal, state, local,
and common law, and applicable regulations;

B. requirements to limit use of the right-of-way to the purposes
authorized pursuant to RS 2477, within the scope that will
be administratively recognized by the NPS;

C. requirements te ensure that to the maximum extent feasible,
RS 2477 rights-of-way are used in a manner compatible with
the purposes for which affected NPS lands were established,
and approved NPS management plans;

D. requirements to ensure that visitor use and enjoyment of park

resources is protected in accordance with approved NPS
management plans;

25
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ATTACHMENT C
TERMS AND CONDITIONS
I. AUTHCRITY

The Organic Act of the National Park Service, 16 U.S.C. 1, ana
specific park enabling legislation require the NPS to manage lands
to conserve scenic, natural, historic, and wildlife resources for
enjoyment by future generations. Therefore, the NPS has the
statutory authority and obligation to manage RS 2477 rights-of-
way across NPS lands to prevent derogation of park values.

The Secretary of the Interior's RS 2477 policy (12/07/88) states
in the section titled, "Responsibilities of Agency and Right-of-
way Holder," that under RS 2477, the Department has management
control over use of RS 2477 rights-of-way 1if unnecessary
degradation of the servient estate can be demonstrated. The policy
also states that the NPS may have even greater management authority
over RS 2477 rights-of-way pursuant to other applicable 1law,
Furthermore, the policy states that whereas RS 2477 did not
authorize Departmental review and/or approval of reasonable
activities within RS 2477 rights-of-way, such review and approval
may be authorized by other applicable law. See Attachment E.

In U.8. v, Vogaler, the U.S. Court of Appeals, Ninth Circuit, stated
that both the Organic Act of the Natiocnal Park Service, and the
Mining in the Parks Act, 16 U.S.C. §1902, authorize the NPS to
requlate use of RS 2477 rights-of-way to prevent derogation of park
values. Regarding one alleged RS 2477 right-of-way, the Vogler
court wrote that, '

Even if we assume that the trail is an established right of way,
we do not accept Vogler's argument that the government is
totally without authority to regulate the manner of its use.

Congress has made it clear that the Secretary has broad power
to regulate and manage naticnal parks. The Secretary's power
to regulate within a national park to "conserve the scenery and
the nature and historic objects and wildlife therein...."
applies with equal force to regulating an established right of
way within the park. In Wilkenson v. Dept., of Interior, 634 F.
Supp. 1265 (D. Colo. 1986), the district court of Colorado
upheld the authority of the NPS to ban commercial access along
an established RS 2477 right of way within the Colorado National
Monument, and the court rejected an area resident's claim that
the use of the road could not be regulated. The
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Within the scope of administratively recognized RS 2477
rights-of-way, major modification, upgrading, or improvement
of facilities shall require NPS compliance with the National
Environmental Policy Act, the National Historic Preservation
Act, and in Alaska, the Alaska National Interest Lands
Conservation Act. Although the NPS may have no authority to
deny such changes within the scope of RS 2477 rights-of-way,
it does have a responsibility to prevent degradation of
underlying and adjacent park lands. The U.S. Court of
Appeals, Tenth Circuit, found in Sierra Club v. Hodel (Burr
Trail) that the Bureau of Land Management had such
responsibility with regards to Wilderness Study Areas (WSA)
and stated that,

...when a proposed road improvement will impact a WSA the
agency has the duty...to determine whether there are less
degrading alternatives, and it has the responsibility to
impose an alternative it deems less degrading upon the
nonfederal actor. While this obligation is limited by
BIM's inability to deny the improvement altogether, it is
sufficient, we hold, to invoke NEPA requirements. 8483
F.2d 1068 (10th Cir. 1988).

Outside the scope of administratively recognized RS 2477
rights-of-way, no expanded width, altered use, or improved
facilities shall be permitted on NPS lands without
appropriate additional authorization by the NPS and
compliance with all applicable federal laws, including the
National Environmental Policy Act, the National Historic
Preservation Act, and in Alaska, the Alaska National Interest
Lands Conservation Act. In general, excepting specific
language in park units' establishing legislation, the NP8 is
not authoriszed to grant rights-of-way across parkX lands for
public highway purposes.
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"Other facilities such as telephone lines, electric lines,
etc., that were often placed aleng highways do not
facilitate use of the highway and are not considered part
of the public highway R/W grant...."

NOTE: BLM rules in effect prior to November 7, 1974, may
have permitted such ancillary uses. Consult the Regional
Solicitor. Proposals for new ancillary uses on recognized
RS 2477 rights-of-way are handled under normal National
Park Service procedures,

_Therefore, the reviewing NPS office shall evaluate assertion
documentation, other historical documentation identified
during assertion review, and applicable federal, state,
local, and common law to determine what uses properly
attached to the right-of-way for public highway purposes at
the latest time when the RS 2477 grant was available. Such
determinations shall identify, as appropriate:

1. those uses facilitating public highway purposes that wersas
supported by the asserted RS 2477 right-of-way as
constructed at the latest time when the RS 2477 grant was
available;

2. the intended, available, and actual modes of
transportation supported by the asserted RS 2477 right-
of -way as constructed at the latest time when the RS 2477
grant was available;

7. the seasonal patterns of public use supported by the
assarted RS 2477 right-of-way as constructed at the latest
time when the RS 2477 grant was available.

v t

The holder of a right-of-way may have a property right to
modify, upgrade, or improve the facilities associated with
the right-of-way. This right does not extend or apply
outside or beyond the scope of the right-of-way.

Therefore, the reviewing NPS office shall determine the
extent of any right to improve the asserted RS 477 right-
of-way facilities based on:

1. the width of the RS 2477 right~of-way recommended for NPS
administrative recognition as determined above;

2. the uses for public highway purposes that attached to the
RS 2477 right-of-way recommended for NPS administrative
recognition as determined above;

3. applicable federal, state, local, and common law.
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then the width ¢f the RS 2477 right~of-way would be that
width, if any, that attached to the right-of-way pursuant
to the applicable state law, if any, in effect at the
latest time when the RS 2477 grant was available.

NOTE: When applicable state law states that the width of
an RS 2477 right-of-way is that width reasonable and
necessary for the needs of the particular right-of-way,
or terms to that effect, "reasonable and necessary" shall
be defined by the circumstances and uses in effect, and
width actually utilized for public highway purposes,
including appropriate bac~ slopes, drainage ditches, etc.,
at the latest time when tne RS 2477 grant was available.

6. If an asserted RS 2477 right-of-way that will be
recommended for administrative recognition was either:

a., officially or unofficially included in a state or local
public highway system, but no applicable state law was
in effect at the latest time when the RS 2477 grant was
available, or

b. not included in a state or local public highway system
at the latest time when the RS 2477 grant was
available,

then the width of the RS 2477 right-of-way is that width
actually utilized for public highway purposes, including
appropriate back slopes, drainage ditches, etc., at the
latest time when the RS 2477 grant was available.

B. Use

Authorized use of a right-of-way ¢typically extends to
construction, operation, maintenance, and termination of
facilities in support of the purpose of the right-of-way.
RS 2477 was a grant of right-of-way for public highway
purposes. Acceptance of the grant required construction of
a public highway. According to the Secretary of the
Interior's policy statement on RS 2477,

"Facilities such as road drainagé ditches, back

and front slopes, turnouts, rest areas, and the like, that
facilitate use of the highway by the public are considered
part of the public highway R/W grant."
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"For those highway R/Ws in the State, county, or municipal
road system, i.e., the R/W is held and maintained by the
appropriate government body, the width of the R/W is as
specified for the type of highway under State law, if any,
in force at the time the grant could be accepted."”

*"In some cases, the specific R/W may have been given a
lesser or greater width at the time of creation of the
public highway than that provide in State law."

"Where State law does not exist or is not applicable to
the specific highway R/W, the width will be determined in
the same manner as non-governmentally controlled
highways." '

“Where the highway R/W is not held by a local government
or State law does not apply, the width is determined from
the area, including appropriate back slopes, drainage
ditches, etc., actually in use for the highway at the
later of (1) acceptance of the grant or (2) loss of grant
authority under RS 2477, e.qg., repeal of RS 2477 on
October 21, 1976, or an earlier removal of the land from
the status of public lands not reserved for public uses."

Therefore, the reviewing NPS office shall determine the width
of an asserted RS 2477 right-of-way that will be recommended
for administrative recognition by one of the following
methods, as appropriate:

5. if an asserted RS 2477 right-of-way that will be
recommendad for administrative recognition was either:

a., officially included in a state or local government
public highway system at the latest time when the RS
2477 grant was available, or

b. unofficially included in a state or local government
public highway system by virtue of substantial
conatruction or maintenance expenditures on the
assertad right-of-way by a state or local government
with authority over and responsibility for public
highways i1 the area of the asserted right-of-way at
a time when the RS 2477 grant was available,
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DETERMINATION OF SCOPE
1. BAGCKGRQUND

Property rights may include the right to possess, use, dispose,
transfer, encumber, exclude, or any other right of ownership. The
scope of a right-of-way is that collection of property rights that
have been granted to allow one party to cross the lands of another

party. The U.S. Court of Appeals, Tenth Circuit, stated in
footnote 9 of Sjerra Club v. Hodel (Burr Trail), that,

The "scope" of a right-of-way refers to the bundle of property
rights possessed by the holder of the right-of-way. This bundle
is defined by the physical boundaries of the right-of-way as
well as the uses to which it has been put. 848 F.2d 1068 (10th
Cir. 1988).

The scope of an RS 2477 right-of-way administratively recognized
by the NPS is the set of property rights the NPS acknowledges were
accepted by construction of a public highway across unreserved
public lands before repeal of RS 2477. Only those property rights
that could be lawfully accepted under applicable federal, state,
loczal, and common law in effect at the latest time when the RS 2477
grant was available shall be administratively recognized by the
NPS.

1l. DETERMINATION

The reviewing NPS office shall determine the scope of asserted RS
2477 rights-of-way that will be recommended for administrative
recognition by the NPS. Such determinations shall be included as
part of any unsigned "“"Statement of Administrative Recognition"
submitted as a recommendation for administrative recognition.

Determinations of scope shall address at least three elements from
the bundle of property rights that constitute the scope of RS 2477
rights-of-way, including: width, use, and development.

A. width
According to the Secretary of the Interior's policy statement
on RS 2477, the width of an RS 2477 right-of-way

administratively recognized by the NPS is to be determined
in the following manner:
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ATTACHMENT A

8 ] v o

A "Statement of Administrative Recognition® by the NPS for RS 2477
rights-~of-way across NPS lands shall include:

A‘

B.

c.

D.

identification of the asserting party, including all
information required at Part II.A.1l. above;

identification of the asserted right-of-way, including all
information required at Part II.A.2. above; _

findings pursuant to the criteria in Part III. above;

a determination of the scope of the asserted RS 2477 right-
of-way pursuant to Attachment B.

terms and conditions for management of the asserted RS 2477
right-of-way pursuant to Attachment C,

a signature page for the Director of the NPS, including the
following disclaimers:

Administrative recognition of RS 2477 rights-of-way across
National Park Service lands by the National Park Service
does not grant any interest in land; such administrative
recognition is an acknowledgment of the probable validity
of a right-of-way established under RS 2477.

The National Park Service reserves management authority
over administratively recognized RS 2477 rights-of-way
across National Park Service lands pursuant to appllcable
federal, state, local, and common law.
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Acknowledgement or non-acknowledgement of the existence of
an RS 2477 right-of-way is an administrative, not an
adjudicative action, and is not subject to appeal.

A party wishing to contest an RS 2477 determination may file
suit in a court of competent jurisdiction.
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If the Director of the NPS does not concur with the
recommendation for administrative recognition, the
recommendation shall be returned to the reviewing NPS
office for either a determination to withhold recognition,
as described in Part IV.A., or additional evaluation as
may be appropriate.

If the Director of the NPS concurs with the recommendation
for administrative recognition, the Director shall sign
all four (4) copies of the "Statement of Administrative
Recognition" and return three (3) signed copies to the
reviewing NPS office.

4. Notifjications - Following the return of three (3) signed
copies of the "Statement of Administrative Recognition"
from the Director of the NPS, the reviewing NPS office
shall:

a. submit two (2) signed copies to the superintendent.
The superintendent shall transmit one copy to the
asserting state or local government and retain one copy
in park files.

b. submit one (1) signed copy to the appropriate regional
rights=-of-way coordinator for regional office files.

¢. publish 1legal public notice of NPS administrative
recognition of the asserted RS 2477 right-of-way.

d. arrange for the recording of the administratively
recognized RS 2477 right-of-way on the land status
maps, 1including NPS land ownership maps, for each
affected NPS unit.

e. notify tha‘appropriate office of the Bureau of Land
Managenment.

Additional Revi

The NPS reserves authority to accept and review additional
documentation pertinent to RS 2477 determinations and, if
warranted, change administrativw determinations. A party
may submit additional information to the superintendent only
if such information could be reasconably expected to
substantively alter the record and previous findings.
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aterminatij to vide inist ive Recognition

1. Revjewing Offjce at the Park or Regjonal Level - If an RS

2477 assertion includes sufficient documentation to
convincingly support the assertion and meet the above
criteria, the reviewing NPS office shall:

a. determine the scope of the asserted RS 2477 right-of-
way. See Attachment B.

b, draft terms and conditions on the use of the asserted
RS 2477 right-of-way as may be necessary to prevent
degradation of the natural and cultural resources,
associated values, and visitor use and enjoyment of
lands under NPS jurisdiction, and comply with park
planning documents. See Attachment C.

c. draft a recommendation for administrative recognition
in the form of an unsigned "Statement of Administrative
Recognition." Such statements shall incorporate the
determination of scope and terms and conditions on the
use of the RS 2477 right-of-way required above. See
Attachment A,

Reqio gffice view - The reviewing NPS office shall
submit recommendations for administrative recognition, in
the form of an unsigned "Statement of Administrative
Recognition® to the appropriate regional director for
review.

If the regional director does not concur with the
recommendation, the recommendation shall be returned to
the reviewing office for either a determination to
withhold recognition, as described in IV.A., or additional
evaluation as may be appropriate.

If the regional director concurs with the recommendation,
the regional director shall submit the recommendation for
administrative recognition to the office of <the
appropriate regional solicitor for final approval of legal
sufficiency. _

Washi i vi - Following final approval cof
legal sufficiency, the appropriate regional director shall
submit four (4) copies of the recommendation for
administrative recognition to the Director of the NPsS.
The Director of the NPS shall review all recommendations
for administrative recognition.
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IV, REVIEW PROCEDURES

The NPS shall evaluate an RS 2477 assertion as outlined in Part
III. and make a determination to either withhold or provide
administrative recognition of the asserted RS 2477 rlght-of way.

A. De

1‘

Wit trativ a
Reviewing Office at Park or Regional Level - If an RS 2477

assertion does not include sufficient documentation to
convincingly support the assertion and meet the above
criteria, the reviewing NPS office shall draft a
"Determination to Withhold Administrative Recognition.®

" Such statements shall address the nature and extent of

the assertion's deficiencies.

n ice V3 = The reviewing NPS office shall
submit each draft "Determination to Withhold
Administrative Recognition™ to the appropriate regional
director for review.

If the regional director does not concur with the draft
“Determination ‘to Withhold Administrative Recognition®
the draft shall be returned to the reviewing NPS office
for either additional evaluation and revision or drafting
of a "Statement of Administrative Recognition® as may be
appropriate. See Part IV.B. and Attachment A.

If the regional director concurs with the draft
"Determination to Withhold Administrative Recognition®
the regional office shall sign the draft and return it to
the superintendent.

Notificatjons = Following the return of a signed
"Determination to Withhold Administrative Recognition”

from the appropriate regional director, the superintendent
shall make written notification to the asserting party and
provide a copy of the signed "Determination to Withhold
Administrative Recognition"
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If an assertion states and convincingly documents the
public nature of an asserted right-of-way, the asserted
right-of-way was never vacated, relinquished, or abandoned
pursuant to applicable federal, state, local, or common
law, and the stated and documented public nature of the
asserted right-of-way was in effect and remained in effect
during the dates the subject lands were unreserved public
lands as determined in III.A.2., the NPS shall find that
the asserted right-of-way was a public highway for the
purpose of accepting the RS 2477 grant.

If an assertion fails to state and convincingly document
the public nature of an asserted right-of-way, <the
asserted right-of-way was vacated, relinquished, or
abandoned, or if the stated and documented public nature
of the asserted right-of-way was not in effect or did not
remain in effect until a date the subject lands were
reserved as determined in III.A.2., the NPS shall find
that the asserted right-of-way was not a public highway
for the purpose of accepting the RS 2477 grant.
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3.

Questions of vacation, relinquishment or abandonment may
be highly complex. The Regional Solicitor must be
consulted early 1f such a claim is to be pursued.

umentation Required - For the purpose of NPS review,
an RS 2477 assertion must document the public nature of
the asserted right-of-way including the past and current
purposes, methods, and frequency of public |use.
Documentation must clearly apply to the asserted right-
of-way and clearly establish the public nature and
effective date of public use. Exanmples of such
documentation include but are not limited to:

¢ dated maps and survey records indicating a defined and
demarcated public highway;

® dated legislative or administrative proclamations
adopting a right-of-way as part of a state or local
government highway system;

e dated expenditure records for construction or
maintenance by an appropriate state or local
government; '

¢ dated photographic records of public use;

e dated media references to public use;

e affidavits by witnesses to the public access to and
use of the asserted RS 2477 right-of-way;

¢ other records and documentation of public use fronm
local, state, and federal agencies, or other sources;
and

¢ an incontestable statement by the asserting state or

. local government that the asserted right-of-way was
and still is considered a public highway.

Determination of Public Natuye of Highway -~ The NPS
together with the Regional Solicitor if necessary, shall

determine and record if an RS 2477 assertion sufficiently

documents all of the conditions necessary for the asserted
right~of~-way to qualify as a public highway, and if so,
the date by which the public nature of the asserted right-
of-way was in effect.
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1. Public Highway Defined - All of the following conditions
must have been met for a route to qualify as a public
highway. A route must have been:

a. physically <continuous and clearly defined and
demarcated;

b. equally open to use by all members of the public;
¢. actually used as a public highway; and,

d. if state law provided that an RS 2477 right-of-way must
be accepted by an official act of a state or local
government, the record must show the right-of-way was
either: :

1) officially included in a state or local government
public highway system at a time when the RS 2477
grant was available;

2) unefficially included in a state or local government
public highway system by virtue of substantial
construction or maintenance expenditures on the
asserted right-of-way by a state or local government
with authority over and responsibility for public
highways in the area of the asserted right-of-way
at a time when the RS 2477 grant was available; or

. 3) incontestably proclaimed by the asserting state or
local government at the time of the assertion to
have been a public highway at a time when the RS
2477 grant was available and to have remained a
public highway from that time forward.

Note: Vacation, 4including relinguishment by proper
authority, occurs in accordance with State, local or
common law or Judicial precedence. For highways held by
local governments, most states have procedural statutes
for vacation proposal, hearing, and final order by the
appropriate governmental entity. For those highways held
by the "public in general," local statutes may or may not
exist, Vacation or relinquishment, if in accordance with
state law of an asserted RS 2477 right-of-way by an
appropriate state or local government at any time previous
to the assertion, shall disqualify the asserted right-
of-way from public highway status.

Absent applicable federal, state, local, or common law to
the contrary, the NPS shall consider RS 2477 rights-of-
way to have been vacated, relinquished, or abandoned if
there is demonstrable long-standing disuse of the right-
of-way. _
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® other dated records and documentation of actual
construction, maintenance, or the passage of vehicles
from local, state, and federal agencies, or other
sources.

3. terminati of Construction - The NPS together with the
Regional Solicitor if necessary, shall determine and
record if an RS 2477 assertion sufficiently documents at
least one of the definitions of construction provided
above, and if so, the date by which such construction was
in effect.

If an -assertion states and convincingly documents
construction of a highway, and the stated and documented
construction was in effect at a date the subject lands
were unreserved public lands as determined in IITI.A.2.,
the NPS shall find that construction occurred for the
purpose of accepting the RS 2477 grant.

If an assertion fails to state and convincingly document
the act of construction, or if the stated and documented
construction was not in effect until a date the subject
lands were reserved as determined in III.A.2., the NPS
shall find that construction did not occur for the purpose
of accepting the RS 2477 grant.

C. Public Highwavy
"The i o ted must be congjidered a public

"A public highway is a definitive route or way that is freely
open for all to use. It need not necessarily be open to
vehicular traffic for a pedestrian or pack animal trail may
qualify. A toll road or trail is still a public highway if
the only limitation is the payment of the toll by all users.
Multiple ways through a general area may not gqualify as a
definite route, however, evidence may show that one or
another of the ways may qualify."

"The inclusion ¢f a highway in a State, county, or municipal
road system cons itutes being a public highway."

"Expenditure of construction or maintenance money by an
appropriate public body is evidence of the highway being a
public highway.”

"Absent evidence to the contrary, a statement by an

appropriate public body that the highway was and still is
considered a public highway will be accepted.*
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2.

gonstruction Defined - For the purpose of NPS review, any
one of the following may have constituted construction if
sanctioned by applicable federal, state, local, or common
law in effect at a time when the RS 2477 grant was
available.

a. actual physical modifications were made by non-federal
entities to create a physically continuous and clearly
defined and demarcated route for public highway
purposes;

b. substantial maintenance was conducted by non-federal
entities for public highway purposes on a definite
route during a significant and uninterrupted period of
time s0 as to effect actual physical modifications of
the route and create a physically continuous and
clearly defined and demarcated public highway.

c. a significant number of vehicles were driven by non-
federal entities on a definite route during a
significant and uninterrupted period of time so as to
effect actual physical modifications of the route and
create a physically continuous and clearly demarcated
public highway.

For the purposes of NPS review, survey, planning, or
pronouncement by public authorities does not constitute
construction, and actual construction (as discussed above)
initiated by such actions must have been effective at a
time when the RS 2477 grant was available.

equj - For the purpose of NPS review,
an RS 2477 assertion must be accompanied by sufficient
evidence to document the construction of the asserted
right-of-way. Documentation must clearly apply to the
asserted right-of-way and clearly establish the act and
effective date of construction. Examples of such
documentation include but are not limited to:

¢ dated expenditure records for actual construction;

¢ dated expenditure records for maintenance:;

o dated photographic records of constr ction and
maintenance;

s dated aerial photography of accomplished construction;

e dated media references to construction, maintenance,
or the passage of vehicles;

e affidavits by witnesses to the acts and dates of actual
construction or maintenance;

¢ affidavits by witnesses to the acts and dates of the
passage of vehicles over time; and
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2. Determination of Land Statug - Between 1866 and 1976 it
is possible that a single parcel of land was subject to
and not subject to RS 2477 numerous times through various
land status changes. Thus, a highway initiated while land
was reserved might subsequently gqualify under RS 2477 if
the conditions were later met when the land returned to
the status of unreserved public lands. The NPS shall
determine and record the dates during which the subject
lands were public lands, not reserved for public uses, by
reviewing any or all of the following public land records'

¢ Bureau of Land Management (BLM) Master Title Plats
(MTP) and Historical Indices (HI),

e NPS land status records,

e BLM and other agency land status records, and

¢ State and local recording office records.

NOTE: The reviewing NPS office must review any applicable
withdrawals to determine the actual conditions of the
withdrawals and whether a withdrawal effectively closed
the subject lands to the operation of RS 2477, The
Regional Solicitor should be consulted as to whether or
not lands were actually closed.

B. Construction

"Some form of construction of the highway must have
occurred, ®

"Construction must have occurred while the lands were public
lands, not reserved for public uses."

"Construction is a physical act of readying the highway for
use by the public according to the available or intended mode
of transportation - foot, horse, vehicle, etc. Removing high
vegetation, moving large rocks out of the way, or filling low
spots, etc., may be sufflClent as construction for a
particular case." '

"Survey, planning, or pronouncement by public authorities
may initiate construction but does not, by itself, constitute
construction. Construction must have been initiated prior
to the repeal of RS 2477 and actual construction must have
followed within a reasonable time."

"Road maintenance over several years may equal actual
construction.”

"The passage of vehicles by users over time may equal actual
construction."
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CRITER

The NPS shall accept pertinent information on an RS 2477 assertion
from any source. Assertions shall be reviewed for compliance with
the following criteria quoted from the Secretary of the Interior's
pelicy statement on RS 2477 rights-of-way (12/07/88). See
Attachment E. The NPS office reviewing an RS 2477 assertion shall
evaluate the assertion as explained after each quote.

A, Un erve
"The lands involved must have been publjc lands, not reserved
for public uses, at the time of acceptance.”

"Public lands were those lands of the United States that were
open te the operation of the various public land laws enacted
by Congress."

"Public lands, not reserved for public uses, do not include
public lands reserved or dedicated by Act of Congress,
Executive Order, Secretarial oOrder, or, in some cases,
classification actions authorized by statute, during the
existence of that reservation or dedication.™

"Public lands, not reserved for public uses, do not include

public
public
ceased
claim,

lands pre-empted or entered by sattlers under the
land laws or located under the mining laws which
to be public lands during the pendency of the entry,
or other." :

1. Unreserved Public TLands Defined =~ public lands were
unreserved if such lands were not closed to the operation
of any public land laws, and therefore:

]
L J
[ ]

not withdrawn by federal legislation;

not withdrawn by executive order;

not withdrawn by departmental order (e.g., Public Land
Order 4582, Dacember 14, 1968 reserved all federal land
in Alaska not previously reserved); or

not pre-ampted, entered, appropriated, reserved,
located, or otherwise disposed of under the public land
laws or mining laws.
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notice as is considered necessary that it is beginning
review of an R3S 2477 assertion.

sufficiency of Documentation - The reviewing NPS office
shall make a preliminary determination on the sufficiency
of documentation accempanying an RS 2477 assertion. Each
assertion must fulfill the requirements of Part II.A.
above and include sufficient documentation to allow
analysis of the assertion pursuant to Part III.

After making an initial determination of sufficiency, the
superintendent shall make one of the following written
notifications to the asserting party:

a. insufficient documentation was provided to allow
review. This notification shall indicate the nature
of the deficiencies. :

b. sufficient documentation was provided to initiate
review. This notification shall also state that the
NPS reserves the right to reguire additional
information as necessary.

Coordination with Other Agencjes - It is the asserting
party's responsibility to file RS 2477 assertions with
all affected land managers.

Determinations to administratively recognize or withhold
recognition of asserted RS 2477 rights~of-way may affect
such determinations by other land managers where RS 2477
rights-of-way cross lands under multiple administration.
Therefore, the NPS shall ccoordinate review of RS 2477
assertions with appropriate adjacent land managers. Every
effort should be made to reach a consensus decision with
other agencies, however, the NPS shall make independent
administrative determinations for those sections of
asserted RS 2477 rights-of-way that cross NPS lands.
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5.

6.

l‘

Deadline - Although Congress repealed RS 2477 on October
21, 1976, there is currently no deadline for asserting RS
2477 rlghts -¢of-way.

Fees - No fees shall be charged for reviewing and
processing assertions of RS 2477 rights-of-way.

B. NP8 Actions

Assignment of Review - Superintendents shall notify the
appropriate regional director upon receiving an RS 2477
assertion. Regiocnal offices shall assist assertion review
as necessary to facilitate consistent and equitable
determinations. Superintendents may request regional
office review of an RS 2477 assertion 1if a park lacks
necessary staff or tralnlng, assertion review will require
staff with specialties in realty, historical analysis, and
federal, state, local, and common law.

The authority to approve a determination against
administrative recognition of an asserted RS 2477 right-
of-way shall rest with regional directors, and the
authority to approve determinations for administrative
recognition shall rest with the Director of the NPS.
However, regardless of the office conducting review of an
assertion, superintendents shall be the primary initial
and continuing contact for state or local governments
submitting assertions.

The Office of the Regional Solicitor should be involved
early in the review process, as appropriate.

Nopn-wilderness Threshold =~ The reviewing NPS office
shall determine if an asserted RS 2477 right-of-way
crosses any lands within the Wilderness Preservation
System or any lands proposed for addition to the
Wilderness Preservation System by the NPS. The reviewing
NPS office shall draft a "Determination to Withhold
Administrative Recognition® for any asserted RS 2477
rights-of-way across such lands and proceed pursuant to
Part IV.A. without further review.

Rights-of-way and access procedures affecting wilderness
areas in Alaska are governed by applicable provisions of
ANILCA and regulations in 43 C.F.R. 36 and 36 C.F.R. 13
and apply in lieu of the above.

Puplic Notificatijon ~ The NPS shall accept and review

pertinent information on an RS 2477 assertion from all
sources. After an assertion has passed the non-
wilderness threshold, the NPS shall publish such public
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The following requirements must be met by the asserting party and
the following procedures shall be completed by the NPS before
review of an asserted RS 2477 right-of-way may beqin.

A. As

1.

30

equirements

Identification of Asserting Party - Assertions must be
made by the state or local government with authority over
and responsibility for public highways in the area of the
asserted right-of-way.

If a potentially valid RS 2477 right-of-way exists but
has not been asserted, the NPS may, at its discretion,
independently initiate an acticn to determine the status
of the subject land.

Identification of Asserted Right-of-way - Assertions must
be accompanied by maps of sufficient detail to identify
the asserted right-of-way. Asserted RS 2477 rights-of-
way must be identified in such a manner that the asserted
right-of-way may be accurately located on the ground by

a competent engineer or land surveyor. The NPS may
require:

¢ detailed maps;

* a legal description;

* survey records; or

¢ dated aerial photographs.

Submittal - An RS 2477 right-of-way must be asserted to
the NPS by the appropriate state or local government to
be administratively recognized. An assertion is a written
claim that a public highway was constructed over
unreserved public land before repeal of RS 2477,
Assertions must be submitted to the superintendent(s) of
the NPS unit(s) with jurisdiction over the lands affected
by the asserted right-of-way.

Documentation - The asserting state or local government
must provide the NPS with legal and historical
documentation from appropriate competent authorities to
document the construction and public nature of an asserted
RS 2477 right-of-way with reasonable certainty pursuant
to the review criteria in Part III.

Appendix 1I, Exhibit LL
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D. ici cognitio

A determination by a State or Federal Court that all or a
portion of the asserted right-of-way has been judicially
determined to be a "road" is conclusive, and no additional
administrative review is required. Such judicial
determinations should be sent to the Regional 0Office so that
records may be s¢© noted. ‘

E. Authority to Administratively Recognize

The Organic Act of the National Park Service, 16 U.S.C. §1,
and specific park enabling legislation regquire the NPS to
manage lands to conserve scenic, natural, -historic, and
wildlife resources for enjoyment by future generations.
Although the NPS was not delegated adjudicative authority
over RS 2477 assertions by that statute, the bureau must
address RS 2477 assertions to rationally plan park management
and fulfill legislative mandates.

The Secretary of the Interior issued a policy statement on
RS 2477 rights-of-way on December 7, 1988, See Attachment
E. This policy statement set the criteria that must be net
for RS 2477 right-of-way assertions to be recognized by
bureaus of the Department of the Intericor. It also addressed
several management issues and stated that:

Land managing Bureaus of the Department should develop,
as appropriate, internal procedures for
administratively recognizing those highways meeting
the following criteria and recording such recognized
highways on the land status records for the area
managed by that Bureau. :

Under the Secretary's policy, NPS administrative recognition
of an asserted RS 2477 right-of-way constitutes a finding
that there exists sufficient evidence to support probable
affirmative action on the assertion by a court of competent
jurisdiction. NPS administrative recognition does not grant
any interest in land; NPS administrative recognition merely
acknowledges for land managemen: purposes the probability of
a pre-existing right-of-way.

The NPS has the authority and statutory obligation to manage
RS 2477 rights-of-way in order to prevent derogation of park
values. See Attachment C.
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3. Administrative Recognition: an acknowledgement by the
NPS of the probable existence of an RS 2477 right-of-way.

4. " the 477 W vaj e": the period(s) of
time between enactment and repeal of RS 2477 when subject
lands were not reserved for public purposes.

5. o ve ¢ a non-federal government or
non-federal governmental agency with legal authority over
and responsibility for public highways.

6. Non=-federal entity: a state or local government or any
individual, group, or person acting in a non-federal
capacity.

¢. Background

Revised Statute 2477, Section 8 of the Act of July 26, 1866
(43 U.S.C. 932), repealed October 21, 1976, provided:

The right of way for the construction of highways
over public lands, not reserved for public uses, is
hareby granted.

RS 2477 was a congressional grant of right-cf-way. Although
no action by a federal agency was required for a right to be
obtained under RS 2477, no right was obtained unless the
grant was "“accepted.™ A state or local government or
individual accepted an RS 2477 grant for the public by
constructing a public highway across unreserved public lands.
The validity of an accepted RS 2477 grant and the scope of
the congressional offer is defined by federal, state, and
common law.

Congress repealed RS 2477 on Qctober 21, 1976, by enactment
of §706 of the Faderal Land Policy and Management Acc:
({FLPMA) . 90 Sstat. 2793. Repeal was subject to val.:
existing rights. FLPMA §701. Therefore, rights-of-way for
public highways accepted pursuant to RS 2477 prior to repeal
may exist across subsequently established NPS londs..

Appendix II, Exhibit L
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NATIONAL PARK SERVICE PROCEDURES FOR
ASSERTION, REVIEW, AND DETERMINATIONS OF
REVISED STATUTE 2477 RIGHTS-OF-~WAY

L. PREAMBLE

Consistent with the Organic Act of the National Park Service, 16
U.5.C. 1, and other applicable federal law and regulation, this
document sets forth National Park Service (NPS) procedures for

accepting assertions, reviewing assertions, and making
administrative determinations on assertions of Revised Statute 2477
(RS 2477) rights-of-way. These procedures shall guide NPS

administrative actions in the absence of applicable determinations
by a court of competent jurisdiction.

These procedures represent the initial step in NPS management of
RS 2477 rights-of-way. After determining that an asserted RS 2477
right-of-way qualifies ‘for administrative recognition, the NPS
shall determine the scope of the right-of-way and draft terms and
conditions on the use of the right-of-way as necessary to prevent
derogation of park values.

A. Purpose

These procedures:

1. implement Department of the Interior policy on RS 2477
(see Part I1.C.);

2. describe the documentation and steps necessary to assert
an RS 2477 right-cf-way on NPS lands (see Part II.A.);

3. provide a process and standards for NPS review of RS 2477
assertions (see Parts II.B., III., and IV.); and

4. provide a standardized process for NPS administrative
recognition of RS 2477 rights-of-way (see Part IV.).

B. Jefinitions

1. Acceptance of the RS 2477 grant: the act of construction
of a public highway across unreserved public lands by a

non-federal entity before repeal of RS 2477.

2. Assgertion: a written statement by a state or local
government submitted to a superintendent to declare and
document the existence of an RS 2477 right-of-way.

Appendix II, Exhibit L
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QVERVIEW OF PROCEDURES

+
= Stata or Local Government

Assertion to Superintendent(s) IZ.A., p. &
Assignment of Raview II.3.1., p. §
¢
Non-wilderness Threshold IT.B.2., p. §
t
Failed Paased
Public Notificatien II1.8.3., p. 5
Sufficiency of Documentation II1.B.4., p. 6
Teos No
Raview of Assertion Criteria: III., p. ?
I | . .
Determination to Withhold Daterminaticn te Provide
Administrative Racognition Administrative Recognition:
IV‘ A&' po 14 Ivl Bo. ppo 15-16
Submit Recommendation to Determine 3cope & Draft Att.» B & C
Regicnal Director Terms and Conditions PR 19 § 24
Contnr Not Concur — Submit Recommendation to 1v.8.2., p. 1§
flegional Director
Notify Asserting State or

Local Govearnment Concur Not Concur ——d

Review of Lagal Suffliciency Iv.B.2., p. 15

Sybmit Recommendation to Iv.3.3., p. 15
Director
-Coneur Not Concur —

Return Signed Stataments to I?;S.S., p. 16
Reviewing NPS Office

Make Notifications Iv.B.4&,, p. 16
+« Notify Asserting State

or Local Government
File at Region and Park
BPubliah Notice

Record ca Mapa

Notify BLM

L d L] * L]

Additicnal Revisvw Iv.C., p. 16

L

i
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L1425 (RMR-PA)

RS 24/77/ . SEP1 ™R
Memorandum
To: Superintendents, Arches, Bryce Canyon, Canyonlands,

Capitol Reef and Zion National Parks, Dinosaur National
Monument and Glen Canyon National Recreational Area

From: Regional Director, Rocky Mountain Region, Denver Celorado

Subject: Interim Preocedures for Processing RS 2477 Right-of-wWay
Assertions

The Rocky Mountain Region has been working closely with the Alaska
Region to develop a uniform set of procedures for handling
assertions of rights-of-way under Section 8 of the Act of July 256,
1866, commonly known as Revised Statute (RS) 2477. A copy of the
latest version of these procedures is enclosed.

These procedures are to be utilized in this region in the handling
of .any RS 2477 assertions on an interim basis pending the
finalization and adoption of service-wide procedures.

Any comments should be directed to Dick Young of our Land Resources
Division at (303) 969-2610.

(Signed) Bey¢ Evison

Enclosure
bece:

RD, ARO w/enc.

Davis, WASO 500 w/enc.

Kriz, WASO 660 w/enc.

Regional Scolicitor, Denver w/enc.

Regional Solicitor, Salt Lake City w/enc.

Turk, RMR-PP w/enc.

Chaney, RMR-RN w/enc.

RMR~D

Ott w/enc v

RAYoung:sed:969-2610:8+31-92
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2801 - RIGHTS-OF -WAY MANAGEMENT

Departmental Policy Statement, RS 2477

Widch:

—_—

For those highway R/We in the State, county, or wunicipal road ayatem,
1.e., the R/W is held gnd maintained by the appropriate government body,
the width of the R/W {8 as specified for the type of highway under State
law, Lf any, in force at the time the grant could be accepted.

In gome cases, the gpeclfic R?W may have beer given a lesser or greater
width at the time of creation of the public highway than that provided in
State law,

Where State law does not exist or is not applicable to the apecific
highway R/W, the width will be determined i{n the same manner as below for
non-governmentally contrelled highways.

Where the highway R/W 18 not held by a local govertmeat or State law doed
not apply, the width {a determined from the area, including appropriate
back slopea, drainage ditches, etc., actually in use for the highway at
the later of (1) acceptance of the grant or (2) loss of grant authority
uoder RS 2477, e.g., repeal of RS 2477 on October 21, 1979, or an earlier
vemoval of the land from the status of public lands not reserved for
public uses.

Abandoument:

Abandomment, including relinquishment by proper authority, occurs in
accordance with 5State, local or common law or Judicial precedence.

Responsibilities of Agency and Right-of-Way Holder:

Thia policy addreases the creation and abandonment of property interests
under RS 2477 and the respective property rights of the holder of a R/W
and the owner of the servient estate.

Under the grant offared by RS 2477 and valldly agcepted, the interests of
the Department ara that of owner of the servieat astata and ad jacent
lands/resourcea. In this coatext, the Departmeat has no managsment
conttol under RS 2477 over proper usea of the highway and highway R/W
unless we can demonstrate unnecessary degradation of the servient estate.
it gshould be noted, however, that this policy does not deal with the
applicability, Lf any, of other federal, state, and/or local laws on the
nanagement or regulatlon of R/Wa reserved pursuant to RS 2477,

Reasonable activities within the highway R/W are within the jurisdiction
of the holder. As such, the Department has a0 authority under RS 2477 ro
review and/or approve such ressonable activities. However, review and
approval may or may not occur, depending upon the applicability, Lf any,
of other federal, state, or local laws or general relevance to the use of
a R/,

SLM MANUAL
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2801 - RIGHTS-OF-WAY MANAGEMENT

Departmental Policy Statement, RS 2477

Construction is a phyeical act of readying the highway for use by the
public according to the available or intended mode of transportation -
foot, horse, vehicle, ete. Removing high vegetation, moving large rocks
out of the way, or filling low spots, ete., may be sufficlent as
construction for a particular casa.

Survey, planning, or proanouncement by publie authoritles may initlate
constructlion, but doea not by itself, constitute construction. Con-
structlon muat have been inltiated prior te the repeal of RS 2477 and
actual construction must have fellowed within a reasonable tinme.

Road mailntenance over several years way equal actual construction.

The pasaage-of vehiclas by users over time may equal actual construction.

Public Highway:

A publie highway 1s a definlitive route or way that is freely open for all

to use, It need not necessarily be open to vehicular trafflc for a
pedestrian or pack animal ctrail may qualify. A toll road or trell ia
still a public highway {f the only limltation is the payment of the toll
by all usera. Muitiple ways through a general area may not qualify as a
definfte route, however, evidence way show that one or another of the ways
may qualify,

The inclusion of a highway in a State, county, or munleipal recad systenm
constitutes belng a public highway.

Expenditure of construction or malntenance money by an appropriate publie
body 1s evidence of the highwey being a publie highway.

Absent evidence to the contrary, a atatament by an appropriate public body
that the highway was and still {s considered a public highway will be
accepted.

Ancillary uses or facllities usual to public highwaya:

Facilities such as road dralnage ditches, back and frout slopes, turnoﬁts,
rest aresa, and the like, that facilitate use of the highway by the public
are considersd part of the public highway R/W grant.

Other facilities such as telephone lines, electric¢ lines, etc., that were
oftan placed along highways do not facilitata usde of the highway and are
oot coneidered part of the public highway R/W grant. An exception is the
placsaent of asuch facilities along auch R/W grants on lands administered
by the Bureau of Land Management prior to Wovember 7, 1374, Prior to this
date, the requirement of filing an application for such Facilities was
waived, Any new facility, addition, modification of coute, ete., after
that date requires the filing of an application/permit for such facility.
Facilitises that were conatructed, with permisaion of the R/W holder,
between Novembar 7, 1974, and the effective date of this pollcy, should,
except in rare and unusual circumstances, be accommodated by lssuance of a
R/W or permit authorizing the continuance of such facility.
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2801 - RIGHTS—OF-WAY MANAGEMENT

Dapartmental Policy Statement, RS 2477

RS 2477
Section § of the Act of July 25, 1866
Ravised Statute 2477 (43 U.5.C. 93
Repealed October 21, 1976

Section 8 of the Act of July 26, 1866, provided:

"The right of way for the cometruction of highways over publie
Lands, not reserved for public uses, 1s hereby granted.”

Although this statute, 43 U,5.C. 932 (RS 2477), was tepealad by Title VII of
the Federal Land Policy and Management Act of Qctober 21, 1976, 90 Stat. 2793,
many rights-of-way (R/W) for public highways obtained under the statuts exiat
or may exist on lands adainistered by the Department and other Fedaral
ageacies. The axistenca or lack of exiatence of such highway R/Wa haa
paterial bearing oz the development and tmplementation of management plans for
congervation system units snd other areas of Pederal lands. Land managing
Bureaus of the Department ghould develop, as appropriate, internal procedures
for adoinistratively recognizing those highways aeeting the following criteria
and recording such recognized highways on the land atatus records for the ares
managed by that Bureau.

Acceptance:

To congtitute acceptance, all thres conditions aust have bean mes:

1, The lands involved aust have been publie landa, not cesecved for.
publie uses, at the time of acceptance.

2. Some form of construction of che highway must have occcurred.
1. The highway ¢ constructed must be considered a public highway.

Public lands, not reserved for public uses:

Public lands were those lands of the United States chat were open to the
operation of the various public land laws enacted by Congress.

Publie¢ lands, not resarved for public uses, do not include public lands
regsarved or dedicated by Act of Congreas, Executive Order, Secretarial

Order, or, in some cases, classification actions authorized by statute,
during the existence of that reservation or dedication,

Public lands, not resarved for public uses, do not include public lands
pre—ampted or entered by settlers under the public land laws or located
under the mining laws which ceased to be public lands during the pendancy
of the entry, claim, or other,

Constructiont

Conatruction mugt have gecurred while the lands were public lands, not
treserved for public uses.
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2801 - RIGHTS-OF-WAY MANAGEMENT

Departmental Policy Statement, RS 2477

THE SECRETARY QF THE INTER-QR
WwASHINGTON

Memorandum

To: Sacratary Sy
' T f S’J
From:icting Assistant Secretaiy for Tish and Wildlife and Parks §??E@&w
‘aAssistant Secretary for Land and Minerals Manaqemed!*ﬁ
Subject: Departmantal Policy on Section 8 of the Act of :
July 26, 1866, Revisad Statute 2477 (Repealed),
Grant of Right-of~-Way for Public Highways (RS 2477

Although RS 2477 was repealed nearly 12 years ago, controversies
periodically arise regarding whethar a public highway was established
pursuant te the congressional grant under RS 2477 and the extant of
rights obtained under that grant. Under RS 2477, the United States
had (has) no duty or authority to adjudicate an assertion or
application. Howevaer, it is necessary in tha propar managemant of
Fedaral lands to be able to recognize with some certainty the

existence, or lack thereof, of public highway grants obtained under
RS 2477.

With the passage of the Federal Land Policy and Management Act, the
Bureau of Land Manageament (BLM)} developed procedures, policy, and
criteria for recognition, in cocoperatisn with lecal governments, of
the existence of such public highways and notation to the BLM's land
records. This has allowed the BLM to develop land use plans and to
make appropriate mahagemant decisions that consider the existence of
these highway rights.

Issues have racantly been raised by the State of Alaska and athers
which gquestion net conly tha BIM policy but alse the management
actions by other bursaus within the Department. We have had the BLM
review and resport on the various issues and concerns (Attachment 2)
and consulted with the Stata of Alaska, the BLM, the Fish and
Wildlife Service, and the National Park Servica,

e bealieva that tha land management obiectives of thae Department will

ba improvad with adeption of a Departmental policy and recommend that
the attached policy (Attachment 1} be adopted for Departmentwide usae.

Approva: Dornald Paul Hodel Disapprove:

bata: DEC Q7 1988 Data:

Attachments: 1-RS 2477 Policy
2-BLM Report

Celebrating the Unued Siares Constirution
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