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The Honoeable James V. Hansen

Chalrsien, National Purks, Forests & Lands Subcommittee
House Resources Committes

U.S. House of Representatives

812 O IOB

Washington, DC 20515

RE: FLR. 2041, ReCngl‘liti&n of the validity of RS 2477 xights-of-way.

Dear Chairman Hansen:

On behalf of Governor Knowles, thank you for the opporturity o
shase our views as your Commitlee considers this bill

The State of Alaska, as you know, has testified extensively to Conguess
regaxdiag the issues assoclated with RS 2477 rights-of-way in Alaska. Most
recently, we were pleased. to respond to !OW invitation by participating In the
hearing and discussion session you held In March. Ar an alternative to
providing a wilness to this week’s hearing, we would ask that the testlrasny
and accompunying materjals submitted to the subcommittes in March be
considered in your evaluation of H.R. 2081.

By its clear recoguition of the role of state law, HL.R. 2081 jdentifies unsl
addresses whiat is, in our estimation, the most critical issue in the debalse ovix
RS 2477 rights-of-way. In our opinion your bill reaffirmns what Congress
intended in 3866 and what! state and local governments and the courts have
acted upon since that Ume. That Is, state law governs the acceptance mnd
scope of RS 2477 grands.

We also support the Inclusion of a process to bring fnality to RS 2477

assertions and will comment in detail on these provisions before the hanuivg
record clases.

HALL of tha STATES—Sulte 336--444 Nonth Capirol Stxeet N.W.~-(202) 624-5853
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Statement of John D. Leshy
Solicitor, U.S, Departnent of the Taterior
Before the Housc Reasources Subcommiitee on
National Parks, Forests, and Tawmils
"R.S. 2477 Rights-of~Way Setttement™ Bill ~- BLR. 2081

July 27, 1995

{ am pleased to have the opportunity to u:'gatlify here today onr the veceady inroduced bill, HLR,
2081, regarding R.S. 2477 righfs-of-Way. R.S. 2477 is, -of eourse, 3 subject of sowie
controversy and of considerable interest to the Departoient and several o its agencies. Altfouyh
we strongly oppost H.R. 2081, we welcome ygur interest in addressing this problem: and would
be happy to continue to work with you to find an acceptable sokutfon.

As this Subcomumiilee knows, R.S. 2477 was originally enacted as part of the Mining Liw of
1866. 1€ read, in its entirety: "The right-of-way for the construction of highways acinss pblic
lands, not reserved for public uses, is hereby granted.” Congress repealed this stutute nivadly
wo decades ago, in Section 706(a) of the Federal Land Policy and Mauagement Act of 1976
(FLPMA). The 1epeal did not, however, terminate already existing highway rghts-oft way
created wicler R.S. 2477. ‘While R.8, 2477 was a law appropriate for {ts time, Congiess has
since enacted several other statutes that provide access to and across federal lands.

Nearly two decades after its repeal the issue of preexisting rights-of-way is still unresoived. The
profusion of unresolved claims presents 3 plaoning and managemeut problem for fedessl Inod
managers and other landowners 2nd uncertainty for potential right-of-way holdexs aud users of
public lands, Confusion and contvoversy have resulted.

The Departwient published a proposed rule nearly one year ago, on August 1, 1994, to uddiess
these righis-of-way created no later thyn Oqtober 21, 1976 by the "construction” of “highways”
across nnreserved public Jands. In order 1o allow full public participation and in resporgt 10
Congressional requests, the Depax’ﬁnwgt“’&xitépd};d the comment period to a full yeay; it s sfll,
in fact, open. Wae have received over 3200 comments on the proposal.

The Department’s goals in issuing the proposed regulaton are simple: To explain how we will
apply the statutory criteria and to provide a workable administrative process and standards for
recognizing valid clalms with fipality. Unfortunately, this bill does not accomplish elther of
these goals and we cannot support if.

This proposal would stack the deck heavlly in favor of R.S. 2477 claimants. The bill would
make it 100 edsy to fil¢ new and (ivolows claims and too burdensome for the goveinrnaug 10
reject ones that do not meet the statatory criterla, The net rosult is that the bill could lattu.w. tha
public lands with thousands of new rights-of-way and quite likely restrict, without ccanpensin,
existing property rights in private lands that were gnee public lands. Under this ill, vhetoally

anyone could file a clajm within ten years of enactment. Al the bill requires to support 3 c,}mm:
is a "notige" along with &8 "map" and a "gencral descripﬂon"of the “route, terfnim, arad scm%re

of the right-of-way. The bilt would require the United States fo aocept or reject eveiy i,
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10 matter how poorly demonstrated, within 2 years of filing apd then to file a Jawsuit agalust
e claimaut within 2 years in order to preserve its objections; -atherwise, the clajin 18 deemed
valid. The bifl would give the United States the burden of 'proef oo “all issucs. "

A claimant’s tailuce to file even this minimal notice witiin 10 yercs has no negaiive sffoct on
the claim. Section 5(a) presecves anyone’s right to fike  tuwmsudy wnder the Quist Tie At
indefinitely, by failiug 1o provide an effective wigger of fire ¢iatnde of limitaticns, Rafter,
claimants can file a lawsuit within twelve years of the Secretary™s.rehation of a notice (§ 5@)(1))
(which, of course, greatly lessens the intentive to file 2 notice) o within 12 yeads of discovering
that the federal gevermment has a adverse claim o dhe rightof-way (§ SE)(©)). Sectivn 5(B)
goes on 10 specifically provide that failing to file a metice, e within 10 yeurs, docs not.
constituie relinguishinent of the claim. This effectively requines the federal govertment 10 take
piecemeal, fndividuzl, direct actons on every right-of-way clatm ¥n order to cluse the window
of opportunity for uew rights-of-way that the bill provides, These provisions vender the bill
weffective and cownterproductive. It would multiply, rather than reduce, the conflicts and
confusion over R.S. 2477, The Department’s most important goal in this exervlse is to bring
finality to the uncesiainties left open by the repeal of R.S. 2477. The bill dows exacily the
opposite, ' '

In effect, then, the bill actually vesurrects this long dead provision, consideisbly Tnuadening
rather than narrowing the problems it has created. The bill reopens indefinitely the opporturity
that R.S, 2477 once provided for obtaining rights-of-way across federal lands, aud it does so at
the expense of existing law, National Parks, military lands, wildlife refuges, aid otlir seasitive
federal lands, as well as Indian and Alaska Native lands and private lands.

Purthermore, the bill does not provide a workable process or standards (0 ¢valuzte claiing.
Much of the Departiuent’s proposed régulation focuses on providing a clear pullic provess with
dentifiable standards by which claims could be made and evaluated. This approach would spare
individual claimants and the United Stdtes the haphazard results and considerable expetise of
proceeding in individual court battles to clarify the rights at isgue, This bill tkes the apposite
agrproach.

Scetion 5(c) of the bill would order the application of state law to R.S. 2477 decisicns, but does
ot 12quire that the state law be consistent with the terms of R.S. 2477 itself. Htate luw hias a
role to play in R.S. 2477 19 the ¢xtent it does not confljct with the terrus of RS, 2477 itnelf.
Put state laws that do not require "construction” of a "highway" over uarescrved public Jaads,
for example, do ot meet the requiremments of R.S. 2477 and did not result in a grane of a right-
uf-way. :

For example, Alaska Statutes § 19.10.010 purports to create gghts-of-way along cuch mctia_:ul
Tine 100 feet (or four rods) wide. As you know, section lines rm in'a grid, vreating one-mile
squares over the eptire landscape. There has clearly been nar constroetion and Uwi® wre 1o
highways over most of these section lines, but under this bil, vights-of-way on famth ‘%;:i,m%'m&.'_y
lines would be desamed valid. As Secretary of the risterior Bliss saxd dn 1393, (lis dediesiion of

2
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passed much later 1o redefine the terms of R.S. 2477, appatently without Umitsion, For
example, the state of Utah passed a law in 1993 that purporied fo redefine the twiiss of R.S.
i?<177 very broadly, seventeen years after its repeal. This bill would validate this and riflyr such
aws,

)

T he .bill_’s approach is not workabie or defensible.  State-law has a role to play in R.S. 2477's
application, but it should not read vut requirements of the underlying federal law or be allowed
to reach back and revrite history. '

‘Ihe bill does pot proiuct private property or the lands of Indians or Alagka Natives, While the
bifl intends to provide access io private property, it does not consider the implications of croating
access to and across private property not wanted by the owners of that property. Au ovetly
broad reading of R.S. 2477 could create unwanted public access scress privaie propely by
enthorizing claits of "public” roads in lands that have passed out of public cwneiship. The
Deparunent is especinlly concerned that individuals may seck to use R, 8. 2477 a5 2 nuethod of
securing access to and across Indinn and Alaska Native lands, as well as private peiperly.

The bill has other problems. We are troubled by the provision alowing amyone who uses or
could use a right-of-way 10 access private property to have standing to claim it ag em R.S. 2477,
This could be read to eviscerate the longstandlng requirement that an R.S. 2477 higlyway be
public. :

We disagree strongly with Section 3(d), which would prevent the public frorn pralivipating in
or challenging actions taken under the bill. The lands on which R.S. 2477 clafins vy b made
in many cases retain public lands today. It runs against the whole tenor of mnodern pullic land
law and of usual Congressional policy to preclude publit participation in R.8, 2477 prnaeediogs.
We believe that the fest that normally determines whether someone has standing to contest a
Departmental action, that he or she be "adversely affected,” should apply.

The bill would place the buvden of proot “on all issues” on the federal govertument, evin though
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the Depurtment does not have access to the basic nformadivg mgodes So resclve nwany of the
questions ralsed, This places the Deparimeat in the Sifficoltpositivn 58 proving Qiat someons
else did yiot do scwething at any time since 1866, Clewly, -ty ok of a right-of way s ina
better position o provide information substantialing the construesion il use of a higliwsy than
the federal government. Purilesmore, ks reverses the tongrtandiag rule of law, mnny dimes
confirmed by the U.S. Supreme Ceoort, that “doubls" sapsfing som lederal Lind grants "are
resclved for the Covermment, ‘not agamst H.” Jee w2, Anizs Stetes v. Unlan Pacific XK. Co..
353 U.S. 112, 116 (1957).

We also question the wisdom sad necessity of Sexdme Hzd, which would provide mow amd
restrictive proceduues for road closwes. It conld endsprs mittfic safiny, by preciuding road
closures in cases of flood, fire, or othey Fungerosr coniMntn, o7 ¢ lead (o an imkilily to
protect fragile hisiorle, cultural, or najueel resvues.

In general, the bill complicates aud protoaps Y extoling wolsne of dealing with R, S. 2477,
I appreciate the opportunity to testify on this importay wmattcr,  § -will be happy to take
questions.

P. 06/06
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Thank you again for your congideration of the Governor's views. We
appredat: the opportunity to work with you and your staff on the continning
development action on this legislation.

Sincerely,

Special Counsel to the Govariier

ce  Governor Tony Knowles
Congressman Don Young
Seniator Ted Stevens
- Senutor Frank Muxkowski



