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STATE OF ALASKA
OPPICE OF THE GOVEANOR

WASHINGTON, B.C.

July 26, 1995

eC Ne ed See

The Honorable James V. Hansen
Chairmen, National Parks, Forests & Lands Subcommittee
Howse Resources Committee
U.S. House of Representitives
812 OTIOB
Washington, DC 20515

RE: ELR. 2081, Recognition of the validity of RS 2477 rights-of-way.

Dear Chairman Harsen:

Qn behalf of Governor Knowles, thank you for the opportunity to
shave our views as your Comumnittee considers this bill

The State of Alaska, as you know, has testified extensively to Conguoas
regarding the issues assoclated with RS 2477 rights-of-way in Alaska. Must
recently, we were pleased. to respond to

your
invitation by pariclpating ki the

hearing and discussion session you held In March. As an alternative to
providing a witness to this week's hearing, we would ask that the testimony
and accompanying materials submitted to the subcommittee in March be
considered in your evaluation of H.R. 2081.

By its clear recoguition of the role of state law, HLR. 2081 identifies ancl
addresses whiat is, in our estimation, the most critical issue in the debaie over
RS 2477 rights-of-way. In our opinion your bill reaffirins what Congress
intended in 3866 and what state and local governments and the courts have
acted upon since that time. That Is, state law governs the acceptance amd

scope of RS 2497 grants.

We also support the inclusion of a process to bring Hnality to RS 3277
assertions and will comment in detail an these provisions before the hearing
record clases.
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Statement of John D. Leshy
Solicitor, U.S, Department of the Dnterior

Before the Houss Resources Subcommiteeon
National Parks, Forests, and Tuanits

"R.S. 2477 Rights-of-Way Settlement" Bil ~- BR, 2081

July 27, 1995

{ am pleased to have the opportunity to testify here today on the neceaily incroduced bill, HR,
2081, regarding R.S. 2477 rights-of-way. R.§, 2477 is, of course, a subject of soine
controversy and of considerable interest to the Departaient and severalaf its agencies. Althouph
we strongly oppose H.R. 2081, we weloome your interest in addressing this problem: and would
be happy fo continue to work with you to find an acceptable sokuien.

As this Subcomuniitee knows, R.S. 2477 was originally enacted as part of the Mining Law of
1866. It read, in its entirety: ’The right-of-way for the construction of highways acuss pitblic
lands, not reserved for public uses, ishereby granted.” Congress repealed this stafute realy
two decades ago, in Section 706(a) of the Federal Land Policy and Management Act of 1976
(FLPMA). The repeal did not, however, terminate already existing highway dghts-of way
created unter R.S, 2477. While R.S. 2477 was a law appropiate for its time, Congiess has
since enacted several other statutes that provide access to and across federal lands.

Nearly two decades after its repeal the issue of preexisting rights-of-way is still unresoived. ‘The
profusion of unresolved claims presents a plauning and managemeut problem for federal Inad

managers and other landowners and uncertainty for potential right-of-way holders aud users of
public lands, Confusion and controversy have resulted.

The Department piiblished a proposed rule nearly one year ago, on August 1, 1994, to adktiexs
these rights-of-way created no later than October 21, 1976 by the “construction” of “highways”
across unreserved jublic lands. In order to allow full public participation and in resporte To

Congressional requests, the Department extended the comment period to a full yeax; it is (Ul,
in fact, open. We have received over 3200 comments on the proposal.

The Department’s goals in issuing the proposed regulation are simple: To explain how we will
apply the statutory ciiteria and to provide a workable adsministrative process and standards for

recognizing valid clalms with finality. Unfortunately, this bill does not accomplish elther of
these goals and we cannot support if.

This proposal would stack the deck beavily in favor ofR.S. 2477 claimants. The bi] would
make it too edsy to file new and frivolous claims and too burdensome for the goveinmem fo

reject ones that do not meet the statutory criteria. The net result is that the bil could Littey the

public lands with thousands ofnew rights-of-way and quite likely restrict, without cearipensation,
existing property rights in private lands that were once public lands. Under this Dill, vhetually
anyone could file a claim within ten years of enactment. Ali the bill requires to support

a
cladiin

is a "notipe” along with a "map" aud a "general description”of the “route, termini,
and

scope
of the right-of-way. The bill would require the United States to accept or reject every olivia,
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m0 Matter how poorly demonstraled, within 2 years of filing and then to file a Jawsuit agalost
the claimant within 2 years in order to preserve its objections otherwise, the claina is deemed
valid. The bill would give the United States the burden ofproofien “all issuvs."

A claimant’s failuce to file even this minimal notice within 10 yenzs ‘has no negative effect on
the claim. Section 5(a) preserves anyone’s right to file @ tamsult winder the Quice Tike Act
indefinitely, by failiug to provide an effectiye wigger of fhe stade of limiations, Rather,
claimants can file a lawsuitwithin twelve years of the Secretary's repcction of a notice ($ Stal)
(which, of course, greatly lessens the incentive to file a notice) oxwithin 12 years of discovering
that the federal goverament has a adverse claim to the rightiof-ueg C8 5{a)(2)). Sectiva 5th)
goes on lo specifically provide that failing to file a notice, ewen within 10 yours, docs not
constitute relinquishinent of the claim. This effectively requaes the ‘federal goverunient to take
piecemeal, tudividual, direct acdons on every right-of-way clate in order to cluse the window
of opportunity for uew rights-of-way that the bill provides, These provisions ruler the bill
woffective and cowiterproductive. ‘If would multiply, rather than reduce, the conflicts and
confusion over R.S. 2477, The Department's most important goal in this exercise is to brmg
finality to the uncertainties left open by the repeal of R.S. 2477. The bill dows exactly the

opposite, :

In effect, then, the bill actually vesurrects this long dead provision, considerably tucmidening
rather than narrowing the problems it has created. The bill reopens indefinitely the oppurtunity
that R.S, 2477 once provided for obtaining rights-of-way across federal lands, avid if does 80 at
the expense of existing law, National Parks, military lands, wildlife refuges, and oiler seusitive
federal] lands, as well as Indian aid Alaska Native lands and private lands.

Purthermore, the dill does not provide a workable process or standards to evuluiete claias.
Much of the Depattment’s proposed regulation focuses on providing a clear public prowess with
-identifiable standards by which claims could be made and evaluated. This approach would spare
individual claimants and the United Stétes the haphazard results and considerable expec of
proceeding in individual court battles to clarify the rights at issue, This bill wkes the opposite
ayproach.

Section 5(c) of the bili would order the application of state law to R.S, 2477 decisious, but does
not require that the state law be consistent with the terms of R.S. 2477 itself. State law has a

role to play in R.S. 2477 tq the extent it does not conflict with the terms of RS, 2477 itself.
But state laws that do not require “construction” of a "highway" over unreserved pubic lands,
fer example, do fot meet the requirements of R.S. 2477 and did not result in a grand of a right-

of-way. .

For example, Alaska Statutes § 19.10.010 purports to create rights-of-way along cach poctton
Tine 100 feet (or fowr rods) wide. As you know, section lines nm in’a grid, creating Oncemite

squares over the evtire landscape. There has clearly been ao construction and lwse are
no

highways over most of these section lines, but under this bil, yights of-way on Bach likinginary
lines would be deemed valid. As Secretary of the Interior Bliss saxd in 1398, (luis dedication of

2
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passed much later to redefine the tenns of R.S. 2477, appatently without Unsewion, For
éxarnple, the state of Utah passed a law in 1993 that purported fo redefine the teins of R.S.

ear
very broadly, seventeen years after its repeal. This bill would validate this anc other such

aAws,

4

The bill's approach is not workable or defensible. State-law bas a rote to play in R.S. 2477's
application, but it should not read vut requirements of the underlying federal law oy be allowed
to reach back and rewrite history.

,

‘Lhe bill does not protect private property or the lands of Indians or Alaska Natives. While the
bill intends to provide access to private property, it does not consider the implications of creating
access to and across private property not wanted by the owners of that property. Au overly
broad reading of R.S. 2477 could create unwanted public access across private pourperty by
authorizing Clairis of "public" roads'in lands that have passed out of public ownership. The
Deparunent is especially concerned that individuals may seek to use RS. 2477 a5 a nucthod of
securing access to and across Indizn and Alaska Native lands, as well as private pouperty.

The bill has other problems. We are troubled by the provision Jiowing anyone who wyes or
could use a right-of-way to access private property to have standing to claim it as en K.S. 2477.
This could be read to eviscerate the longstanding requirement that an R.S. 2477 hvighway be

public.

We disagree strongly with Section 3(d), which woujd prevent the public fran participating in
or challenging actions taken under the bill. The lands on which R.S. 2477 clairns imay be made
in many cases retnain public lands today, It runs against the whole tenor ofmnodern julie land
law and of usual Congressional policy to preclude publi participation in R.S. 2477 proceedings.
We believe that the test that normially determines whether someone has standing to coificst a

Departmental action, that he or she be "adversely affected," should apply.

The bill would place the burden of proof “on all issues” on the federal goveriiment, even though
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the Depurtirient does not have access to the basic informeatinn seaded io resolve mary of the
questions raised, “Chis places the Department iin the diffiedl-positinueaf proving that somecne
else did not do something at any time since 1866. Cleary, the hokky of a rightof way ts ina
better position to provide information substantiating the coustriesianwail use of a higtway than
the federal goverament. Purtheemore, this severses the tomertanding rule of law, many tines
confirmed by the U.S. Supreme Court, that “doubls" weysivfing ae dederal Lind grants “are
resolved for the Government, ‘not against k.” Sts ue. Unites Stutes v. Union Pacific R..Co,.
353 U.S. 112, 116 (1957).

We also question the wisdom wad weceusiry off Bexdae oh25, which ould provide mow aid
restrictive proceduwes for road closures. itt comd endanger puttiic sailitty, by prechiding road
closures in cases of flood, fire, or other Gungeroor cnotine, of tr ead to an fnwiitily to

protect fragile historic, culeural, or mabucel resousurs.

In general, the bill complicates aud prolongs the extsiteg protons of dealing with R$. 2477.
I appreciate the upportunity to testify on tis important matter. -will be happy to tale
questions.

P, 06/06
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‘Thuwnk you again for your consideration of tha Governor's views. We
appreciat: the opportunity to work with you and your staff on the coritinuing
development action on this

legislation.

Sincerely,

hnW. Katz
irector of State/Federal Relitlans and

Special Counsel to the Goveriior

RC. Gavernor Tony Knowles
Congressman Don Young
Senator Ted Stevens
Senior Frank Murkowski


