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United States Department of the Interior

IN REPLY REFER TO.!

ALASKA NATIVE CLAIMS APPEAL BOARD
P.O. BOX 24 33
ANCHORAGE, ALASKA 99510

ATE OF ALASKA, DEPT. OF
TRANSPORTATION AND PUBLIC FACILITIES
(ON RECONSIDERATION)

ANCAB VLS 80-51 Decided June 24, 1982 ~

Appeal from the Decision of the Alaska State Office,
Bureau of Land Management F-14866-A, F-14866-A2 and

ARR~-C368.

Motion for reconsideration granted: State of Alaska,

Dept. of Transportation and Public Facilities, 5 ANCAB 307,

88

-

.D. 629 (1981), and decision appealed from modified in

part.

[

~Llaska Native Claims Settlement Act: Administrative
Procedure: Decision to Issue Convéyance——Alaska
Native Claims Settlement Act: Administrative
Procedure: Conveyances--Alaska Native Claims
Settlement Act: Conveyances: Valid Existing Rights:

Third-Party Interests

wnere, 1n Revised Statutes Sec. 2477, Congress
made a grant of rights-cf-wav which became effec-

“ive only upon valid acceptance of the grant, and
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.here the Bureau of Land !Management i1s prohibited
from adjudicating the richt-of-way to determine
whether it is valid and has therefore "issued"
within the meaning of § 14(g) of ANCSA, the holding

in Appeal of State of Alaska/Selidovia Native

Association, Inc., 2 ANCAB 1, &4

(=

.D. 349 (189772)

[VLS 75-14/75-15], requiring identification of
valid existing rights in the conveyance document

is not applicable to R.S. 2477 rights-of-way.

Alaska Native Claims Settlement Act: Administrative
Procedure: Decision to Issue Conveyance--Alaska
Native Claims Settlement Act: Administrative
Procedure: Conveyances--Alaska Native Claims
Settlement Act: Conveyances: Valid Existing Rights:

Third-Party Interests

Where the Bureau of Land Management seeks to
reserve a § 17(b) public easement over an existing
road constructed by the State cf Alaska and claimed
by the State as an R.S. 2477 right-of-way, the
conveyance documenté shall contain a provision
specifving that the reserved public easement is

sub‘ect to the claimed R.S. 2477 right-of-way,
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APPEARANCES: Susan Urig, Esg., for State of Alaska, Dept.
of Transportétion and Public Facilities; M. Francis Neville,
£sg., Office of the Regional Solicitor, for the Sureau of
Land lManagement; Ken Norman, Esqg., Cummings & rReuth, for

Sea Lion Corporation.

OPINION BY ALASKA NATIVE CLAIMS APPEAL BOARD

Jurisdiction

The Alaska Native Claims Appeal Board, pursuant to
delegation of authority to administer the Alaska Native

Claims Settlement Act, 85 Stat. 688, as amended, 43 U.S.C.

§§ 1601-1628 (1976 and Supp. I 1977), and the implementing
regulations in 43 CFR Part 2650 and 43 CFR Part 4, Subpart

J, hereby makes the following findings, conclusions and

decision.

Procedural Background

On June 26, 18981, the Board issued its decision in
this zppeal. The Board held therein that the existence of
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3 (1866) (repealed 1976)
(R.S. 2477), precludes neither conveyance of the subject

land nor <the reservation of a coincident public easement,
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that where the Bureau of Land Management (BLM) is

informed of the existence of the ricght-of-way, the decision

To issue conveyance and the subsequent conveyance document

must expressly declare that the convevance and the public

ceasement are each subject to the right-of-way. The Board's

decision held:

1. Both the decision to convey lands and the sub-
sequent conveyance document must specifically identify
interests in the lands being conveyed which are pro-
tected under ANCSA as valid existing rights. Since
rights-of-way granted by the United States are, if
valid, protected under § 14(g) of ANCSA as valid exist-
ing rights, they must be specifically identified in
both the BLM's decision to convey lands and the sub-

sequent conveyance document.

2. The Nov. 20, 1979, amendment_to Secretary's
Order No. 3029, 43 FR 55287 (1978) (38.0. 3029) does
not preclude identification of claimed R.S. 2477
rights-oi-way.

- S

3. HNative-selected lands sucject to rights-of-wavy
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2o be included in conveyances pursuant to ANCSA,

the conveyances are subject to the rights-of-way.
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4. The State's acceptance of an R.S. 2477 right-

of-way grant did not sever from the public domain the

land underlying the right-of-way.

5. A right-of-way granted by R.3S. 2477 is a less-

than-fee interest in the nature of an easement.

6. Following the acceptance of an R.S. 2477 grant
of right-of-way, Tthe Federal Government retains its
fee interest in the land, subject to the right-of-way,
and may dispose of it pursuant to law. The Federal
Government's control of the fee interest in the land
affected by an R.S. 2477 right-of-way includes the

authority to issue additional rights-of-way affecting

the same land.

7. The reservation of an coverlapping § 17(b)
rublic easement, and the conveyance of the underlying
fee, are each subject to, and do not affect, a pre-

viously-existing R.S. 2477 right-of-way.

On Sept 11, 1981, the BLM moved that the Roard recon-
sider =zhat portion of the June 286, 1¢81, decision which
holds that BLI 1s required tc specifically identify, in

ANCSA Zecisions and conveyance documents, rights-of-way

whicn are claimed under R.S. 2477. The motion was based on
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an alleged lack of adequate briefing of the issue prior to

decision.

BLM argued that compliance with the Boarc's holding
1s not feasible and will adversely affect the parties to
the appeal. The BLM cited the administrative burden of
discovering and listing R.S. 2477 rights-of-way. The EL&
also declared that the listing of claimed but guestionable
R.S. 2477 rights-of-way in ANCSA convevances, a listing
made in neither non-ANCSA conveyances nor in prior ANCSA
conveyances of 22 million acres of land, is likely to gen-
erate confusion and to adversely affect marketability of

title.

Further, the BLM argued that the Nov. 20, 1972, amend-
ment to S5.0. 3029 should be construed to preclude identifi-
cation as well as adjudication of claimed R.S. 2477 rights-
of-way. The memorandum amending S.0. Z0Z9, written by the
Solicitor and concurred in and adopted by the Secretary,
referenced two Departmental cases '"careful reading of
Twhichl] indicates that the Department has consistently
refused to identify or lisf such claimec rights-of-way in
1ts cdecisions and convevance documents.' (Motion for
Peconsideration, page 2.) The BLM asserted that the
memorandum should be construed to reguire & result con-

sistent with that reguired by the cited cases.
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The State of Alaska, Dept. of Transportation and Public

1

'l

acilities (State) answered that the identification question

+

was sufficiently briefed and was correctly decided by

the
Zoard, and that the liov. 20, 1979, amendment o $.0. 3029
does not preclude identification of claimed R.S. 2477

< e Lk

rights-of-way. The State also argued that the identification
reguirement will not be an undue burden, and that identifi-
cation 1s necessary tTo protect the State's interest and

will benefit the other parties to the appeal by clarifying

*he nature and extent of the State's claim.

The BLM replied that the Department decided long ago
that identification of claimed R.S. 2477 rights-of-way in
conveyance documents 1s not necessary to protect the rigth
of -way and should not be done. BLM declared that nothing in
ANCSA suggests that Congress intended patents to Native
corporations to be different from other patents in this
respect. The BLM also asserted that identification of R.S.
2477 rights-of-way would adversely affect the Native
corporations receiving fee title to the underlying land.

T

rurther, the ELM disputed the Stzte's as

n
1)
]
o
' N
(0]
3
ct
o3
jo)]
ct

3
0]

accurate infor

b

tion concerning its claimed
ests i1s readily availapble. BLM alleged that the State's
proffered information was incomplete and did not allow

e

determination of the exact location of the claimed
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rights-of-way, and that the State's listing included some

obvicusly invalid claims.

inally, BLM argued that while <

does not adjudicace

all third-party interests identified in ANCSA convevyances,

3

o RIICSA conveyance 1s expressly made subject to an unadjud-
icated interest. In this context, RLM declared that all
third-party interests which are "of record" have been

adjudicated by a governmental entity.
Decision

The holding of the Board in its original decision in
this appeal, that claimed R.S. 2477 rights-of-way must be
identified in both the deci;ion to issue conveyance (DIC)
and the subsequent conveyance document, was based on a

heolding in Appeal of State of Alaska/Seldovia lhative

-

i

Association, Inc., 2 ANCAB 1, 84 I.D. 349 (1977) [VLS
75-14/75-15). The referenced holding was that the DIC and
the subsequent conveyance‘document must both specifically
identify interests in the land bteing conveyed which are

protected under ANCSE as valid existing rights. State of

laskz,Seldovia Native Association, Inc., supra, 84 1.D

382; State of ~laska, Dept. of Transportation and Public
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On reconsideration, the Board holds that said holding

is not applicable to R.S. 2477 rights-of-way.

In State of Alaska/Seldovia Native Association, Inc

°

supra, 84 I.D. 380, the Roard also held that the BLM has

the duty to ascertain whether a less-than-iee interest was
issued to a third party, and must recite in the DIC that

the conveyance is "subject to" the interest. Sec. 14(g)

of ANCSA expressly requires such a recitation in the convey-

ance document.

The Nov. 20, 1979, amendment to Secretary's Order No.
3029 precludes BLM adjudication of claimed R.S. 2477
rights-of-way. In R.S. 2477, Congress made a grant of
rights-of-way which became effective only upon a valid
acceptance of the grant. Since BLM is prohibited frem
adjudicating R.S. 2477 rights-of-way, it is precluded.also
from determining whether unadjudicated R.S. 2477 rights-

of-way have issued, within the meaning of § 14(g) of ANCSA.

[1] The Board modifies its holding in the original

decision and holds that where, in R.S. 2477
)

(@]

ongress made

a grant of richts-of-way which became effective only upon

valid acceptance of the grant, and where the Bureau of Land

Management is prohibited from adjudicating the right-of-way

to determine whether it is valid and has therefore "issued"
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within the meaning of § 14(g) of ANCSA, <the holding in

Appeal of State of 2laska/Seldovia Native Association.

Inc., supra, requiring identification of wvalid existing

rights in the convevance document, is not applicable to
R.S. 2477 rights-of-way.

Accordingly, claimed R.S. 2477 rights-of-way need not
be listed in a DIC or conveyance document in a provision

specifying that the conveyvance is subject to valid existing

ricghts.

A different rule applies, however, where the BLM seeks
to reserve a § 17(b) public easement over a road con-

structed by the State of Alaska and claimed under R.S. 2477.

As noted in the Board's original decision in this
appeal, the existence of an R.S. 2477 right-of-way precludes
neither the ccnvevance of the underlying fee nor the
reservation of an overlapping § 17(b) public easement, but

the conveyance and/or reservation is subject to the right-

of-way. State cf Alaska, Dept. of Transpertation and Public

)]

.

acilities, supra, 58 I.D. 63

(27 Thus, it is not disputed that as a matter of law
the public easement reserved by the BLM for the Hooper Eay

~lrport Eoad is subject to the State's R.S. 2477
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right—of—wayf Therefore, to avoid confusion and to reflect
on the conveyance document the accurate legal relationship
cetween the §&¢ 17(b) public easement and the R.S. 2477
right-of-way, the Bocard holds that where the BL} seeks to
reserve a § 17(b) public easement over an existing road
constructed by the State and claimed by the State as an _
R.S. 2477 right-of-way, the conveyance documents shall con-

tain a provision specifying that the reserved public ease-

ment is subject to the claimed R.S. 2477 right-of-way "if

The above requirement does not unduly burden the BLM
in relation to the importance of rights claimed by the
State. Compliance with such requirement is clearly feasible
and will not adversely affect the other parties to this
appeal. Since the above-mandated inguiry arises in the con-
text of the reservation of § 17(b) public easements, ény
additional administrative burden on the 3LM. is minimal.
Moreover, the required provision should neither generate

confusion nor adversely affect marketability of title.
Order

The original decision cf the Board in this appeszl,
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~lities, 5 ANCAB 307, 88 I.D. 622 (1¢81) [VLS 80-31] is




b ¢

AHCAB VLS 80-31

herepy amended to conform with the above holdings of the
Board. The above-designated cdcecision of the Bureau of Land
management 1s hereby amended so azs to conform to this deci-

sion of the Board. Publication of an amended decision to

[

ssue conveyance is not reguired. The conveyance document
issued pursuant to the above—de;ignated decision of the
Bureau of Land Management shall expressly state that the
reservation of a public easement for the Hooper Bay Airport
Road is subject to the State’'s R.S. 2477 right-of-way, if

valid, for the Hooper Bay Airport Road.

pdef oty
JUDZTH M. BRADY
Aq/;nistrative Judge

]
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/JOSEP}( A. BALDWIN

Administrative Judge
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