FORM SA-1B

MEMORANDUM State of Alaska

TO: 7 Wendell P. Miller

FROM:

Airport Engineer
DATE : March 16, 1970

W
Margery McCormick Q“ i SUBJECT: Sections 16, 33 and 36 - Lands
Land Acquisition Officer’

Eva Fallon raised a question as to the status of Sections 16 and 36
in Alaska in relationship to the possibility of our needing to acquire for
‘the proposed Galbraith Airport, part or all of unsurveyed Sections 16 and 36,
Township 11 South, Range 11 East, Umiat Meridian.

The Lands Acquisition Officer discussed this with Alfred Steger,
Adjudicator, BLM and with Kenneth Hallback, Chief of Lands Section, and John
Frieberg, Land Selection Officer, State Division of Lands.

The Act of March 4, 1915, (38 Stat. 1214, 48 U.S.C.A. 353) provided
that when the public lands of the Territory of Alaska were surveyed under dir-

-ection of the Government of the United States, Sections numbered 16 and 36 in

each township in said territory were reserved from sale or settlement for the
support of common schools in the Territory of Alaska; and Section 33 in each

township in the Tanana Valley'between parallels sixty-four and sixty-five north
latitude and between the one hundred and forty-fifth and the one hundred and
fifty-second degrees of west longitude (meridian. of Greenwich) were reserved
from sale or settlement for the support of a Territorial Agricultural College
and School of Mines established by the Legislature of Alaska. The Territory

of Alaska administered the surveyed Sections 16 and 36 and the above designated
Section 33's. These sections were held in trust during territorial days for
the future State of Alaska.

_At the time of Statehood, the State applied for all surveyed Sectioms
16 and 36. Practically all of these were patented to the State. There are
some exceptions that involved prior claims, which either were not patented to
the State, or where such patent is pending. :

If we should need to acquire an interest in a surveyed Section 16,
33 or 36 patented to the State of Alaska, we could obtain an ILMI by paying a
fair market rental or we could secure title by paying a fair market value for
the land. In order to secure title, the area desired must be surveyed accord-
ing to ADL standards. Due to previous court decisions, the Division of Lands
policy is that they must obtain revenue for use of or sale of these lands.

We-are thus able to secure any unappropriated areas that would be
within Sections 16, 33 or 36, provided they were not surveyed at the time of
Statehood.
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Ch. 20 PUBLIC PURPOSE GRANTS 43 § 859

quarter section of land, in each of the counties or parishes, in trust for such
counties or parishes, respectively, for the establishment of seats of justice
therein; but the proceeds of the sale of each of such quarter section shall be
appropriated for the purpose of erecting public buildings in the county or
parish for which it is located, after deducting therefrom the amount
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Historical Note

Codification. R.S. 2286 derived from Act
May 26, 1824, c. 169, § 1, 4 Stat. 50.

Cross References

Reservations for county seats in Oklahoma, see section 1099 of this title.

Library References

Public Lands €&=64.
C.JS. Public Lands §§ 67 to 71.

Notes of Decisions
1, Applicaﬁoh

This section was never in force in Oregon.
Whitlow v. Reese, 1873, 4 Or. 335.

§ 859. Fee simple to pass in all grants

Where lands have been or may hereafter be granted by any law of

"Congress to any one of the several States and Territories, and where such

law does not convey the fee-simple title of the lands, or require patents to be
issued therefor, the list of such lands which have been or may hereafter be
certified by the Secretary of the Interior or such officer as he may designate,
under the seal of his office, either as originals or copies of the originals or
records shall be regarded as conveying the fee-simple of all the lands
embraced in such lists that are of the character contemplated by such Act of
Congress, and intended to be granted thereby, but where lands embraced in
such lists are not of the character embraced by such Acts of Congress, and
are not intended to be granted thereby, the lists, so far as these lands are.
concerned, shall be perfectly null and void, and no right, title, claim, or
interest shall be conveyed thereby.

" (R.S. § 2449; 1946 Reorg.Plan No. 3, § 403, eff. July 16, 1946, 11 F.R. 7876, 60

Stat. 1100.)

Historical Note

Codification. R.S. derived from Acts Aug.  agencies of the Department of the Interior,

3, 1854, c. 201, 10 Stat. 346; Mar. 3, 1875, ¢.”  with certain exceptions, to the Secretary of

139, § 8, 18 Stat. 475. the Interior, with power to delegate, see

Transfer of Functions. For transfer of Reorg.Plan No. 3 of 1950, §§ 1, 2, eff. May
functions of the other officers, employees, and .
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43 § 851 PUBLIC LANDS Ch. 20

Sec.
872.  Conveyances to United States in connection with applications for amend-

ment of patented entries or for exchange of land, etc.; withdrawal or
rejection of applications; reconveyances. -
873.  Lands granted for erecting public buildings; purpose of grant.

§ 851. Deficiencies in grants to State by reason of settlements,
etc., on des1gnated sections generally

Where-settlements-with-a-view-to- preemptiomrﬁomestea‘d‘have"be'en“,“b'r""" T
: shall hereafter be made, before the survey of the lands in the field, which are

found to have been made on sections sixteen or thirty-six, those sections

shall be subject to the claims of such settlers; and if such sections or either :
of them have been or shall be granted, reserved, or pledged for the use of 3
schools or colleges in the State in which they lie, other lands of equal
acreage are hereby appropriated and granted, and may ‘be selected, in
accordance with the provisions of section 852 of this title, by said State, in
lieu of such as may be thus taken by preemption or homestead settlers.
And other lands of equal acreage are also hereby appropriated and granted
and may be selected, in accordance with the provisions of section 852 of this~
title, by said State where sections sixteen or thirty-six are, before title could
pass to the State, included within any Indian, military, or other reservation,
or are, before title could pass to the State, otherwise disposed of by the
United States: Provided, That the selection of any lands under this section.
in lieu of sections granted or reserved to a State shall be a waiver by the’
State of its right to the granted or reserved sections. And other lands of equal °
acreage are also hereby appropriated and granted, and may be selected, in
accordance with the provisions of section 852 of this title, by said State to
compensate deficiencies for school purposes, where sections sixteen or
thirty-six are fractional in quantity, or where one or both are wanting by
reason of the township being fractional, or from any natural cause whatever.
And it shall be the duty of the Secretary of the Interior, without awaiting
the extension of the public surveys, to ascertain and determine, by protrac-
tion or otherwise, the number of townships that will be included within such
Indian, military, or other reservations, and thereupon the State shall be
entitled to select indemnity lands to the extent of section for section in lieu
of sections therein which have been or shall be granted, reserved, or
pledged;. but such selections may not be made within the boundaries of said
-reservation: Provided, however, That nothing in this section contained shall
prevent any State from awaiting the extinguishment of any such military, .
Indian,  or other reservation and the restoration of the lands therein
embraced to the public domain and then takmg the sections sixteen and
thirty-six in place therein.

(R.S. § 2275; Feb. 28, 1891, c. 384, 26 Stat. 796 Aug 27, 1958, Pub.L. 85—771
§ 1, 72 Stat. 928; June 24, 1966, Pub.L. 89-470, § 1, 80 Stat. 220.)

Historical Note

Codification. R.S. 2275 derived from Acts  pass to the State” for “prior to survey” in two
Feb. 26, 1859, c. 58, 11 Stat. 385; June 22, * instances. '
1874, c. 422, 18 Stat. 202. ’ )
1966 Amendment. Pub.L. 89-470 deleted - 1958 Amendment. Pub.L. 85-771 mser?ed
“or Territory” following “State” in eight in- “*in accordance with the provisions of section
stances and substituted “before title could 852 of this title” and “prior to survey”, wher-
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SCHOOL SECTIONS RESERVED FOR ALASKA
February 4, 1957

the rules of practice later sent to them, and the letter of November

19,1956, from the Solicitor’s office. _
The Department’s rules of practice, 43 CFR 221.98 (b), provide

~thatan-appeal to the Secretary will be subject to summary dismissal
for failure to serve the notice of appeal-within the time required. In-
asmuch as the appellant has failed to show compliance With-the-re--
quirements of the regulation, 43 CFR 221.34, even though given addi-
tional time within which to show compliance, the appeal will be sum-

2171

marily dismissed.? _ 4
- Therefore, pursuant to the suthority delegated to the Solicitor by

the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17

F.R. 6794), the appeal is dismissed.
Epyuxp T. Frrrz,
Deputy Solicitor.

SCHOOL SECTIONS RESERVED FOR THE TERRITORY OF ALASKA

BY THE ACT OF MARCH 4, 1915 (38 STAT. 1214),
AS AMENDED (48 U. §. C. SEC. 353), AND LIEU
SELECTIONS MADE UNDER THAT ACT

Alaska: School Lands ,
The act of March 4, 1915 (38 Stat. 1214), as amended (48 U. S. C. sec. 353),

does not authorize the Territory of Alaska to lease to the Department of the
Army, or an agency thereof, a school section reserved for the Territory by
the act. Absent an act of Congress authorizing the Department of the Army,
or an agency thereof, to acquire and hold title to public land, or to lease it,
in its own name rather than in the name of the United States, neither is'a
qualified ‘beneficiary under the act of June 14, 1926 (44 Stat. 741), as

amended by the act of June 4, 1954 (43 U. 8. G, sec. 889).

Alaska: School Lands—Withdrawals and Reservations: Generally
If 8 school section reserved for the Territory by the act of March 4, 1915
(38 Stat. 1214), is'later withdrawn or reserved for governmental or other
purposes, under the lieu selection provision of the act, the Territory may
select land in Heu of that withdrawn or reserved, provided that the with-
drawal or reservation was made unnder authority of the act of June 25,
1910 (36 Stat. 847), as amended (43 U. 8. C. sec. 142), or other statutory
authority. It is immaterial whether the withdrawal or reservation is perma-

nent or temporary.

1 Marion F. Jensen et al., 63 1. D. 71 (1938); Garth L. Wilthelm et al, 62 I, D. 27
(1955) ; Carl V. Giem et al,, A~27299 (May 31, 1956) ; Lee R. Ormiston, A~27355 (May 14,
These cases involved similar

~ 1956) ; Everta P. Ericson, A-27264 (March 12, 1958),
provisions of the Department’s rules of practice prior to their revision effective May 1, 1956.

—rv. .



sections reserved for the Territory by the act of March 4, 1915 (38
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% '57 Alaska: School Lands—School Lands: Indemnity Selections o Stat. 1214)
i 3_5 T The lieu selection provision of the act of March 4, 1915 (38 Stat. 1214), does S olicitor’s ©
§ N not authorize the selection of land known to be of mineral character. A i
[ : reservation-of-a-school-section-by-the-act-of Mareh-4;-1915;-supra;-bars-min Department!
§ ing locations on the sectiun so long as the reservation is in effect. Such a Anchorage
i rexervation, short of an act of Congress, can be extinguished only by an use by that
: approved selection in lieu of the land reserved. - Commissiol
: School Lands: Indemnity Selections terminating
? 3 : The act of February 28, 1801 (26 Stat. 796; 43 U. 8. C. secs. 851, 852), is not the reserve:
oz i applicable to Alaska, The plat
i K Words and Phrases ing the sec.
: 'f' ' “'Federal mstruméntahtv” as used in the act of June 14, 1926, as amended tion made
: EE . (43 U. 8. C. sec. 869), means only such a Federal instrumentality as is au-.
% thorized by law to acquire and bold title to public land, or to lease it, in Concernin
+ its own name rather than in the name of the United States. “Otherwise ;
- e “appropriated” as ‘nsed"in.the lieu selection “provision “of the “act of March - Asheld
) ~ 4,1915 (88 Stat. 1214), includes governmental withdrawals or reservations, the leasin;
i N : amended
: M—36229 o ’ FeBruary 4, 1957. lease to t
. To teE DirECTOR, OFFICE OF . TERRITORTES ‘ Te;-mtors,\;
; 1 This is in response. to your memorandum of April 6, 1956, and ;;e:(s);
i ) attachments, raising the following questions: nerally
i (Z) May the Department of the Interior issue leases for re- gdch autk
. served Alaska school sections or portions thereof to agencies it 5 TOW
. _of the Department of Defense and, if so, whether payments June 14,
.. . received for the use of such lands may be paid to the Ter- 43 U. S:
* ritory under the terms of the act of 19151 of the A:
1 - (#2) If reserved school lands are subsequenth withdrawn \ Territor
for permanent military installations, is the Territory entltled ‘ whether
b o to lieu or indemnity selections? . . talit
|- . = menta.
i (3) Inthe case of such permanent, withdrawals, w hat steps . v act of 1¢
] can or should be taken to extinguish the Territory’s rightsto - - . that ter
reserved school lands which - ‘may be mcluded in the - ‘ history -
withdrawals? the tern
It appe'u's from a letter dated August 16 1955, from the Land Com- - The 3
missioner for the Territory of Alaska, addressed to the Bureau of s ooan
Land Management’s Area Administrator for Area 4, Alaska, and the : lgfn g s
other correspondence, that since .June 11, 1941, the Department of the '
Army has had structures on sec. 16, T. 14 N., R 2 W., S.M,, Alaska; :Soncsi’
that under leases issued by the Territory rental was being paid by the 31;‘32;
~~ -~ Departmentof the Army to the Territory for portions of certain school T of Febru:

f _— .
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Stat. 1214), as amended (48 U. S. C. sec. 353) ; and that after the
Solicitor’s opinion of February 8, 1955 (62 I. D. 22), was rendered, the
Department of the Army stopped paying rentals and filed application
Anchorage 027871 for a withdrawal of the sec. 16 described above for -
use by that Department for military purposes. The Territorial Land
Commissioner has protested the application and taken steps toward
terminating the various leases and to have that Department vacate
the reserved school sections now being used by it.

The plat of survey of the portion of T. 14 N, R. 2 W., S.M., contain-
ing the sec. 16 was approved July 18, 1917, on which date the reserva-
tion made by the act of 1915 attached.’,

I

k14

Concerning Question (1) :
As held in the Solicitor’s opinion of February 8, 1955 (62 1. D. 22),
the leasing provision of the act of March 4, 1915 (88 Stat. 1214), as
amended (48 U. S. C. sec. 358) does not authorize the Territory to
lease to the Federal Government a school section reserved for the
‘Territory by that act. Consequently, the Territory has no authority
to lease such a section to the Department of the Army or to an agency
thereof. There is no statute authorizing the Secretary of the Interior
generally to enter into leases for public lands and in the absence of
such authority, the Secretary has no power to issue leases.? Therefore,
it is now mecessary to consider the question whether under the act of
June 14, 1926 (44 Stat. T41), as amended by the act of June 4, 1954
(43 U. 8. C. sec. 869), the Secretary may lease or sell to the Department
of the Army, or to an agency thereof, a school section reserved for the
Territory by the act of March 4, 1915, supra. This raises the question
whether that Department or an agency thereof is a *Federal instru-
mentality” within the meaning of that term as used in the amended
act of 1926. No departmental or court decision as to the meaning of
that term as so used hasbeen found. An examination of the legislative
history of the act discloses nothing helpful concerning the meaning of
the term, as used in the act.

The word “instrumentality” has been defined as a “condition of be-
ing an instrument; subordinate or auxiliary agency; agency of any-
thing as means to an end,”? or as “anything used as o means or an

1 Solicitor’s opinion of Febrnary 8, 1935 (82 1. D, 22), footnote 1.

3 See Solicitor’s opinions of July 23, 1955 (62 1. D. 284), und October 22, 1954 (59 1. D.
-813)-+-Acting-Solicitor's opinion_of December 28, 1954 (61 1. D. 459) Depnrtmenta] ruling

of February 24, 1916 (44 L. D. 588). S —
3 Falls Cily Brewing Co. v. Reevea, 40 F. Supp. 35 (1941).
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agency ; that which is instrumental; the quality or condition of béing

|.‘ " .
instrumental.”* The term “Federal instrumentality” has been de- _ rsather th
, ~ fined as “a means or agency used by the Federal Government,”andin =~ | tat}'? T‘
4 the law books the terms “federal agency” and “federal instrumentality” | public'la
il are used interchangeably.* One court has said that “The Federal Gov- er:mmm
i ernment is one of delegated powers, in exercise of which Congress is . .;;:;rtn.
. . . _ .
_% supreme so that every agency which Congress can constxtutlonally ;nl ‘;“
i ases la
i create is a governmental instrumentality,” and that “Generally speak- ;)e t:
éz ': - Ing, however, it may be said that any commission, bureau, corporation - - tpa? !
i or other organization, public in nature, created and wholly owned by ' MI hav
5 ~ the Government for the convenient prosecutlon of its governmental . a
P _functions, existing at the will of 1ts creator, is an instrumentality of e
‘i! : government.” ¢ ' : Concei'!
3 ‘There are many decisions of the United States Supreme Court, each The 1
we-§ BN PSS BTN e e e

i concerning the question whether a particular governmental organiza- referru

: tion created by or under a certain act of Congress was immune from . o
i State taxation because of being an instrument or agency of the Federal ander tt
: Government.” But these decisions are all in'the somewhat narrow " pated a
Sk field of the authority of a State to tax the Federal Government and the 852011
: word “instrumentality” is construed in its commonly accepted sense. . Inn
It does not follow as of course that it was so used in the 1926 act. In : drawa’
H fact, it has herétofore been concluded that the words “Federal instru- . purpos
3. mentahty” were here used in the sense of a special body to which = . quentl
Congress has seen fit to give rather broad autonomous powers.®* .And ’ lands.!

that conclusion is further supported by the fact that the same section . yision

of the act, which refers to a “Federal instrumentality” as a possible sectiol

land purchaser or lessee, does not use the same term in referring to- ‘ - drawi

_ withdrawals ma_de' for public uses. There the words “Federal depart- © ‘theat

ment or agency” are used instead. However, whatever the meaning = " or res

that Congress intended be given “Federal instrumentality,”. clearly; 1 authc

there is no intent to authorlze the issuance of patents or leases in the exere

* name of the United States, to a Federal agency not authorized to ac- “draw

quire and hold title to pubhc lands, or to lease 1t m 1ts own name 4 . held

2o €32 C. 7. 947, - . : Cue < the ¢
ks 5 Capitol Building & Loan Asg’n. v. Kamaa C'omm. oj L. & I 83 P. 2d 106 (1938). : A —

¢ Gnemployment Comp. Comm. V. Wachovia Bank & T. Co., 2 S. E..2a 592 (1939). 3 *ua

* Cleveland v. United States, 323 U. S. 829 (1945) ; Pederal Land Bank v. Bismarck Co., bt setth

314 U. S. 95 (1041) ; Colorado National Bank of Denver v. Bedford, 310 U. 8. 41 (1940) ;. 3 o268 (

Graves V. N. Y. ex rel. 0’Keefo, 306 U. S. 466, 477 (1939) ; Baltimore National Bank v, Taz T (1946

Commission, 297 U. S. 209 (1936) ; James v. Dravo Contracting Co., 302 U. S. 134, 149 ) Heira

(1937) ; 8hew v. 0il Corp,, 276 U. 8. 575 (1928) ; Federal Compress Co. V. McLean, 291 »1

U. 8. 17 (1934).Many others can be cited. : publh

* Opinion of Associate Solicitor for Public Lands, dated July 16, 1956, M-36357 ; memo- 4 i

randum opinion of Acting Assistant Solicitor for Branch of Land Management, dated . ' ‘l

August 30, 1955, to Lands Staff Officer, Bureau of Land Management. eral®
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me of the United States. Otherwise, the United

States would be in the position of issuing to itself, patents or leases for

1t certainly not contemplated by Congress. - An

examination of various statutes £ails to-disclose any authority for the
f its agencies to take leases of land

Department of the Army or any o
in its own name and I am informed that the Corps of Engineers only
leases land in the name of the United States.. Therefore, neither that

Department, nor an agency thereof, is a qualified beneficiary under the

act. ’
T have no

27])

alternative but to answer question (1) in the negative.

I

£ the act of March 4, 1913, supra, after
d by the act, reads in part as follows:

Concerning Question (2) :
The lieu selection provision o
- referring to school sections reserve

e same may have been sold or otherwise appropriated by or
Act of Congress * * * other lands may be desig-

thereof in the manner provided by sections 831 and

» * * whereth
under the authority of any
pated and reserved in lieu
852 of Title 43 * * *

~ In my opinion the words “otherwise appropriated” include with-
drawals or reservations of public lands for governmental or other
purposes. The word “appropriated” as applied to public lands fre-
quently has been held to include a withdrawal or reservation of public
lands.® My answer to question (2) is that under the lieu selection pro-
vision of the act of 1915 the Territory may select land in lieu of school
sections reserved by the act and which subsequently have been with-

drawn or reserved for governmental or other purposes “by or under

the authority of any Act of Congress.” However, many withdrawals
or Teservations of publi¢ lands are not made under any statutory
authority but are méade by the President or his delegate, through the
exercise by the President of his non-statutory power to make with-
drawals or reservations which the United States Supreme Court has
held that he possesses.** The use of the words “Act of Congress” limits
the classes of appropriation to those authorized by law enacted by

“apprqpriaﬁon" as applied to public lands. has been defined as

for some particular use = Wilcox V. Jackson, 13 Pet. 498, 38 U. 8.

266 (1839). See McSorley V. mill, 27 Pac. 552, 556 (1891); J. C. Aldrich, 39 1. D. 176
{1946) ; Horkrader et al. v. Goldstein, 31 L. D. 87 (1901); Afather et al. V. Hackley’s
Heirs, 19 L. D. 48 (1894); ilson Davis, 5 L. D. 376 (1887). - )

30 The words sywithdrawal”’ gmd upeservation’” often are used interchangeably where
public lands are concerned. See Departmental Instructions of April 9, 1920 (47 L. D. 361)
and the case of United States V. idiwcest Oil Co., 236 T. S. 439, 476 (1913).

. “Approprlated" ‘or
wgetting apart of things

¥ 10,1956, M~86357; menmo-
»¢ Land Management, dated
rement.

n United States v. Midwest Oil Compnnyr%ﬁ—ﬁ—s.—‘iés—(-lﬁl&_pﬂso_see Attorney Gen-
eral’s Opinion of June 4, 1941 (40 Op. Atty. Gen. 20). .
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Congress. The authority must stem from an act which confers it;
not from one which recognizes and confirms it as made under some
authority other than that of Congress. Although it has been held that
such recognition of the power to make withdrawals is “equivalent to
a grant” the case so holding recognized that Congress had not con-

~ ferred the power by any act.** As toa withdrawal or reservation made

by the President under his non-statutory power, in view of the words
“by or under the authority of any Act of Congress” in the act of 1915,
I am unable to hold that a withdrawal or reservation of a reserved
school section made under that power of the President creates any
rights in the Territory to make lieu selections under the act. Those

“words are clear and unambiguous, leaving me no choice in the matter.**.

A “Spot check” of withdrawals of public lands in Alaska for mili-
tary purposes discloses that most of them have been made under the
non-statutory power of the President, rather than under the act of_
June-25, 1910 .(36. Stat. 847), as_ amended (43 U. 8. C. sec. 142), or
other statutory authority. Presumably, the authority conferred by
that act was not used because withdrawals made thereunder do not

‘bar metalliferous mining locations,** while one made under the non-

statutory power of the President may bar mining locations, metallifer-

" ous or nonmetalliferous, if the words of the withdrawal order show

that intent. However, for the reasons set forth in the following para-
graph, I am of the opinion that reservations of school sections made
by the act of 1913, standing alone, now are sufficient to bar mining loca-
tions on such sections in those cases where the Territory elects to await
the extinguishment of the withdrawal or reservation made by the
President. Consequently, withdrawals of reserved school sections
.may be made under the act of 1910, as amended, with the only risk be-
‘ing that metalliferous mining locations may be made on the sections if
and when lieu selections under the act of 1915 are made by the Terri-
tory and approved, upon which event the reservation made by the act
-would be extmgmshed :
1 See footnote 11 above.

‘13 Section T of the act of March 3, 1873 (18 Stnt. 474), provides for lieu selections by
the State of Colorado where school sections “have been sold or otherwise disposed of by

any act of Congress.” [Italics added.] The Secretary ruled on November 20, 1890 (12 -

L. D. 70) that selections might be made In lieu of school sections withdrawn under the
non-statutory power of -the President. However, the ruling contains little to support it
and I am unable to agree with it. No other such ruling has been found. SOOn_a.fterwards
the act of February 28, 1891 (26 Stat. 796; 43 U. S. C. secs. 851, 852), was passed, thus
removing the need for further conmsideration of the question where that act applies.

3 Section 2 of the act of 1910, as amended (43 U. S. C. sec. 142), provides that lands

withdrawn under the act “shall at all times be open to exploration, discovery, occupation,

and purchnse under the mining laws of the United States, so far as the same apply to
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The original act of 1915 (38 Stat. 1214) contained a provision that

‘the reservations made by the act should not be effective as to school

sections known on the date of acceptance of the survey to bz of mineral
character. The act of August 7, 1939 (33 Stat. 1243), amended
that act so as to make the reserved school sections and the minerals
therein subject to disposition under the United States mining and
mineral leasing laws, the proceeds to be set apart as permanent funds

* in the territorial treasury. The act of March 3, 1952 (66 Stat. 14),

repealed the act-of 1939 and also amended the act of 1915 by eliminat-
ing the portion which confined reservations made by the act to school

. sections not known on the date of the acceptance of the survey to

be of mineral character. The act of August 3, 1953 (67 Stat. 364),
further amended the act of 1915 so as to provide for the leasing of
those minerals in reserved school sections coming within the scope
of the mineral leasing laws of the United States but it included no
provxslon for the dxsposmon of minerals under the United States
mining laws. The failure to include such a provision, the broadening
of the scope of the reservation provision of the act of 1915 to include
the mineral school sections and the repeal of the act of 1939 which
had opened the reserved school sections to mining locations, clearly

" evidence the intent of Congress that after the act of March 5, 1952,

supra, school sections reserved by the act of 1915 no longer should
‘be open to'mining locations. Although a mining loeation is not a
sale unless and until the owner thereof applies for a patent, when he
must pay for the land, the words “reserved from sale or settlement”
in the act of 1915 bar mining locations. This is apparent from the
lieu selection provision of the act which authorizes selections to be
made by the Territory in lieu of those portions of school sections
which have been “otherwise appropriated.”*s This is further ap-
parent from the fact that Congress found it necessary to pass the
act of 1939 to open the reserved school sections to mining location,
which would not have been necessary if “reserved from sale or settle-
‘ment” did not bar such locations.

Application 027871 invokes no act under which the Department
of the Army wishes the withdrawal to be made. However, presum-
ably that Department wishes it made under the non-statutory power
of the President, as that Department requests a withdrawal from all

1“-In a decision concerning the words "aettlement‘ and entry, or other form of appropria-

tion™ in an executive order withdrawing lands, the United States Supreme Court held that
“‘appropriation” included appropriation by mining location. Mason v. United States, 260

MU._S ..545, 534 (1923). .
.
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foi‘mé of appropriation under the public land laws, including the
United States mining and mineral leasing laws. The withdrawal
might be made under the act of June 25, 1910, supra, which could be

.done without risk of valid metalliferoys mining locations being made

on the school section involved, until such time as the Territory might
glve up its rights to the section by making a lieu selection and obtam-
ing departmental approval thereof.

The section here in question, even if it should be w1thdrawn for a
public purpose, would still be subject to the overhanging or continu--
ing reservation made by the act of 1915. That Congress intended

_the reservation to be a continuing one effective immediately upon the

~ removsl of any legal bar to its attachment, is indicated by the pro-

_vision in the act as amended by the act of March 5, 1952, supra, that
_the reservation should not affect any lands within “an existing reser- -
vation of or by the United States, or lands subject to or included in - =

any valid apphcatmn, claim, or right” unless and until “the reser-

~ takes precedence over but does not completely annul the reservation
" for the Territory so as to prevent the latter from applying once the

"~ Federal reservation is vacated. ‘On the other hand, there is no reason '

-why the Territory, if it so desires, may not in heu of awaiting ter-
mination of the w1thdra,wal apply for other land in lieu of that
withdrawn..

Section 1 of the act of June 25, 1910 (86 Stat. 847; 43 U. S. C.
sec. 141), authorizes the President to withdraw public lands “tempo-
rarlly” but the section provides further that such withdrawals “shall

remain in force until revoked by him or by an act of Congress.” .

Therefore, at, the will of the President or of the Congress, a with-
drawal made under the act’could exist indefinitely and in practical
- effect be permanent. However, as far as lieu selection rights of the
“Territory under the act of 1915 are concerned, it is immaterial whether

. withdrawal of a school section is'a temporary or a permanent one.2®
' My answer to question (2) is that the Territory is entitled to exercise

Jieu selection no'hts under the act of 1915 where a reserved school

18 Either a temporary or permunent withdrawnl of school section lands entitles a State
0 make llen selectlons under the general act of ¥February 28, 1891 (43 U. S. C. secs. 851,
852). See Departmental Instructions of April 9, 1920 (47 L. D. 361) {| Departmental De-
«ision of April 18,1931 (53 1. D. 365) ; United States v. Morrison, 240 U. S, 192 (1916)
1 .thlnk the same rule apples to lieu selection rights undet the act of 1915. -

vation, applicatiodi, ¢lainm, or right-is-extinguished;-relinquished;-or - - -} -
~cancelled.” A reservation of the land for the use of the United Stateﬂ
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section is lgiter withdrawn for governmental purposes “by or under
the -authority of any Act of Congress.” ~Further, it:is.immaterial
whether the withdrawal is permanent or.temporary.

Concerning Question (3):

' 1think that it is clear from the provision in the act of 1915, author-

izing selections by the Territory “in lieu” of reserved school sections,
and from the provisions of 43 CFR 76.2 and 43 CFR 270.4, that upon

*secretarial approval of a lieu selection made under the act, the Terri-

tory’s claim to such portions ofa reserved school section as are assigned

"as a basis for the selection is extinguished. Aside from such approval,
I know of no means of extinguishing the Territory’s claim to a school
section reserved by the act, short of an act of Congress.

v
The following questions have been asked, which I will designate
questions (4) and (3), and which I will now answer: :
(4) Does the lieu selection provision of the act of 1915
authorize the Territory to select public lands which on the
date of selection are known to be mineral in character, in lieu
of a withdrawn school section, mineral or non-mineral, re-
served by the act?
(3) Is the general school land indemnity act of February
28,1891 (26 Stat. 796; 43 U. S. C. secs. 851, 852), applicable
to Alaskd? : - , g
Concerning Question (4) : '

In view of the amendment to the act of 1913, made by the act of
March 5, 1952, supra, the reservation made by the act of 1915 is no
longer restricted to school sections not known on the date of acceptance
of the survey to be of mineral character and now it may include mineral
<chool sections. Bt neither the act of 1952 nor any other act amending
‘the act of 1915 made any change in the lieu selection provision of the

act, and it remains as it was in the original act of 1915. That provision
is silent as to the character of the lands that may be selected.

‘Tt has been the settled policy of Congress to dispose of mineral lands
only under laws including them.* Therefore, the silence of the lieu
selection provision of the act of 1915 as to the character of the land

that may be selected by the Territory cannot be construed as impliedly

I United States 7. Sweet, Administrator of Sweet, 245 U. 8. 563 (1918).
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authorizing the selection of lands known to be of mineral character.
Moreover, had Congress intended that the act of March 4, 1952, supra,
making mineral school sections subject to reservation by the act of
1915, as amended, should also make mineral lands subject to lieu se-
lection, in all probability provision therefor would have been incorpo-
rated in the act of 1952. Such a change cannot be held to have been
implied by the act of 1952. Thereisa presumptlon against the implied
amendment of any existing statutory provision® An amendatory act
is not to be construed to change the original act or section further than
expressly declared or necessarily 1mphed 3 Therefore, I answer ques-
tlon (4) in the negative.
v

Concerning Questlon (5): o :

Section 8 of the act of May 17, 1884 (23 Stat. 24), prov:ldes that.the
laws of the United States relatmg to mining claims and the rights

incident thereto-shall-be in full-force-and. effect in Alaska but provides

further that nothing in the act shall be construed as putting into force

in Alaska the “general land laws of the United States.” Section 27

of the act of June 6, 1900 (31 Stat. 330; 48 U. S. C. sec. 856), contains

" asimilar prov131on Wlth respect to the general land laws of the Umted

States.

The general school land indemnity act of February 28, 1891 (26
Stat. 796; 43 U. S. C. secs. 851, 852), authorizes the selection by a State
or Territory of ‘funappropriated, surveyed public lands, not mineral
in character, within the State or Territory” in lieu of sections 16 and
36 where those sections are “reserved to any Territory” and also are
within “a military, Indian or other reservation, or are otherwise dis-
posed of by the United States.” . :

- Section 3 of the act of August 24, 1912 (37 Stat. 512; 48 U. S. C.
sec. 23), provides in part that “The Constitution of the Umted States,
and all the lJaws thereof which are not locally inapplicable, shall have
the same force and effect within the said Territory as elsewhere in

the United States.” By virtue of this provision, the general right-
“of-way acts of March 3, 1891 (26 Stat. 1095; 43 U. S. C. secs. 893,
' 946), February 15,1901 (31 Stat. 790; 43 U. S. C sec. 959), and March

4, 1911 (36 Stat. 1253; 43 U. S. C. sec. 961), and the general Indian

Allotment Act of February 8,1887 (24 Stat. 388; 25 T. S C. sec. 331),
have been held to have been extended to Alaska. = Hence, the question- |

1 Section 1930 page 414 Sutherlcmd on Btatutory Comtrucﬁon, 3d Edition.

- 1 See footnote 18 above.
730 Op. Atty. Gen. 387; 48 CFR Part 51, 74.25. Nagle v. United Statea, 191 Fed 141
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arises whether the general act of February 28, 1891, supra, has been

similarly extended to the Territory.

Possibly the act of February 28, 1891, supra, might be held to be
“]ocally inapplicable” to Alaska within the meaning of the act of 1912
because the act of 1891 could not operate in the Territory when the act
of August 24, 1912, supra, was passed.”? Until the passage of the act
of March 4, 1915 (38 Stat. 1214), there existed no general act either -
reserving or granting to the Territory any sections 16 and 36 for the
benefit of its common schools. Hence, prior to March 4, 1915, there
could be no loss to the Territory of lands in those sections, which would
have entitled the Territory to lieu selections, even if the act of 1891

. were applicable to Alaska. However, whether or not the act of 1891

was “locally inapplicable” because it could not operate when the act

- of 1912 was passed need not be decided, as I-am convinced from a.

thorough consideration of the legislative history of the various bills,

- one-of which became the act of March 4, 1915, supra, soon after the -

act of 1912 was passed, that Congress neither considered the act of
1891 extended to Alaska by the act of 1912 nor intended the act of

1915 to ‘have that effect.

During the second session of the 63d Congress, two bills were intro-
duced in the House, % each of which provided for reserving and grant-
ing to the Territory of Alaska, upon survey, sections 16 and 36. Each
bill provided for the Territory to malke lieu selections and expressly
provided that “the provisions of” the act of February 28, 1891 (26 Stat.
791) “are hereby made applicable thereto.” In the third session of the
same Congress, identical bills were introduced in the House and Sen- -

" ate,®® respectively, providing for the reservation of school sections for
. the Territory and for the lieu selections to be made “in the manner”

“provided by the act of 1891, instead of expressly making the provi-

" sions of that act applicable to lieu selections. One of those bills, S.

7515, was enacted as the act of March 4, 1915, supra, without change in
the lieu selection provision of the bill. A thorough examination of
the legislative history of the bills fails to disclose the reason for the

- changein wording of the lieu selection provisions in the bills as intro-
- duced in the second session, to that contained in the two bills intro-
~ duced in the third session. Apparently, the change was made because

 An act similar to the act of August 24, 1912 (48 U. 8. C. sec. 23), was held not to have
extended certain general acts, applicable only to surveyed lands, to the Territory of Oregon -
because no surveys therein had.been authorized by the ‘Federal Government. Stark v.
Starrs, 73 U. S. 402 (1867).

= H. R. 15870 and H. R. 17262.
= H. R. 20831 and 8. 7513,
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Congress decided merely to adopt the methods and prokcedures author-

ized by the ‘act of 1891 and the regulations thereunder, rather than .

make the lieu selections of that act apphcable to lieu selections made
under the act of 1915. This conclusion is supported by the meaning

of “manner” as generally construed, namely, that it means the method '

of domg a thing, or method of procedure or execution.?* I find noth-
ing in the act of 1915 indicating that Congress intended “man-
ner” in that act to have a meaning different than that ordinarily glven
it. - At any rate, it is a well established rule that changes made in a
bill during its consideration if later reflected in the law are made with
a purpose and the change here under consideration can only mean
that rather than extend the 1891 act, Congress decided to extend the

--pi'ocedilmlﬁparts of it only. No_ other reason for the change is dis-

closed in the history of the legislation. Therefore, my answer to
_question_ (5) isin the negative.

: J. ReveL ARMSTRONG,
: Solicitor.

APPEAL OF TRI—STATE' CONSTRUCTION Co.
IBCA-63  Decided February 26, 1957

. Contracts:" Unforeseeable Causes——Contracts Delays of Contractor—-—Con-

tracts: Damages: Unliquidated Damages .

A strike precipitated by the decision ot & contractor to discontinue paying its
employees for travel time when such employees were affiliated with the
union that calied the strike, and it was customary for employers in the

. area to pay their employees for travel- time, is not an untoreseeable cause.

,of delay beyond-the control and without the fault and negligence of the con-
tractor within the meaning of the “delays—-damages” clause of the standard
Aform of Government construction contract, and -does not entitle the con-
tractor to an extension of time for the performance of the contract so as

" to aveid the assessment of liquidated damages. The question- whether the
strike was unforeseeable and beyond the control of the contractor does not -
" necessarily depend on-a determination of the legality of the conduct of the |

contractor or of the union that called the strike. While it is more readily
to be expected that the illegal conduct of an employer will lead to a strike,
- the converse of this proposition is not necessarily true, and there are many
circumstances in which an employer can readily foresee that the exercise of
his legal rights will lead to a strike and delay the progress of the work.

* See Melsheimer v. McKnight, 46 So. 827 (1908) ; United States v. Watashe et él., 11;Z

F. 2d 947 (10th Cir. 1941) ; People v. English, 29 N. E. 678 (1892) ; Cover et al. v. Con-
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September 24, 1958

GRANT OF RESERVED SCHOOL SECTIONS IN ALASKA
MADE BY SECTION 6(k) OF THE STATEHOOD AGT
@ OF JULY 7, 1958 (72 STAT. 339, 343)

Alaskas School lLands

Such portions of the school sections reserved for the Territory of
. Alaska by section 1 of the act of March 4, 1915 (38 Stat. 1214;

48 U, S."C, 353) as are being used and occupied by a Federal agency
and contain Federal improvements when the State is admitted into the
Union, are impliedly excepted from the grant made by section 6(k) of
_the Statehood Act of July 7, 1958 (72 Stat, 339)e
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UNITED STATES
DEPARTMENT OF THE INTERIOR
Office of the Solicitor
Washington 25, D, C.

M-36528 “ September 24; 1958
Memorandum -
Tos | Director, Bureau of Land Management

From: Solieitor

Subject: Grant of reserved school sections in Alaska made by
- section 6(k) of the Statehood Act of July 7, 1958

‘ (72 stat, 339, 343)

' This is in response to your memorandum of July 16 (5.049;
G- Fairbanks 014601), inquiring whether title to 1,693 acres of school :
_A”_“Msections reserved for the Territory of Alaska by section 1 of the act
of March 4, 2915 (38 Stat. 1214; 48 U. S. C. 353) will pass to the State
- when it 1s admitted into the Union, if the lands are then withdrawn for
the use of the Air Force. It appears that the Alr Force.is using the
1,693 acres for the Ladd Air Force Base and has requested that. those
C 1ands be withdrawn for such use. ‘

: ' The reservation made by the section 1 of the act of 1915
attaches to sections 16 and 36 in every township and to certain sec~
tions 33 In an area specified in the act, only if the particular secw
tion has been surveyed and the plat of surve has been approved or
accepted by the Bureau of Land Management. In other words, lands,

5 which if surveyed, would fall in the sections 16, 36 or 33 are not
C reserved by the section la

Seetion 6(k) of the Statehood Act of July 7, 1958 (72 Stat.
339) repeals the section 1 of the act of 1915, effective upon admission
of the State into the Union and then grants the reserved school sections
to the State. The section 6(k) contains nothing indicating that the grant
is subject to any exceptions. Neifher does the section 6(k) contain any
provision authorizing the State to select lands in lieu of such reserved
school sectlions as may be withdrawn cr otherwise appropriated on the date
the grant would otherwise become effective. Each of the enabling acts
for the other States after granting certain school sections to.the State
contains such a lieu selection provision thus implying that some lands
in the school sections were excepted from the grant, though not expressly
excepted. The absence of such a 1lieu selection provision in the sec=
tion 6(k), or elsewhere in the Statehood Act, coupled with the grant of
specific sections, namely those reserved by sectlon 1 of the act of 1915,
might indicate the intention of Congress that upon admissionm ofthe

O“ 1/ Acting Solicitorts Opinion M-36243 (62 I. D, 22).
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State it would take title to every legal subdivision of a section rem .
served by the section 1, notwithstanding any then existing withdrawal ‘
of the legal subdivision, its occupancy by a Federal agency and the
appropriation of Federal funds for improvements thereson. But there is
a famlllar rule of law that a granting act impliedly excepts therefrom
such land as prior to the act has been set apart for the use of the United
States, unlegs the granting act specially discloses an intention to
include 1t, Wethink that rule is applicable here, The withdrawal
of certain legal subdivisions of the reserved school sections, and their
occupation and use by a Federal agency and the appropriation of Federsl
funds for improvements thereon: constitute such a setting apart or appro- .
priation of those lands as would impliedly except them from the grant
made by the section 6(k) if and when it becomes effective., 4s held by
the United States Supreme Court land grants are construed favorably to

~the Government end nothing passes except what is conveyed in clear lan-
guage, and if there are doubts they are resolved for the Govérnment; not
against 1t.2/ Here, there is no language in the section 6(k) or elsem

. vhere in the act, indicating the intention of Congress. that.the State . @9
- should obtain title to land set apart for the use of ‘a Federal agency

and on which Federal improvements exists =~ = = . | |

. Theré 1s no need to decide whether a bare withdrawal of any
of the reserved school sections, that is, a withdrawal not followed by
use &nd occupation by a Federal agency, would prevent the grant made
by section 6(k) from attaching when the State is admitted into the Union,
© We gather from your memorandum that the 1,693 acres of the reserved school
sections now are actually being used and occupied by the Air Force as an’ ‘
air base. We assume that there are Federal improvements on the land being
so used and occupled: The use and occupancy should be supplemented by
a public land order withdrawing the 1,693 acres and describing them in
terms of the public land surveys so that there will be no uncertainty
as to which lands are granted to the State and those which are excepted
1f and vhen the State is admitted into the Union, ' Lo :

(Sgd) Edmund T. Fritaz
. Aoting Solicitor

2/ Wilcox v. Jackgon, 13 Pet. 266, 272; Leavenworth, ete, R, R, Co, V.

United States, 92 Us S. 733, 741, 745; Scott v. Carew, 196 U, S, 100, 1093

~ Inited States v. Minnesots, 270 U. S. 181, 206; and United States v.
O*Damnell, 303 U: S, 501, 510, S o

3/ d States v. Unjon Pac, R, Co., 353 U, S. 112, 116,

Ty e
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A. . B o QN]TED STATES o o @ REPLY RVEFE’R“T-O: |
- DEPARTMENT OF THE INTERIOR - o

| OFFICE OF THE SOLICITOR - -60-2131.10a - -
WASHINGTON 25, D. C. SR S ‘

' G16'1950.
AUG, . nii Fif‘cuvr
. ‘ ‘ _ o :n_' m_NA La:. (;\"_:,'\‘:f"
emorand ARV TUPLE R S I :
Memorandum . o Alesesy
. omo: ‘Regional Solicitor, Anchorage . AMCHORAGE, alAska

. From: :iThe Solicitor )

 Subject: Withdrawel made for the Iadd Air Force Base.
' o Solic:.tor ‘g opinion M-30528 da.ted September ll- 1958
f There is enclosed 8 copy of our memorandm of even date to o
‘the Director of the Buresu of Land mnagement. The copy ,,is

selt-explamstory-

e With respect to the I.a.dd Air Force Base, which was the sub.ject
“of the Solicitor's opinion M-36528 dated’ September oli, 1958,
. the lands occupied by the Base were impliedly excepted from
o o ‘the grant made by the section 6(k) because when the Statehood -
_ g L e . act was passed there were Federal improvements on the lands
S - constructed with Federal funds. The opinion suggested that .
ol ' . & public land order be issued withdrawing and 'identifying the
. lands so occupied.  Such an order was issued November 21, 1958
" (No. 1760, 23 F.R. 9182), before the State was admitted into
R .- ‘the Union and hence before the grant of school sections made
T by section 6(k) became effective. As school sections were
h .- . . reserved for the Territory - not granted. the Territory - by
the act of 1915 , we think that the opening words of section
-6(k) reading "Grants previously ma.de to the Territory“ do not '
- include school sections. SR N SR

f 'f"ch'Rci: WABBO -
. The Solicitor

C .—R—Bra.dshaw

Associste Solicitor
Division of Public Lands

" Attachment

Wi
g )



/ Change of name. References to “"rc-
celvers” were changed to “registers bt’
Act Oct. 9, 1042, cited to text. See note
under former section 3068 of this title.

Tranafer of Functions.  All functions
of all other officers of the Department of
~the Interior and all functions of all agen-
es and employees of such-Department

the Secretary of the Interior, with power
vested 'In him to authorize their perform-
ance or the performance of any of his

functions by any of such officers, agen-.

o g Plan
cies, and employees, by 1950 zleoxg.
No. 3,§§ 1, 2, eff. May 24,1930, 13 F.R,
3174, 04 Stat. 1262, set out in note under
section 481 of Title B, Exegut&e Depart-

§ 353. Reservation of lands for

income set aside; -lands excluded

When the public lands of the

were, with two exceptions, transferred to ]

Historical Note

ments and Government Officers and Em-
ployees. .

Functions of Supervisor of Surveys
and registers were transferred to the
Secretary of the Interior or such officers
as. he may designate by 1946 Reorg.
Plan No. 3, cited to text. See note under
section 1 of Title 43, Public Lands.

Act Mar. 3, 1925, cited to_text, abolish-
ed the offlce of - surveyor general and
transterred the administration of all ae-
tivities in éhnrge of surveyors general to
the Fleld Surveying Service under the
jurisdiction of United States Supervisor
of Surveys.

educational purposés; proceeds or

Territory of Alaska are surveyed,

under direction of the Government of the United States, sections”
nimbered 16 and 36 in each township in said ‘Territory shall be re-

served from sale or settlement

for the support of common schools

itor: a3 ion 33 in each township in the
in the Territory of Alaska; and section 33 i 2 nsh. 3
’ 'll‘x;nan'a Valley between parallels sixty-four and sixty-five north lat

" tude | between the one hundred and ffbi'ty,-ﬁ,f\th'af}d the one'hun-,‘:@
1tude and between the west longitude (meridian of Green- -

‘dred and fifty-second degrees of

wich) shall be reserved from sale or settlement for the support of

tl4ved or neld under any-laws of
8uch reservation, applie ‘

5, 1952, c. 80, §§ 1-3, 66 Stat. 14,

the U

ch r ation, claim, or
“quished, or canceled, "Mar. 4, 1915, ¢

} Histéricnl No

1952 ‘Amendmont. Act Mar, 5, 1059,
amended secction .generally 1y repealing
‘Act Aug. 7, 1939, ¢ 510, 53 Stat. 143,
amending this section, to prevent: the lo-

. cation of mining claims on lands reserved
for the benefit of Territorial Schools, to
eliminate the exception which “excluded
from the reserve lands of known mineral
character, and to exclude from the grant
lands subject to other . reservationg or
valid existing rightg. o

Validation of settlement claims on cer- -
taln reserved land. Act Mar, 9, 1942, ¢, -
135, 56 Stat. 150, provided. “That where -

" settlement claims with a view .to making -
bomestead entry have been established .
on lands in. gsections 16 and 36, reserved
for the support of schools in the Terri- . .
tory of Alaska by the Act of March 4,
1915 (38 Stat. 1214) [iections 353 and 354
of this title], within the area withdrawn
by Execotive Order Numbered €937, dat-
ed February 4, 1035, as niodified by Exe- ot

" cutive order. of May. 20, 1935, which tem--

. porarily withdrew from. disposal under.
the public-lund lawsg certain ‘lands with-

" In.the Matanuska Valley in Alaska

‘a Territorial agricultural college and school of mines established by~

‘the Legislature of Alaska upon

this title: Provided, That where settlement with a view to h()me;_;’ .
stead entry has been made upon any part of the sections reserved
hereby‘ before the survey thercof in the field, or where the same may -

the tract granted in section 354 of

have been sold or otherwise abpi‘o’priated by or under the authority’

Y
)

_other lands may be designated

4

‘said land in area not to exceed

Vel i Wi la P e R T
manner provided by sections 8‘51\ and 852 of Titlg 43ider¢)v:dfe¢i :it::;

ther, That the Territory may, by gener.ql law, provi g or le 2
one section to any one person, a3so-
ciation, or corporation for not longer than ten years at any one time:

antire ds or income derived
ided further, That the entire procee r inc
étfhi?i?reserved la’r’lds, are appropriated and set apart as separate

" 'and permanent funds'in the Territorial treasury, to be invested and

. the income from which shall be expended only for the exclusive use

S s public schools of Alaska or of the agrxcu}tura, o
and- benefit of the publi : pectively, in Such‘,mapn’er as the Leg-;_;_: .

_college and school of mines, res

{186.- o

reserved them- for elassification ag.
ald of legislation, such claimg be,
they are ' hereby,- validsted, sthje
complinnce with the _appilcable S
slons of the homestead laws; and .’

er lands in-licu thereof may be d’
nated by the Territory of Alaska, t
reserved for the support of schooi -
said Territory, in the manner proy, -
by the Act of Congress approved Fe = -
ary 28, 1891°(26 Stat. 990) [scctions -
and 852 of Title 431 =~ .

Leane or sale of certaln publle 1t
In Alaska. Act Oct. 17, 1940, e. 83g
‘Stat. 1191, provided: . . ’
" “That the sections numbered 16 an

"in townships 17 and 18 north, rar

1 and 2 ‘east, Seward meridian, Ala

: are.hexjeby released from' the reserva

th(ﬂ‘(‘u
1915 '
of i
conm
Alagk
lease
miner
landg
be qe
bort .
ritory
by 1)
“Stat,”
43].
. llso(

.18 he;

to le:
$1.25°
regula
condit
releas¢
of ‘thi
towns
2 east
34, an

e

L




»ve;nment Officers and Em-

of Supervisor of Surveys

were transferred to the
‘he Interior or such officers
designate by 1046 Reorg.
ted to text. See note under
itle 43, Public Lands.

1923, cited to text, abolish-

of surveyor general and
ie administration of all ac-
rge of surveyors general to
rveying . Service under the
t United States Supervisor

urposes; proceeds or

Alaska are surveyed,
rited States, sections

Territory shall be're-

‘t+ of common schools
each township in the
d sixty-five north lat-
ifth and the one hun-
» (meridian of Green-
it foﬂr the support of
m? > established by
a. . section 354 of
'ith a view to home-
‘he sections reserved
where the same may
- under the authority
actional .in quantity,
a lieu thereof in the
tle 48: Provided fur-

provide for leasing -
\ny one person, asso-

ears at any one time:
8 or income derived

set apart as separate

y, to be invested and
for the exclusive use
* of the agricultural
1 manner as the Leg-

"

Ch. 2 : PUBLIC LANDS IN ALASKA

Tit. 48, § 353

islature of Alaska may by law direct. Nothing in this section and
section 354 of this title shall affect any lands included within the
limits of existing reservations of or by the United States, or lands
subject to or included in any valid application, claim, or right ini-
tiated or held under any laws of the United States unless and until
such reservation, application, claim, or right is extinguished, relin-
_quished, or canceled. Mar. 4, 1915, c. 181, § 1, 38 Stat. 1214; Mar.

5, 1952, c. 80, §§ 1-3, 66 Stat. 14.

Historienl Note

1932 Amendment, Act Mar. 5, 1052,
amended -section generally by repesling
Act Aug. 7, 1039, c. 516, 53 Stat. 1243,
amending this section, to prevent the lo-
cation of mining claims on lands reserved
for the benefit of Territorial schools, to
eliminate the exception which aexcluded
-from the reserve lands of known mineral
character, and to exclude from the grant’
1ands subject to other reservations or

- yalid existing righta.

validation of settlement cinims on cere .

taln reserved land. Act Mar, 9, 1042, c
175, 56 Stat, 130, provided “That where
settlement claims with a view to making
homestead entry have been established
on lands in sections 16 and. 236, reserved

“tor the support of schools in the Terri-
tory of Alasska by the dct of March 4,
1913 (38 Stat. 1214) [scetions 833 nnd 354
of this title], within the area withdrawn
. by Executive Order Numbered 6937, dut.
ed February 4, 1933, ay moditied by Esxe-
" cutive order of May 20, 1935, which temn-
porarily withdrew {from disposal under
the public-lund luws certain lands with-
in the Matanuska Valley in Alaska, and
reserved them for classification and la
aid of legislation, such claims be, and
they are hereby, validated, subject to
compliance with the appllcable provi-
gions of the homestead laws; and oth-
er Iands in lieu thercof may be desig-

nated by the Territory of Alaska, to be

reserved - for the support’ of schools In
szid Territory, in the manner provided
by the Act of Cungress approved Febru-
ary 28, 1891 (20 Stat. 798) [sections 851
and 852 of Title 431"

Lease or sale of certain public lnnds
In Alaska. Act Oct. 17,1940, c. 889, 5
Stat. 1191, provided: :

“That the sections numbered 16 and 36
in townships 17 and 18 north, ranges
1 and 2 east, Seward meridian, Alaska,
are hereby released from the reservation

- prescribe,

thereof made by the Act of March 4,
1013 (38 Stat. 1214) [sections 333 and 354
of this title], for the suppurt of the
common schools In the Territory of
Alaska, and in leu of the lands so re-
lensed‘ an equal area of vacant, noh-
mineral, surveyed, unreserved, publie
lands in the Territory of Alaska may
be designated and reserved for the sup- -
port of the common schools in the Ter- -
ritory of Alaska in the manner provided

by the Act of February 2S. 1891 (28 -

Stat, 706) [sections 8.;1 and 832 of Title
431.

. “8ce. 2. The Secrctary ot the Interior
13- hereby authorized,. in his _discretion,
to “ledse, “or ‘to sell at not less than
$1.23 per acre, under such rnles and-
regulations and upon such termng and

~couditions as he may prescribe, the lands
. released: from reservation by section 1

of this Act and the publie lunds in -
townships 17 and 18 north, ranges 1 and

2 east; sectlons 235, 26, 27, 21, 22, 23,

34, and 25. township 17 north, range 1

west; sectivns 3, 4, 5, 6, and T, town-
ship 10 north, range 1 ‘west; sectlons
1, 2, 11, and 12, township 18 north,
range 2 west, Seward meridian, Alaska:
Provided, however, That all patents and
leases issued  under the provisions of
ghls Act shall contain a reservation to
the United States of. the oil, gas, and
other mineral deposits, togetber with
the right to prospect for, mine. and re-
move the same under such regulations
as the Secretnry of the Interior may

tion are subject to valld existing rights.”
Approprintion repeal. Effective I uly 1,

1935, the appropriation- provided for in -
the last proviso. of this section was af-

fected by Act June 28, 1924, ¢ 738, § 3,
48 Stat. 1226. See section 723b (b) of Ti-
tle 31, Money and Finance, . :

187

The provisiona of - this sec- --




Dmitted

the Commission to carry out its func-
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tions.
§ 341. Transferred
_ HISTORICAL AND STATUTORY NOTES

Codifications period of such permits, size of area allot-

Section, Act Mar. 30, 1948, c. 162, 62  ted, prohibitions, and the termination of
Stat. 100, whlcclll made ;;rovx.:non fc;r thct permits, was transferred to section 497a
occupancy and use of national-fores : i
lands under pcrmxt and dealt with the of Title 16, Conservation.
§§ 351 352 Transferred

HISTORICAL AND STATUTORY NOTES A

Codifications 43 Stat. 1144; Oct. 9, 1942, c. 584, § 2,56

Section 351, Act Mar. 3, 1889, c. 424,  Stat. 779, which provided for the making
§ 1, 30 Stat. 1098, which cxtended to the' of land sxirvcys in the Nome and Fair-
Territory the syfstemdof public land. sur% banks districts, was transferred to sec-
. veys, was transferred to section 751a ol
Title 43, Public Lands. . tion 751b of Title 43.

Section 352, Acts Mar. 2, 1907, c. 2537,
§4 34 Stat. 1232; Mar. 3, 1925. c. 462,’
§ 353 Repealed Pub L ss-sos § 6(k), July 7, 1958, 72 Stat.

343

e e o

HISTORICAL AND STATUTORY NOTES

Sccnon. Acts Mar. 4, 1915, ¢c. 181, § 1,

38 Stat. 1214; Mar. S, 1952, ¢. 80, §§ 1to

3, 66 Stat. 14; Aug. 5, 1953, c. 323, 67
Stat. 364; Aug. 2, 1956, c. 892, 70 Stat.
954; Aug. 27.2 1958, Pub.L. 85—-771. § 3,

~ 72 Stat. 929, made reservation of certain’
lands for educational purposes, covered

disposition of proceeds or income de-
rived from reserved lands, and set out
the exclusion of certain lands.

§§ 3533 tO 362 Transferred
HISTORICAL AND STATUTORY NOTES

© Codlfications .
Section 353a, Act May 31, 1938 c. 304,
52 Stat. 593, which authonzed the Secre-

tary of the Interior to reserve tracts’in’

Alaska for-school, hospitals, etc. for the
Indians, Eskimos, and Aleuts of Alaska,

- 'was transferred to section 497 of Title
- 25, Indians; and was subsequently re- -

pealed by Pub.L. 94-579, Title VII,
§ 704(a), Oct. 21, 1976, 90 Stat. 2792.

" Section 354, Act Mar..4, 1915, c. 181, Se

§ 2, 38 Stat. 1215, which set aside a site

for an agricultural college and school of

52

mines, is set out as a note under section -

852 of Title 43, Public Lands.

Section 354a, Acts Jan. 21, 1929 c. 92,
'§§ 1 to 7, 45 Stat. 1091-1093; July 12,
1960, Pub.L. 86-620, §§ 1, 2, 74 Stat. -

408; Sept. 19, 1966, Pub.L. 89-588, 80
Stat. 811; made additional grants for an

agncultural college ‘and school of mines-"
and -imposed certain conditions - and-
. limitations, is set out as a.note under -

section 852 of Txtle 43,

“Section 355, Act Mar. 3, 1891, c. 561,
§ 11, 26 Stat. 1099, which permitted

R T R I

P
R
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Jands to be entered for
ses and set out the req
the proper execution of th
thereby, was transferred t
of Title 43, and was sub
ed by Pub.L.. 94-57¢
§ 703(@), “Oct. 21, 1976, 9

Section 355a, Act May 2S5,
§ .1, 44 Stat. 629, which autl
site trustee to issue a deed
lands on survey of town si
"or Eskimo lands, was trans
tion 733 of Title 43, and wa:
ly repealed by Pub.L. 94-5
§ 703(a), Oct.. 21, 1976, St

Section 335b, Act May 25,

§ 2, 44 Stat. 630, which at
" extension of streets and alle
dian or Eskimo lands, was t

“gection. 734 of Title 43, an¢

quently repealed by Pub.L.
VII, § 703(a), Oct. 21, 19
'2789. ‘

Secnoh 355c. Act May. 25

B " § 3, 44 Stat. 630, which au

Secretary of the Interior 't

“mineral’ lands ‘surveyed “in
. blocks, was transferred to sc

Title 43, and was subsequer

by _PubL. 94-579, Title V.

Oct. 21,.1976, 90 Stat. 2789..

Section 355d, Act May 25,
§ 4, 44 Stat. 630, which au
Secretary to prescribe apprc
lations for the admiinistratio:
355a to 355¢ of this title, was
to section 736 of Title 43, anq
quently repealed by Pub.L. ¢
Vi, § 703(a) Oct, 21, 19'
2789. -

Section 355e, ‘Act: Feb. 26,
62 Stat. 35, which permitted
of town-site lands under
deeds by Alaska’ natives. un
conditions; ‘was. transfcrrcd
‘737 of Title 43.

Secuon 356, Act June 6, 1
§ 27, 31 Stat. 330, which pr
dlsturbmg of the occupancy
ing occupied by Indians or- ot

“conducting schools or ‘missit
. 'pressly cautioned against a c

of this section which migt

" place in force in the Territon
~.al land laws of the United .

transferred to sccuon 280a
dians,




53STar.]  76rE CONG., 1st SESS.—CHS. 516-518—AUG. 7, 1939 1243

[CHAPTER 516]
AN ACT

To amend an Act entitled “An Aect to reserve lands to the Territory of Alaska
for educational uses, and for other purposes”, approved March 4, 1915 (38 ~ [Public; No. 314]
Stat. 1214-1215). :

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the Act of . Alaska, reserve

lands for educational

Congress approved March 4, 1915 (38 Stat. L. 1214-1215), being an  uses.
Act to reserve lands of the Territory of Alaska for educational uses, oyl o
and for other purposes, be, and the same is hereby, amended by addin
to the first section of the Act the following: “Timber on the reserve
lands may be sold by the Secretary of the Interior under the provi-
sions of section 11 of the Act of Congress approved May 14, 1898
(30 Stat. 409-414), and such lands and the minerals therein shall be e
subject to disposition under the mining and mineral leasing laws of 3 supp.1v, § 425"
the United States, upon conditions providing for compensation to any ,3spsition of lands
Territorial lessee for any resulting damages to crops or improvements
on such lands, but the entire proceeds or income derived by the United
States from such sale of timber and disposition of the lands or the
minerals therein are hereby appropriated and set apart as permanent
.. funds in the Territorial-treasury,-to-be -invested -and-the—income
-expended for the same purposes and in the manner hereinbefore = )
provided for. Any leases issued by the Territory after a valid appro- Sights, of mineral
priation of such reserved lands under the mining laws or the-mineral—isusnce of leases. - -
~leasing Jaws of the United States shall be with due regard to the
rights of the mineral claimant.. -
‘The Secretary of the Interior is hereby authorized to make all Rules 8od regula-
necessary rules and regulations in harmony with the provisions and
- purposes of this Act for the purpose of carrying the same into effect.”

Approved, August 7, 1939.

August 7, 1939
[H. R. 3025]

Sale of timber,

Use of proceeds, ete.

[CHAPTER 517]
AN ACT August 7, 1939
To amend the Act of March 2, 1929 (45 Stat. 536). — [H.R.3215]
- [Publie, No. 315]

Be it enacted by the Senate and House of Representatives of the -
United States of America in Congress assembled, That section 1 (a) Nptorslization.
(1) of the Act of March 2, 1929, entitled “An Act to supplement.the ord of admision tor
naturalization laws, and for other purposes” (45 Stat., ch. 536, p. Entry priceic e
1512), which now reads “(1) Entered the United States prior to June 1, 1924, registration.

8, 19217, is hereby amended, effective as of the date this Act is 80 8 & § 100
enacted, so as to read as follows: “(1) Entered the United States SPp-1V,§106a.
prior to July 1, 1924”. '

Approved, August 7, 1939.

[CHAPTER 518)

. . AN ACT A August 7, 1939
To authorize M. H. Gildow to.construct a free, movable, pontoon footbridge [H. R. 3375]
across Muskingum River Canal at or near Beverly, Ohio. [Public, No. 316]

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That M. H. Gildow, o Muskingum  River
is heirs, or legal representatives, is hereby authorized to construct, - Pontoon footbridge
maintain, and operate a free, movable, pontoon footbridge and Bomeriy Ot &
approaches-thereto-across—the—Muski: iver Canal at or near
Island Park, in Beverly, Ohio, at a point suitable to the interests of -
navigation, in accordance with the provisions of the Act entitled
“An Act to regulate the construction of bridges over navigable
waters”, —approved “March 23, 1906, and subject to conditions and  34stat, ss.
limitations contained in this Act. oo 05 O By
98907 °-—39—PT 2——47




-Alaskas School Iends

PL.
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M-36229 - . | | February 4, 1957

SCHOOL SECTIONS RESERVED FOR THE TERRITORY OF ALASK.A‘ w

BY THE ACT OF MARCH 4, 1915 (38 STAT. 1214),
AS AMENDED (48 U. S. C. 353) AND LIEU
SELECTIONS MADE UNDER THAT ACT

The act of March 4, 1915 (38 Stat. 1214), as amended (48 U. s C.

o V.',.353), does not authorize the. Territory of Alaska v~to lease 1o the

Department of the Army or an agency thereof, a school eection To- -

"*'——*—————“*“under—authoritwa the—act-oi‘—.'fune 25~~1910 (36—~Stat“~—8lﬂi, as"
- \

~ served for the Territory by the act ‘Absent an act of Congress

euthorizing :t.he Department of the.- Army or an agency thereof, to
acquire and hold title to public land, or to lease it, in its

own name rather than in the name of the United States, neither

is a qualified beneficiary under the act of June 14, ;1926 (44 Stat.

741);' as amended by the act of June 4, 1954 (43 U. S. C. 869).
Alaska' School Lands-—-Withdrawals and - Reservations~ General]sr

It‘ & school section reserved for the Territory by the act of March 4,

1915, sup'ra, is later wi‘bhdrawn or reserved for governmental' or

other purposes, under the lieu selectlon provision of the act
—

the Territory may- sclect land in lieu of thet wlthdre.wn oT Te-

——

served ’ m'o\‘ that the withdrawal or reservation was made

- amended _ Ui S. C. 142), or other statutory authority. It is

immaterial whether the withdrawal or reservation. is permanent or

temporary.



Meska: Schcol Iands—School Iands: Indemnity Selections

The lieu selection prov1sion of the act of March 4, 1915, ra,

‘ does not authorize the selection of land known to be of mineral

character. A reservation of a8 school section by the act of

e

March 4, 1915, s ra,_Egzs;mining,;ocations on the section so

long as the reservation is inweffccf' Such a reservaticn, short

- of an act-of cOngress,‘can be- extinguished only by an apprcved

selectionﬂin~¢ieu_of_the_land_reservsd-

~ School Iands. In?emnity Selections

- The act of beruary 28 1891 (26 Stat. 796; 43 U. S. C. 851 852), is

not applicable to Alaska.vw‘

@w ‘(@@aj

"Federal instrumentality“ asu used in the act of June 14, 1926 as

~——

amendad (43 U. S c. 869), means only such & Federal instrumental-

Words and Phrases

——

llty as is authorlzed by . law to acquire and hold title to public

land,«orjto lease it, 'in its own;name,rather than in the name of

the United States; 7“0£herwise appropriated" as used in ths lieu

¢Selécticﬁ,provisicn of'the act of March 4, 1915, su ra, includes

‘governmental withdrawals or reservations. ™ . ,w do 2 Kieim

———

g :

w6229 10914



. . UNITED STATES :
DEPARTMENT OF THE INTERIOR

" Office of the Solicitor

Washington 25, D. C.

’ 3‘M736229 , | D L o February 4, 1957
Memorandum o
Tos 1 Director, Office of Territories o

Fromeﬂla Solicitor

) Subject;”€8cheol sections reserved for the Territory of Alaska by the :
.7 “act of March 4, 1915 (38 Stat. 1214), as amended (48 u. S C.
““353), and lieu selections mede under that act o

7“This 18~ in response to your memorandum of April 6 1956 and

. &ttachmentsyuraising—the—£elleving~qpestions'\

(1) May the Department of the Interior issue leases for
reserved Alasks school sections or portions thereof
to agencies of ‘the Department of Defense and, if so,
wvhether payments;received for the use of such lands
may be paid to the Territory under the terms of the

- act of 1915? o o ‘
,(2);rIf reserved school lands are subsequently withdrawn
~ for permanent military installations, is the Territory
'»entitled to lieu or indemnity selections° L
(B)fﬁIn the case of such permanent w1thdrewals, what steps
. can or should.be taken to extinguish the Territory's

- rights to reserved school lands vhich may be included
in the vithdrauals? ‘

TJHIt appears from a letter dated August 16 1955, from the Land
icommissioner for the Territory of Alaska, addressed to the Bureau of Land
Management's Area Administrator‘for Area 4, Alaska, snd‘the other

correspondence, that since June‘ll, 1941, the Department of the Army

hes had structures on section 16, T. 14 N., R. 2 W., S.M., Alaska;

T Department of the Army to the Territory for portions of certain school
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naectione reserved for’the Territory by the act of March 4, 1915 (38 Stat.
1214), as amended (48 U. S. C. 353); and that after the Solicitor's
opinion~of'Fboruary 8, 1955 (62 1. D. 22), was“rendered, the Depart-

ment of the Army atopped'paying‘rentals and filed application Anchorage
027871 for & withdraual of the eection 16 described above for use by

that Department for military purpoaas. The Territorial Iand Commissioner

.._;‘;‘.. LS

has protested the application and taken steps toward termlnating the
various 1eases and to have that Department vacate the reserved school
sections now being used by it

The plat of "urvey of the portion of T 14 N., R. 2 W., S M.,

‘oontaining—the—sectton"iG"was—approved*ﬂuly—i ——i9l7——on—whtch*date

the reservation made by the act of 1915fattached.-/

I
Concerning Question (1):
As held in the Solicitor's Opinion of February 8, 1955 (62 I. D

22), the leasing provision of the act of March 4, 1915 (38 Stat. 1214), as

amended (48 U. S. C. 353) does not authorize the Territory‘to lease to the

Federal Government a school sectionﬁreserved for the Territory by that
act. Consequently, the Territory has‘no authority to lease such a‘sec-

tion to the Department of the Army or to an agency thereof. There is

| no statute authorizing the-Secretary of the Interior generally to enter

into leeses for public lands and in the absence of such authority; the

Secretary has no power to issue leases.-/ Therefore, 1t is now necessary

1/ Solicitor's'Cpinion of February 8, 1955 (62 I. D. 22), footnote 1.

2/ See Solicitor's opinions of July 25, 1955, (62II. D. 284) end
October 22, 1954 (59 I. D. 313); Acting Solicitor's Opinion of
December 28, 1954 (61 I. D~4459)-
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to consider the question whether under the act of June 14, 1926 (44 Stat.

741), as amended by the act of June 4, 1954 (43 U. s. C. 869),

Secretary may lease or sell to the Department of the Army, or to an
agency thereof a school section reserved for the Territory by the act
of March 4, 1915, __ggg. This reises the question whether: that Depart-
ment or an agency thereof is & “Federal inetrumentality" within the mean-
ing~of that term as used in the amended sct of 1926.- No departmental

or court decision as to the meaning of that term as so used has been .

found An examination of the legislative history of the act discloses

| nothing helpful concerniug the meaning of the term, as used in the act.

M%\

being an instrument° subordinate or auxiliary agency, agency of anything
as means to an end,"é/ or as “anything used as a means or an agency,
that which is instrumental the, quality or condition of being instru-

mental. "4/ The term "Federal instrumentality" has been defined as "a

vmeens or agency used by the Federal Government,“ and in the law books

the terms "federal agency" and "federal instrumentality" are used inter—

.

changeably.ﬁ/ One court has said that "The Federal Government is one

of delegated powers, in exercise of which Congress is supreme, so that

’ every agency which Congress can constitutionally ‘ereate is a govern—

mental inotrumentality," and that "Generally speaking, however, it may
be sa1d that any commission, bureau, corporation or other organization,

public 4in nature, created and wholly ovned by the Government for the '

3/ Falls City Brewing Co. v. Reeves, 40 F. Supp. 35.

._Iheluordcminstrumentality!_has been. defined as»awﬂcondition-cd!~uw»e»m»

& 32 C. J. 947, }
5/ Capital Building & Loan Ass'n. v. Kensas Comm. of L. & I., 83 P. 2d 106.
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convenient prosecution of ‘its governmental f‘unctions-, existing at the

P

will of its Creator, is an instrumentality of government n&/
There are many decisione of the United States ‘Supreme Court |
each concerning the question whether & particuler governmental organiza—
tion created by or under a certain act of Congress was immune from State
. ta.xation because of being an instrument or agency of the Federal Govern- X
, ment Y But these decisions are all in the somewhat narrow field of

the authority of 8 Stete to tax the Federal Government and the word

“1nstrmnentality“ is construed in its cormnonly accepted sense. It

does not follow as of course that it was 80 ‘used in the 1926 a.ct In fact
| e »-—1t has heretofere_beenmconcluded—that the wordsm "Federal—lnstmentality" B
here used in the sense of a special body to which Congress has seen

£it to give rather broad autonomou’s'powers._/ And that conclusion is

s,

i‘u.rther. ’supported by the fact that the same s'ect'ion of the act, which

| 'refers- tov’a "Federal instrumentaiity“ as a possible‘ land pu.rchaser or
lessee, does not use the same term in referring to mthdre,nals_made for
public uses. There the words "Federal department or agency! are used

instead. However, whatever the meaning that Congress intended be given

6/ Unenrplovment Comp. Comm. v.'.Wachovia Bank & T. Co. s 2 5. E. 2d 592.

J Cleveland v. United States, 323 7. S. 329; Federal land Bank v.
Bismarck Co., 314 U. S. 95; Colorado National Bank of Denver v. Bedford,
310 U. S. 41; Graves v. N. Y. ex rel. O'Keefe, 306 U. S. 466, 477; .
Baltimore National Bank v. Tax Commission, 297 U. S. 209; James v. Dravo
Contracting Co., 302 U. S. 134, 149; Shaw v. 0il Corp., 276 U. S. 575;

" Federal Compress‘Go. V. Mclean, 291 U S. 17. Many others can be cited.

8/ (binion of ‘Associate Sohcitor for Publlc Lands, dated July 16 1956
M-36357 memorandum oplnion of Actlng Assistant Solicitor for Branch of

of Land Ma.nagement
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"Federal instrumentality," clearly there is no intent to authorize the
v issuance of patents or. leases in the name of the United States, to a
.‘Federal agency not authorized to acquire and hold title to public lands,
| or to lease it, in its own name rather than in the name of the United
States. Otherwise, the United States uould be in the position of issuing
to itself, patents or leases for public'lands -8 result certainly not
_contemplated by Congress.k An examination’of various statutes fails to
. disclose any authority for the Department of the Army or any of its .
agencies to take 1eases of land in 1ts own name end I am informed that B
ﬁthe Corps of Engineers only leases land in the name of tha United States.
R *Therefore——neither*thatwﬁepartment**nor~an agency"thereof——rs afqpalrfied*—mﬂw—"_rr
beneficiary under the act. ‘ ’
I have no alternative but to answer question (1) in the negatlverﬁ
| B 1T
Concerning Question (2)

‘The. 1leu selection prov151on of the act of March 4, 1915, s ra,
after referring to school sect1ons reserved by the act, reads in part as
follows. V’ | | ' o

"Where the same may have been sold or otherwise appropriated
by or under the authority of any Act of Congress #* ¥* ¥ other.

. lands may be designated and reserved in lieu thereof in the
manner provided by sections 851 and 852 of Title 43 "

In ny opinion the words "otherwise appropriated" include

withdrawals or reservations of public lands for governmental or other

purposes; The‘word“"approprrated" as applied to public- landS"fre—'~'“ e

quently has been held to include a withdrawal or reservation of public
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lands.d/ My_aesuer to question (2) is that under the 1ieu eelectiop
provision.of the act of 1915 the Territory may select lend in lieu of
school sections reserved by the act and which eubsequently have been
uithdrawn or reserved for governmental or other purposes "by or under
© the authority of any Act of Congress." However,fmany withdravals or
'reservatienslg/ of public lands‘ere not made under any statutory
suthority but are made by the éres.{deﬁt or his delegate, through the
exercise by the President of his non—statutory power to make u1th—
drawale or reservations uhich the United States Supreme Gourt has held

that he pOSSGSSBSw—“K The use of the uords fAct of Congress" 11m1ts

uhe—classes~ef~appreprzatlen—to—those authorlzed“by;lau»enacied_by_waw_w e
Gongress. The authorlty must stem from an act which confers it; not

from One.which recognizes -and confirﬁs it ae made nnder"some authority

other than that of Congress. Although it has been held that such gwif
recognition of the poﬁer to meke withdrawals is "equivalent to a

gfant"“the.ease so hoiding recognized that éongress had not con-

ferred the powér by eny act.22/ As to a withdrawal or reservation

9/ "pppropriated® or “apprdprlation“ as applied to public lands, has
been defined as M"setting apart of things for some particular use;"
Wilcox v. Jackson, 38 U. S. 266. See McSorley v. Hill, 27 Pac. 552,
5563 J. C. Aldrich, 59 I. D. 176; Harkrader, et al. v. Goldstein,

31 L, D. 87; Mather, et al. v. Hackley s Heirs, 19 L. D. 48; Wilson
Davis, 5 L. D. 376.

10/ The words "withdrawal" and "reservation" often are used inter-
changeably where public lands are concerned. See Departmental Instruc-
tions of April 9, 1920 (47 L. D. 361) and the case of United States v.

Midwest 0Ll Covy236-UuSu b5y 4T6u— .

11/ United States v. Midwest 0il Company, 236 U. S. 459; also see

Attcrney—General-stpinlon_LﬁLJhne_A,_1941~iAQ_ALt Gen. 20).

12/ See footnote 11 above.
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made by the Fresident under his non—atetutory pouer, in view of

the words "by or under the authority of any Act of Congress" in

_ the act of 1915, I am unable to hold that 8 withdrawal or reserva-

tion of a reserved echool section made under that power of the President

‘creetes any rights in the Territory to make lieu selectiona under the ‘

r.ect. Those words are clear and unambiguous, 1eav1ng me no choice in’

the mauter.wé/

A "Spot cheﬂk“ of withdrawals of nubilc Jnuns in Alaska for

:ﬁmilitary purposes, discloses that most of them ba.e oezn mude under the ;f

non-statutory power of the President, rather than under uhe act of ,

Junew25,_1910 (36 Stat. 847) as amended (43 U S. C. 142) or other

& Y

Ystatutory authority. Presumably, the authority conferred by that act .

was not used becauee wlthdrauals made thereunder do not bar metalli-
ferous mining locations,lé/ while one made under the non-statutory
,power of the President may bar minlng locations, metalllferous or non-

metalliferous, if the words of the uithdrawal order show that intent

13/ Section 7 of‘the act'of’March 3, 1875 (18 Stat. 474) provides for..

lieu selections by the State of Colorado where school sections "have

‘been sold or otherwise disposed of by any act of Congress." (Emphasis

added.) - The Secretary ruled on November 20, 1890 (12 L. D. 70) that
selections might be made in lieu of school sections withdrawn.under the
non-statutory power of the President.. However, the ruling contains
1little to support it and I am unable to agree with it. No other such
ruling has been found. Soon afterwards the act of February 28, 1891
(26 Stat. 796; 43 U. S. C. 851, 852) was passed thus removing the need
for further consideration of" the question wvhere that act applies.

1/ Section 2 of the act of 1910, as amended (43 U. S. C. 142) provides
that lands withdrawn under the act Mshall at all times be open to

exploration, discovery, occupation, and purchase, under the miningﬂiaws
of the United States, so far as the same apply to metalliferous
mlnerals.
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However, for the reasons set forth in the following paragraph-‘__gm_ggl

the opinion that reservat1one~of achool sections made by the act of
J o —

1915, standing alone, now are sufficient to bar mining locations on
\_—_’——__———_-——i

such sections in those cases vhere the Territory elects to gggit_tne

extinguishment of the withdrawal or reservation made—ty ths Prestient—

pra——

Consequentlv, uithdrauals of reserved school sections may be made under

the act of 1910,'as amended with the only risk being that metalliferous
mining locations may be made on the sectlons if and when lieu selections
under the act of 1915 are made by the Territory and approved upon vhich

eventgthe-reservation made by the ect would be extinguiqhed

- .of mineral character. ‘The act of August 7, 1939 (53 Stat, 1243)

‘The original act of 1915 (38 Stat. 1214) contained a ; provision
\that the reservations made by the act should not be effective as to

school sections known on.the date of acceptance of the survey to be

amended that act so as-to make the reserved school sections and the
minerais therein subject\to disposition under the United States mining
and mineral leasing lav35 the proceeds'to be set apart as permanentffnnds
in the territorial treasnry ”fhe act of March 5, 1952 (66 Stat. 14) -
. repealed the act of 1939 and also amended the act of 1915 by eliminating
the. portion which confined reservations made by the act to school sec~
tions not knoyn on the date of the acceptance of the survey to be of
mineral characteri The sct of August 5, 1953 (67 Stat. 364) further

emended the act of 1915'30 as to provide for the leasing of those

minerals in reserved school sections coming within the scOpe of the

minersl leasing laws of the Unlted States but it included no provision

for the disnosition‘of minerals under the United States mining laws.



-36229
The failure to include such a provision, the broadening of the scope

of the reservation provision of the act of 1915 to include the minerel

school sections and the repeal of the act of 1939 which had opened the

reserved school sections to mining locations, clearly evidence the intent
of Congress that after the act of March 5, 1952, su re, school sections
reserued by the act of 1915 no longer should be open to mining locations.'
Althouéh a mining location is not,a sale unless an@luntil"the,owner there-
of eppliestfo: a petent, when he must payjfor,the 1and,lthe words "re-

Served from saie,ot settlement" in thevactfof 1915 bar mining locations.

"kThis is apperent from the lieu selection provision"»of-the act which

—
r Y
§

authorlzes—seiectxons to—be-—made-by- the~Terratory;in<lieu_of thosewmm_s_wssnw

'portions of school sectlons which have been "otherwise approprlated “—2/

| Thls is further apparentefrom the fact that Congress found it necessary

to pase the act of 1939 to open the :eserved school sections to‘mining{
1ocation, which would not have Been necessar&‘if "reserved fron sale
or settlement" did not bar such locations.

Application. 027871 invokes no act under uhlch the Department
of the Army wlshee tneAwlthdraual'to be made. Houever, presumably that
Department wishes it made under the nop-statutory pover of the Presi-
dent;;esfthat Department‘requests'e‘uithdrauei from all forms of
appropriation under the public land laws, including the United States
mining”and mineral leasingelavse The withdraual might. be made unden

the act of~June 25, 1910, supra, which could be done w1thout rlsk of

;g/ Ina decision concernlng the words “settlement and entry, or other

States Supreme Court held'that "epproprlatlon" 1nc1uded approprlation by
mining location. Mason v. United States, 260 U. S. 545, 554. ,
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valid metalliferous mining locations being made on the.school section

involved, until such time.as the Territory might give up its rights

» tc‘theVsectich by:mekicg a lieu selection and obtaining departmental

approvai.thereof.

The section here in question, even if it should be withdrawn
;for a public purpose, would still be subject to the overhanging or
continuing :eservetion made by‘the>ect of 1915. That Congress 1ntended
;theqreservatioh fc be a continuing cneieffective.immedietelywupon«the

_removai of any'legel har'to its‘attachﬁeht,,is4indicated by,the«prc?i-

"sion in the sct as amended by the act of March 5, 1952, su supre, that the

reservation should not affect any lands w1th1n "an exlstlng reserva—

|
i
I
i
|
|
X

tion of or by the United States, or lands sub;ect to or included in
any valid application, claim, or right" unless and until "the reserVa;
tion,‘appliCation, claim, or right is extinguished, relinquished, or

.cancelled.ﬂ A reservaticn of theAiand~fcr the use of the'United States

i ————en

e

ftakes precedence over but does not completly annul the reservatlon for
the Terrltory so as to prevent the latter from applying once the
Federal reservatlon is vacated. On the other hand, there is no reason
uhy the Terrltory, if it so de31res, may not in lieu of awalting ter-
mination of the w1thdrawal apply for other land in lieu of that
w1thdrawn. ‘ _

‘Secficn 1 of the.ect‘of June 255‘1910_(36 Stat. 847; 43

U. S. C. 141), authcrizes the President to withdraw public lands

"ﬁfeipofa;iljﬁ but the section provides further that such withdrawals ~~

shall remain in force until revoked by him or by an act of Congress. !

P i)
o -

10
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Therefore, at the will of'the President or of the Congress, a with-
drawal made under the act could exist indefiniteiy and in practical
'effect’be perhanent. However, as far as lieu selection rights of
the Territory’under the act of 1915 are concerned, it is immaterial
whether & withdraual of & schoel section is =& temporary or a permanent

one., —/

My answer to question (2) is that the Territory is entitled

to exercise lieu selection rights under the act of 1915 where a reserved A

school section is later uithdraun for govermmental purposes 1'by' or

under the authorlty of any Act of Congress.“' Further, it is immaterlal

e ———— T

—vhether th —wlthdrawal~45«permanent_or—iemp3ra_a. .

~.—‘___—___'______,_,
: ' : JIIT

" Concerning QUestionw(B):i

I think that it is clear from the provision in the act of
1915, authoriziné selections by the Territory‘“in lieu" of reserred
school sections, and from the provisions of 43 CFR 76.2 and 43 CFR 270.4,
that upon secretarisl approvael of a lieu selection made under the act,
the Territory's claim to such portions of a reservea school section
as are assigned as a basie forythe selection, is extinguishede Aside,
from such epprbvai, I know of ﬂe'meansiof‘extinguiShing_the Territory's
claim to a scﬁooi section reserved by the act, short of an act of

Congress.

-~w;§/»~Either§aetemporanymor»permanenteuithdrawal,ofwschoolmsection
lards entitles a State to make lieu selections under the general act
of February 28, 1891 (43 U. S. C. 851, 852). See Departmental Instruc-

tions-of April 9, 1920 (47 1. D, 361 )3 Departmental Decision of

April 18, 1931 (53 I. D. 365); United States v. Morrison, 240 U. S.
192.- I thlnk the same rule’ applies to lieu selection rights under
the act of 1915.
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v
The following questions have been asked which I will deéignate
questions (4) and (5), and which I vill DOW answer:

(4) Does the lieu,selection provision of the act of
1915 authorize the Territory to select public
lands which on the date of selection are known
to be mineral in character, in lieu of a with- -
drawn school section, mineral or non—mineral,

- reserved by the act?

(5)3;15 the general school land indemnity act of
" February 28, 1891 (26 Stat. 796; 43 U. S. C.
851, 852) applicable to Alaska? : ,

Concernlng Questlon (4)

In viaw of the amendment to the act of 1915, made hy the act

S

of March 5, 1952, s __g_;, the reservat1on made by the act of 1915 is
‘no longer rest;icted to school sections not knoun on the.date‘of
accepﬁance of the suryey to be of minefal character and now it may
include mineral‘schbdl sections. But neither the act of 1952 n6f any
other act amending the act bf 1915 made any change in the lieu selec-
tion provision of the act and it femains as it was in the original act
‘of 1915;: That provision is silent as to the character of thevlands.
that may be selected. o

It has been the setfiéd policy of Congress-tordiquse of
minefal lands oﬁly ﬁnder_laws including them.;Z/ Therefore, the
silence of thellieu selection provision of the act of 1915 as to the

character of the land that may be selected by the Territory, cannot

be cbnstfued~as~impliedlyuauthorizing~themse1ectionwo£mlands-knoun~t0~v

eet, 245 0. S. 563,

12
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be of mineral character. Moreover, - had Congress intended that the act
| {m"; L 'ofAMarchAL, 1952, supra, making mineral school sections subject to re-
- ' ~seruation by the act of 1915, as amended, should‘also make mineral lands
subjectit0~lieu.selection,yin'all probability‘provision therefor would
have been 1ncorporated in the act of 1952. Such a change cannot be held
to have been implied by the act of 1952. There is a presumption _
: against the implied amendment of any existing statutory provision 8/
'4An amendatory act is not to be construed to change the original act -
':or sectlon further than expressly declared or necessarily implied —2/
ﬁTherefore, I ‘ansver question (4) in: the negative. o

Concerning Question (5)
* Section 8 of the act of May 17, 1884 (23 Stat. 24), provides |

~ that the laws of the Uhited States relating to mining cleims and the

‘.rights incident thereto shall be 1n full force and effect in Alaska but
dprov1des further that nothing in the act shall be construed as putting
*finto force in Alaska the "general land laws of the United States.“ Sec-‘

tlon 27 of the act of June 6, 1900 (31 Stat 330, 48 U. S C. 356),
’ contains a similar prov151on uith respect to the general land laws of
" the United States. A | “_ |

© The general school land;indemnity act of February 28, 1891
(26 Stat. 796; 43 U. S. C. 851, 852),'authorizes'the selection by a

State'or Territory og “unappropriated, surveyed'public lands,cnot

18/ Section 1930, page 414, Sutherland on Statutory Construction, 3d Edition.

19/ See footnote 18 above.

Y,

13
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mineral in character, within the State or Territory" in lieu of sections

b - 16 and 36 where those sections are "reserved to any Territory" and also
are within "a military, Indian or other reservation, or are otheruise
diSposed of by the United Stetes.

~ Section 3 of the act of August 24, 1912 (37 Stat. 512; 48
U. S. c. 23), prov1des in part that "The Constitution of the United
States, and all the laws thereof which are not locally inapplicable,
shall have the seme force and effect w1thin the sald Territory as else-
uhere in the Unlted States. By v1rtue of this prov151on, the general
right-of—way acts of March 3, 1891 (26 Stat. lO°5, 43 U. S..C. 893, 946),"

February_lﬁ,_lQQl_iBl,Stati.19£bw43,..“S C._959),_and_Maxch_A. 1911

(36. Stat 1253;‘43 U. S. 961), and the general Indian Allotment Act |
of February 8, 1887 (24 Stat. 388; 25 U. S. €. 331), have been held to
have been ‘extended to Alaska 20/ Hence, the questlon arises whether
the general act of February 28, 1891, supra, has been‘51milarly extended
to the Territory. | | “ ‘

| P0351bly the act of February 28, 1891, supra, might be held
to bes”lccally inapplicable“ to Alaska within_the mearning of the act of
1912 because the‘act ofﬁl89l could not operate in the Territory
ehen the’act of August’ 2%, l912, supra, was passed.gl/ TUntil the

passage of the act of March 4, 1915 (38 Stat. 1214), there existed no

20/ 30 Op. Atty. Gen. 387; 43 CFR 74;25n Nagle v. United States,
191 Fed. 141. See Secretary's opinion of February 25, 1932 (53 T, D. 593)

21/ An act similar to the act of August 24, 1912 (48 U. S. C. 23), was
held not to have extended certain general acts, applicable only to sur-

veyed lands, to the Territory of Oregon because no surveys therein had
been authorized by the Federal Govermment. Stark v. Starrs, 73 U. S. 402.

S

14
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general act eitherlreserving or granting to the Territory any sections
16 and 36_for the benefit of ite common schools. Hence, prior-to
March 4, 1915, there could be no loss to iheaferritory offlendavin
those sections, vhich would hafe entitled the Territory to lieu selec~
r_tione, eoen if thenaof-of ;891 were applicable to Alaska. However,
,;wheihef or not the act of 1891 was "locally inapplioable" because it
ooﬁloinot operaﬁe vhen the aot of 1912 wee oaSSedfneed not be decided,.
as I em convinced from & thorough consideration of the legislatlve |
history of the various bills, one of uhich became the act of March b4y
1915;‘Buggg, soon‘after the act of 1912 was passed‘ that Congress}nelther

*~considered~%he*act~of 1891 -extended- to~Aiaska*by the-act-of 1912 -nor-in=

,tended‘the act of 1915 to have that effect. 4

| During the second session of the 634 Congress.twoebille were
introducedrin the_House,gg/ each of which provided for'reServiog and,
grantioé to the Territory of Alaska, upon survey, sections 16 and 36.-
Each b111 provided for the Terrltory to maeke lieu selections and ex-
pressly provided that "the provisions of" the- act of February 28, 1891
(26 Stat 791) fare hereby made’ applicable thereto.“ In the third
sess1on of the same Congress, identical bills were 1ntroduced in the |
House and Senate,zz/ respeetively, prov;ding,for the reservation of |
‘school sections for fhe Territory and for the lieu seleotione to be
made "in the mannef" provided by the act of 1891, instead ofAexpressly

making the prov151ons of that act appllcable to 11eu selectlons. One

22/ H. R. 15870 and H. R. 17262,

23/ H. R. 20851 and S. 7515.

15
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of those bills, S. 7515, uas.enacted as the act of March 4, 1915, supra,
without change in the lieu selection provision of the bill 4 thorough
examination of the legislative history of the bills fails to disclose
the reason for the change in wording of the lieu selection provisions
’in the bills as introduced in the second session, to that contained in
the tuo bills introduced in the third session., Apparently, the change
‘uas made because Congress decided msrely to adopt the methods and pro—
cedures authorized by the act of 1891 and the regulations thereunder,,
rather than make the lieu selections of that act~applicable to lieu o
:selections made under the act of 1915. This conclusion is supported

;'by the meaning of "manner“ as generally construed, namely, that At ;‘

means the method of doing a thing, or method of procedure or execution.gé/_:

| I £ind nothing in the act of 1915 indicating that- Congress intended
ﬂmanner" in that act»to have a meening different than that_ordinarily:

| given:it;‘ At anv rate, it is a well established rule that changes

made in a bill during its’consideration if later reflected in the law
are made with a purpose and the change here under con31deration can |
only mean that rather than extend the 1891 act, Congress decided to
extend the procedural parts of it only. No other reason for the change
is discloseduin the history of’theylegislation. Therefore,-my answer

. to question (5) is in the negative.

(Sgd) J. Reuvel Armstrong

Solieitor -

24/ See Malsheimer v. McKnight, 46 So. 827; United States Watashe,

e,
r N :
i 1

et al., 117 T7 F. 24 947; Feople v. English, 29 N. E. 678; Cover et al. v
Connolly, et al., 121 P. 2d 55; 55 C. J. S. 663.

10914 16
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SCHCOL SECTIONS RESERVED BY THE ACT OF MARCH 4y 1915
(38 Stat. 1214, 48 U.8.C. 353) FOR THE TERRITOFY OF ALASKA

-
Alaska? chool Lends
S em—
Subject to the Terntory's consent, the Bureau of Iand Menagement
m,y issue permits under the Act of July 31, 1947 (43 U.S.C.

1185) 10 ‘the Alaska Roed COmniesion authoriaing it to remove

.
[ RSSO U PO N SO

roadbuilding mterial from sohool sections reserved for the

fTer“ffth'y“by-the Aot of March z 47“19I5-(18*U.s:c. 353). "The
ceneeet ma,y be conditioned upon reasonable payment tthhe

| Territory. ’fhe Territory has no euthority under the Act of

(5 : 1915 to leese ihe reserved school sections to the Federal

o Government. land reserved by the Act of 1915 may be with-
drawn by public lend order for the use of the Department of
the Army Applicability of the Act of June ll., 1926 (44 Stat.
/'741) as amended (43 U.S.C. 869) to school sections reserved
by the Act of 1915 considered.

Materials Act .
' The Bureau of land Management may issue permits to the Alaska Road
Commiesion under the Materials Act authorizing the Comiss;lon

' ta remove roadbuilding material from sections reserved for the

Territory of Alaske by the Act of March 4, 1915 (48 U.S c. 353),

nrovi r'Hn
PO
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) - Accoun us. - Payments- £
l \w ' Proceeds from 1eases for scl’ool sections reserved by the Act of
. March 4, 1015 (48 U. Co 353) issued under the Act of June 11.,
o 1926 as. amenued (43 U.S C 869) should be depoeited in the A
vUnited St.a.tes Treasury for payment annua'!.ly ‘bo the Territory
;' S of Alaska. | Co (
s
" B
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, UNITED STATES
DEPARTMENT OF THE II'TE:JOR .
Office of the Solicitor

Washington 25, D..C,

February 8, 1955

M-36243

| Manormdm 4 )
o m:-ectm, Office of Territories

n-om . hoting Solicitor .

: 'Subject: School sections reserved. by ‘hhe Aet of Ma.rch 4y 1915 (38 Sta.t.

1214, 48 U.S.C. 353), for the Territory of Aleska -

é

*Reference_is,made_to _your. manorannm_of_.eptmber_ZB and
at‘bached corresponaence I‘a181n{5 the follomnc quest:.ons.

1. May the Terr* torv churge t.l*e nlas;ca Road- COUmiS-.;lO"l, a

‘Federal agencj under tbe ;jur1 sdich 1on of this Department, ~for road-

: bu:.ld:mg materlal removec. oy t.hat Commission from school sectlons re-

served for the Terrltory by the Act of Merch 4, 1915 (38 Stat. 1214; .

' 48 U S. C. 353), the mater:.a. to be used fo*‘ the fconstructlon and main-
-'tenance of roads outs:.ce of those sectlons? “The. reéord' shovs t_haﬁ-such
' mat’éxfigl is being removed by that Commission uxidér permits issued by

‘f-**the Biiféau of Land Manz:ganeqt, author::.zed Dy the Act of July 3, 194‘.1'7

(61 Stat, 681' 42 U.S. C _185). ,

2. ‘ May the .Lerrrbor'r under: ailthority of section 1 of the

act of Merch 4, 1515, suzrs, lecse lands in reserved school sections

tc the Federal Govermment for. buildings and structures used for defense

purposes and collect rental for such use? It appears that the Territory
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T,

has leased such lands to an agency pi‘ the Department of the Army for

those purposes.

With respect to question 1:
With certain exceptions not pertinent here, section 1 of the
Act of March 4, 1915, supra, provides that vhen public lands in the

Territory are surveyed, sectibns 3.6 and 36 of every township shall be

PSSR SR

reserved from sele or fsettlén‘xent»,' for the support of common schools of

the Territory and sections 33 in every township within a certzin erea

_shall be reserved for the support of the Territorial sgrioultural college. .
ané school ‘of miﬁes. F'Ifh“e féseriré.ﬁon made by the act does not attach

- to & school section ﬁntil it has been survéyed and the plat of survey.
approv’ed or ‘accepted ’.ﬁ}f the Pureau of Langd Managr_ment.l/ - The reserva-
'tions made by the act are not grants and tiiie to the reserved sectf_ons

remsins in the United States, subject to the full control and disposition

l/ Section 1 of the Act of March 4, 1915 (38 Stat, 1214; 48 U.S.C.

352). See John J. Corey, A-258¢2 (dugust 11, 1950); departmental deci-
sion of April 14, 1520 (D-38804) (796175); Cf, United States v. Morrison,
2/0 U,S, 192 (1916); Stete of New Mewico, 52 LoD 679 (192¢); State cf
Colorado, 49 L.L, 341 (1022); State of lontenaz, 38 L.T. 247, 250 (1909);
F. Lo Evde & Cow, 37 LoD, 164, 165 (1898); and Solicitor's Opinion }=-36143
July 22, 1952). o .

——
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of Congress until the contemplated gfant is ei‘fec’_bed.g/ :Hence, the
Territory cannot charge for the material by virtue of any owne'rship of
such a section or of the material f.herein. ‘However, section 1 of the
ac+ of July 31, 1947, gupra, after authorizing t.he oecretary of the
Interlor to permit any Federel, State, or Terr...to ial. agency, unit or
cubAivE sion, moluding, mun.x.c:\.oalita.es, mthout charge, to remove

| mater:.al from publlc lends, provides in pa.rt.

| "Trhen the lands have been withdraun in aid of a func-

,,tion of a Federal depa.rtment or zgency other than the Depar'b-

‘ment of the Interior or of a State, Territory, county,
municipalivy, water district, or other local governmental

. subdivision or agency, the Secretary of the Interior may -

- make chsposals uncer said sections only with the. consent
of such Federal department or agency or of such otate,
Terrltory, or local govermentel units,"
The acy clearly applies to -J;a:':c, as section 3 thereof provides for
the'éisposél Aof proce_eds from the reserved sohool sections in Alaska,
One of the ‘i\znctions of the Territorisl govermment ls the
establiskgoent and maintenance of public schocls in the Territoryﬁ/
ahd as the proceeds from the reserved school sectiohs osviously would |
‘a*_d in the nerf‘omunCe O"ﬂlz.‘.u ﬁmction, it is cleer th:t the g‘erri—

tory cores within the scope of the above-quoted provision of section 1

2/ See departmental rulinb of July 16, 1546 (59 I.D. 280, 283) and
footnotes 5 and 6; New Mexico v Altnar', 5., I.De 8 (JLJ.y 18, 1¢32);
Syers Ve Stete of Arizona, 52 LD, 482 (September 10, 1928).

3/ Act'gf Januery 27, 1505 (33 Stat. 616), as emended (45 U.S.C. 41,
£, 169). )
‘4
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L o ‘fof:ft,he act of 194‘7. | Consequen.t,.lyk roadouilding or other xraterials in
the reserved school sections may not’ be rex-vovea and disposed of unuer
’cne Act of 104/ m.thoat first obta:mlng the consent of‘ the proper agency

o*‘ ‘..he Territory. As the Te“ritory may refuse or cive consent, it
“ollows that 1t may ettach reasonaole conclitions t.o ‘t.he consent if
g:Lven.../ In v:.ew of the purpose “or whlch the surveyed school sec- |
: , tions have been reserved, its consent ma,,r ‘be conditioned upon 'l'he
| Federal agency entering into a separete agreanent with the Territory

'whlch reau:.res a reasona’o’e oaymen’r to ‘the Terr_.to*y. However, in ST

our- op nion—after“tl‘e—"’errrtorym o‘;ce—given~rts~consen‘b~%e-ﬂte
,iss ence 6f a permu ‘and “the perr‘n.u hes been issued, the Terr::.tory

: may not a’ct:ch :other condi vior s0 long ac the rermlt renal 1s in. ef“eot.

-
o 'x,
i

-
With respect ,_to qi‘iestion 2

A prov:.s:.op of the fict of March 4, 1015, suprz, reads as
_follows:

"Pro*.ride&‘*“ﬁrther that  the Territory may, bY general law,
provide for leasing seia lard in erez not o exceed one sec-
tion to any one person, asscciaticn, or corporction, for. not

~ longer .,I-en ‘t‘”} FesTS a2t any one tmc "
Ve -fina‘ ‘Hothing 1*1 the act or in it ts legiclative history

“to justify the conclusicn that by the words "person, &ssociation, or -

W

4L/ Sce Solicitcr!s Orinion :z-aeo 1 of Mzy 16, 1S5 (60 I.T. ‘;77), ct.
Sclicitorts Opinicn of July &, 1939 (57. .L.I:. Zi, 33,, vherein he held
that power to grant cr refuse & rig b of way permii, Implied the
;“uthorltv to condition thie permi® upon payment of ‘rentel.
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corporation® Congress intended to include the Federal Goverrment, It

is harulj conceivable .ha.. by those words Gongress intended that lands
to whlch the Un.ted Stetes wih ho"ds 5e gal title mayr be leased by the

Ters ~i‘bory to the United States and ‘t.hat ‘bhe Federal Govermnent be re=~

strlc ted to 1eas:-.ng not to exceed one section. Taerefore, we “conclude

that the Territory hes no suthority under the provision quoted to lease

%0 ﬂie TFederal Goverment.:_ It may be that under the language the Terri- -

rto*y could isme a lease to & govermnental co*pcration. Thet specific

quea'bvlon‘mlf' be considered wLen and if' .Lt arises.

-

We have elso been asied vhether the Secretary Ly the issuance

cf & public land order rmey withliraw such 1 zfl cubfivisions of a sec~

",

wory v the sct of merch 4y 1€ l,, suprc, as

[l
; e
ct
O

tion reserved tc tae Terr
nizshv be ﬁeeded Ty the Jepar“nent cf the Army. In our opinion, he may
Go sc. 4As adove stoted, the reservation me;de b7 the Let of 1915 is

nect a grar;t but ie nerely & reservation in contempmiaticn of a future

srant end the: 1 ;el tiille Yo the reserved school secticn remzins in

nites States. Henes the reservation is no legrl obstacle teo such

r4

a nithdrat-:alﬁ/f particwlerl; as the reserveiion is orly "from szle or

¥ » 4 /
settliement! &

3/ See Brers v. State of Arizons, 52 L.D. 488 (Septenber 10, 1928);
departaental ruling of dwiy 10, 1046 (59 ToTe 230, 281; 3 Assistent
Attorney Generzl's Opinion of Cctober l 1905 (34 L.T, 186), which
concerned lands x-.ri't.hdrawm March ¢, 1603, “under the reclamctidn lavs,
The Federzal Covermment still retains control end dominion over the
reserved secticns -~ see Unlted Stetes ve Elliott, 41 P. 720 (1895);

Rarklev v, United Stotes, 1¢ F, 36 (18€8; Wae_rlngton); United Stztes ve
Tigel, 19 P, 221 (1882; Montara).

E\

&/ Section 1 cf ket of Moreh 4, 1915 (48 U.S.C. 352),

g
-
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.- | , o .
In c._os_ng, atténtion is cal" ed to the Let of June 14, 1926 -
(4 Stat. 741), as cmended by the Ac of June 4y 1954 (43 U.S.C 865)
" whic’-.i au_tho izes the Secret very of the Interior to sell or lease puolic
lar;:ds' for public purposes to Fedcral instrumentalits es.’ The Judicial
inﬁerpretation'of ﬁlé term, publi‘c 1ands“' s used in other acts has
‘,”variea 'r:..th “the conte}'“b end purpose of the st;buue in .fhicl~ it oceurs
and al‘hhough those words orcanarily are used to des:.gnate such lends

as zre subject to sde or :h.,posal unoer tbe gnneral land L.us, they

-

N

- are sometmes- usecl 1n 8 larger. and dli‘i'erenu sense.-[. ,,_We thn.nk thg.t
mlg 1t be t.rue here, since the sectn.on 1(e) of the Act speclf:.cal
e.cep from the ahpllc 1_1tv of the ALet, lands covered by certain
enumeratea lflnds of withérawels anf' provides Jor the disposel of ’:.':.er y
~lands w:.thdraxm in 2id of a funct tion of a rederai or Territoricl agenc,/'
with the consent of that agencye
The pertinent portion of th secticn 1(c) provides thats
- "Where the lends liave been withdrcum in zic of a func-
tion of a redersl derzrtment or aae.-cv other then the De-
parimient of the Tnter*or, or of a .Stete, Territory, county,
' uLnlC.Lpallty, water district, or othe* loca.L governmantal
“sukdivision or agency, the Secretery of the Interior may
meke disposcls uncder this Zet only with the consent of ‘such

Pederal depariment or agency, or o. such Steie, Territory,
or local goverrmental unit." ' h

See Kindr E‘J Ve D*’:io Fzc. Ry, Co., 225 Ue3a 532 1512); Hevhall +
e

Sznrer, 92 Ul.S, 761 {1€7:5); Union Face BEv. Cc. Ear es, 1&8 T, 1-,::?
(i90C); United Stetes v, Zlendsuer, 128 Iy C10 \lc Stote of Uteh,
53 I.D. 3€3, 1931). A |
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( o N In view of the consent requirement, oefore a lease may be issued for a
\ - reserved schiool section, it uould be necessary that the consent of uhe
proner agency o- t‘..e Terwltor to thn issuance be obtained. As the
-Te*r,.torv may refuse or grant its consent the consent if g:u'en, may
: f be concutloned upon the '“errltory oe_.ng assurea of recelving the emount

= L of the rental.-/ The section 2(b; of t’ne Act authorlzes t.he Secretary

v

T e minerp et ni s e cen By am

A to cha.rge a: "reasona'ble anmJ.al rental" and the reguletions (43 CFR 254.8&)
N proviae “or such rental. The rent&l reee:wed by the Secretary under

L dch a lease wou"d be dep031ter. in the Uni ed Str.tes h’easury for pay— :

o :;jment a.nnuﬂly to the Territory pursuant +o sect:Lon 1l of.the Act of
'March Ly 1015 (18 U.D.G" 353). | When any specilic. ouest.ons arise over
‘the",.jappllcao’:.llty and effect of‘*‘ e .-ct of June 4, 19,4, we. shcll be

glad to‘ conyside,'r them.

OL course, a peml Ly _Leaoe, or z:i'thdrawal"order cannot be
issued i‘o“ a reser"eo schoo" soct:_on to the c;etr.x_'nent of a .Lea.se

issued o;-f; the Terrltory under the second mrovision of section 1 of

the 4ct of Ifarchfrl,, 1615, supra.
S Ly - » Sl ,

/ sgu/ J. Reuel Armstrohg
acting uOl..Cl “oT:

8/ See foctnote No.',yé..

V5444, | 7
Interior--Cupliccting Section, E'Iasliington, D. C.
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il o Anchorage Region o miiéfssf:f* ..... :
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t\ncnorage Alaska Anchorage, Alaska 99501 . . 315 Mombs Brs
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Memorandum | - ; oo Roply FD. .
' . Ceramants
To: Manoger, Anchomge DIS‘l'I'le & Land Offlce - o Helo & Relura
. ’ B R e |- H
- . e Sue . Dist, Magr,
From: Reglonal Sohcnfor, Anchomge ‘ : : : , .' e o[ S
' o . ) - [ r IQ :

| Sgbiecfﬁ ijafus of Sechons 16 and 36 Resfored From Reservohon or Wlfhdrowal
R Aﬁ'er Statehood

1n 'your memorandum of February 3, 1964, which should have been answered long

- ago, you inquire concerning the status of land Sections 16 and 36 in Alaska re-
served for the supporf of common schools by the Act of March 4, 1915 (38 Stat.
1214.) , .

Your first question relates to a situation in which one of those sections, namely,
Section 36, T16 N.. R 1 W, S.M., after its reservation by the 1915 Act, was by
Secretarial Order of O-_fober 19, 1936, temporarily withdrawn from further dis-
position for the use and benefit of the he Eklutha lndusfnal School. A plat of the
survey of this section was not filed until ‘March 8, 1958. Shorl'ly thereafter, on
July 7, 1958, the Alaska Statehood Act was passed. Section 6(k) of this Act
repealed the Act of March 4, 1915, but provided that all lands reserved there=
under should upon admission of Alaska into the Union, "be granted to said State
for the purposes for Wthh they were reserved. R : :

Oa. January 3 1959 by Pre5|denf|cl Proclamahon, Alaska was declored admitted
to Statehood. Then on April 27, 1960, the State of Alaska filed application fora -
patent to Section 36 as a school section in place. Oa July 5, 1961, Public Land
Ocrder 2427 revoked the Secretarial O:der of Oztober 19, 1936, and thereby re~
leased Section 36, among other lands, from withdrawal and provided that until
January 3, 1962, the State of Alaska should have a preferred right to select said
Section 36 as provided for in the Mental. Health Act of July 28, 1956 (70 Stat. 709)
.or in Section 6(g) of the Alaska S’mfehood Act.

On August 22, 1961, the State filed an appllcahon for the Section 36 in question,
along with certain ofher lands, under the general purpose grant of the Stafehood
Act, giving notice, however, that it was not relinquishing its prior application




of April 27, 1960, for poteni' The l960 application for pafent was demed on
October 22, 1962, for the reason that the lands were in'a withdrawal status at
the time patenf hod been applled for The State has not taken an oppeal

Bcsmg your queshon upon fhe foregomg factual situation r.you ask whefher you
may include that, even though the Secretarial Order of October 30, 1936, was

“ofa temporary nature, pending vote of the natives, the reservation under the Act |

of March 4, 1915 never attached because the ‘lands were resi'ored after the Act
of March 4, 1915 was repealed. It is our opmxon fhar the reservahon under rhe

even fhough fhe lands were not released from fhe wn‘hdrcwol order of 1936 unhl

_.cffer the Acf of March 4, 1915 wos repeg_led S e

The perhnem‘ provuslon of fhe Acf of Morch 4, l915 (38 Si-uf l»2‘l4) reads as
~ follows: -~ I

When the public lands of the Territory ofAloslm are surveyed ..

_ sections numbered sixteen and thirty=six in each township in said '
‘Terrlfory sholl be, and the same dre hereby, reserved from sale or

~ settlement for the support of common schools in the Terrlfory of
Alaska.s.Provided, That where settlement with a view to homestead
entry has been made upon any part of the sections reserved hereby

. "before the survey thereof in the field, or where the same have been
sold or otherwise appropriated by or under the authority of any Act
of Congress, or are wanting ‘or fractional in quonm'y, ofher londs
moy be designated in lieu thereof. . :

: TheAcf under &onsideration was sevem'l times omended by o‘dd’ifi.ons therefo, onhe l
of such amendments being contained in Section 3 of the Act of March 5, 1952 (66

Stat. l4) Wl’HCl"l provnded as follows

Nofhmg in thrs Act shall affect any lands mcluded wnfhln the
limits of existing reservations of or by the United States, or lands’
sub;ecf to or included in any valid application, claim, or right
initiated or held under any laws of the United States unless and

~ until such reservation, oppl:cohon, claim, or right is extinguished,
‘relmqurshed or concelled

In reference to a-school section reserved for rhe Terrll'ory of Alaska by the Acf
of March 4, 1915, which the Department of the Army later applied to have wui'h-
drawn for its use for military purposes, the Solicitor had this to say:

-2 -



The section here in question, even if it should be withdrawn
- for a public purpose, would still be subject to the overhanging or
continuing reservation made by the Act of 1915. That Congress
infended the reservation to be a continuing one effective immedi-
ately upon the removal of any legal bar to its attachment, is indi-"
cated by the provision in the act as amended by the Act of March
5, 1952, supra, that the reservation should not affect any lands
“within "an existing reservation of or by the United Stafes, or lands
subject to or included in any valid application; claim, or right"
unless and until "the reservation, opplncahon, claim, or right is -
" exﬁngu:shed relmqurshed or cancelled.” "A reservation of the
“land for the use of the United States takes precedence over but

—does-not-completely-annul-the-reservation-for-the Territory so-as-
" to prevent the latter from applying once the Federal reservation
is vacated. On the other hand, there is no reason why the Terri-
tory, if it so desires, may not in lieu of waiting termindtion of the
“withdrawal, apply for other land in heu of that withdrawn.

The foregomg pronouncemem' of the Sollcni'or is in keepmg w:i'h earlier decisions
emanating from the Department of the Interior. For instance, in 1909 the Achng
Secretary ruled that, while the grant of sections sixteen and thirty=six for school

-purposes is a grant in praesenti, the grant does not attach to any particular fract

of land until identified by survey; and, where prior to such identification Congress:
or some officer of the Government acting under the authority of Congress should
make other disposition of the land, the right or title of the state to that specific
frccf does not attach so long as the reservation conhnues, but the state is entitled
to mdemmfy .

Ih'a som=whcf similar vein the Achng Sohc:i‘or gave it ds hls opmlon in 19553 that
land reserved by the Act of March 4, 1915, may be withdrawn by the Secretary by
public land order for the use of the Dzpartment of the Army, because the reservation -
of publlc lands for school purposes made by said Act is not a grant bur is merely a

1) 64I D. 27,34 (1957)

2) 38 L.D, 247,251 (1909)

mn nn/
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S irs oa’nnet—be~demed fhafﬁeche‘n—é(k) -of fhe Aleska Statehood- AEt-repecled the

s

a reservation in contemplation of a future grant and the legal title to the reserved
school section remains in the United States. In this same opinion he stated: "The
reservation made by the Acf/_f March 4, 1915 /does nof attach to a school sec-
tion until it has been surveyed and the plat of survey approved or accepted by the
Bureau of Land Managemeni'. u4

li' is to be nofed from the foregomg ruhngs that fhere is a distinction made between
the attachment of the reservation and the attachment of the title. The reservation
attaches when the school lands are surveyed. The right or title of the State toa
specific tract which has been withdrawn for some other purpose does nof cn"rcch
,unhl the Ionds are. released’ from 'rhe order of wnfhdmwal '

‘Act of March 4, 1915, but it did not repeal the reservation made in the 1915 Act
of Sections 16 and 36 for school purposes. In fact section 6(k) of the Statehood -
Act specifically provides that all lands reserved under the provisions of the 1915

Act "as of the date of thls/_gfatehood /Act shall, upon the admission of said o
State into the Union, be granted to said State for the purposes for which they {
were reserved." '

As of fhe date of the Statehood Aci‘ the particular Secflon 36, with which we are

here concerned, had been surveyed and, therefore, its reservation for school pur- -

- poses had attached. Llater, when the President issued his Proclamation of Statehood

~ for Alaska on Janucry 3, 1959, title to the Section would have passed to the State,
_except for the fact that in this instance the Section had been fempomrlly withdrawn

for the use and benefit of the Eklutna Industrial School. In order for the transfer

of title to the State of Alaska to take place it remained only for the Secretury to -

releose the Sechon from wnfhdrawal This he did on July 5, ]96] '

, W lle the Sfate 's apphccmon on April 27, ]960 for a pci'enf to section fhnrty-sm
as a school section in place was premature and, therefore, properly denied, there
seems to be no apparent reason why the State may not now renew its application
for patent to the land asa school section. If it sees fit to do so, the patent should
issue in the absence of any other impediment. OF course, the State would have to

relinquish its apphcahon for the land under the general purpose grant of the State-
hood Act.

4 1d ot 23
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- What we have said above is aside from the preferred right granted to the State
of Alaska in Public Land Order 2427 (which released Section 36 from wrfhdrawal)
to select said Section under the Mental Health Act of July 28, 1956, or under
‘the general purpose grant of section 6(g) of the Alaska. Sfafehood Act. Since

~ some might argue that by gmnhng this preference rlght to the State to select

. Section 36 under the general purpose grant, the Secrefury must have felt that the
' rlghi' of the State to take the land as a school section.was extinguished. by the pro= .

visions of Section é(k) of the Statehood Act, it is recommended that you submit

this memorundum to the Drrector in Washmgton before i'aklng any. Iocal achon

) fhereon. o : ;

Your ofher inquiry relai'es to cmother Sechon 36ina dlffereni' township, namely

in T T4 N,RTW, S.M.  With respect fo this fract of land, you state that it was™ ~—
likewise reserved by the 1915 Act for the support of the common schools in Alaska.

The plat of the survey was filed on August 21, 1918; and on September 3,.1952,

the Section, along with others, was wuthdrawn by Public Land Order 861 for the

‘usé of the Amy as an impact area-and safety zone for anfiaircraft artillery firing.

By Public Land Order 2340, dated April 19, 1961, all of the withdrawn lands’

- were restored to preferred selection by the State of Alaska until July 19, 1961,

under the Mental Health Act of July 28, 1956 or section 6(g) of the Alcxska Sfate-

" hood Act. Thereafter said lands including Section 36, will not be subject to dis=

posmon under the publrc land laws unfll so ordered by BLM, :

““You state furi'her thcf the State' ofAIcska, on Aprll 27, 1960 flled an cppllccmon
for a patent to this Section 36 as a school section in place. The State has also
~ selected all of the Iands resrored by Public Lcnd Order 2340, except Section 36.

We gcfher from your memorandum ’rhur you propose to re|ecf the Sfci'e s apphcahon
for patent to Section 36 as a school section in place, on the ground that the appli-
cation was made af a time when the land was withdrawn for the use of the Army.

In this connection you ask whether you should advise the State of the status of
“Section 36 and whether the Section has lost or refained its identity as a schcol sec-
tion. We shall answer the last part of the question first.

"li- is our opinion that the Section 36 under consideration here has retained its identi-
- fication as a school section for the same reasons which we gave when we were dis~
. cussing earlier the other Section 36 about which you had inquired.. That is to say,

fhe reservation of The iand Gs d school section affached when the platof thesurvey————

was filed and the right or title of the State to the land attached when the order of
~ withdrawal of the land for the use of the Army was revoked. We have an even .
stronger case here, because the withdrawal order occurred after the land was sur=
veyed.” ’



It is our further opinion that the State should be notified as to-what you regard
the present status of this particular Section 36 to be. Unless it desires, for
some reason of its own, fo withdraw ‘its application of April 27, 1960, fora
* patent to the land as a school section, the State should be informed that you
" will act upon its application as though it had been filed after the entry of the
Public Land Order-2340. You may prefer to deny fhe ongmol apphccmon and
"request the State fo file a new apphcahon. LT

' Here agam it is suggesi-ed that this memorandum be sent to Washmgfor for con=- /
' s:dercmon i'here before you proceed to act upon it. ~ A

If we can be of any furi-her asswtance in fhls muﬂ'er, please advise.

arry OF Arend
Regional Solicitor

A,
F Y



- Fromt Fleld Solicitor, '.nchorage
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UNITED STATES

DEPARTMENT OF THE INTERIOR / | U
01--1--151:‘01;“l THE SOLICITOR .‘ J 5 e
Ancharage Field Office wgmf’ 'S

P.O, Dox-166- .

Anchorage, Alaska

namls.lysé &_K "y

Tos Aroa Adniniatratcr, &lreau of Land 'hmgemnt, Juneau .

" Subject:  Transfar of BLX activities on lands granm to the State

of Alaska

' This responds to your mawram of November 19, anb:]eet
as above, in which you solicit the opinions of this of fice regarding
the dispositiom, upoa the proclamation of Alaskan Statehood, of special
_land=use permits, free use permits, and contracts outstanding on scheel
lands, td.dehnda -and inland mvigable waters situated within Alaskan
bordurl. . )

l. Gneeial Land-Uae" Permits.

As you are aware, the authority for issuing special land-use
permits is contained in section 2 of Title L3, United States Code,
and 1s to be implemented by the provisions of 43 CFR Part 258, There
is no specifie rovision far revoking such a permit where the land to
which the permit applies is conveyed to a new or existing Utate.
Section 25847 of 43 CFR does provide that "/The permit/ also will be

- revocable in the discretion of the autharized of ficer, at any time,

npon noticc. if in his Jjudzment the lands. should be devoted to another
use." It is not clear what is meant by "another use"; presumably the

'term could embrace a ccnveyance of the land to which the permit applies.

In any event, a special land-use permit constitutes only a
icense and does not create in the permittee any right, title, Inierest,
or estate in the land covered by the pemite. OSee Footnote 1, Directorts
decision irie J iribrock, cohmny ‘nton Hintzen, Anchorage 020926, 02662k,

In the case of CeHaro v. United ctates, 72 U.S5. 599(1366),
at page 627,» the United vtates o. :preme Court discusses licenses as

follows:s

.~ "Thers is a clear distinction between the effect of a
license to enter land . « « « and a grant, A grant passes
soms estate of greater ar less degree, must be in writing,



. ' ’ TR . -

_ and is nromblc, unlezs it contains wards of revocation;
" whereas a license is a persomal privile can be conferred
by parol or r
. revocable at the pleasure of the pnrtymk:lqgit. o o
‘of the lands by the owner munu; WOTrKkS 1t8 revoeation."“"". . "
mphllh Om}o )

DR S:Lnu a license (ocr pmit) is merely a parcomlprivilccc
rcwoahh at will, to lawfully enter tnduu, in this case, land,

~and since ths licenses (or permittes) is not vested with any legal ,
- right, theravou]dapmmtobcur-qnir-m imposed by law to issus

notifieation of revocation by way of decision with right of appeal.

' Inmop:lninn, it is mmyonhtoinfomthtpmittubymw
* that effective with the dats of the President's preclaming Alaska to
_be a State the jurisdiction to the lands beoomes thas of the State of -
7 Alagks and that; comsequently, ‘the- permit’ is revoked. < It ‘iz suggested
““thatth.piri“ittab-advindthlthonightmhtolpplxtoth. ‘
 appropriate State agency for a new permit. It is further suggested

e,

——that-the-appromiate State apnc?’bo informed of ywr aetions Tegarding

ravooation of t.h. pcn:ltn.
Uith rufmnc- to tho revoeation of those p-nitl iamd on

tidchnds which are the subject of the Innsr Harbor Act, we are 1n

agreuont Hith the proooduro you are’ following

-

2e Free Use Permits.

e The authority for iasning free use permita on lands below
hlgh water mark of navigable waters (as implemented by 43 CFR Part

1 259) is now found ih sections 601-6014 of Title 30, United Statea Code. _’

Saction 60l reads as: folloul:

"Subject to the provisions of this subchapter, the
- Secretary may dispou of sand, stone, gravel, and vegetative
. materials located below highwater mark of navigable waters
- of the Territory of Alaska. Any contract, unexecuted in .

. whole or .in part, for the disposal under this subchapter of
. materials from land, titls to which 1s transfierred to a )
Tuture State upon i *%s admission Lo the union, and which is
. siltuated within its boundaries, may be term:.nated or adopi'.ed

by such mm&u oursje

. The abwe ‘quoted soction mkes it qu:.te clear that when
Jurisdiction to the lands in question passes to the State upon the
President's proclamation of Statehood the authority to terminate or
adopt contracts (in our opinion a free use permit is a contract withe

i the purview of the above section) will rest with the State of
Alaska in its discretion. It is not necessary that notification of
your intentions be given the permittees in the form of a decision; a
simple letter would be satisfactory. As you suggest, a copy of the
notification and permit could be sent to the *‘laaka Department of
Lands for thair consideration, ‘



T,

‘inpu-t,ufollm:

3: Comtracts. . i

Uitﬁ reference to those contracts for the sale of materials
on school lands, section 353 of Title L3, United States Code, reads

"Upon the tranafu' to any future State erscted out of .
the Territory of Alaska of title to any of the reserved
‘lands, the provisions of this section simll ceass to apply
te the reserved lands titls to which is so transferred. .
Any leass, permit, or comtract mide pursuant to this section
~which ia in effect at the tims of any such tranafer of title
to the lands covered by the lease, permit, or comtract shall
not be terminated or otherwise affected by such transfer of
'tith; but a1l right, titla and interest of the United

Tatherity To modify its terms and mm’mtny have

| administration. There appears to bs no legal requiremont for hoti-

‘ ass:.stance, please adme.

boen retained by the United States, shall vest in the State [
“¥3_which title to the lands covered Ly the lease, permit, o
= M”ntract ED tranlfi're&.T (Eaphasis om). ‘

Under thn prov:laion- of uction 6(k) of the act of Ju]y Ts
fQ’SB*(Siahhood Act), the grants of school lands previcusly made to
%ﬁa Aerritory ars transferred to the State of Alaska. Under the
provtsﬁm of the above quoted section, all right, tit-le,
intggqt of the United States under the subject contracts pertaining
to 8aid lands will vest, upon the Statehood proclamation, in.the State.
Therefore, upon the issuance of the Statehood proclamation, these
contracts should be farwarded to the appropriate State agency for their

I‘ Q

fication by.decision and, thus, > simple 1ettor of notificatlon is = o N

- all that is neeesnry.

“* With reference to those contracts for the sale of materials
on tidelands and inland navigable waters, ths procedure outlined with
reference to fres use permits may be rollmtad since the provisions

of L8 U.S.G., sact. 601;, apply.
If there are further queationa, or if we can be of further

For the Zegional solicitdr

Fogens F, Wiles, Field Solieiter—

Juneau fegion
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Solicitos's Opinion, 'Membra’ndmn. Dated Februar}y’is, 1978.
o UNITED ‘STATES o
DEPARTMENT OF THE INTERIOR
OFFICE OF THE ~CL‘C:TOR '
WASHINGTSH, 2C 25 -

R

-y

R FES 135 1875
& MEMORANDUM
To: ; fDirecto:.W”u%aau-of’Zaiac;a.agemen* (322) i

‘QASSLStan- Sec*eta:/-— and & Water Resourcas

~3Assoc;a e Sollc*tc:-~-1erg" & Resou ces‘

Subject: Issuance of .lt’e evz-encn .ar g’anted scnoc‘,
. sect;ons ' _ , ‘ : e

“This Ls ‘in rnclv 50 your memorancun cs Decembe- 9,‘1977,
) in which you asked our‘advice on whether it is. still
£ “z_poss;bln to Lssue :;cle evidence for gransed sc“c0¢ sec-
As vou . ccrre tlv oo;n:ea cut ia

of June 21, 193% (4; U.S.C. §372a) was. expressly repealad
-bv Section7C5(a) of FLPMA, It is clear f:om ‘the leg* ra-

ive: nlstory of FLPMA that the original-internt of Congress
in 'epeal ag the ‘93~ Act was o transs “ar its an*hc:;:\ ol
TLEMA; however, Section 208 of FLPMA as finally enacted.
“oes not co tain sucsh autncri:'; - Saczicn 208 was derived

rom Section 2il cf §. 307, 9~cd~;*1guk_Nt_Sess,,hwh;:h
provided: “Consistent wzth nis au-hbri'" tcéispcse ci
nat*onal resource lands, the Secrestary is authorized =0
issue ceeds, Dét&ﬂts. and other indicia of title ...."
This provision could have been cons:rued to retain the
authorlty previously, contained in the 1934 Act. Section 208
¢< FLPMA, however dces not alliow such a’'constructicn. I-= -
states: “"The <ec:etary shall issue all patents or other
documents of conveyance after any disposal authorzized bv
this. Act. The Secretary shall insert in any such ‘patent
or other document cf conveyance ‘e issues ... such terwss,

yeur memcrandum, the Act

covenants, ccnd;:zons, and reservations as he deems neces-
sary to insure proper land use and protec=ion of t“e cublic
, .interest. ...." "fhe numbered school section grants to Statas
" are not’ d;sposa‘s authorized by FLPMA, and the Sec;et=ry
EW” should not insert in confirmatory patents the ‘types of terms
and conditzions raquired by Section 208.



Appendix D, Page 2
-2

Although-thef1934 Act has been repealed and there is n
 patent authority- in FLPMA to replace iz, 33 U.S.C. §387
still requzres that the Secrezary "shall, upen appiic .

a State, issue patants to the S-ate" Zor mineral lands in :

place g*anted to a State for support of schecols. 3Sve

43 U.S.C. §871a has now been segealed, it would still

proper for any such patent fcr WL“a:al lands to include the
-n*orna:-cn ,r°v1ously recuirec :v =ect on ‘87la.

Nhera the lands in :lace g'a“-ed 0 the =“ate a:e'fcu:d =c
be nonmineral in cnaracter.,the*e is ncw no a2xpress auzhorisy

'to issue as evidence of title a doccument in the form cf a

-as

"patent", and :berefore it appears that this type of documenz
should not be..issued as. ev&den.e of tizle. ~Hewever ., =here is -
nothing to ‘prevent BLM from issuing a document to the Stat
in-theform-of 2 letter or otherwise, which is not designa
a "patent" but which provides the infcrmaticn necessazv tc 4
determine the date cn which title vested in the State. See
-~ 43 C,F.R. §2623 1. The fact zhat such information is providad

in a document which dces not.purscrt :o be a "patent” will,

by itself, show that the Departmen:t has determined that the

lands are nonmineral in character. It does not appear nec-
essary or desirable to issue such a document under authority

- -

£ Section 315(a) of FLPMA cr entizle it a "recordable dis-

0
-
o.
-

Y-

c‘azmer of interest in land." It Joes not agpear that .
Section 315 was. designed to cover this type 0% situation, and
Sect}cn 318 contairns ceruaz rocedural rocu; ements.

In your memorandum ycu asked us to ccnsider foufwspecific ,
options for furnishing to States evidence of title to ¢ranted
school sections. Our responses Zollow in the same crier as
the options were listed. :

1. It would be proper to recuest amencaidry lecis-.
~lation to reinstate 43 U.S.C. §871a in view of the fac: ¢
new authority tc replace it was not providec ZIcr in FLPMA -
43 U.S.C. §870(d) (4) still refecs tc issuance cf catents in
accordance with §871a. ,(But see 4, below.)

. 2. It anoears that ic would te awxwarzrd Lo ¢
amend Sectzon 208 of FLPMA to :rcvzde the repealed aut

=

because Section 208 contains requirements concerning imp

tion of terms and conditiocns and bomo;~qnce—wrtn*5ttte4a

-ocal land use plans which do not appear applicable to St
hoocl grants. . oo



‘made by the applicable stamites, and do not ceguire any

Appendix ', Page 3

. -3-

3. Grants of schccl sections to the States are

veyancing insc-ument to vest title. A patent issued
accordance wizh 43 U.S.C. §871la 4id nct grant ticle,
gave evidence of title already vestad. MNavadio Tribe v. T:az,
80 I.D. 441 (1973)s, As explained atove, any cocument issce
as evidence of title for nonmineral schocl grants need rcs

be zssued under Sec:-on 313 o‘ FdPMA. o

'}—
e b
2
-
o

S s a e
-

4. In zhe ansence of an amendment tC TLZMA =z
;ng 43 U.S.C. §87la. the orcccduros exglained above sho:
handle the prcblem.

o=

es
e
-

-
K
o

Py
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A-067672 06]

State Office
555 Cardava Street
Ancaorage Alaska 99501.

3

. State of. Alaska e ‘ # ER TR A . .

Division of Lands _
323 E. Pourth Avenne

. 'Andzorage » Alask& 99501

Gen:lemen

In your letter of Decemner 8, 1971, you requested a clarification of the
status of various school sec:ions in place, - These sections, upon survey,
were reserved by section 1 of the act of May 4, 1515 (38 Stat..1214) but-
were in a withdrawn status when the Statehood Act confirmed the gran: and
transferred the available school sections to the State.

The Solicitor 8 Opinion II—36228 dated February 4, 1357 states that aside

from Secretarial approval of an indemnity selection, he knows of 'no meens

of e.x:inguishing the territory's claim to a school section reserved by the |
act, short of ‘an act of Congress." The Statehood Act mentionéd no exciu~

sions or extinguishment, nor did the revocation of the 1915 act disturb

any. reservation established when the plat of survey of a school section
was accepced. : .

The Secretary held in the State of } ontana, 38 L.D. 247 (September 30.
1909) that “the State's title does not attach wntil the reservation is
extinguished and the-lands restored to the public domain.” In State of

" New Mexico, 50 I.D. 402 (Febmary 12, 1947), he held that title to such

a scnool ‘section does. not neceasaxily pass to the.State’ by operation of

law, because the withdrawal delays the ves:ing of State' 8 :it:le until
-tha lands are remved from tha vithdrawal and restored.

Your peading application A-067672 will be adjudicated in lme with the
position expressed above. You asked if the State may submit a mew appli-
cation in place of A-—O.)1238 closed in 1961. A request for a confirming

S - 2624 (9311‘/{:;/,

r/.,c/.“-.._ G oAy Mf‘ c:—/_

-

patent for section 36, I. I3 N., R. 3 W., Seward Meridian will be .accepted J »

if and when revocation and restoratioan applicatiqn AA-6139 results in N
revocation of Public Land Order 5. | A new application may be filed ST
 requesting patent to the NN section 36, T. 12 H., R. 3 W., Seward , N
Meridian, which will be issued without a reservation under section 24 of X
y the Federal Power Act. These lands were rejected from A—OSlZﬂ:j ‘:\ Vol
: » : - - o L
| N
,JVL_;;-"/‘—//“’

ayP-2-1  j2y [ e AwiAD VE o
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The SW&NW%SE%NWk section 36, T. 12 N., R. 3 W., Seward Mntidian vas
properly rejected from the application A-051278, however, and 1s not
available. Together with the lands in the reservad gections in

T. 15 N., R. 3 W., Seward Meridian (A-051788) and in T. 14 K.,

R. 3 W., Seward Meridian (A-051784), these lands: are withdrawn by
Public Land Order 2993 for the protection and segregation of lands
improved and used by the United States. When, and if, at some time
in the future, the withdrawal affecting these, or other surveyed
and reserved school sections, ias canceled and the lands restored to
. the public domain, the State may thereupon apply for a patent .
confirming that title to the lands vested in the State on the day
‘the lands were relaased frou the aegregative effect of the A

vithdrawal.
-; LT smc_ergly yours,
/s/J. A, Hagans
- Chief Adjudicatot
cce )
Ar051278

WMShbre:ses~12/29/71

T e g e - - . T -



M-36528 September 24, 1958
~ GRANT OF RESERVED SCHOOL SECTIONS TN ALASKA ST
_ MADE Y SECTION 6(k) OF THE STATEHOOD AC? = -~

o
&
I

| - Alaékayix”xSc_:gpol Lands

Such portions of the school ‘sections reserved. for the Territory of = - L
~ 'Alaska by section 1 of the act of March 4y 1915 (38 stat. 12143 B
48 U, S, °C. 353) as are being used and occupied by a Federal agency R
and contain Federal improvements when the State is admitted into the
Union, are-impliedly excepted from the grant made by section 6(k) of
- the Statehood Act of July 7, 1958 (72 Stat, 339), . .




v e,

-~ UNITED STATES -
DEPARTMENT: OF .THE" INTERIOR
- 0ffice of the Solicitor -
' washington 25y Dy Co .

Me36528 " September 24; 1958
CV{’Memorandum , d 7 : t o R
- Tetg : F};Director, Bureau of Land Management

’ﬂﬁ‘Froms gM!‘Solicitor X

ﬁ'Subjects Grant of reserved school sections in Alaska made by )

| section 6(k) of the Statehood Act of July 7,71958
2 (72 Stat. 339, 343y

nse-to your memorandum of July 16 (5.04e;

G- Fairbanks 014601), inquiring whether title to 1,693 acres.of school.

Doty

. accepted by the Buresu of Land Management.
- ‘which if surveyed, would fall in the seotions 16 36 or 33 are. not 5

sections reseFved Tor the Territory of Alagka by section 1 of ‘the act .
6f March 4, 2915 (38 Stat. 1214; 48 U.. 8, C, 353) will:-paserto-the State

7 'vhen it is’admitted into the Union, if the lands are then withdrawn for
© . .the use of the Air Force, I .appears that the Adr Force 4s using the' |- = .
= "1,693 scres’ for the Ladd.Air Forée Base' and has requested that those L E
,lands be withdrawn for such uses 5;;:,, - A

The reservation made by the section 1of the act of 1915

lattaches to sections 16 and 36 in every township and to certain sec-
“tions 33 in‘an erea specified in the act, only if the particular secm . -

tion has been surveyed and the plat of- surz7y ‘has been approved or
In other words, -lands,

reserved by the section l.

Section 6(k) of the Statehood Act of July 7, 1958 (72 Stat.

.€339) repeals,the section 1 of the act of 1915, effective upon admission

“dnto. _the Union and. then- grants ‘the: reserved- school sectionsg

in-the school sections were excepted from the grant, though not. expressly.

excepted. The absence of such a lieu selection provision in the .sec-
tion 6(k), or elsewhere in the Statehood Act, coupled with the prant of

. The section:6(k) contains nothing indicating that the grant

. is subject to any exceptions, Neither does the section 6(k) tontain any

r}%provision authorizing the State to: seleot lands in lieu of such reserved :
;“school sections as mey be withdrawn or. otherwise appropriated on the date
.the grant would. otherwise become effective,  Each of the enabling acts. .
‘ffor the- other States after granting certain school sections to the, State

s

‘n

o

speciiic sections, namely those reserved by section 1 of the act of l9l§,n
_might indicate the intention of Congress that upon admission of the =

1/ Acting Soli:citor's'Opinicnz ‘~M;3621.3-‘(62 1. D ’22).




M-36528

State it would take title to every legal subdivision of & section rew (j ’
served by the section 1, notwithstanding any then existing withdrawal '
of the legel subdivision, its occupancy by a Federal agency and the
appropriation of Federal funds for improvements therezrn. But there is
a familiar rule of law that a granting act impliedly e::cepts therefrom
such larnd as prior to the act has been set apart for the use of the United
States, unless the granting act specially discloses en intention to
include it. We think that rule is appliceble hére, The withdrawal
of certain legal subdivisions of the reserved school sections, and their
occupation and use by a Federal agency and the appropriation of Federal
funds for improvemente thereon constitut@ such a setting apart or appro=-
priation of those-lands as would impliedly except them from the grant
made by the section 6(k) if and when it becomes effective. As held by
~ the United States Supreme Court land grants are construed favorably to
. the Government end nothing passes except what i3 conveyed in clear lan-
' guage, and if there are doubts they are resolved for the Government; not

against 1t.3/ Here, there is no langusge in the section 6(k)_on_else-—~« e

where in the act, indicating the intention of Congress that the State
should obtain title to land set apart for the use of a Federal agency
and on which Federal improvements exist.; e

i There 18 no need to decide whether a bare withdrawal of any
of the reserved school. sections, that is, a withdrawal not followed by
use and occupation by a Federal agency, would prevent the grant made
by section é(k) from attaching when the State is admitted into the Union, N
We gather from your memorandum that the 1,693 acres of the reserved school (:;
sections are actually being used and occupied by the Air Force as an
eir bese.?jye assume_.that there are Federal improvements on the land being
so used and occupied.| The use and occupancy should be supplemented by !
a public land ‘order thdrawing the 1 ,693 acres and describing them in
terms of the public land surveys eo’fﬁﬁt’there will be no uncertainty -
as to which lands are granted to the.State and those which are excepted
if and when. the ‘State is admitted into the Union., : ,

et e e

. (Sgd) Edmund T. Fritz
- Aoting Solicitor

2/ Wileox wv. Jackson, 13 Pet, 266, 272 Leavenworth, etc. R, R, Co. V.
United States, 92 U, S. 733, 741, 745; Sgo t v. Carew, 196 U, S, 100, 109;

. United Stateg v, Minnesota, 270 U, S. 181, 206 -and United States v.

o Donnell, 303 U, S. 501. 510,

3/ United States v. Upion Pac. R. Co., 353 U, S. 112, 116,

42055 | S g




Umted States Department of the Interior —
%_
BUREAU ‘OF LAND MANAGEMENT A eme—

L ]
S L
Steese/Whlte Mountains District Office o —— -
1150 University Avenue - .
Fairbanks, Alaska 99709-3844 5
'NR;PLvnéFERTo:
2620 (080)

//.13/90

Memorandum R
To: Deputy State Director (930)
 From: . . Districthanage;;LOSOJH jm;! ;ﬂwf;uv

‘Subject: Third Party Use of Reserved School Lands

We have a number of cases where school lands were withdrawn prior to statehood
and remain withdrawn to date. Thesé areas are noted on the MIP as State
Grants Act of 1915. Often BLM has management authority over third party uses.

' Once such-area is the unpatented portion of Section 16, T. 1 S., R. 1 E.

F.M., withdrawn by PLO 1760 on. 11/21/58. Since the parcel was surveyed in
1913 and was vacant, the parcel was reserved as school lands at the time of
passage of the 1915 Act. While the Statehood Act was passed ‘on 7/7/58, it was
not effective untll 1/3/59. The land was withdrawn during the intervening
periou.

Because of the withdrawal, title did not vest at the time of Statehood.

Therefore, the plat notation is a2 misnomer. . The land remains reserved as

school lands but has never matured to grant status. Under Section 206(b) of

ANILCA, Congress prOV1ded a quantity grant to satisfy all "inm lieu” selection

rights wherein the State, upon exercise of these selection rights is deemed to
have relinquished all rlght tltle, or 1nterest 1n the un—vested outstand1ng
"school lands.‘ S -

.Slnce GVEA has approached us with an inquiry concerning the filing of
powerline right-of-way on thlS parcel we need clarification of some grey
areas:
1) Since 906(b) relinquishment of rights is predicated upon the exercise
of selection rights, has the State filed any selections under the
906(b) grant? ' » :

2) Since third party use requires the State's consent under the 1915 Act

and since the school lands were reserved as a source of revenue for

the schools, can wé charge GVEA rental on the right-of-way even

though the 43 CFR 2800 regulations do not provide for right-of-way
£ rental for REAS (in the event that the State conditions their comsent
. " with a rental Tequirement). (See Solicitor's Opinion of 2/8/55.)

Public Lands USA: Use, Share, Appreciate



3)

4)

' Is there a procedure establishe& wherein the State Grant notetionq
will be removed from the MIPs at the time the State exercises it's
selection rlghts under 906(b)?

As a separate issue from the above cited parcel attached are both
State and BLM MIPs for T. 1 S., R. 2 W., F.M., which reflect a
patented port*on of Section 33 (University land), and Section 36
(School land), both of. which are located in the Blair Lakes Bombing
and Gunnery Range.; o :

;,The Range was w1thdrawn in 1941 by EEO 8847, EO 9526 subsequently

. amended -EO 8847 to provide a specific termination.date. The
withdrawal was'terminated on 10/28/5Z; but the land was not restored
" to public domain status.. The Air Force continued to use the Range

,mnnmier*anletter_of_authorlzatlon_frnm_thewsecretarymc_mtheslnterlcn_"_wW,.

-until” 5/4/62, when PLO 2676 revoked. the termination clause set out in. .
EO 9526 whlch in effect, extended the EO 8847 wwthdrawal to the
present., : , o , .

Of concern_are:

a) Was the - conflrmatory patent properl ly issued 1n llght of the

o ;w1tndrawal’ :

b) The State plat reflects State ownership which does not appear to
exist. . The likeIihood of State authorized third party use is
very high, plaging us in the position of pursuing a trespass
action. The magnitude of this type of problem is unknown but
needs to be resolved before trespass. occurs.

//?a% ’/30/97L“<£
. ‘\——( .

5 Attachments ?
l_,

LN

MTP, HI, Survey Plat for T. 1 S., R. '1 E., F.M.
MTP (BLM and State) T. 1 S., R. 2 W., F.M. -
PLO 1760 |

" Solicitor's Opinion 2/8/55

Briefing Paper, COE Agreement Solicitor's Opinion of 10/28/71
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B - S f1-21- 68
gt

[Publio Land Order 1760]  *
e R WITHDRAWING LANDS FOR USK OF THE DR-

- :PARTMENT OF -THE AIR
TARY PURPOSES - .-

. By virtue of the authority vested in
. ' the President, and pursuant to Executive
. - R o oL "+ Order No. 10355 of May 26, 1952, 1t 15
T : o E : ordered as follows: . .. S
. : e ; .. 1. Bubject to valid existing tights, the -
: ... following-described. p.u blic lands “in
Alaska: are hereby ‘withdrawn from. all-
L . C -forms of appropriation under the public-’
o ) .land laws, {ncluding the mining and min-~. ...

: ro:c: FOX MILI~-

. ~ eralleasing 1aws and the act of July 31,
. - ~ , _ . 1047 (81 Stat. 681: 30 U. 8. C. 601-604)
S L o : as-amended, and reserved for use of the
: Department of the Alr Force for military
burposes: T .
: {Pairbanks 014601} -
TIR,R1W, -
" Bec. 16; S
The.area described contains 640 acres..
‘[Pairbanks 014603]

PamBaNKS Mrwolar
T.18.R1B; s '
' Bec.16,10ts1,2,3,7,8, SEYNEY,,ERXLEWY
and 8%, . ) R
| The areas described AZETEStte 412.54 acres.
’ [Palrbanks 014609) -
FAIRBANKS MEIRIDIAN
ST INLR.LE., )
Sec. 83, . C w -
The area describad contains 640 acres.
i+ 'The total area withdrawn by this order
is'1,692.54 acres. o
-2 The Deparument of the Interior re-
- tains jurisdiction over the managenient
of-the surface and subsirface resources,
:-1 including mineral resources, of the lands,
' No disposal -of such resources will, be
made except under applicable pubiic-
. land laws with.the concurrence of the
Department of-the Alr Force and, where
necessary, only after appropriate modifi-
cation of the provisions of this order.
S ".¢ ' ROGER EmwsT,
Assistant Secretary of the Interior,

" Novmasx 21,1958,
IP. B Doo. 58-0868; Fued; Nov. 98, 198:
’ o ¢ Bidam . .
¢ .
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history is there ax'xy' indication thata pfeference-righe applicant shall

~ be entitled to any more than is glven him by the quoted language,
‘namely, a right over others to receive a lease if a lease is igsued.. The .

Department, has cons1stently :held .that the act confers upon him 1o’
vested right to. the issuance of a lease. Harry J. Lane, Admer. of the

Estate of Mary A. Lane, A. 24028, April 30, 1945 (unreported);

‘Charles S. Hill et al., 59 1. D. 215 (1946). Appellants’ attempt to

 distinguish their nghts from those of a sectlon 14 ~App1|cant must
- -therefore-fail.

" In answer to the Comxmssmner s statement that they had shown no’
eqmtles which would justify a modification of the withdrawal to per-

g

Robinson ez al. drilled a test well on their Jease at considerable expense.
No details are given as ‘to the time of drilling or the amount of ex-

. penses, or any other facts showmg -any substantml ‘equities in the

lessees. ~ Appellants also assert that through Morgan’s cooperation, a
well was drilled on adjoining land Whlch resulted in a dxscovery of
potash and occasioned the withdrawal in questxon. - How this gives
Morgan any equities in the issuance of a new lease is not.at all ev1dent
It is clear that the Commissioner’s declswns were correct. ¢ They
are therefore affirmed. :
C. Gm.um DAV’IDSON-,' :
Assistant Secretary.

| STATE OF NEW MEXICO
A—24400 Deczde(l February. 12 1947

_ School Sectlons Wxthm Natlonal Forests——Txtle of the State.

"'Tifle to school sections within nationnl forests d0es not vest in the‘ State of
New' Mexico until the lands are removed from the national forest (sec. 6 of
.the New Mexico Enabling Act of June 20, 1910. 36 Stat. 557, 562).

School Sectmns—-Txtle of the Territory—Title of the State. *.

The fact that tit.le to school sections, prevxously surveved vested in the Terri- -

tory,at ‘the time of .the granting act of 1898 (30 Stat. 484) does not have

the result that title necessarily passed to the Stqte by opération of law,
- gince section 6 6f the New Mexico Enabling Act 6f June 20, 1910 (36 Stat.

557, 562), delayed the vesting of the State’s title until the lands are re-
" moved from the national forest; also in ‘cases where the lands had beed
B mcluded in the forest after having been surveyed

ait=.

mit the issirance of - }eases;"sxppeﬂantsmkrthe%are‘statement that——

~1mmnmmmmnmmmx

o

P

‘ing that the application covered-lands in secs. 21, 22, and 28, T. 22 S, R. 19 E,, 8. L.: M.,

the Commissioner-said that all the land, except that in sec. 28, wau withdrawn by Orde" ’
No. 250. Since sec. 21 is also not included in the withdrawal, the application should pot

- have been rejected as to the land in that gection. The affirmance of this decision is on the

understanding that this error will be rectified.
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APPEAL HOM THE Gmm LAND OIETICE’ -

. The State of New Mexico, by its Commissioner of Pubhc Lands,
has ‘appealed from the ruling of the. General Land Office dated

- June 18 1946, which held. that tltle to sections 16 and 36, T. 19 S

R.12 E., N. M. P. M., had not vested in the State.

The plat of survey for thé above sections- was approved on
March 18, 1886. By prochmatlon of April 24, 1907 (35 Stat. 2127),
the sections were included ‘in the Sacra.mento National Forest and -
have never been eliminated therefrom. Reljing upon the second
proviso of section 6 of the New Mexico Enabling Act of June 20, 1910

. (36 Stat. 557, 562), the Land Office answered in the ‘negative the State

Commissioner’s inquiry whether the title to the above sections- had
vestéd in the State,

In support of its conclusmn that title to the sections vested in fee
simple, the State contends on appeal that the school-section grant to

_ the Territory of New Mexico in the act of June 21, 1898 (30 Stat.

484), was a grant in praesentiyand that the fee snnple title, acquired

by the Terntory, “came to the State’of New Mexico along with the - -

territorial Capitol and other property, by operation of law.”. The

- State argues that the creation of the Sacramento National Forest

could not legally interfere with the vested title of the Terrltory, and
that it would not.be reasonable to construe the land provisions of the
New Mexico Enuabling Act, supra, as divesting the State of the title.
Indemnity selections for the sections here in question, the State con-
‘tends, would not serve its purposes since the entire township 19, with -
small exceptions, is owned by the State, so that the land pattern in
‘the ‘area would be greatly dlsturbed by the exclusion of sections
116 and 36. )
"The present controversy is determmed by the express provxslon

,6f section 6 of the New Mexico Enabling Act of June 20, 1910, supra.
"g he portion of that section which is here relevant reads as. follows:

E ¢ * * That the grants of sections’ two, sxxteen, thlrty-two, and thirty-six.
[0 said State, within national forests now- existlm’ or proclaimed, shall not
Dest the litle to said sections in said State until the part of said national foresis
embracmg -any of said sections is restored -to the .public domam, but said

" fgranted seéctions shall be administered as . a part of said forests, and at the

Tose of ench fiscal year there shall be paid by the Secretary ot the Treasury

'-‘ thelr functions were transferred to the Bureau of Land Manugement, b) R ni—za-
2lon Plan No. 3 .0f 1946 (11 F. R. 7875, 7876} 7776). ) .
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no indemnity has been selected, may bear to the total area of all thie national

forests within said State, the area of said sections when unsurveyed to be
determined by the Secretary- of the Interior, by protractlon or otherwise, the
amount necessary for such payments being appropriated and .made available
annually from any money in the Treasury not otherwise appropriated. [Italies
supplied.]

The italicized language makes it clear that title to the sectlons in
question does not vest in the State until the lands are removed from
the national forest. - In order to overcome the express provision of

‘the statute; the State las cited numerous authorities designed to sup-

port its argument that fee simple title was acquired by the State and

, that such title was disturbed neither by the creation of the national
forest nor by the New Mexico Enabhng Act. None of the. authon—

ties serves to refute the result reached by the Land Office.

Thus, United States v. -King- and Coze, 3-How. (44 U. 8.) 713
(1845) ; Wilcoz v..J ackson, 13 Pet. (38 U. S.) 498 (1839) ; and Cooper
v. Roberts, 18 How. (59 U.8.) 178 (1855), are cited for the proposi-

S
yo N
& 4

tion that the grant of the sectxons by the 1898 act was a grant in prae-

: senti so that, the lands having previously been surveyed, title vested -
in the Territory when the act was passed. But the issue here pre- -
sented is not whether title pased to the Territory. In factthe Land A

Office, referring to the precedent of 7'illian et al. v. Keepers, 44 L. D.

460 (1915)‘; stated specifically. that title to sections 16 and 36, sur-

veyed prior to the act of June 21, 1898; did pass to. the Territory at the
date of that act unless the lands at that time were reserved or other-

. wise disposed of or were known to be mineral in character. Cf.

United States ex rel. State of New. Mewico v. Ickes, 72 F. (2d) 71
(1934), cert. denied 293 U. S. 596 Rather, the issue is whetlier title
vested in the Stzate.

Arguing from the acqmsxtmn of tltle by the Ternbory, the State
-quotes from Article 22, section 6, of the New Mexico constitution, and
from the opinion in the case of Brown v. Grant; 116 U. S. 207 (1886),
-in order to sustain its contentmn that title passed to the State by op-
‘eration of law. But the very quotation from the Supreme Court
. opinion, supplied in the brief of the State—“Unless otherwise der-lared

by Congress, the title to every species of property owned by a Terri-
tory. passes to the State upon its admission into the Union” (116 U. S.

.at p. 212; italics. supphed)-—-shpws that in the present case title did

not passto the State, for the, above-quoted portion of section 6 of the

. New Mexico Enabling Act, in kaec verbis, contains such a congres-
~ sional declaration “to the contrary.” .And, of course, the provision

of the New Mexico constitution that “All property, real and personsl
* * * belonging to the Territory of New Mexico, shall become the
property of this state” (Art. 22; sec. 6), was: not. intended to, and in
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any event could not, prevail over the express terms of the New Mexmo‘

Enabling ‘Act? The Presidential proclamation of January 6, 1912 -

(37 Stat. 1723), providing for the admission of the State of New

Mexico, stated specifically that such proclamation was “in accordance "

with the provisions” of the New Mexico Enabling Act.

The State, citing Wélcoz v. Jackson, 13 Pet. (38 U. S.) 498 (1839),
and Hibberd V. Slack 84 Fed. 571 (1897 ), contends that the vested

.. title, acquired upon the survey of the land, could not be disturbed
- by the creation of the Sacramento National Forest and that therefore -

the reasonable meaning of the above-quoted proviso of section 6 of
the Enn.blmg Act could only be that sections 16 and 36 should not.

" vest'in the-State if they had-been included-in a reservation prior to

the identification by survey. It need not here be determmed whether -
the inclusion within the forest had. any ‘effect on the title of the

-

Territory? for in any event section 6 hrEnahhnMct»shotﬂ&»——»mw T

not.be mterpreted in the narrow manner suggested by the State. .
Section 6, in. general language, delays the vesting of the State’s title
to lands’ “w1thm national forests now existing or proclaimed.” The

statute specifically includes in this provision lands within said forest .

reserves, “whether surveyed or unsurveyed,” and there is no indica-
{ion whatever that that rule was to be limited to land surveyed a.fter
its inclusion in a forest reservatlon. ‘Seetion 6, it should ‘be noted, -
does not preclude the acqulsmon of title by the State, but merely de-
iays it until restoration of the lands to the public domain. Moreover,
it provides that the State be granted, as compensation for such delay,

“a proportionate share of the gross proceeds from all the national for-

ests within the State. ‘Special consideration was thus tnven to the

* interests of the State in the New. Mexico Enabling A.ct, and this
- constitutes an additional reason why the provisioix" should  not -be

limited unjustifiably, in violation. of the clear terms of the statute.
Finally, the State contends that the interpretation of the Enabling
Act here adopted would “divest vested rwhts » 'But any nwhts whlch

’It may be noted that in the case- of Brovn Yo Gnnt, supra, involving the ldentica.l
- provision of .the Colorado constitution, the Supreme Court, after setting torth the above-

quoted language, continued as follows: “The provision in the State conltitution to that

" effect was only declaratory of what was the law.” 1. e.. declaratory. of the rule that title

passes to- the State. * ‘unless-otherwise declared by Congress.'”

3IThe.ense of Hibberd v." Slack. supra, held onix that school lnnds tme to which had
Yested in a State coum not be made part of a forest reservation. Simllnrly, the dictum in
Wilcox v. Jackson, anpra, at p. 5i8. quored b\' the State. that “whensoever a tract of
land shall have onee heen lewally approprinted to any purpose. from that moment the land
thus approprinted becomes severed from the mass of public lands:and * ¢ * 1o subse-
quent law, or proclamation. or snle. would be construed to embrace it. or to operate upon
it,” does not resolve the nhn\'wnhﬂed issue, namely rthe effeer of n reservation upon the
title of a Territory. C/.. zenerally. memorandum oninion. July 16. 1946 (M-33540), 59
L. D. 280, entitled, “Reclawnntion “lthdrnwul »f Swurveyed Arizona School Lands,” which,
the public domain by a forest

. Teserve, lands rexnuin subject to a reclamation witbdrawal
Coe RS '
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- —State- of*New~Mex1c6%m-d -no-title-to-the-landsi——
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the State of- New Mexico might have to the lands could only have
been created by the Enabling Act. There cannot be any vested nghts
of a State prior to its adrmssmn to the Union.

The conclusion here reached is in accord with an earher ruling of _

the Department In a letter of January 15, 1929, to the State Com-
missioner of Public Lands, the Secretary took the same view concern-

ing sections 16 and 36, T. 16 S., R. 13 E,, N. M. P.M. The view also
was sustained by a declslon of the Dlstrlct Court of the United States-

for the District of New Mexico. In the unreported case of United

States v. Nelson A. Field (decided August 8, 1921, No. 760, Equity),
" District Judge Neblett determined the status of certain school sections

(section 16, T. 17.S., R. 12 E., portions of section 36, T. 17 8., R. 11

"E,N.M.P. M, etc) “which, hke the sections here involved, had been

eurveyed prior to inclusion in a forest reserve. He ruled that the

The declsmn of the' General Land Office is affirmed.

C Graro DAvmsox,
Asszstant Secretary.

HORACE CRISP v, OMAR LeROY MAINE

.A-24311 " Decided February 14, 1947

Homestead Entry——Estabhshment ‘of Readence—Resxdence Reqnued for
" Final Proof—Contest Proceedings.

A charge of tanure to .establish residence is not sustained by evidence to the ‘
' effect that the residence maintained was not of the character contemplated

Sinpy the tequirements of-final proof, -

Homestead Entry—Estabhshment of Residence—Good Faith of Entryma:n——
Ele_ments of Residence Reqnired for Final Proof.
The good faith of the entryman is the basic essential in determining whether
" residence has been established (Slette v. Hill, 47 L. D. 108), and the rule
laid down in ‘that case is in no way dependent upon the establishment of
the elements of residence required for ﬁnnl proot such as a habitable house.
Ct. 43 CFR 166.26.

Horiestead Entry—Good Faith of Entryman—Establishment of Residence.

“he determination whether an entryman has acted in good faith must be
it "mnde in the light of all the circumstances of each particular case; and
..in this connection the amount of work done by the entryman on the home-
o stend and his efforts to secure a well and to build a house are important.

Homestead Entry—Good Faith of Entryman in Establishing Residence—
" Primitive Condmons on Homestead-—-Possessxon of Shack Somewhere
Else.

The fact that the entryman had ‘[ 'shack on some other place; that as ‘com-

. pensation for his work there he was to obtain a certain portion of that
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“Not only is there nothmg in'this act, whlch 1s mamfestly aremedial

ctatute, beyond the use of the word ¢ person » to indicate that Con-
. gress intended to limit the provisions of the act to natural persons, .
“but, on the contrary, by including “ selections ” as well as “entries ”
and.“locations,” it is apparent that the act was not mtended to be
limited to “persons” as distinguished from™ a State.or any other
; corpomtlon ‘The term “ selecuon,” as used in the- e land department,
e ,O'enerally repr%ents the filing or presentation of a claim by'a State
" +0f'a railroad company and.is seldom used to indicate the claim of an

e e md1v1dual whxch is usually known as an ¢ entry Pora locatlon 2o

In viewiof't the foreoom,,, nnd masmuch as: 1t-appeurs from the . -

statute ‘of the State of Utah above cited, that the Board of Land

- - - F—Gommss&oneps;has_the_dmctmn,_mﬂgement .and control of the

.lands granted to the State by the government, and as said board has™

clected to accept patents for the surface rights.of these lands, the list - '

- of 'sélections has been. approved sub]ect to the reservatlon conta.med
“in the act; zmd the, same is returned herewith. -

scnoox. LANDS—SUBV’EY—NATIONAL rorms'r-.nmrsmmox or LAND
- , . . DEPARTMENT. - i

STATE OF MONTANA.

The grmt of sections 16 and 36 made to the Stnte of 7\Iout:mu by the act of Feb-
ruary 22; 1889, for school purposes, isea grant in pmsenti but the right of

A the State thereunder does not attach to any particular-tract of land until
r_;xdentiﬁed by..survey;" and where prior to such identlﬂeation any -section
.16 of 36 is:embraced in a pational forest, the right of the State. to that
- ’speciﬁc tract does not attach so long as the reservation continues, but the

~ qme is entitled to 'select mdemmty therefor . ) :

Actmg Secretary Pzerce to. t]w Attomey General of J[ ontana, Sep-»
(F ) v tember 30, 1909. PR - (SCW. W) :

‘1 hnve recelved your letter of the 7th mstant relatlve toa contro-
. versy which his arisen between officials of the State and officials of
the. Umted States Forest Service over a portion of séction 36, town-
. ship’32 north, range 19 west, at or near the station of Belton on the
Great Northern Railway, in Flathead County, Montana.
It appears that this land was surveyed in the field between August:
20 and 25, 1902, and .the’ township plat, which was approved March -
" 10; 1904; was filed in'the local office October 17 of that year. Subse-

)

ﬁTJently..to_tha&lryev but -prior to‘the approval of the plat, the said

- land was by proclamation of June 9, 1903, made a part of the Iewis
. and Clarke Natxonal Forest, :
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It seems that on’ or about July 7, 1909, application was made- to
the State Board of Larid Commissioners for the purchase of the south

* half of the northwest quarter of section 36, whereupon that tract,
- together with other lands in the same district, was offered for sale
after due publication of notice; that on the day of the sale a repre-
‘sentative of the Forest Service served written notice upon the assist-

‘ant State land agent and others that the United States did not recog-

" nize the'claim of the State of Montana to any portion of said section

'86, and that-no purchaser from the State would be. allowed to take
'possmon thereof; that notwithstanding such notice the.land was
sold on August 5, 1909, ta L. C. Gilman, the highest bidder, who
paid $75.50 per acre therefor, and the sale ‘was-thereafter confirmed
by ‘the officers of the State; and that agents and employes of the

____TForest Service of the United States have taken possession of the land, o
"~ proceeded to fence the same with a substantial fence;, have ordered — =+ -~
-+ all persons off; and claimed the right and title thereto for the United
 States as against the State and all persons whomsoever. =
You maintain that the title to this land is in the State under and

by virtue of sections ten.and eleven of the act of February 22, 1889
(25 Stat., 676), by which the State of Montana was adxmt’oed into

" the Union and which granted to the State sections numbered sixteen

and thirty-six in every township for the support of common schools.

1t is submitted that the act admitting the State into the. Union con- -
. stituted a contract prescribing the conditions of admission, which were
duly accepted by the State; that it also constituted a grant of lands

- tn presenté which can not be subsequenﬂy changed or modified by
o legxslatmn on the part of the _government of the United States alone

so as to deprive the State of vested rights.
You have submitted the matter to this Department under the be-

.lief that the Department has jurisdiction over the same and you

desire that action be taken to vindicate the rights of the State to

 » the end that an appeal to the courts may be avoided.

In reply I have the honor to advise you that respectmg the sub—.

. ject-matter of the controversy this Departxnent is without jurisdic-.

tion and without suthority to interfere in any manner whatever. If,
as maintained by you, the land is not part of the national forest,
within' the limits of which it is included, it is because title has vested
in the State. If, on the other hand, title has not vested in the State
and the land was properly included in the national forest, it is no
longer within the jurisdiction of this Department but is.under the
control of the Forest Service.  Inasmuch, however, as you seem to
desu'e the views of thls Department upon the sub]ect and as the De-

N

1t necessary to construe the laws mvolved I shall mform you as to
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the constructlon placed upon such laws together w1th a statement of

1e reasons therefor. | -

In making the grant of land to-the State of Montam for the sup-
port of common schoo]s, the act of. February 22, 1889, supra, pro-

: v1ded in section ten.thereof, that—

- Dpon the admission of each of said States into the Union sections numbered

sixteen and thirty-six in every townsbip of said proposed States, and where
. such sections, or any- pnrts thereof, have been sold or otherwise: disposed of by .

or under the authority of an act of Congress; othér lands equivalent thereto, in-

legal -subdivisions-of not less than" one quarter section, and as contiguous as
"..may be to the section in lieu of which the same is taken, are hereby granted
: to said States for the support of ‘common schoels, such indemnity lands to be - -

selected ‘ivithin said-States in such munner as the legislatnre may provide,

with- the approval-of-the Secretary of the- Interior Provnlcd -That the sixteenth-- - ~

’ anﬂ thirty-sixth sections embmced ‘in permanent - resérvations for naﬂonnl pur-
. poses shall not, at any time, be subject to the grants nor to the indemnity pro-
visions of- Lis as:t_no:_sha]Lany.Jands_embmcedJn_lndmn,mmtazy.or_ome:

e,

reservntions ot any character be subject to the grants or to the indemnity pro-
- visions of this act until the tegervaﬁon shall have been ‘extinguished and such

. lands restored to, and become a part of, the public domain.

. 'The foregomg section making the’ grant of school lands to the
State is similar in many respects to previous legislation by Congress -
making school grants to other Statw, but the act in question contains -
a somewhat unusual provision in that section eleven declares: -

And such lands shall not be subject to preemption, homestead, or any other .

. ehtry. under the land laws of the United States wl}ether surveyed or unsurveyed,
but shall be reserved for school purposes only.

It seems that the State’ relies upon the provxsmn contamed in sec-
tion eleven, above quoted, under which it is claimed Congres plainly
intended.to reserve the.particular sections named in the act to the
State for the purpose specified, and that in view of that provision
of the granting act Congress can not without the consent of the State
make any other disposition of the land. _

. By the act of Tebruary 28,1891 (26 Stat., 7 96) Congress amended
sections 2275 and 2276 of the Revised Statutes, which relate to the
school grants to the :States generally, and provided the method of

.selecting mdemmty therefor. As thus amended these sections clearly
provide that if, prior to survey, settlement is made under the preemp-
tion or homestead laws, upon land afterwards found to fall witbin

" section 16 or 36, such settlement shall be protected and the State is
relegated to takmg indemnity therefor. In construing the act mak-
ing the grant to the State and the act of 1891 amending sections 2275
and 2276 this Department has repeatedly and uniformly held that

- a State admltted into the Union under the said act of 1889 acquires
no nghts to lands in sections 16 and 36 prior to the survey, and that

; the provisions of the-act of 1889 where they conflict with sections

2275 and 2276, Revised Statutes, as amended, .are superseded by the

prowsmns of the amended sections and that the grant of sch/iogagg,/
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providéd for in the act of 1889 must be admxmstered and adjusted in
‘accordance with the later legislation. See State of Washington 2. -
Kuhn (24 L. D., 12) ; Todd 2. State of Washington (24 L. D., 106);
South Dakota v, Rlley (34 L. D., 657) ; South Dakota v. Thomas (3.) '

~ L.D,171).

It w111 ‘be observed that the cases cited involve conflicts between
settlers prior to survey and the claim of the State under the school
grant, and the Department held that in view of the plain language
of the amendatory act of 1891 the c]:ums of the States must yleld to

J‘_those of the settlers.

The State maintains that Congress had no’ authonty to thus modxfy :

__ the granting act of 1889- without first procuring the State’s consent,

and while that argument, whatever be its force, might have been prop-
erly presented in-the-cases cited- it-has little or no beating upon the.
question now under conmderatxon, ‘because it will be observed that”

*. the inhibition contained-in section eleven of the grantmo act was

/ mm.\ ‘

“specifically against the making of any se —ttrement—upon“orentry*ofb

the lands embraced in sectxons 16 and 36, « whether surveyed or un-
surveyed,” under the preemption, homestead or other land laws of

" the United States. Congress -did not declare that by making the

grant to the State the power of the United States to make any other'

) ~chsposmon was thereby lost; on the contrary, that such was not the

intent of Congross is. mamfested from the fact that in the granting

“act specml provision was made whereby the State might be'indem-

nified in the event the lands found to fall within the limits of the
school sections granted should be embraced i in « Indmn, military, or

. other reservations of any character.”

 This Department and the courts also have umformly held that the
grant of sections 16 and 36 to the State does mot vest until the lands -

" are ‘identified by’ survey, and the date of the survey is. not fixed by

the time the work is done in the field but by the approval of the town-

'ship plat by the proper authority: (5 L. D., 415; 2¢ L. D, 54.)

In the case of Cooper 2. Roberts (18 How,, 173), the Supreme

B _Court said :

- - We agree, thut nntil the survey ot the township und the designation of the .
-. specific section, the right of the State rests in compact—binding, it is true, the

publie faith, and depending for execution upon: the political anthorities. Courts
of justice have no authority to mnrk out and define the land which sball be

“" subject to-the grant. But when the political authorities have performed this

duty, the. compnct has an object, upon which it can attach, and if there i8 no
legal impediment the tltle of the State becomes a legal title.

The same court in the comparatively recent case 6f Minnesota v.

'Hitchcock (185 U. S., 393), after quoting from the decision in the
_case of Cooper v. Roberts, supra, used the following language:

But while this is true, it is also true that Congress does not, by the gection.

.
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burdens which may rest upon lands belonging to the government within the -
étate_, or to transform all from their existing status-to that of public lands, .
strictly so-called, in order that-the school grant may operate npon the sections
named. It is. of course. to be presumed that Congress will act in good faith;
.that-it will not attempt to lmpair the scope of the schiool grant; that it intends

" that the State shall receive the particular sections or their equivalent in -aid
of its public school system. But considerations may arise which will justify
an appropriation of a body of lands within the State to other purposes, and if »
those lands have never become public lands the power of Cougress to deal
with them is not restricted by the school grant, and the State must ‘seek relief
. in the clause which gives it equivalent sections. 1f, - for instance, Congress in
its judgment believes that within the 1imits of an Indian reservation or unceded.

- Indian country—that is, within a tract which Ig not strictly public lands—

certain lands shouid be set apart for n public park, or as a reservation for e

_ military purposes, or-for any other public uses, it has the power notwithstang- - - ) S
" ing the provisions of the school grant section. = . ‘ o

So, in constrmnrr the grant of school lands made to the State of

" Nevada- by the act approved March 21, 1864 (13 btat."30)“tlﬁ" T T T T
. Supreme Court, after stating that the grant was a grant in prwsentz, _
held that— - <

until the stntus of the lands was fixed by a survey and they were capable of
identification, Congress reserved absolute power over them: and if in exercising - -
it the whole or any part of a sixteenth or thlrty-slxth sectlon had been dis-
posed -of the State wus to be compensated by other lands equal in guoantity.
[Heydenfeldt v. Daney Gold and Silver Mining Company, 93 U. 8., 634, 640.]

It will thus be seen that the grant to the State of Montana, like
school grants made to other States, while a grant in presenti did not
attach to any particular tract of land until it was surveyed; that if
prior to such survey, that is, prior to the date when that survey is
oﬁicxally approved, Congress, or some officer of the government act-
ing under the authority of Congress, should make other dxsposmon

" of the land, the right of the State to that particular section is thereby
defeated ; otherwise it would have been useless for Congress to make
' any provision. whatever for the taking of indemnity.

This Department has recently had occasion to consider similar ques-
tions in connection with a case arising in South Dakota, and you are
respectfully referred to the decision rendered in that case which is

“ published in the thirty-seventh volume of Land Decisions, at page _ ‘!
469, et seq.

In view of these considerations this Department is of the opinion e
that the land involved herein was legally included in the forest re-
serve prior to its survey, and that the State’s title does not attach
until the reservation is extinguished and the land restored to the
public domain.s However, under the terms of the act of February 28,

1891, supra, the State, without awaiting the extinguishment of the
_ Teservation, may immediately avail itself of the privilege of taking

o

&

mdemmty for the Iands so reserved
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Upon careful consaderatmn it is beheved that you will permve that .
the act of 1891 was manifestly passed in the interests of the States, -
- and "that notw1thstandmg ‘the somewhat unusual language of the
eleventh section of the act of 1889 the States admitted: into the Union
thereunder—Montana. ‘being. one of them—have derived material -

benefits from the act ‘of 1891, By the granting act lands in Indian,

- military, or other reservations of any kind are declared to be not sub-

ject to the grants or to the-indemnity provisions of the ‘act until the
reservation “chall have been extinguished ; the States are confined in

w.xxug—lndemmty%wtracts—eonaguousthhose.Jn_heu_ovahxch the

mdemmty is taken; and there is no provision for the taking of.in-
demmty in lieu of unsurveyed lands in any reservation; while by the
act of 1891 the indemnity may be taken anywhere in'the State; the

States need not await the extinguishment of the reservation before .

taking mdemmty for the school sections situated therein;-and the
quantity of indemnity to which the States may be entitled may be

- ascertained without awaiting the extensxon of the pubhc surveys over

the reservations involved.
Moreover, by modifying the terms of section eleven of the Urantmg

. act, Convress, by the act of 1891, evidently had the welfare of ‘the

States in view, because; if no protection had been afforded settlers who

. ‘prior to survey might locate upon lands afterwards found to be within
 the,sixteenth or.thirty-sixth section, it is absolutely certam that the

development of the States would have been so retarded as to result in
incalculable damage Under the law as:it now ct:mds, however, set-
tlers who located prior to survey-are protected, and it is believed that
it will not be seriously questioned that this fact alone has largely con-
tributed to the rapid- development of the States. adm1tted under the
act ‘of 1889.

' In this connection it is beheved that an opinion recently rendered
by the Attomey-General on a question somewhat similar may have
some bearing upon this case. The question involved in that case was
the construction of the act of August 18, 1894 (28 Stat., 394), grant-
ing the preference right of selectlon to certain States and Territories,
and the Attorney-General, to whom the matter was referred for an -
opinion, .held September 15, 1907, that notwithstanding the lands
might have been withdrawn for the State upon its application for a
siurvey, until the State’s right was actually ﬁ\ed to some specific tract

i :

by proper selection, the governmment rrd-mathority-to-make-other-dis—

position of the land and thus defeat entirely the State’s right to make
the selection. [See 38 L. D., 224.]



