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MEMORANDUM
_

State of Alaska
TO: [~ Wendell P. Miller

FROM:

Airport Engineer

DATE : March 16, 1970

YW

Margery McCormick ( i SUBJECT: Sections 16, 33 and 36 — Lands.
Land Acquisition Officer’

Eva Fallon raised a question as to the status of Sections 16 and 36
in Alaska in relationship to the possibility of our needing to acquire for
‘tthe proposed Galbraith Airport, part or all of unsurveyed Sections 16 and 36,
Township 11 South, Range 11 East, Umiat Meridian.

The Lands Acquisition Officer discussed this with Alfred Steger,
Adjudicator, BLM and with Kenneth Hallback, Chiefof Lands Section, and John
Frieberg, Land Selection Officer, State Division of Lands.

The Act of March 4, 1915, (38 Stat. 1214, 48 U.S.C.A. 353) provided
that when the public lands of the Territory of Alaska were surveyed: under dir-
-ection of the Government:of the United States, Sections numbered 16 and 36 in
each township in said territory were reserved from sale or settlement for the
support of common schools in the Territory of Alaska; and Section 33 in each.
township in the Tanana Valley between parallels sixty-four and sixty-five north
latitude and between the one hundred and forty-fifth and the one hundred and
fifty-second degrees of west longitude (meridian. of Greenwich) were reserved
from sale or settlement for the support of a Territorial Agricultural College
and School of Mines established by the Legislature of Alaska. The Territory
of Alaska administered the surveyed Sections 16 and 36 and the above designated
Section 33's. These sections were held in trust during territorial days for
the future State of Alaska.

_At the time of Statehood, the State applied for all surveyed Sections
16 and 36. Practically all of these were patented to the State. There are
some exceptions that involved prior claims, which either were not patented to
the State, or where such patent is pending. :

If we should need to acquire an interest in a surveyed Section 16,
33 or 36 patented to the State of Alaska, we could obtain an ILMI by paying a
fair market rental or we could secure title by paying a fair market value for
the land. In order to secure title, the area desired must be surveyed accord-
ing to ADL standards. Due to previous court decisions, the Division of Lands
policy is that they must obtain revenue for use of or sale of these lands.

We~are thus able to secure any unappropriated areas that would be
within Sections 16, 33 or 36, provided they were not surveyed at the time of
Statehood.
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Ch. 20 PUBLIC PURPOSE GRANTS 43 § 859
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parishes, respectively, shall be fixed previously to a sale of the adjoininglands within the county or parish for which the same is located.
(RS. § 2286.)

Historical Note
Codification. R.S. 2286 derived from Act

May 26, 1824, c. 169, § 1, 4 Stat. 50.

Cross References
Reservations for county seats in Oklahoma, see section 1099 of this title.

Library References
Public Lands
C.I.S, Public Lands §§ 67 to 71.

Notes of Decisions.
1 Application
This section was never in force in Oregon.

Whitlow v. Reese, 1873, 4 Or. 335.

§ 859. Fee simple to passin all grants
Where lands have been or may hereafter be granted by any law of

‘Congress to any one of the several States and Territories, and where such
law does not convey the fee-simple title of the lands, or require patents to be
issued therefor, the list of such lands which have been or may hereafter be
certifiedby the Secretary of the Interior or such officer as he may designate,under the seal of his office, either as originals or copies of the originals or
records shall be regarded as conveying the fee-simple of all the lands
embraced in such lists that are of the character contemplated by such Act of
Congress, and intended to be granted thereby, but where lands embraced in
such lists are not of the character embraced by such Acts of Congress, andare not intended to be granted thereby, the lists, so far as these lands are.
concerned, shall be perfectly null and void, and no right, title, claim, or
interest shall be conveyed thereby.

' (RS. § 2449; 1946 Reorg.Plan No. 3, § 403, eff. July 16, 1946, 11 F.R. 7876, 60
Stat. 1100.)

Historical Note
Codification, R.S. derived from Acts Aug. agencies of the Department of the Interior,3, 1854, c. 201, 10 Stat. 346; Mar. 3, 1875,c. with certain exceptions, to the Secretary of139, § 8, 18 Stat. 475. the Interior, with power to delegate, seeTransfer of Functions. For transfer of Reorg.Plan No. 3 of 1950, §§ 1, 2, eff. Mayfunctions of the other officers, employees, and .
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43 § 851 PUBLIC LANDS Ch. 20

Sec.
872. Conveyances to United States in connection with applications for amend-

ment of patented entries or for exchange of land, etc.; withdrawal or
rejection of applications; reconveyances. -

873. Lands granted for erecting public buildings; purpose of grant.

§ 851. Deficiencies in grants to State by reason of settlements,
.

etc., on
designated

sections generally
Where-settlements-with-a-view-to-preemption-or-homestead-have been or

~
shall hereafter be made, before the survey of the lands in the field, which are
found to have been made on sections sixteen or thirty-six, those sections
shall be subject to the claims of such settlers; and if such sections or either :

of them have been or shall be granted, reserved, or pledged for the use of 3

schools or colleges in the State in which they lie, other lands of equal
acreage are hereby appropriated and granted, and may ‘be selected, in
accordance with the provisions of section 852 of this title, by said State, in
lieu of such as may be thus taken by preemption or homestead settlers.
And other lands of equal acreage are also hereby appropriated and granted
and: may be-selected, in accordance with the provisions of section 852 of this’
title, by said State where sections sixteen or thirty-six are, before title could
pass to the State, included within any Indian, military, or other reservation,
or are, before title could pass to the State, otherwise disposed of by the
United States: Provided, That the selection of any lands under this section.
in lieu of sections granted or reserved to a State shall be a waiver by the
State ofits right to the granted or reserved sections. And other lands ofequal~
acreage are also hereby appropriated and granted, and may be selected, in
accordance with the provisions of section 852 of this title, by said State to
compensate deficiencies for school purposes, where sections sixteen or
thirty-six are fractional in quantity, or where one or both are wanting by
reason of the township being fractional, or from any natural cause whatever.
And it shall be the duty of the Secretary of the Interior, without awaiting
the extension of the public surveys, to ascertain and determine, by protrac-
tion or otherwise, the number of townships that will be included within such
Indian, military, or other reservations, and thereupon the State shall be
entitled to select indemnity lands to the extent of section for section in lieu
of sections therein which have been or shall be granted, reserved, or
pledged; but such selections may not be made within the boundaries of said
-reservation: Provided, however, That nothing in this section contained shall
prevent any State from awaiting the extinguishment of any such military, .

Indian,- or other reservation and the restoration of the lands therein
embraced to the public domain and then

taking
the sections sixteen and

thirty-six in place therein.

(R.S. § 2275; Feb. 28, 1891, c. 384, 26 Stat. 196; Aug. 27, 1958, Pub.L. 85-771,
§ 1, 72 Stat. 928; June 24, 1966, Pub.L. 89-470, § 1, 80 Stat. 220.)

Historical Note
Codification. R.S. 2275 derived from Acts pass to the State” for “prior to survey” in two

Feb. 26, 1859, c. 58, 11 Stat. 385; June 22, "instances.
1874, c. 422, 18 Stat. 202. :

.
-

1066 Amendment. Pub.L. 80-470 deleted. 1958 Amendment. Pub.L. 85-771 inserted
-orda ith the pro ons of section

“or Terntory” following “State” im eight in- “in
accordance wilh ae Provisions

OF secstances and substituted “before title could. 852 of this title” and “prior to survey”, wher-
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SCHOOL SECTIONS RESERVED FOR. ALASKA 27

arom
the Director's decision

February $, 1957

+ dae7weer. Accom. the rules of practice later sent to them, and the letter of November
‘h stated thyt A 1956, from 19, 1956, from the Solicitor’s office.

|

ig appeals to th
ey did not. The Department’s rules of practice, 43 CFR 221.98 (b), provide

defect in th
8
Secretary __that-an-appeal to the Secretary

will be subject to summary dismissal
d also request prea. They for failure to serve the notice ofappeal-within the time required.

In-
s in proper f

ed advice as to asmuch as the appellant has failed to show compliance with the-re-
© Director Be,™. quirements of the regulation, 48 CFR 221.34, even though given addi-

» ~ureau of Land tional time withn which to show compliance, the appeal will be sum-

t OF TEE INTERIOR [4 1p 27)

Bish
the So.that

the appeal had marily dismissed?

epartment’
ary on that date.

_

Therefore, pursuant to the authority delegated to the Solicitor by
FR, Partones of practice the Secretary of the Interior (sec. 28, Order No. 2509, as revised; 17

. FR, 1860), F. R. 6794); the appeal is dismissed.

Epurunp T. Farrz.

advise the , ;

in proper form.
the

office of the Solicitor in
chati examining the recordQ ement in thej . 3

‘ate nent i of ape of SCHOOL SECTIONS RESERVED FOR THE TERRITORY OF ALASKA
the ties of peal are BY THE ACT OF MARCH 4, 1915 (38 STAT. 1214),rile yAnderson |

'

AS AMENDED (48 JU. S. C. SEC. 353), AND LIEUen served
SELECTIONS MADE UNDER THAT ACT

Deputy Solicitor.

hiof

an

at ) Department’s rules ofSB ot later than 15 days Alaska: School LandsSO require that Proof of such The act of March 4, 1915 (88 Stat. 1214), as amended (48 U. S. C. sec. 353),
does not authorize the Territory of Alaska to lease to the Department of theof isfee 15 days after sery-

otte e with the notice of Army, or an agency thereof, a school section reserved for the Territory byroof July 31, 1956, could _ theact. Absent an act of Congress authorizing the Department of the Army,
or an agency thereof, to acquire and hold title to public land, or to lease it,Service on the ad: ‘ Verse i

parties in its own name rather than in the name of the United States, neither isa
qualified ‘beneficiary under the act of June 14, 1926 (44 Stat. 741), asJettThe appellant was there-er withi :ithin which to show amended by the act of June 4, 1954 (43 U. 8. C.sec. 869).

Alaska: School Lands—Withdrawals and Reservations: Generally _

if a school section reserved for the Territory by the act of March 4, 1915Director”
date the notice ofector, He was; "

knowledgment f
‘
informed (88 Stat, 1214), is later withdrawn or reserved for governmental or other

derson wh
OF Service by purposes, under the Meu selection provision of the act, the Territory may: © made the service,’ select land in Heu of that withdrawn or reserved, provided that the with-

drawal or reservation was mate under authority of the act of June 25,

'y Was served on the adverse

1910 (36 Stat. 847), as amended (43 U. S. C. sec, 142), or other statutory

2 post office return receipt.
authority. Itis immaterial whether the withdrawal or reservation is perma-ees has been receivedelve from the appellant’ ment OF temporary.that the attorneys were ad-

iMarion F. Jensen et al., 63 I. D. 71 (1956); Garth L. Wilhelm et al., 62 1. D. 27
(1955) ; Carl ¥. Glem et al., A~27299 (May 31, 1956) ; Lee R. Ormiston, A~27355 (May 14,

These cases involved similor
Proot of service by the in-or’s decision the ;

7

, :3 copy of _ 1956); Huerta P. Ericson, A-27264 (March 12, 1958).
provisions of the Department’s rules of practice prior to their revision effective May 1, 1956.
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28 DECISIONS OF THE DEPARTMENT OF. THELENTERIOR (64 I.Di

Alaska: School Lands—School Lands: Indemnity Selections
The lieu selection provision of the act of March 4, 1915 (38 Stat. 1214), does
not authorize the selection of land known to be of mineral character. A

—___---—reser'vation-of-a-school-section-by-the-act-of March-4,1915,-supra,bars-min-
ing locations on the section so long as the reservation is in effect. Such a
reservation, short:of an act. of Congress, can be extinguished only by an
approved selection in lieu of the land reserved. .

School Lands: Indemnity Selections
‘The act of February 28, 1891 (26 Stat. 796; 43 U. S. C. sees. 851, 852), is not

applicable to Alaska.
‘Words and Phrases

_-Mederal instrumentality” as used in the act of June 14, 1926, as amended
. (48 U. S.C. sec. 869), means only such a Federal instrumentality as is au-.
thorized by law to acquire and hold title to public land, or to lease it, in
its own name rather than in the name of the United States. “Otherwise

~~appropriated”as used“in the Neu selection provision of the act of March
4, 1915 (38 Stat. 1214), includes governmental withdrawals or reservations,

M-36229 Fesrvary 4, 1957,

To tHe Direcror, OFFICE OF
-

TeRnrronres.
This is in response. to your memorandum of April 6, 1956, and

attachments,raising the following questions:
(Z) May the Department of the Interior issue leases for re-

served Alaska school sections or portions thereof to agencies
_
of the Department of Defense and, if so, whether payments

.. . received for the use of such lands may be paid to
the

Ter-
’

ritory under the terms of the act of 1915?
_.

(2) If- reserved school lands are subsequently withdrawnforpermanentmilitary installations,is the Territory entitledto lieu or indemnity selections?
(3) In the case of such permanent withdrawals, what steps

can or should be taken to extinguish the Territory’s rights to
reserved school lands which

|
‘may be included |

in the
withdrawals?

“It appears froma letter dated August 16, 1955, from the Land Com- -

missioner for the Territory of Alaska, addressed to the Bureau of
Land Management’s Area Administrator for Area 4, Alaska, and the
other correspondence, that since June 11, 1941, the Department of the
Army has had structures on sec. 16, T. 14 N.,R. 2 W., S.M., Alaska;
that under leases issued by the Territory rental was being paidby the

Department of the Army to the Territory for portions of certainschool
sections reserved for the Territory by the act of March 4, 1915 (38

27)

Stat. 1214)
- Solicitor’s
__Departmen!
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SCHOOL SECTIONS RESERVED FOR ALASKA 29
February 4, 1957

Stat. 1214), as amended (48 U. S. C. sec. 353); and that after the
Solicitor’s opinion of February 8, 1955 (62 I. D. 22), was rendered, the

Department of the Army stopped paying.rentalsand filed application
Anchorage 027871 for a withdrawal of the sec. 16 described above for”

The Territorial Land
Commissioner has

protested
the application and taken steps toward

terminating the various leases and to have that Department racate
the reserved school sections now being used by it.
The plat ofsurvey of the portion of T.14.N., R. 2W., S.M., contain-

ing the sec. 16 was approved July 18, 1917, onwhich date the reserva-

tion made by the act of 1915 attached.,
|

I

27}

Concerning Question (1):
As held in the Solicitor’s opinion of February 8, 1955 (62 I. D. 22),

the leasing provision of the act of March 4, 1915 (88 Stat. 1214), as
amended (48 U.S. C. sec. 358) does not authorize the Territory to
lease to the Federal Government a school section reserved for the
‘Territory by that act. Consequently, the Territory has no authority
to lease such a section to the Department of the Army or to an agency
thereof. There is no statute authorizing tle Secretary of the Interior
generally to enter into leases for public lands and in the absence of
such authority, the Secretary has no power to issue leases.?,_ Therefore,
it is now necessary to consider the question whether under the act of
June 14, 1926 (44 Stat. 741), as amended by the act of June 4, 1954
(43U.S.C. sec. 869), the Secretary may lease or sell to the Department
of the Army, or to an agency thereof, a school section reserved for the
Territory by the act of March 4, 1915, supra. This raises the question
whether that Department or an agency thereof is a “Federal instru-
mentality” within the meaning of that term as used in the amended
act of 1926. No departmental or court decision as to the meaning of
that term as so used hasbeen found. An examination of the legislative
history of-the act discloses nothing helpful concerning the meaning of
the term, as usedin the act.
The word “instrumentality” has been defined as a “condition of be-

ing an instrument; subordinate or auxiliary agency; agencyof any-
thing as means to an end,”® or as “anything used as a means or an

3 Solieitor’s opinion of Febrnary 8, 1955 (62 1. D, 22), footnote 1.
4See Solicitor’s opiniuus of July 25, 1955 (62 1. D. 284), und October 22, 1954 (59 I. D.

$18)--Acting-Solicitor's.opinion_of1December28, 1954 (61 1D. 459).of February 24, 1916 (44 L. D. 568).
3 Falls City Brewing Co. v. Reever, 40 F. Supp. 35 (1941).

_
Departmental ruling

eet tence raneatoice nse tO
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30 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [64 1. D.

agency; that which is instrumental; the quality or condition of being
instrumental.”* The term “Federal instrumentality” has been de-

"fined as “a means or agency used by the Federal Government,”-andin -

the lawbooks the terms“federal agency”and “federal instrumentality”
are used interchangeably.’ One courthas said that “The Federal Gov-
ernment is one of delegated powers, in exercise of whichCongressis

supreme; so that every agency which Congress can constitutionally
createis a governmental instrumentality,” and that “Generally speak-

. ing, however, itmay be said that any commission, bureau, corporation
—

or otherorganization, publicin nature, created and wholly owned by
_ the Government for the convenient prosecution

of its governmental
functions,existingatthe.will ofitscreator, is an instrumentalityof
government.” ¢

‘There are many decisions of theUnited States ‘Supreme Court, each
“concerning thequestionwhethera particular governmental organiza-
tion created by or under a certain act of Congress was immune from
State taxation because of being.an instrument or agency of the Federal
Government... But these decisions are all in the somewhat narrow
field of the authority of a State to tax the Federal Government and the
word “instrumentality” is construed in its commonly accepted sense.
It does not follow as of course that it was so used in the 1926 act. In
fact, it has heretofore been concluded that thewords “Federal instru-
mentality” were here usedin the sense of a special body to which
Congress has seen fit to give rather broad autonomous powers.* And
that conclusionis further supported by the fact that the same section’
of the act, which refers to a “Federal instrumentality” asa possible
land purchaser or lessee, does not use the same term in referring to

_ withdrawals
made

for public uses. There the words “Federal depart-
ment or agency” are used instead. However, whatever the meaning
that Congress intended be given “Federal instrumentality,” clearly,thereis no intent to authorize theissuance of patentsor leasesin the

- name of theUnited States, to a Federal agency not authorized to’ ac-
quireand hold title to public lands, or

to lease it, inits own name
432 C. 3. 947.
5 Capitol Building € Loan Ase’n. v.Kansas Comm. of L. é Ty 83 P. 2d 106 (1988). :

*Gnemployment Comp. Comm. v. Wachovia Bank € T. Co., 2 8. E..2d 592 (1939).
t Cleveland v. United Statea, 323 U. 8. 329 (1945); Pederat Land Bank v. Bismarck Co.,

314 U. 8. 95: (1941) ; Colorado National Bank of Denver v. Bedford, 310 U. 8. 41 (1940) ;,
Graves v. N. Y. ex rel. O’Keefe, 306 U. S. 466, 477 (1989) ; Baltimore National Bank v, Taz
Commission, 297 U. S. 209 (1936) ; James v. Dravo Contracting Co., 302 U.'S. 134, 149
(1937); Shaw v. Oil Corp., 276 U. 8. 575 (1928);Federal Compress Co. ¥. McLean, 291
U.S, 17 (1934)... Many otherscan be cited.

* Opinion of Associate Solicitor for Public Lands, dated July 16, 1956, M-36357;memo
randum opinion of Acting Assistant Solicitor for Branch of Land Management, dated
August 80, 1955, to Lands Staff Officer, Bureau of Land Management.
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27) SCHOOL SECTIONS RESERVED FOR ALASKA 31

. February 4, 1937

name of the United States. Otherwise, the United

States would be in the position of issuing to itself, patents
or leases for

inly not contemplated by Congress. - An

examination‘of various statutes fails-to-disclose.any.
authority for the

Department of the Army or any of its agencies to take leases of land

in its own name and I am informed that the Corps of Engineers only

leases land in the nameof the United States.. Therefore, neither that

Department, nor an agency
thereof, is a qualified beneficiary under

the

act.
I have no alternative but to answer question (1) in the negative.

Concerning Question (2):
Co .

The lieu selection provision of the act of March 4, 1915, supra, after
- referring to school sections reservedbythe act,

reads in part as follows:

* * *® where the same may have been sold. or otherwise appropriated
py or

under the authority of any Act of Congress.
* * * -other lands may be desig-

nated and reserved in lieu thereof in-the manner provided by sections $51 and

e52 of Title43 *
* *.

In my opinion the words “otherwise’ appropriated”
include with-

drawals or reservations of public lands for governmental or other

purposes. The word “appropriated” as applied to public lands fre-

quently has been held to include a withdrawalor reservation of public

Jands.®My answer to question (2) is that under the lieu selection pro-

vision of the act of 1915 the Territorymay select land in lieu of school

sections reserved by the act and which subsequently have been with- .

drawn or reserved for governmental or other purposes “by
or under

the authority of any Act of Congress.”
However, many withdrawals

or reservations ® of publi¢ lands are not made under any statutory

authority but are made by the President or his delegate, through the
-

wver to make with-
exercise by the President of his non-statutory po .

drawals or. reservations which the United States Supreme Court has

held that he possesses." The use of the words “Act of Congress” limits.

the classes of appropriation to those authorized by law enacted by

* “appropriated” ‘or “appropriation” as applied .to public Jands. has been ‘defined as

“getting apart of things for some particular ase 2" Wilcox v. Jackson, 48 Pet. 498, 38 U. S.

266 (1839). See McSorley Vv. Hilti, 27 Pac. 552, 556 (1891); J. C. Aldrich, 59 I. D.. 176

. (1946); Harkraderet al. v. Goldstein, 31 L. D. 87 (1901); Mather et al. v. Hackley’s

Heirs, 19 L. D. 48 (1894).; Wilson Davis, 5 L. D. 376 (1887). - .

» The words “withdrawal” and “reservation” often are used interchangeably where
L. D. 361)

cerned. See Departmental Instructions of April 9, 1920 (47
public lands are con

States v. Midswest Oil Co., 236 T. S. 459, 476 (1915).
—S:-45 1915):also see

Attorney Gen-
Nn United States v. Midwest Ov Com 7

eral’s Opinion of June 4, 1941 (40 Op. Atty. Gen. 20).
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Congress. The authority must stem from an act which confers it;
not from one which recognizes and confirms it as made under some T
authority other than that of Congress. Although it has been held that the
such recognition of the power to make withdrawals is “equivalent to secta grant” the case-so holding recognized that Congress had not con-

—

|

cha
' ferred the power by any act.?* Astoa withdrawal or reservationmade tha
by the President under his non-statutory power, in viewof the words the
“by orunder theauthority of any Act of Congress” in the act of 1915, mu
I am unable to hold that » withdrawal or reservation of a reserved in
achool section made under that power of. the President creates any POE
rights in the Territory to make lieu selections under the act. "Those _ ing
"words are clear and unambiguous, leaving wie no choice in thematter.**.
A “Spot check”of withdrawals of public lands in Alaska for mili- ... bea tary purposes discloses that

most
of them have: been made under the fu

non-statutory power of the President, rather ‘than under the act of
June-25,.1910.(36. Stat..847), as amended.(48U.S. C. sec. 142), or
other statutory authority. Presumably, the authority conferred by
that act was not used because withdrawals made thereunder do not
bar metalliferous mining locations,* while one made under the non-
statutory power of the Presidentmay barmining locations,metallifer-

- os or nonmetalliferous, if the words of the withdrawal order show
—

that intent. However, for the reasons set forth in the following para-
graph, I am of the opinion that reservations of school sections made
by the act of 1915, standing alone, now are sufficient tobarmining loca-
tions on such sections in those cases where the Territory elects to await
the extinguishment of the withdrawal or reservation made by the
President. Consequently, withdrawals of reserved school sections
_may be made under the act of 1910, as amended, with the only risk be-
‘ing thatmetalliferousmining locations may be made on the sections if
andwhen lieu selections under the act of 1915 are made by the Terri-
tory andapproved, upon which event the reservation made by the act
would be extinguished.

ne
e

O
P
M
O
B

‘48See footnote 11 above.
.

% Section 7 of the act of March 3, 1875 (18 Stat. 474), provides for lieu selections by.
the State of Colorado where achool sections “have been sold or otherwise diaposed of by
any act of Congress” [Italics added.] The Secretary ruled on ‘November 20,1890 (12 -

-%, D., 70) that selections might be made io Mea of school sections withdrawn under the
non-statutory powerof -the President. However, the ruling contains little to support it
and I am unable toagree with it. No other such railing has been found, Soon afterwardsthe act of February 28, 1891 (26 Stat. 796; 43 U. S.C. secs. 851, 852), was passed, thus

—

removing the need for further consideration of the question where that act ‘applies.
14 Section 2 of the act of 1910, as amended (43 U. S. C. sec. 142), provides that lands

withdrawn under the act “shall at all times be open to exploration, discovery, eccupation,and purchase, under the mining laws of the United States, so far as the same apply to
nre ‘erous-minerals-“

:
.

’ .
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The original act of 1915 (88 Stat. 1214) contained a provision that
‘the reservations made by the act should not be effective as to school
sections known on the date of acceptance of the survey to be of mineral
character. The act of August 7, 1939 (53 Stat. 1243), amended
that act so as to make the reserved school sections and the minerals
therein subject to disposition under the United States mining and
mineral leasing laws, the proceeds to be set apart as permanent funds

- in the territorial treasury. The act of March 5, 1952 (66 Stat. 14),
repealed the act:of 1939 and also amended the actof 1915 by eliminat-
ing the portion which confined reservations made by the act to school

- sections not known on. the date of the acceptance of the survey to
be of mineral character. The act of August5, 1953 (67 Stat. 364),
further amended the act of 1915 so as to provide for the leasing of
those minerals in reserved school sections coming within the scope
of the mineral leasing laws of the United States“but it included no

provision for the disposition of minerals under the United States
mining laws. The failure to include such a provision, the broadening
of the scope of the reservation provision of the act of 1915 to include
the mineral school sections and the repeal of the act of 1989 which
had opened the reserved school sections to mining locations, clearly

’

evidence the intent of Congress that after the act ofMarch 5, 1952,
supra, school sections reserved by the act of 1915 no longer should
‘be open to'mining locations. Although a mining location is not a
sale unless and until the owner thereof applies for a patent, when he
must pay for the land, the words “reserved from sale or settlement”
in the act of 1915 bar mining locations. Thisis apparent from the
lieu selection provision of the act which authorizes selections to be
made by the Territory in lieu of those portions of school sections
which have been “otherwise appropriated.”** This is further ap-
parent from the fact that Congress found it necessary to pass the
act of 1939 to open the reserved school sections to mining location,
which would not have been necessary if “reserved from sale or settle-
ment” did not bar such locations.
Application 027871 invokes no act under which the Department

of the Army wishes the withdrawal to be made. However, presum-
ably that Department wishes it made under the non-statutory power
of the President, as that Department requests a withdrawal from all
Bin a decision concerning the words “settlement and entry, or other form of appropria-

tion” in an executive order withdrawing lands, the Cnited States Supreme Court held that
“appropriation” included appropriation by mining location. Mason v. United States, 260045, 554 (1923).f
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forms of appropriation under the public land laws, including the
United States mining and mineral leasing laws. The withdrawal
might be made under the act of June 25, 1910, supra, which could be
done without risk of valid metalliferous mining locations being made

—

on the school section involved, until such time as the Territory might
give up its rights to the section bymaking a lieu selection and obtain-
ing departmental approval thereof.
The section herein question,even if it should be withdrawn for a

public purpose, would still be subject to the overhanging or continu-
ing reservation made by the act of. 1915.. That Congress intended

_ the reservation to be a continuing one effective immediately upon the
©

Femoval ofany legal bar to its attachment, is indicated by the pro-
_- vision in the act.as amended by the act of March 5,.1952, supra, that
__thereservation should not affect any landswithin “an existing reser- —

vationoforby theUnitedStates,orlandssubject toor included
any valid application, claim, or right” unless and until “the reser-
vation, application, claim, orright~is-extinguished,-relinquished,-or-- --.

cancelled.” A reservation of the land for the use of the United States|
_ takes precedence over but does not completely annul the reservation
'

for the Territory so as ‘to prevent the latter from applying once the
“v Federal reservation isvacated. ‘On the other hand, there is no reason!

' why the Territory, if it so desires, may not in Tien of awaiting ter-
mination .of the withdrawal, apply

for other
land

in lieu of that
-withdrawn...

'

Section 1 of the act of June 25, 1910 (36 Stat. 847; 43 U. S.C.
‘sec: 141), authorizes the President to withdraw public lands “tempo-
rarily” but the section provides further that such withdrawals“shall
remain in force until revoked by himor by an act of Congress.” -

Therefore, at, the will of the President or of the Congress, a with-
drawal made under the act‘could exist indefinitely and-in practical

"effect be permanent. However, as far as lieu selection rights of the
~

“Territory under the act of1915are concerned, it is immaterial whether
@ withdrawal of a school sectionis'‘a temporary or a permanent one.**

©

'

My answer to question (2)is that the Territoryis entitled to exercise.

tieu ‘selection rights under the“act of 1915, where
a Teserved school

38 Either a temporary or permanent withdrawal of school section lands entitles a State
‘to make lieu selections under the general act of February 28, 1891 (43 U.S. C. secs. 851,

. 852). See Departmental Instructions of April 9, 1920. (47 L. D..361): Departmental De-
cision of April 18, 1931 (53 1. D. 365); United States v. Morrison, 240 U.S. 192

(1916).‘I think the same rule
applies

to lieu selection
a rightsunder the act

of 1915. -
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section is later withdrawn for governmental purposes “by or under

the-authority of any Act of Congress.” -Further,. it:is.immaterial
whether the withdrawal is permanent or. temporary.

Concerning Question (3) :

[think that it is clear from the provision in the act of 1915, author-

izing selections by the Territory “in lieu” of reserved school sections,

from the provisions of 43:CFR 762 and 43 CFR 270.4, that upon

‘secretarial approval of a lieu selection made under the act, the Terri-

tory’s claim to such portions of a reserved school section as are assigned

“as a basis for the selection is extinguished. Aside from such approval,
I know of no means of extinguishing the Yerritory’s claim to a school

section reserved by the act, short of an act of Congress.

Iv
The following questions have been asked, which I will designate

questions (4) and (5), and which I will now answer:
,

(4) Does the lieu selection provisionof the act of 1915

authorize the Territory to select public lands which on the

dateof selection are known to be mineral in character, in heu

of a withdrawn school section, mineral or non-mineral, re-

served by the act?
(5) Is the general school jand indemnity act of February

98, 1891 (26 Stat. 796; 43 U.S. C. secs. 851, 852), applicable
toAlaska?

Concerning Question (4): :

In view of. the amendment to the act of1915,made by the act of

March 5, 1952, supra, the reservation made by the ‘act of 1915 is no

longer restricted to school sections not known on the date of acceptance
of the survey to be ofmineral character and now itmay include mineral

school sections. Butneither the act of 1952nor any other act amending

the act of 1915 made any change in the lieu selection provision of the

act, and it remains as itwas in the original act of 1915. That provision
is silent as to thecharacter of the lands that may be selected.

_
“It has been the settled policy of Congress to dispose ofmineral lands |

only under laws including them.” Therefore, the silence of the lieu

selection provision of the act of 1915 as to the character of the land

thatmay be selected by the Territory cannot be construed as impliedly

2 United States v. Sweet, Administrator of Sweet, 245 U.S. 563 (1918).

and

the



A
SS
R

ee

36 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [¢4 LD,

authorizing the selection of lands known to be of mineral character.
Moreover, had Congress intended that the act of March 4, 1952, supra,
making mineral school sections subject to reservation by the act of
1915, as amended, should also make mineral lands subject to lieu se-
lection, in all probability provision therefor would have been incorpo-
rated in the act of 1952. Such a change cannot be held to have been
implied by the act of 1952. There is.a presumption against the implied
amendment of any existing statutory provision. An amendatory act
is not to be construed to change the original act or section further than

expressly declared
or necessarily implied.

39

Therefore,
I answer ques-

tion(4)
iin the negative.

v
.
Concerning Question (5):
Section 8 of the act ofMay 17; 1884 (23 Stat. 24), provides that. thelaws of the United States relating to mining claims and the rights

incident thereto-shall-bein full-force-and.effectin Alaska but provides
further that nothing in the act shall be construed as putting into force
in Alaska the “general land laws of the United States.” Section 27
of the act of June 6, 1900 (31 Stat. 330; 48 U. S. C. sec. 856), contains”

' asimilar provision with respect to the general land laws of the UnitedStates.
The general school land indemnity act of February 28, 1891 (26

Stat. 796; 43U.S. C. secs. 851, 852), authorizes the selection by a State
or Territory of “anappropriated, surveyed public lands, not mineral
in character, within the State or Territory” in lieu of sections 16 and
36 where those sections are “reserved to any Territory” and also are
within “a military, Indian or other reservation, or are otherwise dis-
posed of by the United States.”
Section 3 of the act of August 24, 1912 (37 Stat. 512; 48 U.S. C.
sec.28), providesin part that “TheConstitution of theUnited States,
and all the laws thereof which are not locally inapplicable, shall have
the same force and effect within the said Territory as elsewherein
the United States.” By virtue of this provision, the general right-. .

of-way acts of March 8, 1891 (26 Stat. 1095; 43 U. S.C. secs. 893,
'

946), February. 15,1901. (31 Stat.790; 43 U.S.C. sec. 959), andMarch
4, 1911 (36 Stat. 1258; 48-U. S. ©. sec. 961), and the general Indian
Allotment Act of February 8, 1887 (24 Stat. 388; 25:U.8. C.sec. 831),

|

have been held to
have been extended to Alaska.

0
Hence,

the question -
|

4 Section 1930, page:414, Sutherland on Btatutory Construction, 8d Edition,
: * See footnote 18 above.» 80 Op. Atty. Gen. 387; 48 CFR Part 51, 74.25. Nagle v. United States, 191 Fed, 141
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arises whether the general act of February 28, 1891, supra, has been

similarly extended to the Territory.
Possibly the act of February 28, 1891, supra, might be held, to be

“locally inapplicable” to Alaska within the meaning of the act of 1912

because the act of 1891 could not operate in the Territory when the act

of August 24, 1912, supra, was passed? Until the passage of the act

of March 4, 1915 (88 Stat. 1914), there existed no general act either
-

reserving or granting to the Territory any sections 16 and 36 for the

benefit, of its common schools. Hence, prior to March 4, 1915, there

could be no loss to the Territory of lands in those sections,which would
—

have entitled the Territory to lieu selections, even if the act of 1891
—

- were applicable to Alaska. However, whether or not the act of 1891

was “locally inapplicable” because it could not operate when the act

- of 1912 was passed need not be decided, as J-am convinced from a.

thorough consideration of the legislative history of the various bills,
one-of which-became-the.actofMarch 4, 1915, supra, soon after the =

act of 1912 was passed, that Congress neither considered. the act of

1891 extended to Alaska by the act of 1912 nor intended the act of

1915 to have that effect.
During the second session of the 63d Congress, two bills were intro-

duced in the House, *? each of which provided for reserving and grant-

ing to the Territory of Alaska, upon survey, sections 16 and 36. Each
bill provided for the Territory to make lieu selections and: expressly

provided that “the provisions of" the act of February 28, 1891 (26 Stat.

791) “are herebymade applicable thereto.” In the third session of the
same Congress, identical bills were introduced in the House and Sen- -

"

ate? respectively, providing for the ‘reservation of school sections for
. the Territory and for the lieu selections to be made “in the manner”

~ provided by the act of 1891, instead of expressly making the provi-
* sions of that act applicable to lieu selections. One of those bills, S.

7515, was enacted as the act ofMarch4, 1915, supra, without change in
the lieu selection provision of the bill. A thorough examinationof
the legislative history of the bills fails to disclose the reason for the

_

changein wording of the lieu selection provisions in the bills as intro-

_ duced in the second session, to that contained in the two bills intro-
_ duced in the third session. Apparently, the change was made because

™ An act similar to the act of August 24, 1912 (48 U.S. C. see. 23), was held not to have

extended certain: general acts, applicable only to surveyed lands, to the Territory of Oregon -

because no surveys therein had. been authorized by the ‘Federal Government. Stark vy.

Starrs, 73 U.S. 402 (1867).
15870 and H. R. 17262.

3H. R. 20851 and S. 7515.
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Congress decided merely to adopt the methods and procedures author-
ized by theact of 1891 and the regulations thereunder, rather than .

make the lieu selections of that act“applicable to lieu selections made
under the act of 1915. This conclusionis supported by the meaning
of “manner” as generally construed, namely, that it means the method

.

of doing a thing, or method of procedure or execution.* JI find noth-
ing in the act of 1915 indicating that Congress intended “man-
ner”in that act to have a meaning different than that ordinarily givenit. At any rate, it is a well established rule that changesmadein a
bill during its consideration if later reflectedin the law are made with
a purpose and the change here under ‘consideration can only mean
that rather than extend the 1891 act, Congress decided to extend the

= —-procedural_parts.of.it_only.No.other reason for the changeis dis-
closedin thehistory of the legislation. Therefore, my answer to

1.REvEL
|

Anotsinone,
Solicitor.

APPEAL OF TRISTATE CONSTRUCTION co.

TRCA-63 | Decided February 26, 1957
. Contracts:

* Unforeseeable Canses—Contracts:
Delays

of Contractor—Con-
tracts: Damages: Unliquidated Damages.

A strike precipitated by the decision of a contractor to discontinue paying its
employees: for travel time when such employees were affiliated with the
union that calied the strike, and it was customary for employers in the

-

area to pay their employees for travel- time, is not an unforeseeable cause.
_ofdelaybeyondthe control and without the fault and negligence of the con-
tractor within the meaning of the “delays—-damages” clause of the standard

_ form of Government construction contract, and does not entitle the con-
tractor toan extension of time for the. performance of the contract so ss

' to aveid the assessment of liquidated damages. The question whether the
strike was unforeseeable and beyond the controlof the contractor does not .

“mecessarily depend on.a determination of the legality of the conduct of the -

contractor or of the union that called the strike. While it is more readily
to be expected that the illegal conduct of an employer will lead to a strike,

. the converse of this proposition is not necessarily true, and there are many
circumstances in which an employer can readily foresee that the exercise of
his legal rights will lead to a strike and delay the progress of the work.

™* See Melsheimer v. McKnight, 46 So. 827 (1908); United Statea v. Watashe et al., 117
F.2d 947 (10th: Cir. 1941); People v. English, 29 N. EB. 678 (1892); Cover et al. v. Con-
nolly et al., 121 P. 24 55; 55 C. J. S. 663.
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September 24, 1958M-~36528

GRANT OF RESERVED SCHOOL SECTIONS IN ALASKA
MADE BY SECTION 6(k) OF THE STATEHOOD ACT4 OF JULY.7, 1958 (72 STAT. 339, 343)

Alaska chool Lands
—

Such portions of the school sections reservedfor the Territory of
Alaska by section 1 of the act of March 4, 1915 (38 Stat. 1214;48 U. S.C, 353) as are being used and occupied by a Federal agency -

__and_ contain Federal improvements_when_the State_is_admitted_into-the_.___
Union, are impliedly excepted from the grant made by section 6(k) of

___....the Statehood Act of July 7, 1958 (72 Stat. 339). .

| cil Wy
|

| y |
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sections reserved for the Territory of Alaska by section 1 of the act

UNITED STATES
DEPARTMENT OF THE INTERIOR
Office of the Solicitor
Washington 25, D, CG.

Ma36528 | September 24, 1958

Memorandum

Tos Director, Bureau of Land Management

From: ‘Solicitor
Subjects Grant of reserved school sections in Alaska made by

‘section 6(k) of the Statehood Act of July 7, 1958.
(72 Stat. 339, 343)

This is in response. to. your memorandum: ofJuly 16 (Se0hes
7

G3 Fairbanks 014601), inquiring whether title to 1,693 acres of school :

of March 4, 1915 (38 Stat. 1214; 48 U. S. C. 353) will pass to the State
_ when it is admitted into the Union, if the lands are then withdrawn for
the use of the Air Force. It appears that the Air Force:.is using the
1,693 acres for the Ladd Air Force Base and has requested that: those
lands

be
withdrawn for such uses. .

'

The reservation made by the section 1 of the act of 1915
attaches to sections 16 and 36 in every township and to certain sec-
tions33. in an area specified in the act, only if the particular sec»
tion has been surveyed and the plat of surve; has been approved or
accepted by the Bureau of Land Management. In other words, lands,
which if surveyed, would fall in the sections 16, 36 or

33
are not

reserved by the section 1._
Section 6(k) of the Statehood Act of July 7, 1958 (72 Stat.

339) repeals the section 1 of the act of 1915, effective upon admission
of the State into the Union and then grants the reserved school sections
to the State. The section 6(k) contains nothing indicating that the grant
is subject to any exceptions. Neither does the section 6(k) contain any
provision authorizing the State to select lands in lieu of such reserved
school sections as may be withdrawn cr otherwise appropriated on the date
the grant would otherwise become effective. Each of the enabling acts
for the other States after granting certain school sections to. the State
contains such a lieu selection provision thus implying that some lands
in the school sections were excepted from the grant, though not expressly
excepted. The absence of sucha lieu selection provision in the sec=
tion 6(k), or elsewhere in the Statehood Act, coupled with the grant of
specific sections, namely those reserved by section 1 of the act of 1915,
might indicate the intention of Congress that- upon admission of

°@ ‘T/ Acting Solicitorts Opinion M-36243 (62 I. De 22).
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State it would take title to every legal subdivision of a section remservedby the section 1, notwithstanding any then existing withdrawalof the legal subdivision, its occupancy by a Federal agency and the
appropriation of Federal funds for improvements thereon. But there is
a familiar rule of law that‘a granting ‘act impliedly excepts therefrom
such land as prior to. the act has been set apart for the use of the United
States, unlegs the grantingact specially discloses an intention to
include it, We-think that rule is applicable here. The withdrawal
of certain legal subdivisions of the reserved school sections, and theireccupation and use by a Federal agency and theappropriation of Federal
funds for improvements thereon. constitute such a setting apart or appro=.priationof those lands as would impliedlyexcept them from the grant
made by the section 6(k) if and when it becomes effective. As held by
the United States Supreme Court land grants are construed favorably tothe Government and nothing passes except what is conveyed in clear lan- |
guage, and if there are doubts they are resolved for the Government; not
against 1t.23/ Here, there is nolanguage in the section 6(k) ‘or else= —

... Wherein the act, indicating the intention of Congress. thatthe. State ...~ should obtain title to apart for the use ofa” Federal ageney
~~

and on which: Federal-improvements exists = Ci; |

... There is no needto decide whethera barewithdrawalof .anyof the reserved school sections, that is, awithdrawal not followed by
use and’ occupation by a Federal agency, would prevent the grant made
by section 6(k) from attaching when the State is admitted into the Union,’ We gather from your memorandum that the 1,693 acres of the reserved schoolsectionsnow are actually being used and occupiedby the Air Force as an
air base. We assume that there are Federal improvementson the land being
so used and occupied. The use and occupancy should be supplementedbya public land order withdrawing the 1,693 acres and describing them intermsof the public land surveys so that there will be -no uncertainty |as to which lands aregrantedto the State and those which are exceptedif and when the’ State.is admitted: into the.Union.

(Sed) Edmund T, Frits’doting Solicitor
ome

2/ Whleoxv." Jackson, 13 Pet. 266, 272; Leavenworthetc, R, R. Conve
United States, 92-U, S: 733, 741, 7453 Scott v. Carewew, 196 U.S, 100, 1093.

.. United States v. Minnesota, 270 U. S. 181, 2063 and United States vw
O'Donnell, 303 U.S, 501, 510. eee
3/° d States v. Union Pac. R. Co., 353 U.S. 112, 116,

eye

wae OE
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. Interlor-~-Duplicating Section, Washington, D.. C,
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.

--Regionallsolicitor, Anchorage: a -avcHonace,ALASKAa
‘Prom:

:

TheSolicitor .

Subject: *witharawell madetor theLadd Air Force Base.a
Solicitor!gs:‘opinionM-36528, dated September 41958.

: there is‘enclosed a“copyof our “memorandiam of evendate to
_ the Director. of the Bureauof Land Monagenent. the cory,ts -
self-explanatory.

oo with réspect. to ‘the:Lada |Air.Force Base;Ps which |was the.subject“of. ‘the“Solicitor's opinion M-36528. dated September. 2h,1958,-
_
‘the lands occupied by the Base were impliedly excepted from —

the grant made by the section 6(k) because when theStatehood-_.

act was passed there were Federal. improvements on the lands
.- constructed with Federal funds. ‘The opinion suggested that

. @ public land order be issued withdrawing and identifying the...
lands so occupied.: Such an order was issued November 21, 1958,

*"(No. 1760, 23 F.R. 9162), before the State was admitted into |

the Union’ and hence ‘before the grant of school sections made.
-.. by section6(k) became effective.” As school sections were.. reserved for.the Territory - not granted the Territory - by)
the act of 1915:» We think that the opening words of section >

-6(k) reading "Grants ‘previouslymade ‘to the Territory".do, not
include school sections.

“ceonce We“ABBOTT=

_ The:Solicitor
a

Cco--R.-Bradshaw
Associate Solicitor
Division of Public Lands



YY
FLISTOFAURSA

Change of name. References to srecelvers” were changed to “registers
byAct Oct. 9, 1932, cited to text. See

no
8

under former section 366 of this title.

Transfer of Functions. All
fanctionsof all other officers of the

Department
of

the Interior and all functions of all agen-
ies and employees of such Department
were, with two exceptions, transferred to
the Secretary of the Interior, with power
vested in him to authorize thelr

Performance or the performance of any of his

functions by any of such officers, agen-cies, and employees, by 1950 Reorg.Plin

ments and Government Officers and Em-
ployees.
Functions of Supervisor of Surveys

and registers were transfcrred to the
Secretary of the Interior or such officers
as he may designate by 1946 Reorg.
Pian No, 3, cited to text. See note under
section 1 of Title 43, Public Lands.
Act Mar, 3, 1925, cited to text, abolish-

ed the office of surveyor general and
transferred the administration of all ac-
tivities in charge of surveyors general to
the Field Surveying Service under the
jurisdiction of United States SupervisorNo. 3, §§ 1, 2, eff. May 24, 1950, 15 F.R, of Surveys,4 der3174, 64 Stat. 1262, set out in note un

section 481 of Title 5, Executive Depart-

§ 353. Reservation of lands for educational purposes; proceeds
or

income set aside; lands excluded

When the public lands of the Territory of
Alaska are surveyed,

j ite ates, seirection of the Government of the Unit
numbered 16 and 86 in each township in said Territory shall be

reserved from sale or settlement for the support of common
Schoo!

8
in the Territory of Alaska; and section 33 in each township in the

C ixty-fou d sixty-five north lat- 7Valley. between parallels sixty: four antae,and between the one hundred and forty-fifth and the one
hundred and fifty-second degreesof west longitude (meridian of Green-

wich) shall. be reserved from sale or settlement for the support of
a Territorial agricultural college and school of mines established by~
the Legislature of Alaska upon the tract granted in section 354 of
this title: Provided, That where settlement with a view to home- |

stead entry has been, made upon any part of the
Sections pavelinehereby before the survey thereof in the field, or where

me ae horityhave been sold or otherwise appropriated by or under t ve a hortof any Act.of Congress, or are wanting or fractional in quantity,
other lands may be designated and reserved in lieu thereof in the.
manner provided by sections 851 and 852 of Title 43: Provided fur-

iti
‘

1 law, provide for leasing .t the Territory may, by genera yy
é :‘sald land in area not to exceed one section to any one person, asso-.

iati i ot longer than ten years at any one time:
saason ot dad further, That the entire proceeds or income derived
f aid reserved lands, are appropriated and set apart as separate
nd pe

anent funds‘in the Territorial treasury, to be invested an
the income fromwhich shall be expended only for the exclusive use

6 i ka or of the agricultural.fit of the public schools of Alas of. Aeatlene end school of mines, respectively, in such manner as the
Leg —186

wavea Or neid under any-laws ofsuch reservation, applic
the

ation, claim,quished, or canceled. Mar. 4, 1915, ,
or

5, 1952, ¢. 80, §§ 1-3, 66 Stat. 14,

- Historical }No
1952 “Amendment. Act Mar, 5, 1952,amended scctiun generally ty repealing“Act Aug. 7, 1989, ¢. S16, 53 Stat. 1243,amending this section, to prevent the lo-

. cation of mining claims on lands reservedfor the benetit of Territorial schools, toeliminate the exception which excludedfrom the reserve lands of known mineralcharacter, and to exclude from the grantlands subject to other reservations orvalid existing rights, :

Validation of settlement claims on cer-taln reserved land. Act Mar.9, 1042, ¢,
175, 56 Stat. 150, provided. “That where:

settlement claims with a view to making
homestead entry have been established weeon lands in sections 16 and 36, reserved -

for the support of schools in the Terri-tory of Alaska by the Act of March 41915 (38 Stat. 1214) {sections353 and 354.of this title], within the area Withdrawnby Executive Order Numbered 937, dat-ed February 4, 1925, as nmioditea ‘by Exe-_«cutive order.of May..20, 1935, which tem..
- Porarily withdrew from disposal underthe public-lund laws Certain lands with-

|"dn.the Moatanuska Valley ‘in Alaskareserved them for classification arald of legislation, such claiing be,they are hereby, validated, subje:compliance with the applicable ysions of the homestead laws: - aad.er lands in Meu thereof may be d-nated by theTerritory of Alaska, treserved for the support of schoolsaid Territory, in the manner prov.by tha Act of Congress approved Feary 28, 1891 (26 Stat, 798) [sections -

and 852 of Title 43].”
Leane or sale of certain publie hyin Alaska, Act Oct, 17, 1940, e gsq‘Stat. 1191, provided: :

:' “That the sections aumbered 16 am.‘in townships 17 and 18 north, rar
1 and 2 east, Seward Meridian, Ala:

are hereby released from the reserva

the
191
of
con
Ala
Teas
min
Tani
be
Por
Tito
by tl

- Stat
_
3).

ug
is h
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$1.25
regu
cond
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of t
towii
2 ea:
34, a

t]

L



Ch. 2

462, 48 Stat. 1144;

rg-Plan No. 3, § 403,

wernment Officers ‘and Em-

of Supervisor of Surveys
Were transferred to the

he Interior or such officers
designate by 1040 Reorg,
‘ed to text. See note under
itle 43, Public Lands,

1925, cited to text, abolish-
of surveyor general and

@ administration of all ac-
tge of surveyors general to

‘veying.. Service under the
: United States Supervisor

Yeon4

urposes; proceeds‘or

Alaska are surveyed,
lited States, sections
Ferritory ‘shall be re-
t of common schools
each township in:the
i sixty-five north. lat-
fth and the one hun-
(meridian of Green-
it. for the support of

established by
tea...’ section 354 of
‘ith a view to home-
che sections reserved
where the same may
‘under the authority
actional in quantity,
1 lieu thereof in: the
‘le 43: Provided fur- .

provide for leasing -

$
my one person, asso-
2arsatanyone time:

_

8S or income derived
set apartas separate
y, to be invested and
for the exclusive use
' of the agricultural
2 manner as the Leg-

. by Executive Order

Ch. 2

islature of Alaska may by law dire
section 354 of this title shal] aff

subject to or included in any valid application, claim,
any laws of the United States unless and until

such reservation, application, claim,
. quished, or canceled. Mar. 4, 1915,
5, 1952, c. 80, §§ 1-8,66 Stat. 4.

PUBLIO LANDS IN ALASKA Tit. 48, § 353

ct. Nothing in this section and
ect any lands included within the

or right is extinguished, relin-
¢. 181, §-1, 88 Stat, 1214; May,

Historical Note
.

_ 1932 Amendment, Act. Mar. 5, 1932,
amended -section generally. by reperiing
Act Aug. 7, 1030,. ¢. 510, 53 Stat, 1233,
amending this section, to prevent the lo-
eation of mining claims on lands reserved
for the benefit of Territorial schools, to
eliminate the exception which excluded
‘from the reserve lands of known mineral
character, and td exclude from the grant’
‘lands subject to other reservations or
yalid existing rights,

Validation of settlement claims on cer- |

tain reserved land. Act Mar. 9, 1942,
175, 50 Stat. 150, provided “That where
settlement claims with a view to making
homestead entry have been established
on lands insections16 and.26,. reserved
‘tor the support of schools in the Terri-
tory of Alaska by the actof Mareh 4,

1913 (8 Stat. 1214) [sections 253 and 354
of this title], within the area withdrawn

Numbered boc7, dut-
ed February 4, 1935, ax modided hy Ese-

“ecutive order of May 26, 1925, which tem-
Porarily withdrew ‘from disposal under
the publie-land laws certain lands with-
in the Matanuska Valley in Alaska, and
reserved them for classification and In
aid of legislation, such claims be, and
they are hereby, validated, subject to
complHance with the applicable provi.
sions of the homestead laws: and oth-
er landa in Neu thereof may be ‘desig-
nated by the Territory of Alaskn, to be

reserved for the support’of schools In
said Territory, In the manner provided
by the Act of Congress approved Febru-
ary 23, 1891 (26 Stat. 798) [sections 851
and 852 of Title 43).”
Lease or sale of certain public Innds

in Alaska. Act Oct. 17,1940, ¢. 889, 54
Stat. 1191, provided:

.
:

- “That the sections numbered 16 and 36
in townships 17 and 18 north, ranges

|

1 and 2 east, Seward meridian; Alaska,
Sre hereby released from fhe reservation

“ other mineral

-. Prescribe,

187

thereof made by the Act of
10135 (88 Stat. 1214). (sections $53 and. Sot
of this title}, for the ‘support of the-
common sehools tn the Territory of

and in leu of. the lands go re-
ed an equal area of vacant, non-

mineral, surveyed, unreserved, pubiie
lands in the Territory of ‘Alaska may
be designated and reserved for the sup. .

port of. the common schools in the Ter. .

ritory of. Alaska in the manner provided
by the act of February. 28, 1891 (2 -

Stat. 796) [sections 831 and 832 of Title
43),

Mareh 4,

. “See. 2 The Secretary of the Interior
is hereby Authorized, in_ his discretion,
to “lease, “or to sell at not fess than
SL2S per acre. under such nics and-
regulitions and Upon such terms and

_ Conditions us he may prescribe, the Inndg
. Feleased: from reservation by section 1
of this Act and the publie lands in|
townships 17 and 18 north, ranges land
2 east; sections =, 26, 27, 01, 22, 23,
3f and 25, township 17 north, range 1
West; sectiung 3, 4, 5, 6, and 7, town. —

ship 10 north, range 1 west; sections
|

4,2, 11, and 12, Cownship 16 north,
range 2 west, Seward meridian, Alaska:
Provided, bowever, That all patents and
leases issued under the Provisions of
this Act shall contain a Feservation to
the United States of. the oil, gas, and

‘dvuposits, together with _.

the right to. prospect for, Mine,-and re-
Move the same under such regulations
ag the Secretary of the Interior may

The provisions of this sec.
tlon are subject to valid existing rights."

Appropriation repeal, Effective July 1,
1935, the appropriation. Provided for in -

the last proviso.of this Section wag af. .

fected by Act June 20, 1924,-¢, r37, $3,
48 Stat. 1226. See section R23b (d} ot Ti.
‘tle 31, Money. ang Floaace, .

limits of existing reservations of or by the Uniteg States, or lands
or right ini

tiated or held under

Ala

43

%
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Omitted
the Commission to carry out its func-
tions.

§ 341. Transferred

Codifications
Section, Act Mar. 30, 1948, c. 162, 62

Stat. 100, which made provision for the
occupancy and use of national-forest
lands under

permit
and dealt with the

ss 351, 352. “Transferred”

Codifications
Section 351, Act Mar. 3, 1889, c. 424,

§ 1, 30 Stat. 1098, which extended to the

_veys, was transferred to section 751a of
Title 43, Public Lands...
Section 352, Acts Mar. 2, 1907, c. 2537,

§ 4, 34 Stat. 1232; Mar. 3, 1925,
c

* 462,

242-
eran 345

Section, Acts Mar. 4, 1915, c. 181,.§ 1,
38 Stat. 1214; Mar. 5, 1952, c. 80, §§ 1 to.
3, 66 Stat. 14; Aug. 5, 1953, c. 323, 67
Stat. 364; Aug. 2, 1956, c. 892, 70 Stat.
954;

Aug. 27,
1958, Pub.L.

85-771,
§ 3,

-

Codifications .

Section 353a, Act May 31, 1938, c. 304,
52 Stat. 593, which authorized the Secre-
tary of the Interior to ‘reserve tracts ‘ina _- Alaska for-school, hospitals, etc. for the
Indians, Eskimos, and Aleuts of Alaska,-was transferred to. section 497 of Title

- 25, Indians; and. was subsequently. re--
pealed by Pub.L. 94-579, Title VII,
§ 704(a), Oct. 21, 1976, 90 Stat.. 2792.
“Section: 354, Act Mar..4, 1915, c. 181, .

§ 2, 38 Stat. 1215, which set aside a site
for an agricultural college and school of

|

Territory the system of public land. sur-”

HISTORICAL AND STATUTORY NOTES
period of such permits, size of area allot-
ted, prohibitions, and the termination of.
permits, was transferred to section 497a
of Title 16, Conservation.

HISTORICALAND STATUTORY NOTES
43 Stat. 1144;Oct.9, 1942, c. 584, § 2,56 |

. Stat. 779, which provided for the making
of land surveys in the Nome and Fair-
banks districts, was transferred to sec

,

tion 751b of Title 43.

HISTORICAL AND STATUTORY NOTES
- 72 Stat. 929, made reservation of certain’
lands for educational purposes, covered |

disposition of proceeds or income de-
rived from reserved lands, and set out
the exclusionof certain lands.

88 353a to 362. Transferred

HISTORICAL AND STATUTORY NOTES
mines, is set out as a note under section ~

852 of Title 43, Public Lands.-
Section 354a, Acts Jan. 21, 1929, ¢c. 92, ~

“§§ 1 to 7, 45 Stat. 1091-1093; July 12,..
1960, Pub.L. 86-620, §§ 1, 2, 74 Stat.
408; Sept. 19, 1966, Pub.L. 89-588, 80
Stat. 811; made additional grants for an
agricultural college and school ofmines”
and imposed certain conditions .and.

. limitations, is set out as a-note under
section 852 of Title 43.
“Section 355, Act Mar. 3, 1891, c. 561,

§ 11, 26 Stat. 1099, which permitted

8 353. ‘Repealed.‘Pub.L. 85-508,
,
$600, July 7, 1958, 72 Stat.

bt
:

m
ae

wanech.2 ALA

Jands to be entered for
ses and set out the req

the proper execution of the
thereby, was transferred t
of Title 43, and was sub

ed by Pub.L..94-57¢
§ 703(a),

“Oct. 21, 1976, 9

Section 355a, Act May 25,

§ 1, 44 Stat. 629, which aut!
site trustee to issue a deed

lands on survey of town si
‘or Eskimo lands, was trans
tion 733 of Title 43, and wa:
ly repealed by Pub.L, 94-5
§ 703(a), Oct.. 21, 1976, 9
Section 355b, Act May 25,

§.2, 44 Stat. 630, which av
extension of streets and alle
dian or Eskimo lands, was t

“section. 734 of Title 43, anc
quently repealed by Pub:L.
Vil, §.703(a), Oct. 21, 19

"2789.

“Section 355c,. Act May. 25,-
” § 3, 44 Stat. 630, which au
Secretary of the Interior ‘t
‘mineral’ lands ‘surveyed.in

. blocks, was transferred to sc
Title 43, and was subsequer___.by. Pub.L._94-579,Title V:
Oct. 21,1976, 90

Stat. 2789.
Section 355d, Act May 25,

§.4, 44 Stat. 630, which au
Secretary to prescribe apprc
lations for the administratio:
355a to 355c of this title, was
to section 736 of Title 43, an:
quently repealed by Pub.L. «

Vil, § 703(a), Oct, 21, 192789.
Section 355e, ‘Act: Feb. 26,

62 Stat. 35, which permitted
of town-site lands under
deeds by Alaska’ natives. un
Conditions; ‘was.

transferred‘737 of Title43,
‘Section 356, Act June 6, 1

§ 27, 31 Stat. 330, which prc
disturbing of the occupancy |

ing occupied by Indians or. ot
“Conducting schoolsor:missi:
| Pressly cautioned against a c
of this section which migt

". placein-forcein the Territon"al land laws of the United .

transferred to
section

280a +

dians,



58 Stag.) 76TH CONG., Isr SESS.—CHS. 516-618—AUG. 7, 1989

[CHAPTER 516]
AN ACT

To amend an Act entitled “An Act to reserve lands to the Territory of Alaska
for educational uses, and for other purposes”, approved March 4, 1915 (38Stat. 1214-1215). :

Be it enacted by the Senate and House of Representatives of the
Uited States of America in Congress assembled, That the Act of
Congress approved March 4, 1915 (38 Stat. L. 1214-1215), being an
Act to reserve lands of the ‘Territory of Alaska for educational uses,and for other purposes, be, and the same is hereby, amended by addin.
to the first section of the Act the following: “Timber on the reserve
lands may be sold by the Secretary of the Interior under the provi-sions of section 11 of the Act of Congress approved May 14, 1898
(30 Stat. 409-414),and such lands and the minerals therein shall be
subject to disposition under the mining and mineral leasing laws of
the United States, upon conditions providing for compensation to anyTerritorial lessee for any resulting damages to crops or improvementson such lands, but the entire proceeds or income derived by the United
States from such sale of timber and disposition of. the lands or the
minerals therein are hereby appropriated and set. apart as permanent_funds in the . Territorial_treasury,—te--be “invested -and- the- income
-expended for the same™purposes” and in” the ‘manner hereinbefore
provided for. Any leases issued by the Territory after.a valid appro-priation of such reserved lands

Sunder: the mining-la-ws-or-the minora] —Ssuacoot less:- Jeasing laws of the United States shall be with due regard to the
rights of the mineral claimant. -

‘The Secretary of the Interior is hereby authorized to make all 4

1248

August 7, 1939
. [H. R. 3025]

'

“[Publie; No. 314]

Alaska, reserve
Jands for educational
uses,

38Stat, 1214,48 U. 8. C. § 353,

Sale of timber.

30 Stat. 414.
48 U. 8. C. §§ 421,

423; Supp. IV, § 423,
Disposition of lands

and minerals therein.

Use of proceeds, ete.

‘. Rights of mineral
elsimants regarded in

Rules and regula-
ons.

necessary rules. and regulations inharmony with the provisions and’
- purposes of this Act for the purpose of carrying the same into effect.”

Approved, August 7, 1939.

[CHAPTER 517]
AN ACT

To amend the Act of March 2, 1929 (45 Stat. 536).
Be it enacted by the Senate and House of Representatives of the -

United States of America in Congress assembled, That section 1 (a)
(1) of the Act of March 2, 1929, entitled “An Act to supplement.thenaturalization laws, and for other purposes” (45 Stat., ch. 536, p.
1512), which now reads “(1) Enteredthe United States prior to June
8, 1921”, is hereby amended, effective as of the date this Act is
enacted, so as to read as follows: “(1) Entered the United States
prior to July 1, 1924”,
Approved, August 7, 1939.

[CHAPTER 518]
_ AN ACT

To authorize M. H. Gildow to.construct a free, movable, pontoon footbridgeacross Muskingum River Canal at or near Beverly, Ohio.
Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, ThatM. H. Gildow;his heirs, or legal-representatives, is hereby authorized to construct,
maintain, and operate a free, movable, pontoon footbridge and
approaches-thereto—aeross—the—Muski

i
anal at or near

August 7, 1939
fH. R. 3215}

“TPublic, No.318]—
Naturalization.
Aliens having norec-ord of admission for

permanent residence.
Entry prior to July

1, 1924, registration,
45 Stat.
8 U.S. G, $1060;

Supp. IV, § 106a.

August 7, 1939ft.R. 3378)
[Public, No. 316]

Muskingum River
analCanal,
Pontoon footbridge

authorized across, at
Beverly,.Ohio.

Island Park, in Beverly, Ohio, at a pomt suitable to the interests of -

navigation, In accordance with the provisions of the Act entitled“An Act to regulate the construction of bridges over navigable
waters’, approved March 206, and subject to conditionsandlimitations contained in this Act.

98907°—30—pr

.
84 Stat. 84.33 U. 8 C. §§ 491-

498. ,
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February 4, 1957

SCHOOL SECTIONS RESERVED FOR THE TERRITORY OF ALASKA oyBY THE ACT OF MARCH 4, 1915 (38 STAT. 1214),
AS AMENDED (48 U. S. C. 353) AND LIEU

SELECTIONS MADE UNDER THAT ACT

‘Alaskas ‘School lands

‘The act of March 4, 1915 (38 Stat. 1214), as amended (48 Ue s. Cc.

win - 353),.does.not.authorize.the.Territory.of.Maske to.lease to. the .
|

Department
of the Army or an agency thereof, a

.

school section re- -

~ served for the Territory by the act. ‘Absent an act of Congress 7

authorizing -the Department of the.Army or an agency thereof, | to o>

acquire and hold title to public land, or to lease it, in its
own name rather than in the name of the United States, neither

is a qualified beneficiary under the act of June 14, 1926 (44 Stat.

741); as
amended by the act of June 4, 1954 (43 U. S. C. 869).

Alaska: School lands—Withérewals
and:Reservations: Generally

te a school section reserved for the Territory by the act of March 4,
1915;..Supra,

is later withdrawn or reserved for governmental or

other purposes,
under

the
lieu

selection provision of the acta
the Territory may- select land in

Liew
of that withdrawn ora

served, provided that the withdrawal or reservation was made

immaterial whether the withdrawal or reservation is permanent or

under—authori act-of-June 25;~1910-(36 Stat 847);-as~

temporary.

amended . U, S. C. 142), or other statutory authority. It is
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Alaska: ‘School lands--School Iands: Indemnity Selections

The lieu selection provision of the act of March 4, 1915, ra,
.

does not
euthorize

the selection
of land known to be of mineral

character. A
reservation

of a ‘school section by the act of
‘March 4, 1915, supra, bars mining locations on the section so

5 ce
/

“
or
, .

“we per
Long

as the
reservation is in effect. Such a

reservation,
short

het ayo” :

cenee -of: an-act-of Congress, “can“be.‘extinguished~only ‘by. an:
=

approved
nae aoe

ae

ction in-leu-of the land reserved.
School Lands: Indemnity

‘Selections

- The act of February 28, 1891 (26: Stat. 796; 43 U. S.C. 851, 852), is

Qe. Lee
"Federal instrumentality" as uused in the act of June 14, 1926, as

Senne

amended (43. U. 8. C. 869), means only such a Federal instrumental-

not applicable to Alaska.

Words
and Fhrases

‘ity’as. is suthorized by . law to acquire and hold title to public

land,: or to jease it, in its own name. rather than in the name of

the United States. “NOtherwise appropriated" as used in the lieu

‘selection provision of the act ofMarch 4 1915, sw re, includes

‘governmental withdrawals or reservations. “~~, ,»w do a Kien .

momen

€



. UNITED STATES
DEPARTMENT OF THE INTERIOR

' Officeof the Solicitor
Washington 25, D.

oo
36229

OO February 4, 1957

Memorandum |
.

Tos
|

Director, Office ofTerritories
From:”.

|

.

Solicitor
Subject: “School sections reserved for the Territory of Alaska by theco act of March 4, 1915 (38 Stat. 1214), as amended (48 U. S.C.353), and lieu selections made’ under ‘that ach

“This“tsinresponse to:your:‘memorandum of
April: 6,~1956; ‘and.

~attactnents, raising the-folloving-questions:
s—

—@)
May the’ Department of the Interior issue leases for
reserved Alaska school sections or portions thereof
to agencies of theDepartment of Defense and, if so,
whether payments, received for the use of such lands
may be paid to the Territory under the terms of the
act of 1915?

:

(2): Ie reserved school lands are subsequently withdrawn
for permanentmilitary installations, is the Territory
entitled to lieu or indemnity selections?

(3) In the case of such permanent withdrawals, what
:

steps |

- @an or should be taken to extinguish the Territory's
- rights to reserved school lands which

may
be. included-

in the ‘withdrawals?
,

. Tt appears from a ‘etter dated august 16, 1955, from the Tend

Commissioner for the Territory of Alaska, addressed to the Bureau of Land

Management's Area Administrator for Area 4, Alaska, and the other
|

correspondence, that since June 11, 1941, the Department of the Army

has had structures on section 16, T. 14 N., R. 2W., S.M., Alaska;

.

Department of the Army to the Territory for portions of certain school
_



|
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‘sections reserved for the Territory by the act of March 4, 1915 (38 Stat.

(1214), as amended (48 U. S. C. 353); and that after the Solicitor's
=

opinion of February 8, 1955 (62 I. D. 22), vas rendered, the Depart-

ment ofthe Army. stopped: paying rentals and filed application Anchorage

027871 for a withdrawal of the section 16 described above for use by

that Department for military purposes. The
Territorial Iand Commissioner

* aceme

has protested the application and. taken steps toward terminating the

verious leases and”‘to have that Department vacate the reserved school
-

sections now
w being used tyit.

theplat ofsurveyrot the ‘portion ofTe.lyN.,Re2We,
‘s.M5

—~ -eomtaining-the-section-26-vas-approved-July-2 719175 on-
whieh

|

the reservationmade by the act of 1915 attached.2/
|

Concerning Question (1): . Yo
As held in the Solicitor's Opinion of February 8, 1955 (62 I. D

22), the leasing provision of the act of March 4, 1915 (38 Stat. 1214),as
amended (48 U. S.C. 353) does not authorize the Territory to lease to the_
Federal Government a school section reserved for the Territory by that

act. Consequently, the Territory has no authority to lease such a sec-

tion to the Department of the Army or to an agency thereof. There is:
no statute authorizing

the Secretary of the Interior generally to enter

into leases for public lands and in the absence of such
authority, the

Secretary has no power to issue leases..2/ Therefore, it is now necessary|

V/ Solicitor's Opinion of February 8, 1955 (62 I. D. 22), footnote 1.

2/ SeeSolicitor's opinionsof July 25, 1955, (62 I. D. 284) and
.

October 22, 1954 (59I. D. 313); Acting Solicitor's Opinion of C >.
December 28, 1954 (61 I. D.459). See
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to consider the question whether under

the act of June 14, 1926 (44 Stat.

741),
as

amended by the act of.June by1954. (43 U. S. C. 869), the

Secretary
may lease or sell to ‘the Departuent

of ‘the Army, or to en
agency thereof, a school section reserved for

the Territory by the act
of Marchby 1915,supra. This raises the question

whether that Depart
ment or an agency thereof isa "Federal instrumentality" within the mean-

ingof that tem as
“used

in the amended act of 19265.No departmental

or court decision as te the
meaning

of that
term as SO.

)

used has been 2

found. ‘in examinationof the:legislative history of theact discloses

nothing:
helpful concerning: the meaning

of
‘the:term, -as used in.-the-act.

-—The-ord "instrumentality" has-beendefined.asa_"condition:
of —..Saeeee

being an instrument; subordinate or euxi lary agency; sgency of anything:
as means to an endoxor as “anything usedas a means or an agency;

which is instrumental; the,quality or ‘condition of being instru-

mental. né/ the tern "Federalinstrumentality" has been defined as "a .
|

means or “agency used by the Federal Government," and in ‘the’ law books
the terms "federal agency" ‘and:"federal instrumentality”are used inter-
changesbly.2/ One eourt has said‘that"The Federal Government

is one

of delegated powers,in
1

exercise of which Congress is
supreme; so that:

,

every agency’
‘whitch Congress can constitutionally‘create

|is a govern-

mental Anotrumentality,* and that "Generally speaking,however;
it may

be ‘said thet any comission, bureau, corporation’or other organization,

public
in nature, created and wholly owned by the Government ‘for the

a Falls City Brewing Co. v. Reeves, 40 F. Supp. 35.

4f/ 32 0. J. O47. .

5/ CapitalBuilding & Ioan Ass'n. v. Kansas Comm. of L. & I., 83 P. 24 106,
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convenient prosecution of ite governmental functions, existing at the

LOwill of . its
creator,

is an instrumentality
of

government.
n6/

There are many decisions of the United States ‘Supreme Court,
each

concerning the question whether a
particular governmental organiza-

tion created by or under a certain act of
Congress

was" dimmne from State

. taxation because of being an
|

instrument or
agency of the Federal Govern- .

ment.
Y/ Bt these decisions areall in the somewhat narrow field of

the authority
of a

.
State to tex the Federal Government

and the word

“instrumental ty" is construed,
in its

comonly accepted sense. It

does
not.‘follow asof course:

that:‘it was so used in. the 1926 act. In fact,

athas.heretofore_been_concluded-that-the-vords-"Federal instrumentality”
were here used in the sense of a special body to which Congress has seen

fit to give rather broad autonomous powers.8/ And that conclusion is

se
st
on

,

further supported by the fact that the same section of the act, which
|

refers toa "Federal instrumentality" as a possible land purchaser or

lessee, does not use the same term in referring to
vithdrawnls made

for
—

| public uses. ‘There the words "Federal department or agency" are used

instead. However, vhatever the meaning that Congress intended be given

6/ Unemployment Comp.
Comm.

v. Wachovia Bank & T.
Go. » 28. E, 2d 592.

Y Cleveland Vv. United States, ‘323 U. S. 329; Federal Land Bank v.
Bismarck Co., 314 U. S. 95; Colorado National Bank of Denver v. Bedford,
310 U. S. 41; Graves v. N. Y. ex rel. O'Keefe, 306 U. S. 466, 477;

—

.

Baltimore NationalBank v. Tax Commission, 297 U. S. 209; James v. Dravo
Contracting Co., 302 U. S. 134, 149; Shaw v. Oi] Corp., 276 U. S. 575;

_

Federal Compress.
Go. v. McLean, 291

U. 8.Ss. 17.
_ Many others can be cited.

8/ ‘Opinion of ‘Associate Solicitor for Public Lands, dated July 16,, 1956,
M-303575 memorandum opinion

of
Acting Assistant Solicitor for Branch

of

of land Management.
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"Federal instrumentality," clearly
there is no intent to authorize the

Lssuance.of patents oor. leases in the name of the United
States, to a

_ Federal
agency not authorized

to acquire and hold title to public lands,

or, to lease it, in ite own name
“rather

than in the name of the United
States. Otherwise, the United Sates would be in the position ‘of issuing

to. itself, patents or leases for public lands
- 8 result certainly not

contemplated
by Congress. an examinationof various statutes fails to

. disclose any authorityfor the
Department,

of theArny or anyof its
—

agencies to take leases of land in its own name ‘and
I em: {informed that.

“the CorpsofEngineers ‘only:eases land in thename of the United States.ge eh pe Se tye se
beneficiary. sunder* the acta .

.

I have noalternative but to,answer question (1) in:‘the négative.
oon

.

Concerning
Question(a):

&. ent. tl

‘The. lied,selection provision
of the act of March 4, 1915, su

Te,

efter referring to ‘school sections reservedby the act,reads in
part as

follows:
mihere the same may have been sold or“otherwise appropriated

|

7 byor under the authority ofany Act of Congress * * * other
. lands: may be designated and reserved in lieu thereof in the

manner, providedty sections 851 and852 of: Title 43."
In ny. opinion‘the words Notherwise appropriated" include

withdrawals
or reservations of public.‘lands for

governmental
or other

purposes: The-word—"appropriated -as™applied-topublicJands-fre+ te pee

quently has been held toinclude a withdrawal or reservation of public
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lands.2/ My answer to question (2) is that under the lieu selection

provision of the act of 1915 the Territory may select land in lieu f
school sections reserved by the act and which

pubsequently
have been

withdrawn or reserved for
governmental

or other purposes "by or under

the authority of any Act of Congress.
However, “many withdrawals or

“peserationsl0/ of public lands are not made under any statutory

authority but are made by the President or his delegate, ‘through the

exercise by- the. President
of his non-statutory power to-make with-

drawels
or reservations which the United States Supreme Court has held

that he possesses.
10/ Taeuseof the -words "Actof: Congress" limits

~—-—the-elasses-of-eppropristion
tothose-‘euthorized_by law enacted by.

Congress. The authority must stem from an act which confers it; not

from one
|

which recognizes and confirms it as made under ‘some authority

other than that of Congress. Although it has been held that such

recognitionof
the

power to make withdrawals
is "equivalent to a

grant" the. case so holding recognized that Congress had
not con-

ferred ‘the powerwyany act.a! As to a withdrawal or reservation

9/ "Appropriated® or "appropriation" as applied to: public lands, has
been defined as "setting apart of things for some particular use;"
Wilcox v. Jackson, 38°U. S. 266. See McSorley v. Hill, 27 Pac. 552,
556; J. C. Aldrich, 59 I. D. 176; Harkrader, 6t al. v. Goldstein,
31.L..D. 87; Mather, et al.

°ve Hackley'
s Heirs, 19 L. D. ‘48; Wilson

Davis, 5 L. D. 376.

10/ The words "yithdrawal" and "reservation" often are. used inter-
changeably where public lands are concerned. See Departmental Instruc-
tions of April 9, 1920 (47 L.-D. 361) and the case of United States v.
Midwest -i1-Co.vs 236-U.

Se ADgL
1l/ United States v. Midwest Oil Company, 236 U. S. 459; also seeAtterney—General!Opinion of June 4, 1941 (40 Att. Gen. 20).

12/ See footnote 11 above.
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made by the President under his
non-statutory power, in view of

the
words "by or under the authority of any Act ‘of Congress" in

the act of 1915, I am
unable

to hold that & withdrawal or reserva~

tion of a
reserved school section made

under that
power

of the President
creates any rights in the Territory to make lieu selections under the

act. Those words ere clearand unambiguous, leaving me no choice in
the matter 12/

|

A
"Spot: check"

of
withdrawals of rublic lance in Llaska for.

military purposes, discloses
that most of them

have ceen mude under the

non-statutory .power:
Of the. ‘President, rather then under the act of

June_25,_1910. (36. Stat. 847), as
s_amended

(43 U. S. C. 142) or other

statutory authority. Presumably, the authority conferred by
that act

was not used because withdrawals made thereunder do not barmetalli-

ferous. mining locations,24/ while one nade under the non-statutory |

power of the President may bar mining locations, metalliferous or non~

metalliferous, if the words of thewithdrawal order show that intent.

13/ Section 7 of ‘the act of March 3,, 1875 (18 Stat. 474) provides for..
lieu-selections by the State of Colorado where school sections "have
been sold or otherwise disposed (Emphasis
added.) . The Secretary ruled on No - 70) that

|

selections might be made in lieu of school sections withdrawn.under the
non-statutory power of the President. However, the ruling contains
little to support it and I am unable to agree with it. No other such
ruling has been found. Soon afterwards the act of February 28, 1891
(26 Stat. 796; 43 U. S. C. 851, 852) was passed thus removing the need
for further consideration.of the questionwhere that act

applies.
l4/ Section 2 of the act of 1910, as amended (43 U. S. C. 142) provides
that landswithdrawnunder theact "shall at all timesbeopento
exploration, discovery, occupation, and purchase, under the mining laws
of the United States, so far as the same apply to metalliferous
minerals."

by anyact of Congress
ember 20, 1890 (12 L. |
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However, for the

|

reasons set
forth in the following paragraph, I am of

i Consequently, withdrawals of
reserved school sections may be made under

Sebae

the act of 1910, as enended,
with the only risk being that metal liferous

mining locations may be made
on the sections if and

when
lieu selections

under. the. act of
1915,

are made by the Territory and approved, upon
which

event the reservationmadeby ‘the act would be extinguished .
.

‘The original act of 1915 (38 Stat. 1214) containedaaprovision
that.the reservations made by the act should not be effective as to

school sections known on the date of acceptance of the survey to be
mineral character. The act of August 7, 1939 (53 Stat. 1243)

amended that act so as to make the reserved school sections and the

minerals therein subject to disposition under the United States mining

and mineral leasing laws, the proceeds to be set apart as permanent funds

in the territorial treasury. ‘The act,ofMarch 39,
1952 (66 Stat. 14)

. repealed the act of 1939 and also
amended

the act of 1915 by eliminating
the.

portion
which confined reservations

made
by the act to school sec~

tions not known on the date of the acceptance of the survey to be of

mineral character. The act of August 5, 1953 (67 Stat. 364) further
amended the act of 1915. so as to

provide
for the leasing of those

minerals in reserved school sections coming withinthe“scope of the
mineral leasing laws of the United States but it included no provision

for the disposition of minerals under the United States mining laws.

ie opinion that_reseryationsof school sections made by the act of
Ww

eee

i9YLD, standing aione, now are Bullicient to dar mining locations or

tnose e ‘the r Ttsuch sections in se cases wnere ) Trrivory ejects to Swart UU
1e€

extinguishment of the withdrawal or -made-by the President.——
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The failure to include such a provision, the broadening of the scope

of the reservation provision of the act of 1915 to include the mineral

school sections
and the repeal of ‘the act of 1939 which had

‘opened the

reserved school sections to ‘mining locations, cleerly evidence the intent

of Congress that after the act of March 5, 1952, su re, school sections

reserved by the act of 1915 nolonger should be open to mining locations.

Although a mining location is not e sale unless and until the ovner there-

of applies for a patent, when he must pay for the land, the words "re-

gerved from sale or settlement" in the act of 1915 bar mining locations.

“This is apparent from the lieu selection provision of the act: which

zes-selectiions-to-be-made-by-the ferritory-in-liew.
of

portions of school sections which have been Totherwise appropriated.as
|

This is “further apparent from the fact that Congress found it necessary

to pass the act of 1939 to open the reserved school sections to mining

location,
which would not

have been necessary if "reserved from sale

or settlenent did not bar such jocations.

|

|

Application. e27871 invokes no act under which the Department

of the Arny wishes the withdrawal to be made. However, presumably that

Department wishes it made under the non-statutory power of the Presi-

dent, as that Department requests a withdravel from all forms of

appropriation under the public land laws, including the United States

mining and mineral leasing lawe The withdrawal might.be made under

the act of June 25, 1910, supra, which could be done without risk of

15/ In a decisionconcerning the words "eettlenent and entry, or
other

States Supreme Court ‘held that appropriation" included appropriation by
mining location. Mason v. United States, 260 U. S. 545, 554.
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valid -metalliferous mining locations being made on the school section

involved, until such time as the Territory might give up its rights
to the section by making a lieu selection and obtaining departmental

epproval
thereof.
|The

section here in
question,

even if it should be withdrawn

for a public purpose,
would still be subject

to the:
overhanging,or

continuing ‘reservation made by the act of 1915. That Congress intended

the reservation to be a continuing one effective immediately upon the

“removal of any legal bar to its attechtiont,
is indicated by. the. provi-

reservation should not affect any lands within Nan existing reserva—_

cancelled." A reservation of the land for the use of the United States

‘sionin theactas amended by the actof March 5, 1952,susupra, that the

tion of ‘orby the United States,or
-

lands subject to or. included in -

any valid application, claim, or right" unless and until "the reserva-

tion, application, claim, or right is extinguished, relinquished, or

‘takes precedence over but does not completly annul the reservation for

|

1
[

a
||
\

the Territory SO as to prevent the latter from applying once the

Federal
r

reservation is vacated. “On the other hand, there is no reason

{ why the Territory,
if it so ‘desires, may not ‘in lieu of awaiting ter-

mination of the withdrawal, apply
for other ‘land in lieuof that

withdrawn.
.

‘Section 1 of the. act of June 25; 1910 (36 Stat. 847; 43

U. S. C. 141), authorizes the President to withdraw public lands

"temporarily" but the section provides further that suchwithdrawals.~~~
"shall remain in force until revoked by him or by an act of Congress."

10
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Therefore, at the will of the President or of the Congress, a with-

drawal made under the act could exist indefinitely and inpractical
‘effect be permanent. However, as faras lieu selection rights of
the

Territory
under the act of

(19215
are concerned, it is immaterial

whether @ withdraval of a school section is a
|

temporary
or a

permanent
one..16/

My answer to question (2) is that the Territory is entitled

to exercise dieu selection rights under the act of 1915 where a reserved
.

school section is later
‘withdrawn for governmental purposes Uby or |

under the authority. of: any Act of Congress." Further) it is immaterialI mmnrmnelll

whether -the withdrawal
is-pemmanent_or_temporary..

-
TIT

' Concerning Question (3):
~

I think that it is clear from the provision in the act of

1915, authorizing selections by the Territory "in lieu" of reserved

school sections, and from the provisions of 43 CFR 76.2 and 43 CFR 270.4,

that upon secretarial approval ofa lieu selection made under the act,

the Territory's claimto such portions of a reserved school section

as are assigned as a basis for the selection, is extinguished. Aside,

from such approval, I know of no means of extinguishing the Territory's
claim to a school section reserved by the act, short of an act of

Congress.

_.16/- Either-a-temporary--or--permanent..withdrawal of -school-section
lands entitles. a State to make lieu selections under the general act
of February 28, 1891 (43U. S. C. 851, 852). See Departmental Instruc-j

!

cision of
April 18, 1931 (53 I. D. 365); United States v. Morrison, 240 U. S.
192... T think the same rule-

applies
to lieu selection rights under

the act of 1915.
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IV

The following questdéns have been asked, which
rWi designate

questions
(4) and (5), and which T wil now answer:

(4) Does the lieu selection provision of the act of
1915 authorize theTerritory to select public
lands which on the date of selection are known
to be mineral in character, in lieu of a with- ©

drwn school section, mineral or non-mineral,
.

reserved by the act?
_ (5).Is the: ‘general. &chool land indemnity act of

‘February 28, 1891 (26 Stat. 796; 43 U. Ss.
Cc

851, 852) applicable to Alaska? :

Concerning, Question.(4)=
‘In view of the anendnent™

to the act of£1915,
1
made by the act

of March 5, 1952, 8supra, the reservation made by the act of 1915 is

‘no longer restricted to school sections not known on’ the. date of
acceptance of the survey to be of mineral character and now it may.

include mineral school sections. But neither the act of 1952 nor any

other act amending the act of
1915

made any
change

in the lieu selec-

tion provision of the act.
and it remains as it was in the original act

of 1915.
_ That provision is silent as to the character of the lands .

that may be selected.

_ It has been the settled policy of Congress todispose of

mineral lands only under laws including them .27/ Therefore, the

silence
of the lieu selection provision of the act of 1915-as to the

character of the land that may be selected by the Territory; cannot

construed-as-impliedly—authorizing. the-selection-of-lands-known to. |

.
~N /

.

-245-U.-S.-563.

12
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be of mineral character. Moreover,-had Congress intended that the act

of March4, 1952, supra, making mineral school sections subject to re-
gervation by the-act of 1915, as amended, ‘should also make mineral lands

subject to lieu selection, in all
probability provision

therefor would

have
been incorporated inthe act of1952. Such a ‘change cannot be held

to have’ been implied by. the ‘actof 1952.
There is a presumption

: against the
Amplied amendment of any existing statutory provision.

18/ .

ib anendatory act is
)

not to.
be

construed.
to change theoriginal act

:

or.
.

section further ‘than expressly declaredor necessarily implied.
19

‘Therefore, te‘answer."question (4) in:‘the.negative.
Las

Concerning Question
(5):

‘Section 8 of the act of May 17, 1884 (23
stat.24), provides .

that the laws of the United States relating ‘to mining claims and the

rights incident thereto shall be in full force and
effect in Alaska but

“provides further that nothing in the act shall beconstrued as
|

putting

into fores in
Alaska

the "general dand laws of the United States." “Sec-

tion arof the act of “June 6, 1900 | (31 Stat.
3305 48 U. S. C. 356),

,

contains a similar.provision with
|

respect to the general land laws of

- the: United States.
-

The general school land indemnity act of February 28, 1891

(26 Stat. 796; 43 U. S.C. 851, 852), authorizes the selection by a

State or Territory
of Nunappropriated, surveyed public janis,

not

18/ Section 1930, page 414, Sutherland on
Statutory. Construction,

3a Edition.

19/ See footnote 18 above.

13
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mineral in character, within
the State or Territory" in dieu of sections

. 16 and 36 where those sections are "reserved to any Territory" and also
are within namilitary, Indien

or other reservation, . or are otherwise

disposed of by the United States.”
_ Section 3of the act of August 2h,

1912 (37 Stat. 512; 48
U. S. C. 23) provides in part thet "The Constitution of the United

States, and all the laws thereof .“Which are not ‘locally inapplicable,

shall have the same force and effect within thesaid Territory as else-

where
in the ‘United States." By virtue of this provision, the general

right-of-way
acts of.March 3, 1891 (26Stat. 1095; 43 :U.S.-C. 893, 946),

___February_15,-1901_(31 Stat. 790; 43.01S, -0._959), andMarch4, 1911

(36.Stat. 12533 43 U. Se C. 961), and the general Indian Allotment Act |

of February 8, 1887 (24 Stat. 388; 25
U.

S.C. 331), have been held to
have been ‘extended to Alaska.20/ Hence, the question arises whe

ther
the general act of

February 28, 1891, supra, has been similarly extended

to the. Territory.
|

| .

|

Possitly
the act of February 28, 1891,supra, might be held

to be "locally inapplicable" to Alaska within the meaning of the act of

igi2 because the act of 1891 could not operate in the Territory

when the act of August’ 24, 1912, supra, was passed .22/ Until the

passage of the act of March 4, 1915 (38 Stat. 1214), there existed no

20/ 30 Op. Atty. Gen. 387; 43 CFR The 250 Nagle ve United States,
191 Fed. 141. See Secretary's opinion of February 25, 1932 (53 TY. D.993).

gn act similar to the act of August 24, 1912 (48 U.S.C.23),was
held not to have extended certain general acts, applicable only to sur-
veyed lands, to the Territory of Oregon because no surveys therein had
been authorized by the Federal Government. Stark v. Starrs, 73 U. S. 402.

14
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general act either reserving or granting to the Territory any sections
16 and 36 for the benefit of its common schools. Hence, prior to

March 4, 1915, there could be no loss to the Territory of lends in

those sections, which would have entitled the Territory to lieu selec-

__ tions, even if the act of 1891 were applicable to Alaska. However,

"whether or not the act of 1891 was "locally inapplicable" because it

could not
operate when the act of 1912 was passed need not be

decided,
as I, am convinced from a thorough consideration

of the legislative
|

history
of the various bills, one of which became the act of March by

1915, supra, soon after the act of 1912 was passed, thatCongress neither

~-considered-the-act-of 1891 -extended-to-Alaske~by~the-act—of--1912-nor-in=

‘tended the act of 1915 to have that effect.

|
During the second session of the 63d Congress two bills were

introduced in the House ,22/ each of which provided for reserving and

granting to the Territory of Alaska, upon survey, sections 16 and 36.-

Each bill ‘Provided for the Territory to make lieu selections and ex-

pressly provides that "the provisions of" the’ act of February 28, 1891,

(26 Stat. 791) Mare
hereby

made
applicable thereto.” In the third

session ‘of the same Congress, identical bills were introduced in the

|

House and senate, 22/ respectively, ‘providing for the reservation of
|

‘school sections for the Territory and for the lieu selections to be

made
‘in the

namer" provided by the act of 1891, instead of.
expressly

making the provisions
of that actapplicable to lieu selections. “One

22/ H.R. 15870 and H. R. 17262.

23/ H.R. 20851 and S. 7515.

15
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of
those bilis, S. 7515, vas enacted as the act of March 4, 1915, supra,

without change in the lieu selection provision of the bill. A thorough

examination of the legislative history of the bills fails to disclose.

the reason for the change in
wordingof the lieu selection provisions —

in the bills as introduced in ‘the second
session, to that conteined in

the ‘two bills.introduced in the third session, apparently, the change

was.made because Congress decided merely to adopt the methods and pro-.

cedures ‘authorized by the act of 1891 and
the

regulations:thereunder,
rather than make the lieu selections of that. act applicsble to lien a
‘selections’made ‘under the act of 1915. “This. conclusion is:supported
ay the meaning of "manner asgenerally construed, namely, that,at 2

“means the
method of, doing a thing,or method of

procedure
or

execution,
24/

I find nothing in the act of 1915 indicating that: Congress intended
"manner" in that act. to have a meaning different than that ordinarily.

|

given it. At any rate, it is a well established rule that changes

made in a billduring its consideration if later reflected in the law
are made with a purpose.and the change here under

corisideration can

|

only mean that rather than extend the 1891 act, Congress decided to

extend the procedural parts of it only. No other reason for the change
—

is disclosed:in the history of the legislation. Therefore, my answer

. to question.(5) is in thenegative.

(Sed) J. Revel Armstrong
Solicitor

24/ See Malsheimer v. McKnight, 46 So. 827; United States Watashe,

Connolly, et_al., 121 P. 2d 55; 55 C. J. S. 663.

10914 ‘16
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et -al., 117 F. 2d 927; People v. English, 29 N. E. 678: Gover et al. v, -
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| February 8, 1955

SCHCOL SECTIONS RESERVED BY THE ACT OF MARCH 4, 1915
(38 Stat.

12145 48 U.S.C. 353) FOR THE TERRITORY OFALASKA-
Alaska? chool Lands

Subject to the Territory's consent, the
Bureau

of Tand Management

may issue pernits under theAct of July 31, 1947 (43 U.S.C.

1185) ‘to the Alaska Road Commission authorising
it to remove

.

Jn
M
en

st
on

roadbuLlding material ‘from ‘ohool sections ‘reserved for the

“Territory ty the Aet of March245-1915“(G8 UsS50. 353). THs

consent may be conditioned upon reasonable payment to the

|

Territory. The Territory has no authority under the Act of

6% : 1915 to lease the reserved school sections to the Federal_
Governnent. land reserved by the Act of 1915 may be with-

drawn by public Yana order for the use of the Department of

the Aray _Applicability of the Act of June
uu,

1926 (44 Stat.

‘nay as amended (43 U.S.C. 869) to school sections reserved

by the Act of 1915 considered.

Materials Act .

‘The Bureau of Land Management may issue permits to the Alaska Road

Commission under the Materials Act authorizing the Commission

to renove roadbuiléing material
from sections reserved for the

Territory of Alaska by the Act ofMarch by 1915(8U.S.c. 353),
provi dingpro
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ofRecounts: ‘Payments: —

|

Proceeds fron! leases for ‘school sections reserved by.the Act of

Mare4b i915 (48 Ue8.Co 353) isstied under the Act of Sune-14,
, - 1926; as amended 43 U.B.C, 869): should be

deposited in the

“Talted

6

States Treasury
for”

* pagent enmually.to the
2 Territory:

. . ofMaske,
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UNITED STATES
DEPARTMENT OF THE- INTERTOR
Office of the Solicitor
Washington 25, D..C.

February 8, 1955

|

Memorandum ; . .
* Tos pe Director,Offkee!of Territoriesco

Brom, |
ActingSolicitor . |

|

‘Subjectt. School‘sections reserved. by: ‘the Act of March hy
41915G8 Stateay 48.USCe:353), for the.Territory:of Alaska.-

,

Reference 12 mie to_your menorandim of September
23.end. —.

attached correspondence raising
“the

followingquestions:
ee

_
May the.Territory chorge the Maske ‘Road: Commission, a

- ‘Pederal
:

agency under the jurisdichtionof this Department, :‘for road-

;

building materiel removec. by thet Commission: from school sections re=

served for the Territoryby the.
Act ofMerch Ay 1615 (38Stat. 12143. .

48U8Ce 353), the material to be used for ‘the:‘construction and main=

-

tenanee
of roads - outside of those: sections? ‘The,record: shows that. such

et tc @ ee
t

e

qd ¢ £ ©Deer aS owe +h aft Taster 27 30/47
: je LANG t ; OL OULY Shy

(49 Gtne. ASle J2 1.92.7. 17868)WO WEEALe DOL5 45 ds 0

2e May the Territory, under: authority of section 1 of the

actof Merch 4, 1915, suzra, lease lands in reserved school sections
to the Federal Governmentfor. swildings and structures used for defense

purposes and collect rental for such use? It appears that the Territory



|
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has leased such lands to an agency of the Department of the Army for

those purposes.

|

With respect to question i:
With. certain exceptions not pertinent here, section 1 of the

Act of March 4, 1915, supra, provides that when public lands in the

Territory are
surveyeds

sections 16 and 36 of every township shall be

sA
le
ce
er
e e
e

reserved
from’ sale or ‘settlement,

for the support
of common schools of

the
Territory

‘and sections 33°an‘
every township

within a certain area.

___shall.be reserved for- the support.of.
the Territorial agricultural -college...

and school of mines. ‘The téservation made by the act does not attach

_ to a school section util it nas been surveyed and the plat of survey

epproved or “accepted by the Bureau of Land ManegementeL/ .
The reserva-

tions made by” the act are not grants ana title to the reserved sections

renains in the United States, subject
to

the
full control and disposition

a Section1 of the Act of March 4, 1915 (38 Stat. 121As 48 U.S.C.
353). See John J. Corey, 25892 (August 11, 1950); departmental deci-
sion of April14, 1520 (D-38804) (796175); Ch, United States v. Morrison,
240 UsS. 192 (1916); Stete of NewMexico, 52 LeD. 679 (1925); State cfasain Chobe SPE n

.

Colorado, 49 L.ED. 322 (1922)5 38 L.D. 247, 250 (1909);
HE. be Eyde& Cov, 37 LoD, 164, Solicitor's Opinion M-36143

(July22, 1952)e
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of Congress until the contemplated grant is effected,2/ Hence, the

Territory cannot charge for the material by virtue of any ownership of

sch a
2 section or of the material therein, However, section 1 of the

act of
*

july 31, 1947, supra, after
euthorizing the Secretary

of the

Interior ‘to permit any Federel, State, or Territorial agency, unit or
cubdivi

sion, including municipalities, without charge,
to remove

. material from public lends, provides in parts
"When the lands. have been withdrawn in aid of a func-

tion.of. a: Federal Gepariment or egency other than the Depart-“ment of the Interior oz of a State, Territory, county, = ©

municipality, water district, or other local governmentalce ~. the Secretaryof-the Interior
- make disposals. uncer.said sections onl; with the. consent
of such Federal department or agency or of such State,-

Territory, or loca] govermnentel units,"

The act clearly applies to zlaske, as section 3 thereof provides for

the Gisposal of proceeds from the reserved school sections in Alaska,

One of thefunctions of the Territoriel goverment is the

establishment and maintenance of public schools in the Territorya/
and

@
as the

proceeds
from the reserved. schooi sections obviously would

aid ain the performance of thet function, it is cleer th:t the Terri-
tory comes

within the scope of. the above-quoted provision of section 1

2/ See departmental “ruling of July 16, 1946 (59 I.D. 280, 283) and
footnotes 5 and 6; New Mexico ve Altaan, 54 1.0. 8 (July18, 1°32);
Byers v. State of Arizona, 52 L.D, 485 (September 10, 1928).

3/ Act
ot

Januery 27, 1905 (33 Stat. 616), as emenced (40 U.S.C. 41,
61,

}
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of: the act of 19476 Sonsequently, rondouilding. or other materials in

the reserved school sections may not be
renoved and disposed

of under
:
the,

‘het of ‘1947 without first obtaining the consent
of the proper agency

of
the Territory, As the Territory may ‘refuse or: give consent, it

follows. that it may ettech reasonable‘condi tions to the consent, if
given.4/ Intview of the purpose for which:‘the surveyed school sec~

|

tions. have been reserved,its, consentmay ‘be conditioned upon the

‘Federal,
| agencyentering into

a
‘separate agrecnentwith. the Territory|

vbich 3requires’ a re neble peptientte=Terr:story. Hovever,
in”

issuatice: or a pemisendthe”pemmit has been
tsoues,

the territory
cad“may not atts chother cond:itions SO long‘gs the permit vénains in.effect.I
‘atrespectto question2

A
provision ¢

of
*

the:Act..of March 4,2C25, supre,
“reads as

.followss Bh

"Provided ‘Further, that tne Territory may, by general law,
provide for Leasing: seia lard in erea not to.exceed one sec-
tion to any one person, asscciaticn, or corporstaony

for. not
longer then ten: years at any one time."

“Ye ‘find Hothing in the act or in its legislative history

to justify the conelusicn that by the worcs "person, association, or

4/ Sce. Soriciter's Grinion °%-36071 cf Key 16,1652 (6C I.D.. 477); Cf.
Sclicitor's Opinion ef July &, 1939 (57.3.0. 31, 33), vherein he held
‘tnat power to

eran °
ex refuse «& right ofway pemalt, implied the -

authority te condition the
permis

upon
\

pays nt of*rental.

(
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corporation" Congress intended to include the Federal Government. Tt
is

heraly conceivable “hes by those words
Congress

intended that lends

to which the United Stetesstill holds legal title may be
leased by the

Terz
ritory

to the United States encthet the Federal Goverrment be re=

stricted to leasing not to exceed one section, Therefore, we ‘conclude

that the Territoy has no euthority under the provision quoted to lease

%0 the Federal Government. | It may be that ‘under the language
the Terri- .

tory could
issue

a
Leese

to @ goverment corporations
Thet specific

question wiltbe considered ‘hen and if it arises.

arr
We have élso been asiec schether the Secretary »y the issuance

of 2 public land order may withcray such2egel subcivisions of a sec~

zion reserved to ine Territory”2y the act of March 4, 1¢
13s suvrc, as

mizht be needed cy the Depertnent ef the army. In our opinion, he may

GO $0. As avove stctec, the reservation nade by the 4ct of 1925 is
net a grant Sut is merely < reservation in contempletion of a future

grant end 2h“he: lesv€] title to the esered soho) seetien remeins in

the Unites States, Hence the reservation is no lege] ostacle to such
-8 withdrawelZy partieulirl; as the reserveticn is only "from sele or

.
o

Z /
settienent" ,&/

5/ See Byers v. State cf Arizona,52 LD. 468
(September 10, 1928);

departaentsél ruling of July 1c, 1°46 (59 I.D. 230, 28375
Assistant

Attorney General's Opinion of October iS, 1905 (34 LD. 186), which
concerned ands withdrew March $, 1993, *uncer the reclanatién lawse
The Federal Govermment still reteins control enc dominion over the

2 a 4 4 °Ay

Disel, 19 P. 261 (18SS; Montana).

6/ Section 1 of Act of Moreh 4, 1915 (48 U.S.C. 353)6

&2

VOU SEE VYILLEUTU Ve sth Oece
Barkley ve United Stotes. 1¢ F. 26 (1888; Washington); United States ve
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W
In closing, attention is

called
to the Actof June 14, 1926

(44 State 741)’ as cmended by the het of June Ay 1954 (43 U.S.C. . 869)
-

yideh authorizes the Secrettary of the Interior to sell or lease
public

“lends for publicpurposes+o9 Federal instrumentalit:ies. The Judicial

_Anterprotation
‘of the

tem |"public landss"'ss used in other acts has

varied with
the

conteart
end purposeof the statute in

i a

whic: it occurs
and

although thosewords:ordinarily are
>

used ‘to designate such lends |

as are “subject to.‘sale or:
‘disposal under.the’‘general lane deus, they _

ere.
sometimes.used-in.

a

larger.and.different,_senset/ -Me. think thet
|

“might be true
here,

:since the section1c)of the het specificall;
excep’

te from the applicst ility of the. het, Lands covered by. certain

enumerated

Y

kinds of withdravells an¢ provides Sor the disposal of other

lands “withdrawn in aid of & function of a Federai or Territorial agency

with the consent of that egencys
The pertinent port

ion of the section Ue) provides. thats

"Where the lends have been withercum in aid of a func-
tion of a federe]. derertment or.agency other then the De-
-partnent of the Interior, or of a.Stete, Territory,county,
municipality, water district, or other local govermmental.
“subdivision or agency, the Secretary: of .the: Interior maymeke Gisposels uncer this Act only with the consent of ‘suchee Geparinent or agency,

or o- such State, Territory,.
Local |govermental uit."

7 ~

See Kindred v. Union Fec. Ry. fo6, 225 UeSeoe: (522); Nevhall v.
ex, 92 UeS, 761 (E75);Sencer, inion Fec. Rr. Cc. Ya

ace19 Fr. 45°
(iSO);

United
States ve. Elendever, 125 C10 Gast, Stete of Uteh,

53 365, 368 (1531),

C ?
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In view of the consent requirenent, defore @ lease may beissued for a
-

reserved scnool section,
it

vould.be necessary that the consent of the
proper’agency of the Terni toryto ‘the issuance ‘be

obtained.
As the

Territory may. refuse or grant its consent,_the consent, aif given, may.
. be Condi

tioned upon the. Territory being assured
of receiving the amount

.

of the“renter 8/ The section2(b} of the Act
authorizes the Secretary

. tocharge
a:
“reasoneble anmial rentel" and. the reguletions (43 CFR:25he8a)

, provide ‘tor such rental. “The rental, received bythe Secretary under
woestich. alease’“would:‘beaepositea. in.‘theUnitLed: States’Treasury for Paye

Merch 45.2s.Ge. U.S.C;353). Whenany specizic. questions arise over.

‘the:applicability and efteect of the et
<

of Jumeé2
1954

we. shell be?

glad to“consider then. -:
“oF course,

a
persitLy lease, or vithdrawel

‘order cannot be

issned for a reserved school section to. the detrimentof a lease

issued by the. Territory under
-

the
e

second provision of section 1 of

the |Act of Ma, rch.aan
‘1S215, sure.

on fsedf J. Renél Armstrong
oo 4 °

acting Solicitor:

B/ See foctnote No. 4.

FLEA,
|
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District Otfica-;v¥ep. -UNITED STATES | |

“DEPARTMENT OF THE INTERIOR ce?
aa qgcg. OFFICE OF THE SOLICITOR

Anchorage Region:

Bui eal of Land .Management _-P, O. Box 166

Anenorage, Alaska
Anchorage, Alaska 99501:

July 2
-

Memzrangem oo |

|

To:. .

Manager Anchorage District& LandOffice
= ‘

From: . Regional Solicitor, Anchorage.
|

Subject: ‘Status of Sections 16 and,36 Restored

4

FromReservation or Withdrawa
ee

("n-ffter Statehood ___.
‘In yourmemorandum of February3 1964, “Which should have been aswered long:

- ago,, you inquire concerning-the status of-land Sections 16 and 36in Alaska re-
served for the

support o
of common schools by the Act of March 4, 1915 (38 Stat.

1214.)

Your first question relates toa situation in which one of those sections, namely,
Section 36, T16 N..R1W, S.M.,; after its reservation by the 1915 Act, was by
Secretarial Order of October 19, 1936, temporarily withdrawn from further dis-
position for the use and benefit of thehe Eklutna. Industrial, School. A plat of the
survey of ‘this section was not filed until ‘March 8, 1958. Shortly thereafter, on

July 7, 1958, the Alaska Statehood Act:waspassed. Section 6(k) of this Act
repealed the Act of March 4, 1915, butprovided that all lands reserved there-

.

under should upon admission of Alaska into the Union, "be
granted

to said State
for the

Purposes
for

which they
were

reserved. eee

Ona.Janvary 3, 1959, by Presidential Proclamation, Alaska was declared admitted
toStatehood. Then on April 27, 1960, the State of Alaska filed application fora ~

patent to Section 36 as a school section in place. On July 5, 1961, Public Land
Order 2427 revoked the Secretarial Order of Ostober 19, 1936, and thereby re~

—

leased Section 36, among other lands, from withdrawal and provided that until
January 3, .1962, the State of Alaska should have a preferred right to select said
Section 36 as.provided forin the Mental. Health Act of July 28, 1956 (70 Stat. 709)
_or in Section 6(g) of the Alaska Statehood

Act.

On August 22, 1961, the State filed an application for the Section 36in question,
along with certain other lands, under the general purpose grant of the Statehood
Act, giving notice, however, that it was not relinquishing its prior application

IN REPLY R
Lands Bre =<?
Adj. Sect.
Compl. Sect. .

*Ainerals Be,

Lk P Sy. Be
‘wvcerds Sect.
vocket: Sect,
-Pabs Sv. Seets

Vas. btgmt: Bre
72 Sect.

2 ,FAPGEet.
tome wncermeee Action
meomewormemceee ROY FD. icnoce
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peerweccecmiwnne’ {TO%
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weecmeeerneeeee Ciher
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of April 27, 1960, for patent. ‘The 1960 application for patent was

s

denied on
October 22, 1962, for the reason that the lands were ina withdrawal status at
the time

patent had been applied for. The State
has.

not takenan
1 appeal

.

Basing your question upon the foregoing factual situation7 yOu askwhether you”
mayinclude that, even though the Secretarial Order. of October 30, 1936, was
ofa temporary nature, pending voteof the natives, the reservation under the Act.

|

of March 4,°1915never attached because the ‘lands were restored afterthe Act
of March 4,

1915 was repealed. lt is our
opinion:that

the
reservation under the

even
n

though the landswere notreleased from the
withdrawal

order ‘of 1936 until
Acto did attach w he lands were surveved inMarch ot 1948

o The pertinent Provision
at:

the
Act of

March 4, 1915

5

(38 Stat.
1214) reads as

~

follows:
* SO

“When the public lands of the Territory of Alaska

«

are surveyed. oe

_ sections numbered sixteen and thirty-sixin each townshipin said
.

‘Territory shal be, and the same dre hereby, reserved from sale or
settlement for the support of common schoolsin the Territory of
Alaska.«.Provided, That where settlementwitha view to homestead
entry has been made upon any part of the sections reserved hereby

before the survey thereofin the field, or where thesamehavebeen
_

sold or otherwise appropriated by or under the authority of any Act
of Congress, or are wanting‘or fractionalin quantity, other lands
may

be designatedin lieuthereof...
. The Act under éonsideration: was several times amended by additions thereto, one
‘of such amendments being containedin Section 3 of the Act of March 5, 1952 (66
Stat. 14)which provided

as follows:

Nothing in this Act shall affect anylands included within the
limits of existing reservations of or by the United States, or lands’
subject to or includedin any valid application, claim, or right
initiated or held under any laws of the United States unless and

_ until such reservation, application, claim, or right is extinguished,

relinquished, or
cancelled.

In reference to a-school section reserved for the Territory of Alaska by theAct
of March 4, 1915, which the Department of the Army later applied to have

with-drawn for its use for military purposes, the Solicitor had this to say:

-2-

after
theAct of

March
4, 1915wasrepealed.



The section here in question, even if it should be withdrawn
_ for a public purpose, would:still be subject to the overhanging or
continuing reservation made by the Act of 915. That Congress
intendedthe reservation to be a continuing one effective immedi-
ately upon the removal ofany legal bar to its attachment, is indi-
cated by the provision in the act as amended by theAct of March
5, 1952, supra, that the reservation should not affect any lands
_within"an existing reservation of or by the United States, or lands
subject to or includedin any valid application; claim, or right"
unless and until "the reservation, application, claim, or rightis -

:
extingvished,. relinquished, or cancelled." “A reservation of the
‘land forthe useof the United States takes precedence over but

_ -does-not-completely-annul-the-reservation-for-the-Territery so-as ©

~

+0 prevent the latter from applying once the Federal reservation
is vacated. On the other hand, there is no reason why the Terri-
tory, if it so desires, may not inlieu of waiting termination of. the
withdrawal,

apply for
other land-in

lieu"
‘of that withdrawn.

The foregoing pronouncement of the Solicitor i
is in keeping with earlier decisions

emanating from the Department of the Interior. For instance, in 1909 the Acting»
Secretary ruled that, while the grant ot sections sixteen and thirty-six for school
-purposes is a grant in praesenti, the. grant does not attach to any particular tract
of land until identified by survey; and, where prior to such identification Congress:
or some officer of the Government acting under the authority of Congress should
make other disposition of the land, the right or title of the state to that specific
tract does not attach so long as the reservation continues,

but the state is entitled
to

indemnity.
=

In'a
1

somewhatsimilar vein the ActingSolicitor gave it ds his opinion in
n

19559 that
land reserved by theAct’ ofMarch 4, 1915, may bewithdrawn by the Secretary by
public land order for the use of the Department of the Army, because the reservation

—

of
public

lands for school Purposes
made by said Actis not a grant but

is merely a

1) 641.
D. 27,34 (1957)

2) 38L.D.
207,25)

(1909)

AYN Los {1908rr\)
v3} 22 V1 955}



a reservation in contemplation of a future grant and the legal title to the reserved
school section remainsin the United States. In this same opinion he stated: "Te
reservaton made by the Act /o'f March 4, 1915Widoes not attach to a school
tion until it has been

surveyed
and the plat of survey approved or accepted by the

Bureau of Land
Management."

Itiis to be noted from the foregoing rulings that there iisa distinction made between_
the attachmentof the reservationand the attachmentof the title. The reservation
attaches when the schoollands are surveyed. The rightor title of the State toa
specific tract which hasbeen:withdrawn for some other

Purpose does not attach —

until the landsare.released:fromthe order:of withdrawal.
lt. cannot-be-denied-that-section-6(k)-of-the Aleske- Statehood Act repealedthe‘Act ofMarch 4, 1915, butit did not repeal the reservation madein the 1915 Act
of Sections 16 and 36 for school purposes. In fact section 6(k). of the Statehood

-

Actspecifically provides that all lands reserved under the provisions of the 1915
- Act "as of the dateof this/ StatehoodSf!Act shall, upon the admission of said

State into the Union, be granted
to said State for the

> purposes for
which they

were reserved."
.

Asof the date of the Statehood Act the particular Section 36, with whichwe are
here concerned, had been surveyed and, therefore, its reservation for school pur=
poses had attached. Later, when the President issued his Proclamation of Statehood
for Alaska on January'3, 1959, title to the Section would have passed to the State, .

_except for the fact thatin this instance the Section had been temporarily withdrawn
for the use and benefit of the Eklutna Industrial School. In order for the transfer
of title to the State ofAlaska to take place it remained only forthe ‘Secretary to -

release the Section from withdrawal
. This he. didoonduly 5, 1961.

.

While the State!'s application «on April 27, 1960, fora ‘patent to section thirty-six
as-a.school section in place was premature and, therefore, properly denied, there

_

seems to be no apparent reason why the State may not now renew its application i

for patent to the land.as-a school section. If it sees fit to do so, the patent should
issue in the absence ofany other impediment. Of course, the State would have to
relinquish its application for the land under the general purpose grant of the State~

hood
Act.

4) Id at 23



_ What we have said aboveis asidefrom the preferred right granted to the State _

of Alaskain Public Land Order 2427 (which released Section 36 from withdrawal)
to sélect said Section’ under the Mental Health Act of July 28, 1956, or under
the general purpose grant of section 6(g):of the Alaska.Statehood Act. Since’

some might argue that by granting this preference right to the State to select
_ Section 36 under the generalpurpose grant,. the Secretary must have felt that the _

.

right of the State to take the landas a school section.was extinguished.by the pro-.
visions of Section 6(k) of the StatehoodAct, it is recommended that you submit
this memorandum. to the Director iin1 Washington beforefaking any. local action.
thereon.

Your other iinquiry relates to nother Section 36ina different township, namely
in-T.T4.N,RTW, SM. With respect fo this tract of tand, you state that if was
likewise reserved bythe 1915 Act for the support of the common schoolsin Alaska.
The plat of the surveywas filed on August21, 1918; and’on September 3,1952,
the Section, along with others,was withdrawnbyPublic Land Order 861 for the
‘use of theArmy as an impact area-and safety zone for antiaircraft artillery firing.
ByPublic LandOrder 2340, dated April 19, 1961, all of the withdrawn lands

_ were restored to preferred selection bythe State of Alaska until July 19, 1961,
under theMental Health Act of July 28, 1956 or section 6(g) of the Alaska State-
hood Act. Thereafter said lands including Section 36, will not be subject to dis-

position under the
public

land
laws until sO.ordered by BLM,

.

“You state further that the State’ of Alaska, on April 27, 1960, filed an application
for a patent to this Section 36 as a school section in place. The State has also

_

selected all of the lands restored by Public Land
Order 2340, except Section36.

We gather from your memorandum that you propose to reject the State’s application
for patent to Section 36 as a school section in place, onthe ground that the appli-
cation was made at a time when the land was withdrawn for the use of the Army.
In this connection you ask whether you should advise the State of thestatus of
Section 36 and whether the Section has lost or retained its identity as a

school
sec~

tion. We shall ariswer the last part of the question first.

lt is our opinion that the Section 36 under consideration here has retained its identi-
~ fication as a school section for the same reasons which we gave when we were dis=.

_ cussing earlier the other Section 36 about which you had inquired.. That is to say,

was filed.and the right or title of the State to the land attached when the order of
' withdrawal of the land for the use of the Army was revoked. We have an even ..
stronger case here, because the withdrawal order occurred after the land was sur-

veyed.”

the reservation of the land as a school section attached when the plat of the survey



It is our further opinion that the State should be notified as to.what you regard
the present status of this particular Section 36 to be. Unless it desires, for
some reason of its own, to withdraw its application of April 27, 1960, fora

~

patent to the land as a school section, the State should be informed that you
' will act upon its applicationas though it had been filed after the entry of the
Public Land Order:2340. Youmay prefer to deny the original application

and

request.theState to file a newapplication.
.

Here again it is
5

suggested that this‘memnerandim be sent to Washingforfor con=Vv
.

sideration there beforeyou proceed
to act upon

it.

Ifwe can
1

be ofany furtherassistance inthie matter, please
advise.

arry OF Arend
Regional Solicitor
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' Subjects Transfer of BLMactivities. on. lands granted to the State
of Alaska

.

This responds to:your menor andumof November 19, subject
as above, in which you solicit the opinions of this office regarding
the disposition, upom the proclamation of Alaskan Statehood, of special

land-use permits, free use permite, and contracts outstanding on scheol
lands, tidelands

: and inland
mavigable

waters situated within Alaskan

borders.
le Special Lando

Use Peraits.
Ae you are aware, the authority for issuing special land-use

permits 1s contained in section 2 of Title 13, United States Uode,
and to be implemented by the provisions of 43 CFR Part 258. There
igs no specific provision for revoking sucha permit where the land to
which the permit applies is conveyed to a new or existing tate.
Seetion 258.7 of 3 GFR does provide that "/The permit/ also will be

- revocable in the discretion of the authorized officer, at any time,
uponnotice, if in his judgment the lands. should be devoted to another
uses" It is not clear what is meant by "anotheruse"; presumably the
‘term could embrace & conveyance. of the land to which the permit applies.

In any event, a special land-use permit constitutes only a
icense and does not credte.in the permittee any right, title, inerest,

or estate in the land covered by the permite ‘See Footnote 1, Director's
decision kric Jp fribrock, Johnny Anton Hintzen, Anchorage

020926, 02662h,

in the case of Ueliaro ve United ‘tates, 72 U.S. 599(1866),at page 627, the United otates o.preme Court discusses licenses as
follows

_ There is a clear distinction between the effect of a
license to enter . and a grant. A grant passes
somes estate of sreater or less degree, must be in witing,

19586



w.

and is irrevocable, unless it contains words of revocations
whereas ean be conferred
by par or interest, and is

Since a license (or permit) is merely a personal privilege
revocable at will, to lawfully enter and use, in this case, land,|
and since the licensee (or permittes) is not vested with any legal
right, there would appeasy te be no requirement imposed by law to issue
notifieation of revocation by way of decision with right of appeal.

In

our opinion, it is necessary only to inform the permittes by letter- that effective with the date of the Fresident's preclaming Alaska to
_bea State the jurisdictionto the lands beoues that of the State

|: Alaskaand that, comsequently, the-permitis ‘pevokeds“It is, suggested
-
“that the ‘pexmitteebe advised that he might wish to apply to the
appropriate State agency for a new permit. It is further suggested -

---that- the-appropriate State”
agency be:

informed of”your actionsvegarding
revocation of the pernits.

“With reference to the revocation of thoss permite issued ontidelands which are thesubject of the Inner Harbor Acts we are in
agreement

with the procedure you are
followings a

Ze “Free Use
Permites

The authority: for issuing free use permits on lands below
high water mark of navigable waters (as implemented by 3 CFR Part
259) is now found ih sections 601-60),

of Title 30, United States Code@e

Section 60); reads as follows: |

"Subject to the provisions of this subchapter, the
Secretary may dispose of sand, stone, gravel, and vegetative
materials iocated below highwater mark of navigable waters
of the Territory of Alaska.° Any cotitract, unexecuted in
whole or in part, for the disposal under this subchapter of
materials from.land, title to which 1s transferred to a
future state upon1Tes admission to the Union, and which is

. Sltuated within its boundaries, may be terminated or adopted |

by such State. (Tap
hasis ours).

. The above quoted section makes it quite clear that when
jurisdiction to the lands in question passes to the State upon the

_

President's proclamation of Statehood the. authority to terminate or

Alaska in its discretion, It is not necessary that notification of
your intentions be given the permittees in the form of a decisions a
simple letter would be satisfactory. As you suggest, a copy of the
notification and permit could be sent to the 4laska

Department
of

Lands for their consideration,

a License is a personal privile
wri conveysAO 6s

revocable at the pleasure of the party making it.of the lands by the owner instantly works its revocation
Titphasis ours).

adopt contracts (in our opinion a free use permit is a contract with-
in-tiepurview of the above section) will rest with the State of



in part as follows:

She ferritory are transferred to the State of Alaska. Under the

|

administration. There appears to be no legal requirement for noti-

3s Contracts. .
|

With reference to those contracts tor the sale of materials
on school lands, section353 of Title 8, United States Code, reads

"Upen the transfer to any future

;

State erected out of .

the Territoryof Alaska of title to any of the reserved —

lands, te provisions of this section shell cease to apply
te the reserved lands title to which is so transferred.
Any ‘lease, permit, or contract made pursuant to this section
Which in in effect at the time of any such transfer of title |

te the:‘lands covered by the lease, permit, or contract shall
net be terninatedor otherwise affected by such transfer. of

oy
_been retained by the United States, shall vest in the State==
Sb which title to the lands ‘covered by thelease, permit,

“Under ‘the.
»

provisions’ of section 6(k) of the act of July iP8-(a es, Act), the grants of school lands previously made to

‘PF ovistons of the above quoted section, all right, title, and
~

of the United States under the subject contracts pertainingto. saidlands will vest, upon the Statehood proclamation, in.the State.
Therefore, upon the issuance of the Statehood proclamation, these —

contracts should be forwarded to theappropriate State agency for their _

fication by. decision and, thus,> a
Staple’.letter

‘of notification a
-

ail that is necessarye
reference to thosecontracts for the sale of materials

on tidelands and inland navigable waters,.the procedure outlined with
reference to free use permits may be

followed.
since the provisions.

of 48 ‘UsS.Ge, sect. Galt, applye
-

7 /

If thereare further questions, or if we can be of further.

assistance, please advises
For the Regional solicitor

Fp .

Ww Sails ecitor
‘Juneau Region

all right. title, and interest.of. the.atedtitles; but
States

that

ow
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Solicitor's Opinion, Memorandum Dated February 13, 1978 .

UNETED ‘STATES
.

CEPARTMENT OF THE INTERIOR
OFFICE OF THE. SCLICITOR

,

WASHINGTON,DC

To: Director, ureauof Lahd Manageme’ (322)
.. Through: Assistant. Secretary--tBand & Water ‘Resources

—

From: — Associate Solicitor--znergy &
Resources

Subject: . Issuance of titié. evidence for granted schoc! |
.. sections .

.

.

This is in reply to. your memorandum o£ December ‘9, S77,in which, you asked our advice on whether. it is. still). possible to issue title evidence for granted scheoi sec~
tions.

. .

nm yours memerandum, the Act
72a) was. exsressly repealed
= is clear from the legi 2am

ive history of FLPMA that the ori¢ inai inte met of Congress
in repealing the 1934 Act was to transfer its authoricy mc
FLPMA; however,Section 208 of FLPMA as finally enacted.
does not conncain such authoricy. § ecaic

n 208 was derived
zom Se¢tion 211 cf §. 507, —$4ch Cong. stSess: « whach‘covided: “Consistentwith nis authority -Gispese ci
cational. resouzce lands, the Secretaryis author ized «9
issue deeds, patents, and other indicia of title ...."
This provision could have been construed to retain the
authority previously contained in the 1934 Act. Section 208
cf FLPMA, however, dces not aliow such a constructicn.. It |

states: “The Secretary shall issue all patents or other
Gocuments of conveyance after any disposal. authorized sv
this.Act. The Secretary shall insert in any such patent
oz other documentcf conveyancehe issues ... such terms,

AS you.correc‘ely pointed out i
of June. 2l, 1934 (43 U.S.C. §8
By. Section-705(a)} of FLPMA, I

covenants, conditions, and reservations as he ceems neces~-
sary to insure proper land use ane protection of

tne
publics

‘interest. The numbered school section grants to States
are not: disposals authorized by FLPMA, and she Secretaryshould not insert in confirmatorypatents the ‘types of terns
and conditions required by Section 208.



Appendix bD, Page 2

Although the 1934 Act has been repealed and there

patent authorityin FLPMA to replace iz, 43 U.S.C
“still requires that the Secretary "shall, upon ap
a State, issue patents to the State" for mineral
place granted to a State for support of schecols. iv
43 U.S.C. §87la has now been raesealed, it would stil
proper for any such patent for mineral lands to include the
information previously

required Sy Section “87la. .

eo eacicn
lanes

Where the lands in ‘place granted to the State are found so
be nonmineral in character, there is mew no axpress authority
“to issue as evidence of title a dccument in the form cf a
"patent", and- therefore it appears that this typeof documenc |

snould not. be-issued. as.evidence of title. ~However, there is *
nothing to prevent BLM from issuing a document to che Stat.
in-the—form-ofa—letter or otherwise, which is not_desigza
a "patent" But which provides che infcrmacion necessary te .

Getermine the date cn which title vested in theState. See ~
- 43 C.F.R. § 2623. l. The fact chat such information is proviaed
in a document which dees not.pursert to se a “patent” will,
by itself; show that the Department has determined that the
lands are nonmineralin character.It does not appear nec-
essary or desirable to issue such a document under authoritywe
£ Section 315(a) of FLPMA ‘or enzicle it a “recordable dis--

a—
aes=ac

claimer of interest in land." <I: Goes not appear that
Section 315 was. designed to cover this type of situation, and
Section 315 contains cersain rocedural requirements.
In your memorandum you, ‘asked us to consider four” specific |

options for furnishing to States evidence of title to ¢rantec
school sections. Our responses follow in the same crcer as
the options were listed.

-
.

lL. .It would be proper to request amendatory legis-.
' lation to reinstate 43 U.S.C. §87ia in view of the faces c

‘new authority te replace it was not providecfcr in FLEMA.
43 U.S.C. §870(d) (4) still refers =o issuance cf patents in
accordance with §871a. (Bue see 4, below.)

: 2. appears that it would Se awxwareé to try “c
- amend Section 208 of FLPMA to provice the repealed authority,

because Section 208 contains requirements concerning impcesi-

local land use plans which do not appear applicable to Stats
chool grants. . 7
tion of terms and conditions ane with State and



made by the applicable stamtes, and do not require any

(80 I.D. 441 (1973). As explained above, any document is

Appendix-D, Page 3

. | -3-

_%. Grants of scheel sect ions. to the States are

a a t

veyancing instrument to vest title. A patentissued in

accordance with 43 U.S.C. §87la @did act grant title, it snl:a we

gave evidence oftitle already. vested. Navaio Tribe v, vzhose

O
w
h

et
Co

le

as evidence of title. for nonmineral schoc! ¢rants need
be issued under Section 315 of FLOMA.

4. in whe absence.of an amencément te FLPMA rescor-
ing. 43 U.S.C. séila, tre procedures explainec above. shouic wom

handle the problem. |

fia
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|

| 2624

saathState Office
555 Cordova. Street

Anchorage, Alaska
©

. 99501.

- State of,‘Alaska
Division of Lands = = aa
323 EB. Fourth Avenue* SO . Bae

Anchorage,Alaska ‘99501.
ee a |

o ‘
{

Gentlemen:

In your letter of Decenber 8, 1971, you requested: a clarification of the. . |

status of various. school sections in place. These sections, upon survey,
|

were reserved by section 1 of the act of May 4, 1915 (38 Stat. .1214) but.
were in a withdraw status when the StatehoodAct confirmed. the grant and

transferred the available school sections to.the State.
The ‘Solicitor’8-

|

Opinion, H-36228, dated February’ 4, 1957 states that aside
from Secretarial approval of an indemnity selection, he knows'‘of "no means
of extinguishing the territory's claim to a school section reserved by the
act, short of ‘an act of Congress." The Statehood Act mentioned no exciu-
sions or extinguishment, nor did the revocation of the 1915 act disturb
any, reservation established when. the plat. of survey of |

a
2 school section

“

was accepted.
- .

The Secretary held.in the State of uontana, 38 L.D. 267 ‘(September 30, |

1909)that “the State's title does not attach mtil the. reservation: is Vd
- extinguished and the~lands restored to the public dowain.” In State of
New Mexico, 50 I.D. 402 (February 12, 1947), he held that title to such
a scnool ‘section does.not neceasarily pass to the-State by operation of
law, because the withdrawal delays the vesting of State’s

| title until
-the lands are removed

from the withdrawal and restored.
—

Your pending appiftcation A-067672.will be. adjudicated in line with the
position expressed above. You asked if the State may submit a new appli-cation in place of’eh closed in 1961. A request for a confirming .
patent for section 36, T. 13 N., BR. 3 W., Seward Meridian ‘will be-accepted J

_ reques g patent to |

- Meridian, which will be issued without 2 reservation under. section 24 of
£4 the Federal Power Act. ‘These lands were rejected from 4-0512738./ s

. .
‘

- = 2 tel
! 0 faa we ancedWEE
! me :

,

rieke."ei, earner ey Athen Pe

2i_ ama wnen revocation ang restoration appiication AA~visy resuits in
revocation of Public Land Order 5, JA new application may be filed



The SuigTWe:SENWs section 36, T..12 N., R. 3 W., Seward Meridian was
properly rejected from the application A-051278, however, and is not
available. Togetherwith the lands in the Teserved sections in
T. 15 N., BR. 3 W., Seward Meridian (A-051788) and in T. 14 48.,
R. 3 W., Seward Meridian (A-051784), these lands: are withdrawn by
Public Land Order 2993 for the protection and segregation of lands
improved and used by the United States. When, and if, at some time
in the.future, thewithdrawal affecting these, or other surveyed
and Teserves scRuoes. SSCLIONS,» CERce seq ana tag 4an0e restores to

_ the public domain, the State may thereupon apply for a patent
confirming that title to the lands vested in the State on the day
-the lands were released from the segregativa effect of the
withdravaly
a Sincerely yours,

Is/3e. A. Hagens
_
Chief

Adjudicator
ec:

:

A-051278

WHShore:ses 12/29/71

+ er aimee oe



Ma36528
September 24, 1958 _

|

GRANT OF RESERVED SCHOOL SECTIONSIi ALASKA SO_

MADE
BY SECTION 6(k) OF THE STATEHOOD ACT = >> GF SULY-7, -1958°(72° sta, 339, 343). cn

- Alaska: School Landa
-

Such portions of the school sections reserved for the Territory of_ ‘Alaska bysection 1of the act of March 4, 1915 (38 Stat. 1214;
—

gused and occupied by.a Federal agency.and contain Federalimprovementswhen the State is admitted into the:Union, are. impliedly exceptedfrom the grant made by section 6(k)of |the Statehood Act of July 7, 1958. (72 Stat. 339}.

et
th
ee



- UNITED STATES
DEPARTMENT OF .THE’ INTERIOR
Office of the Solicitor
Washington 25, D.C.

Mn36528
September 24; 1958

8 Memorandum

Tt, ©
Dhrectory Bureau of Land Hanagenent-

From - Solicitor
: SubjectGrant of reserved ‘school seétions.‘in Alaska nade. by

7 section 6(k) of the
Statehood

Act of July71,1958(72,Stat, 33%:343)
:

Sms 4.4s:aerabponee,toyourmemorendum of ‘July1% (sc0ne5
G; Fairbanks 014601), 4nquiring whether title to 1,693 acres.of school.
sections reserved Tor. the Territory of Alaska by section 1 of?the-act
of March 4, 1915 (38 Stat.1214; 48 U..S. C, 353) will paserto the State

“-yhen it is admitted into theUnion, if the lands are then withdraw for =
,

the use of the.Air Force. ‘It.appears that the Air Force is, using: the .1,693acres’‘for the. Ladd.Air. Force Baseand has requested ‘that ‘those «.lands be
withdrawn for such,‘USCe a a

™. _
“omhe reservationmade by: the “section 1 of theactof 1915.

attaches to sections 16 and36 in every township. and to certain. secmtions 33 in“an area specified in ‘the act, onlyif the particular sete >

tion has been surveyed and the platof: survey has been approved or
_ accepted by the Bureau.of Land

“wate
In other words, -lands,

which if surveyed,would fall in
the. sections 16, 36 or33 are.not

reserved by.the.‘section: le a a
- Section 6 (i) of. the ‘Statehood Act“of July 7, 1958 (72 Stats.
.339) répeals the section1 of the. act of 1915, effective upon admission
"ofthe State’Anto. the.Union: and. then. grants ‘the. reserved- school sections —'
to the Stat, ‘:. The section:6(k) containsnothing indicating that the grantis subject‘to any” exceptions. Neither does the section 6(k) Sontain any
provision authorizing theState toselect lands in lieu of. such reserved
“school sections as may: be withdrawn or otherwise appropriated’ on the date
{the grant‘wouldotherwise ‘become effective.: Each of the enabling acts.‘for the: other: States after granting certain school sections to. the, State
contains sucha lieu selection..provision thus implying that some.-lands
in the school sections were excepted from the grant, though not.‘expresely. '
excepted, The absence of such a lieu selection provision in the .set~

might indicate,the intention of Congress that upon admission of the

L/ Acting Solicitor's Opinion M-36243 (62 I. D. 22).

pore:

VION O(K), OF eLsewnere 1n tne Statenood ACT, CoOUpLed wWitN the grant or
Specific sections. namely those reserved by section 1 of thea act of 1915.

4



Mn36528

State it would take title to every legal subdivision of a section rew C ,

served by the section 1,notwithstanding any then existing withdrawal
.

of the legal ‘subdivision, its occupancyby a Federal agency and the
appropriation of Federal funds forimprovements therecr. But there is
a familiar rule of law that a granting act impliedly excepts therefrom
such land as prior to: the act has been set apart for the use of the United
States, poses

the granting act specially discloses en intention to
.

include it, We think that rule is applicable here, The withdrawal
ofcertain legal subdivisions of the reserved school sections, and their
eccupation and use by a Federal agency_and the appropriation of Federal
funds for improvements thereon constitut such a setting apart or appro=
priation of those lands:
made by the section 6(k) if and when it becomes effective, As held by
the United States Supreme Court land grantsare construed favorably to

would impliedly except them from the grant

- the Government: and nothing passes ‘except, what is conveyedin clear lan~
Guage, and if. there are doubts they are. resolved for the Government; not
against it.d/ Here, there is no langusgein the section 6(k) or elsew 9

~ wherein the act, indicating the intention of Congress that the State
should obtain title to land set apart for the use of a Federal agency
and on which Federal improvements exist.”

. There is no need to decide whether a bare. withdrawal of any
—

of the reserved school. sections, that is, a withdrawal not followed by
use and oceupatiom.by a Federal agency, would prevent the grant made |.

by section 6(k) from attachingwhen the State is admitted into the Union, .
We gather from your memorandwa that the 1,693 acres of the reserved school C.
sections: are actually being used and occupied‘by the Air Force as an |

air base. We assum that there are Federal improvements on the land being
so used and occupied./ The use and occupancy shouldbe supplemented by j
a public land order withdrawing the 1,693 acres and describing them in :
terms of the public land surveys so that there will be nouncertainty- |

as to which lands are granted to the State and those which are excepted
|if and when the Stateis admitted into the Union, 5 eet

am
e

’

(Sed) Edmmnd T, Frits-
: Aoting Solicitor

2/ Wilcox v. Jackson, 13 Pet, 266, 272; «.
|United States, 92 U. S. 733,° 741, 745; Scott ve Carew, 196 U. S, 100, 109;

| United States v. Minnesota, 270 U, S. 181, 206:-and Unite

5 .
: a

.
{

3/ United Statesvs Union Pac. R. Co., 353 U.S. 112, 116,

oo

| 42055
- 7 : 2 |

|

Leavenworth, etc. R. R, Co

CiDonnell, 303 U. Se 501, 510,
St Ve



United States Department of the Interior |

af

BUREAUOF LAND MANAGEMENT
\

_____an-

Steese/White Mountains District Office a =
1150 University Avenue «8

Fairbanks, Alaska 99709-3844 -
"IN REPLY REFER TO:

2620 (080)

1/33 [9°

Memorandum wt

Deputy State Director (930)
|

District. Manager_(080). en
‘Subject: Third Party Use of Reserved School Lands

We have a number of cases where school lands were withdrawn prior to statehood
and remain withdrawn to date. These areas are noted on the MTP as State
Grants Act of 1915. Often BLM has management authority over third party uses.

' Once such-area is the unpatented portion of Section 16, T. 1S., R. 1E.

F.M., withdrawn by PLO 1760 on 11/21/58. Since the parcel was surveyed in
f . 1913 and was vacant, the parcel was reserved as school lands at the time of
“passage of the 1915 Act. While the Statehood Act was passed on 7/7/58, it was

not effective until 1/3/59. The land was withdrawn during the intervening
period.
Because of the withdrawal, title did not vest at the time of Statehood.
Therefore, the plat notation is a misnomer. . The land remains reserved as
school lands but has. never matured to grant status. Under Section 906(b) of
ANILCA, Congress provided. a quantity grant to satisfy all “in lieu" selection
rights whereinthe State, upon exercise of these selection rights is deemed to
-have relinquished all‘right, title, or interest in| the un-vested outstanding
"school lands.
Since GVEA has approached us with an inquiry concerning the filing of
powerline right-of-way on ‘this parcel,

we need clarification of some ‘grey"aréas:

41) Since 906(b) relinquishment ox rights is predicated upon the exercise
of selection rights, has the State filed any selections under the
906(b) grant?

2) Since third party use requires the State's consent under the 1915 Act
and since the school lands were reserved as a source of revenue for
the schools, can we charge GVEA rental on the right-of-way even
though the 43 CFR 2800 regulations do not provide for right-of-way
rental for REAS (in the event that the State conditions their consent

“ ' with a rental requirement). (See Solicitor'’s Opinion of 2/8/55.)

Public Lands USA: Use, Share, Appreciate



3)

4)

therea procedure established wherein the State Grant notations
will be removed from the MIPs at the time the State exercises it's
sélection ‘eights under. 906(b)?

|

As a separate issue from the above cited parcel, attached. are both
State andBLM MIPs for T. 1S., R. 2.W., F.M., which reflect a
patented portion of Section 33 (University land), and Section 36°
(School land), both of.which are located in the Blair Lakes Bombing
andSugnery ‘Ranges:

a

_The Range was: withdrawn in 1941 ‘by EEO 8847, “EO 9526 subsequently- amended.EO 8847 to provide a specific termination.date. -The
withdrawal wasterminated on 10/28/52, but. the landwas not restored
“to public domain status.. TheAir Force continued to use the Range

-.—umder_a_letter_of authorization from the Secretary of the Interior... .
-until” 5/4/62, when PLO 2676 revoked,the termination clause set out in..
EO 9526 which, in

» effects extended the EO 8847:
withdrawal.

to the

present.
.

OF concern, are:
a) Was the. confirmatory patent proper]ly issued inLight of ‘thewithdrawal? .
b) The State plat reflects State ownership which does not appear to

exist. .The likelihood of. State authorized third party.use is
very high, placing us in ‘the position of pursuing a trespass
action. The magnitude of this type of problem is unknown but
needs to be resolved before trespass occurs. _

A teBolstad
.
Dit ,

5 Attachments :
1 =:

in
&

O
ot

MTP, HI, SurveyPlat for T. 1$.,R. a E., F.M.
MTP (BLY and State). T. 15., R. 2W., FM. -

PLO 1760 |

'Solicitor's Opinion 2/8/55
Briefing

Paper,
COE

Agreement,
Solicitor's Opinion of 10/28/71



IT5Aa
Plo i760.Ly |

Oo

[inzi> $8

yok

[Public Land Order 1760}
*

WITHDRAWING LANDS FOR USE OF THE px-PARTMENT OF .THE ADR FORCE FOR MII~TARY PURPOSEZ

, By virtue of. the authority vested in- - the President,and Pursuant to Executiveoe oe “+ Order No.’-20355 of May. 26, 1952,.3¢ is -

ordered as follows: ase-sp-de Subject.to valid existing rights, the....
|

following-described..p-y blic lands “inAlaska: are hereby withdrawn from; all.-forms ofappropriation under the public-owes
/ .Jand laws, including themining

woe,

leasing laws and the act of July 31,
2

"1947 (61 Stat. 681; 30 U. 8. C. 601-604)
|oo

as-amended, and reserved for use of theDepartment of the Air Force formilitaryUI Pases : -

.

{Pairbanks 014601} -"

T.IRRiw, - .
* Bac. 16:
‘The.area described contains 640 acres,

‘[Pairbanks 014602}

PameanxsMrwuyw
16, lots 1,2, 8, 7, & SEYNEW, EYSwy*

and BEY. :
:

,

O8 dsscribed aggresnte 412.54 acres.
[Palrbanks 914603} :

Parnnanxs ‘MramianTAIN SR IR,
/Sec. 83. | wotsThe area describod contains 640 acres.

Phe total giea withdrawn by tus orderis' 11869954 pores.2 Department of the Intertor re-
.

' tains jurisdicticn-over the managementof the surface and subsiirface resources,: - :

‘+4 Includingmineral resources, of the lands.,

? No disposalof such resources will. be
made except under applicable Pubiic-» land laws. with.the concurrence of theDepartment of the ‘Air Force and, «here
necessary, only after appropriate modifi-
cation of the provisions of this order.” “.;

|

Rocrr Ernsr,Assistant Secretary of the Interior.
oo _.Novemaxg 21, 1958,

“UP. B. Doo, 58-0968; Pilea: Nov. 96, 1058:
.

8:54 a ma)

(
a
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history is there any indication that'a preference-right applicant shall
_
beentitled to any more thanis given him by the quoted language,
namely, a rightover others to receive a lease i/ a leaseis issued...The. .

Department ]has consistently.cheld.that
the act. confers upon him no’ r

vested rightto. theissuanceof a lease. Harry J. Lane, Admr.of the
,

Estate ofMary A. Lane,A. 24028; April 30, 1945 (unreported);
“Charles S: Hill et al., 59 1. D. 215 (1946). Appellants? attempt to
distinguish their rights from those of a section ii/ applicant must
--therefore:fail.. ene

:
_in.answer to the:Contimissiaiier’s‘statement that they.hind shown6

3 equities which would justify amodificationof the withdrawal to per-amit the issirames
of

teases; appellants inake the-bare statement:
that——

Pee Robinson e¢ al, drilled a testwellon theirlease-at considerableexpense. —
~: No details are given asto the timeof drilling or the, amount of ex-

. penses, or any other facts showing:any substantial ‘equities im. the
lessees:

*
‘Appellants alsoassert that throughMorgan’s cooperation,a

_-well was drilledon adjoining land which
|

resulted
i
ma

discovery.
of

pétash and occasioned the.withdrawalin question. How this gives
LO . ..~ Morgan any equitiesin theissuance of a new leaseis not,at all evident.. a ° It is clear that the Commissioner’s decisions were: correct.*

+ They
aretherefore affirmed.. C. GraxbDavmson,

Assistant Secretary.

Se
f

.
STATE OF NEW MEXICO.

A-24400°
s

Decided February, 12,1947
; School Sections Within.National Forests—Title of the. State.

“Title toschoolsectionswithin national, forésts does not vest in the’State of
New’Mexico until the lands are removed fromthe national forest (sve. 6 of

theNew Mexico Enabling Act.of June 20, ‘1910, 36 Stat. 557,562).

School Sections—Title oftheTerritory——Title of the State.°a : The fact that title to school sections, previously surveyed, vested in the Terrie;

tory,at ‘the time of the granting act of 1898: (30 Stat. 484) does not have
the result ‘that title necessarily passed to the State by operation of law,

“since section 66f the New Mexico Enabling Act of June 20, 1910 (36 Stat.
557, 562), delayed the vesting of the State’s title until the lands are re

“moved from the national forest; also in cases where the lands had bee
. includedin the forest after having been

surveyed.
here is one éfTa

ep

D 0

‘ing that the application covered lands in secs. 21, 22, and 28, Tr. 2 S., R. 19 E., 8.Le.Me
the Commissioner.said that all the land, except that in sec. 28, wan withdrawn by Ordet.-
No. 256. Sincesec. 21 is also not included in the withdrawal, the application should not

~ have been rejected as to the land in that gection.. The affirmance of this decision is on the
understanding that this error will be rectified.
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, February 12, 1947.-
APPEAL FROM THE GENERAL LAND OFFICE*.

-
_

The State of New Mexico, by its Commissioner of Public Lands,
has appealed from the ruling of the. General Land Office dated

- June 18, 1946, which held.that title to sections ‘16 and 36, T.
19 Ss

R.12 N.M. P.M,had not vested in the State.
The plat of survey for thé above sections-was. approved on

March18, 1886. By proclamation
ofApril 24, 1907 (35 Stat: 2127),

the sections were included the Sacramento National Forest and
have never been eliminated therefrom. Relying upon the second

|

proviso of section 6 of theNewMexico Enabling Act of June 20, 1910
. (36 Stat.557, 562), theLandOfficeansweredin‘the“negativethe1 State:

Commissioner’s inquiry whether
the title to the above sections. had

bf section 6-of theNew Mexico Enabling Act of June 20, 1910, supra.

vested in the State
In support of its conciudion that title to the sections vestedin fee

simple, the State.contends on appeal that the school-section grant to
_ the Territory ofNewMexicoin the act of June 21, 1898 (30 Stat.
484), was a grant in praesenti, and that the: fee simple title, acquired
by the Territory, “eame to the State‘ofNew Mexico along with the
territorial Capitol and other property,by. operation of law.” . The- State argues that the creation of the Sacramento National Forest
could not legally interfere with the vested title of the Territory, andthat it would not-be reasonable to-construe the land provisionsof the
New Mexico Enabling Act, supra, as divesting the State of the title.
Indemnity selections for the sections herein question, the State con-
‘tends, would not serve its purposes since the entire township 19, with -

‘Small exceptions, is owned by the State, so that, the land pattern in
‘thearea would be greatly

disturbed
by the exclusion of. sections16 and 36. -

‘The present controversy is determined by the express provision

ihe portionofthat section which is here relevant reads as. follows:.Ee 8 _* That the grants of’ sections two, sixteen, thirty-two, and thirty-six.
tO said State, within national forests now: existing or “prociaiined, ‘shall notthe title
embracing ‘any of said sections is restoréd -to the public domain > but said‘

fgranted séctions shall be administered as.a part of. said forests,‘and at the
lose of each fiscal. year there shall

be paid by the
Secretaryof the Treasury

ate until the part.of said national forest

State, its mmon-school fun portion of the
8 proceeds ll the ational forests within said State as the

nds hereby granted -to said State ‘for rposes which ituate
ithin forest reserves, whether surveyed .or unsurveyed, and for which

ral Land.Office and the G re abolished
@ their fu ferred t f Land Managem

N 3 of 1946 (11 F. 7875, 78762 7776).
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indemnity has been’ selected, may bear to the total area of all tlie national
forests within said State, the area of said sections when unsurveyed to be
determined by the Secretary of the Interior, by protraction or otherwise, the
amount necessary for such payments being appropriated ond.made available
annually from‘any money |

in the
‘Treasury

not otherwise appropriated.
_ Eitaliessupplied.]

The italicized language makes it"clear that title to the sections

:

in
question does not vest in the State until the lands are removed from
the national forest. In order to overcome the expressprovision of
‘the statute, the State lias cited numerous authorities designed to sup-
port its argument that fee simple title was acquired by the State and

_ that such title was disturbed neither by the creation of the national
forest norby the New Mexico Enabling Act. None of the: authori-
ties serves to refute the result reachedby the Land Office..

Thus, United States-v:King and Coze, 3-How. (44-U: 8.) 773. -

(1845)
;

Wilcow v..Jackson, 13 Pet. (38U.S.) 498 (1839); and Cooper
v. Roberts, 18 How. (59°U.S.) 1738 (1855), are cited for the proposi-

&
N

é
4

tion that the grant of the sections by the 1898 act was a grant in prie-
senti so that, the landshaving previously:been surveyed, title vested
in the Territory when the act was passed. But theissue here pre-—
sentedis not whether title passed to the Territory. In fact the Land
Office, referring to the precedentof Tilléan et al. v. Keepers, 44 L. D.
460 (1915), stated specifically. that title to sections 16 and 36, sur-_
veyed prior to the act of June 21, 1898; did pass to.the Territory at the
date of that. act unless the lands at that time were reserved or other-

wise disposed of or were known to be mineral in character. C7}.
United States ex rel. State of New.Mewico v. Ickes, 72 ¥. (2d) 1
(1934), cert. denied 293 U. S. 596. Rather, the

iissue is whetlier title
vestedintheState.
Arguing from the acquisition of title by the Territory, the State

-quotes from Article 22, section 6; of the New Mexico constitution, and.
from theopinion in the case of Brown v. Grant, 116 U.S. 207 (1886),.
-in order to sustain its contention that title passed to the State by op-
‘eration of law. But the veryquotation from the Supreme Court

. opinion, suppliedin the briefof the State—“Unless otherwise declared
by: Congress, the title to every speciesofproperty owned by a Terri-
tory.passes to the State uponits admission ‘into theUnion” (116 U. 5.
-at p. 212; italics.supplied)—shows thatin the present case title did
not pass to the State, for the,abové-quoted portionof section 6 of the

_ New MexicoEnabling Act, in haec verbis, contains such a congres-
~ sional declaration “to the contrary.” .And, of course, the provision
of the NewMexico constitution that “All property, real and personal
* * * belonging to theTerritory ofNewMexico, shall become the

property of this
state” (Art. 22;

sec. 6), was:not intended to, and in
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any event could not, prevail over the express terms of the New Mexico’
Enabling ‘Act The Presidential proclamation of January 6, 1912.
(87 Stat. 1728), providing for the admission of the State‘of New:
Mexico, stated’specifically that such proclamation was “in accordance

©

-with the provisions” of theNew Mexico Enabling Act. _

. The State, citing Wélcow v. Jackson, 18 Pet. (38 U. S.)-498 (1889), . oO
and Hibberd v.:Slack, 84: Fed. 571 (1897), contends that the vested
title, acquired’ upon the survey of the land, could not be disturbed

the creation of the Sacramento National Forest
and that therefore

the-reasonablemeaning of the above-quoted proviso of section6 of.
_ the Enabling’Act could only be that sections 16 and 36. should not.

-

-vest’in the-State if they had-been included.in.a reservation. prior to...
the identification bysurvey. It need not here be determined whether —

the inclusion: within the forest had any effect on the title of the

not-be interpreted’ in the narrow manner. suggested by the State.
Section6, in. general language, delays the vesting ofthe State's title
to lands “within national forests now existing or proclaimed.” The
“statute specifically inchades in this provision lands within said forest .
reserves, “whether surveyed or unsurveyed,” and there is no indica-

‘Perritory® for in any eventsection 6 of the Ensbling-Act-should——

{4 .

- {ion whatever that that rule was to be limited to land surveyed after7 jts inclusion in a forest reservation. ‘Section 6, it shouldbe noted,- “——~
does not preclude the acquisition of title by the State, but merely de-
jays it until restoration of the lands to the public. domain. Moreover,
it provides that the State be granted, as compensation for such delay,
‘a proportionate share of the gross proceeds from all the national for-
ests ‘within the State. Special consideration was thus givén to the- jnterests of the State in the New. Mexico Enabling Act, and this

\ constitutes an additional reason why the provision should not -be
limited unjustifiably, in violation. of the clear terms of the statute.
~ Finally, the State contends that the interpretation of the Enabling
Acthere adopted would “divest vested rights.” ‘But any. rights.which
"syp maybe noted. that in the case of Brown y..Grant, supra, involving the identical

provision of the Colorado constitution, the. Supreme. Court, after setting forth the above-
quoted language, continted asfollows: “The provision in. the State constitution to that’ effect was only declaratory of what was the law.” Le. declaratory: of the rule that title
passes tothe State. “ynless otherwise declared by Congress.”

3 The-ense of Hibberd -v." Stack, supra, held. onix. that school lands title to which had
vested in a State could not be made part of &@ forest reservation. Similarly, the dictum in
Whleox v. Jackson, aupra. at p. Sis. quoted ‘by the State. that “whensoever a tract of
land shall have once been legally appropriated to any purpese, from that moment the land
thus appropriated becomes severed from the mass of public lands: and * * * no subse: |

quent law, or proclamation. ‘or xale. would be construed to embrace jt. or to operate upon
it,” does not resolve the above-ntited Issue, nainely the effeer of a reservation upon the
title of a Territory. C/.. generally. memorandum opinion, July 16. 1946 (Mf-38540), 59

.
. e public domain by a forest

280, entitled, “Reciamati Withdra yed Arizo Schodi La hich,

. teserve, lands remain subjectto a reclamation withdrawal
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the State of©‘New Mexico might have to the lands could only have
been createdby the Enabling Act. There cannot be

any
vested

rights
of a State prior to its admission to theUnion.
The conclusion here reachedis in accord with an earlier ruling of

the
Department.

In a letter of January 15, 1929, to the State Com-
missioner of Public Lands,the Secretary took the same view concern~-

ing sections 16 and 36, T. 16 S., R. 13 E., N. M. P.M. The view also
was sustainedby a decision of the District Court of theUnitedStates.
for the District of New Mexico. In the unreported case of United
States v. Nelson A. Field (decidedAugust 8, 1921,.No. 760, Equity),

" District Judge Neblett determined the status of certain school sections
(section 16,T. 17.S.,R. 12 E., portions of section 36,T.17.5., R. 11

ESN. M.P.M., ete:)“which, like the sections here involved, had been

curveyed prior to inclusion in a forest reserve. He ruled that the

Thedecision of theGeneral
Land Officeis affirmed.|

C. GmarpDivibsow,~

Assistant’Secretary.

HORACE CRISP v. OMAR LeROY MAINE

A-24311 «Decided February 14, 1947

Homestead Entry—Establishment ‘of Residence—Residence
Required

for
~

Final Proof-—Contest Proceedings.
LA charge of failure to establish residence is not sustained by evidence to the

,

’
effect that the residence maintained was not of the character

contemplated“by the
requirements

of. final proof.©
HimitstesaEntry—Establishment of Residence—-Good Faith of Entrymin—’

Elements of Residence Required for Final Proof.
The good faith of the entryman is the basic essential in determining whether
~ reSidencehag been established (Slette v. Hill,47 L. D.108), and the rule
laid down in ‘that case is in no way dependent upon the establishment of
the elements of residence

required for final proof, such as a habitable house.
Cf. 43 CFR 166.26.

Homestead Entry—Good Faith of Entryman—Establishment of Residence.
“he determination whether an entryman has acted in good faith must be
a
- “made. in the light of all the circumstances of each particular case; and
. dD this connection the amount of work done by the entryman on the home-
tat.. stead and his efforts to secure a well and to build a house are important.

HomesteadEntry—Good Faith of Entryman in Establishing Residence—
'

‘Primitive
Conditions

on
Homestead-—Possession

of Shack
SomewhereElse.

The fact that the entryman “had

*

‘ashack on some other place; that as ‘com-
. pensation for his work there he was to obtain a certain portion of that



w
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_as'the-casemay be.In view “of-the- foregoing,-and. inasmuch. as.it/appears from the -

39 LDhe

|
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Not only is there nothing in‘this. act, which ismanifestly.o remedial. _
statute, beyond the use of the word “ person” to indicate that Con-eye pers

_ gress intended to limit the provisions of the act to natural persons, ’.-
but, onthe contrary,by including “ selections ” as well as “entries ”
and.“ locations,” it is apparent that the act was not intended to be
limited to “persons” as distinguished from a State.or any other
corporation, The term

“ selection,” as used ‘in the land department,
‘génerally represents. the filing or presentation of a claim by'a State“

* ora railroad company and.is seldom used to indicate -the claimof an
—

individual, which is usually known
as an ‘“

statute of the State of Utah above cited, that the Board of Land
Commissioners—has_the direction, management, and control of the

_ . lands granted, to the State by the government, and as.said boardhas.
“elected: to accept patents for the surface rightsof these Jands, the list ~ .

of selections has been.approved, subject to the reservation contained“in the act, and the same
is returned herewith.

. 0

scriooL LANDS-SURVEY-NATIONAL ¥OREST—JURISDICTION OF.LAND -
DEPARTMENT." -

Seams or Montana.
—

The grant of sections 16 and 36 made to the Stateof Montana by the act of Feb-“ puary 22; 1889, for school purposes, is:a grant in presenti, but the right of
the State thereunderdoes not attach to any particular tract.of land until
identified by survey; and, where prior to ‘such identification any section
‘16 or 36:is.embraced in a national forest, the right of the State.to that
’

specific, tract does not attach so long as the reservation continues, but the
- State is entitled ‘to select“ indemnity therefor...“ -

”

Acting Secretary’ Pierce. to. the. Attorney-General of Montana, Sep--
(FLW. OC): |. __ tember30,1909... - (S.-W. W.)
‘I have received your letter of the 7th instant relative to a contro-

_ yersy which his arisen between officials of the State and officials of
the United States Forest Service over a portion of section 36, town-

_ ship'32 north, range 19 west, at or near the station of Belton on the
Great Northern Railway, in Flathead County, Montana.
It appears that this land was surveyed in the field between August:

. 20 and 25, 1902, and.the township plat, which was approved March ~

< 10; 1904; was filed in-the local office October 17 of that year. Subse-

~ Tand was by pro ?

- and Clarke National Forest. -

: :

uit rior to the approval OL LUBE Pins, wo caequent’) ;
tan af Tana @ 1092. made a of the Lewisa
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It. seems that on‘ or about July 7, 1909, application was made- td
the State Board of Land Commissioners for the purchase of the south |

- half of the northwest quarter of section 36, whereupon that tract,
- together with other lands in the same district, was offered for. sale
after -due publication of notice; that on the day of the sale a repre-
sentative of the Forest Service served written notice upon the assist"
‘ant State land agent and others that the United States did not recog-izé

the'claim of.the Stateof Montana to any portion of said section
~~ 96, and that-no pirchaserfrom the State would be. allowed to take
‘possession thereof; that notwithstanding such notice the. land was
sold on August 5, 1909, to L. C.. Gilman, the highest bidder, who
paid $75.50 per acre therefor, and the sale ‘was-thereafter confirmed
by the officers of the State; and that agents and employes of the

__ Forest Service of the United States have taken possession of the land,
-proceeded to fence. the same witha substantial fence, have ordered

'..+ all persons off; and claimed the right and title thereto for. the United
-

States as against the State and all persons whomsoever.
You maintain that the title to this land is in the State under and

by virtue of sections ten-and eleven of the act of February 22, 1889
(25 Stat.,676), by which the State ofMontana was admitted into’

the Union and which granted to the State sections numbered sixteen
and thirty-six in every township for the support of common schools.‘It is submitted that the act admitting the State into the. Union con- .

_ stituted a contract prescribing the conditions of admission,whichweré
duly accepted by the State; that it also constituted a grant of lands
_in presenti which can. not be subsequently changed or modified by

"legislation on the part of the government of the United States alone
so as to deprive the State ofvested rights.
You have submitted the matter to this Department under the be-

_lief that the Department has jurisdiction over the same and you
desire that action be taken to vindicate the rights of the State, to

In reply I have the honor to advise you that ecting the ‘sub-
|, ject-matter of the controversy this Department.is without jurisdic-.tion andwithout authority, tointerfere in any manner whatever. If,

as maintained by you, the land is not part of the national forest,
within the limita ofwhich it is included,it isbecause title has vested
in the State. If, on the other hand,

title has not vested in the State
and the land was properly included in the national forest, it is no
longer within the jurisdiction of this Department but is.under the
control of the Forest Service.. Inasmuch, however, as you seem to
desire the views of this Department:upon the subject, and as the De-
nartnrent has-nerete pre-in-its- adjudication.o similar questions found
it necessary to construe the laws involved, I shall inform you as to
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the constructionplaced upon such laws together with a statement of
ie reasons therefor.

-

In making the grant of. land to-the State of Montana for the sup-
port of common schools, the act of.

Mebruary
22, 1889, supra, pro-

vided, in section ten. thereof, that—
. Upon the admission of each of said States inte the Union sections numbered
sixteen and thirty-six in every township of said proposed States, and where

. such sections, or anyparts thereof, have been sold or otherwise: disposed of by...
or under the authority of an act of Congress, other lands equivalent thereto, in’

., legal -subdivisions-of not less than: one quarter section, and as contiguous as
'. may -bé to the sectionin lieu of which the same is taken, are hereby granted
: to saidStates forthe. support of;common schools, such indemnity Jands to be...
selected ‘within said-States in such manner as the legislature may provide,
with:the:approval-of-the Secretary of the-Interior: Provided; “That. thesixteenth: ~

.

and thirty-sixth’sections ‘embraced :‘in permanent. reservations for national:pur-
. poses.shall not, at any time, be subject to the grants nor to the indemnity pro-
visions of: this :act, nor shajl_any lands embraced. in- Indian, military_or_other
reseryations:of any character be. subject to the grants or. to the indemnity pro-

- visions of this act until the reservation
shall have been extinguished and such

_
lands restored to, and.become a part of, the publie domain.: “The foregoing section making the’ grant of school lands to the -

Stateis similarinmany respects to previous legislationby Congress -

making school grants to other
States, but the actin question contains -

a somewhat unusualprovision in that section eleven declares:
And such lands shall not be subject to preemption, homestead, or any other

.
. etitry. under the land laws of the United States whether surveyed or

unsurveyed,but shall be reserved for school purposes only,
~

It seems that the State’ relies upon the provision contained
i
in sec-

tion eleven,above quoted, under which it is claimed
Congress plainly

intended.to reserve the.particular sections named: in the act to the
State for the purpose specified, and thatin view of that provision
of the granting act Congress can not without the consent of

the
State

make any other disposition of the land.
.By.the act of February’28, 1891 (26 Stat., 796), Congress amended

sections 2275 and 2276 of the Revised Statutes, which relate to the
school grants ‘to the‘States generally, and ‘provided themethod of
selecting indemnity therefor. As thus amended these sections clearly
provide that if, prior tosurvey,.settlementis made under the preemp-
tion or homestead laws, upon land afterwards found to fall within

*

section 16 or 36, such settlement shall be protected and the Stateis
relegated to tating indemnity therefor. In construing the act mak-
ing the grant to the State and the act of 1891 amending sections 2275
and 2976, this Department has repeatedly and uniformly held that

- a State admitted into the Union. under the said act of 1889 acquires
no rights to landsin sections 16 and 36 prior to the survey, and that
:the provisions of the act of 1889 where they conflict with sections
‘2275 and 2276, Revised Statutes, as amended,:are superseded by the

"provisions of the amended sections and thatthe grant of school lands__———-
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provided forin the act of 1889 must be:administered and adjustedin
‘accordance with the later legislation. See State ofWashington 7. -

Kuhn (24 L. D.,12); Todd v. State of Washington (24 L. D., 106)3
South

Dakots
v.Riley (34 L. D., 657) ; South:Dakota v. Thomas (35171).

It. will ‘be observed that the cases. cited involve conflicts between
—

settlers prior to survey and the claim of the State under the school.
grant, and. the:Depaitment held that‘in view of the plain language
of the amendatory act of 1891 the claimsof the Biates must yield

to
“those of the settlers.

-. TheState maintainsthat’Congiéss hadno:tathority tothus modifythe granting act of1889-without. first. procuring the State’s consent,
-andwhilethat argument,whateverbe its:force,might have been prop-
erly.~presented- in:-the-cases-citéd-it-has little or-no- bearing upon the.
question now under consideration, ‘becauseit will be: observed that”

--: thé inhibition contained: ‘section eleven of. the granting act was

fo
y

“specifically against the making:ofanysettlementupon orentry-of-
the lands embracedin sections

:
16 and 36, “ whether surveyed or un-

“surveyed,” ‘under the:preemption, homestead, -or other land laws of
‘theUnited States. Congress ‘did not declare that by*making the

_

_grant to the State the power of the United States tomake any ‘other:
:

"
. disposition was

thereby lost;'on the contrary, that suchwas not the
intent of Congress

4

as,manifested fromthe fact thatin.the granting
“act special provision was: made whereby the State might be:indem-
nifiedin the event. the lands found to fall within the limits of the
school sections granted Should be embracediin “

Indian; military, or
". other reservations ofany character.”

_
This Department and the courts also have uniformly held thatthe- grant of séctions 16 and 36 to the State does not vest until the lands ~

“areidentified by survey; and the date of the survey is. not fixedby
thé time theworkis‘donein the field but by.the approval of the town-
‘ship plat by the proper authority; (5L. D., 415; 24 L. D., 54.)

In ‘the case of
Cooper

%.
. Roberts.

(28
-

How.,18), the Supreme
Court:said:

-
-

- We agree, that‘anti the survey ‘of the ‘township ‘and the ‘designation of the __
me, specific section, the right of the State rests in compact—binding, it is true, the

pubHe faith, and depending for execution upon: the political authorities. Courts -

.. of justice have no authority to “mark out and define the land which: shall be
“ gubject to-the grant. But when ‘the political authorities have performed this

duty, the. ‘compact has an object, upon which. it-can attach, and if there is no.
legal impediment the title of the State becomes a legal title. =

The same court in the comparatively recent case of Minnesota. v.
“Hitchcock (185 U.. s., 898), after quoting from the decisionin the
_ case of Cooper v. Roberts, supra, used the following language:

But
while tis is-true, 1

it 1s also true that Congress does not, by
the

section.
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burdens which muy rest upon lands belonging to the government within the -

state, or to transform all from their existing status-to that of public lands,|
strictly so-called, in order that-the school grantmay operate uyjion the sections.
named. It is. f course. to be presumed that Congress will act in good faith;
_that-it will not attempt to impair the scope of the school grant; that it intends

’
that the State shall receive the particular sections or their equivalent in ‘aid
of its public schoul system. But considerations may arise which will justify
an appropriation of a body of lands within the State to other purposes, and if
those Jands have never become public lands the’ power of Congress to’ deal
with them is not restricted by the school grant, and the State must ‘seek relief

. In the clause which gives it equivalent sections. Tf, for instance, Congress in
its judgment believes that withinthe Imits of an Indian reservation or unceded.

—

Indian country—that is, within a tract which ig, not strictly public lands—
certain lands. should be set apart for a public park, or as a reservation for

_ military purposes, or-for any other. public uses, it has. the
power

notwithstand-
ing the provisions of the school grant section.

~

So, iin construing the grant of school lands made to the Stateof

AO
,

é

'
Nevada- by: the act approved” March 21, 1864 (13 Stat., 30), the”. Supreme Court, after stating that the grant was a grant in

in presenti,held that—
.

until the status of the lands was. fixed by a survey and they were capable of’
identification, Congress reserved absolute power over them: and if in exercising
it the whole or any part of a sixteenth or thirty-sixth section had been dis-
posed-of the State was to be compensated by other lands equal in quantity.
[Heydenfeldt v. Daney Gold and Silver Mining Company, 93 U. S., 6834, 640.]

It will thus be seen that the grant to the State of Montana, like
school grantsmade to other States, while a grant in presenti did not
attach to any particular tract of land until it was surveyed; that if
prior to such survey, thatis, prior to the date when thatsurvey is

officially approved, Congress, or some officer of the government act-
ing under the authority of Congress, should make other disposition"

of the land, the right of the State to that particular section is thereby
defeated ; otherwise it would have been useless for Congress to make‘
any provision.whatever for the taking of indemnity.
This Departmenthas recently had occasion to consider similar ques-

tions in connection with a case arising in South Dakota, and you are
respectfully referred to the decision renderedin that case whichis

‘
published in the 'thirty-seventh volume of Land Decisions, at page
469, et seq.In view of these considerations this Department iis of the opinion
that the land involved herein was legally includedin the forest re-
serve prior to its survey, and that the State’s title does not attach
until the reservation is extinguished and the land restored to the
public domain.’ However, under the terms of the act of February 28,
1891, supra, the State, without awaiting the extinguishment of the

_ Yeservation, may immediately avail itself. of the privilege of taking
= indemnity for the lands so

reserved.
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252 7 "DECISIONS RELATING ‘TO.THE PUBLIC
LANDS.:”

Upon careful consideration itisbelieved”thatyouwillperceive“that .the act of 1891. was manifestly passedin the interests of the States,.
- and that

notwithstanding ;‘the somewhat unusual. language of the
eleventh section of the act of: 1889 the States admitted. into the ‘Union
thereunder—Montana.being. one of them—have derived material

-

|

benefits fram. the actof 1891. By the granting act landsin Indian,
_ military,or otherreservationsofanykindaredeclared to benot sub-
ject to the grants or to'theindemnity provisions of theact until the—
reservation.“shall have been extinguished; the Statesare confinedin

«

taking-indemnity-to-tracts- contiguous to-those-in_liew of which_the

indemnity
i
is taken; and thereis no provisionfor the taking of-in-

_

demnity
i
in lieu of unsurveyed landsin any reservation; while by the

act of 1891 the indemnity may be taken anywhere in‘the State; the
States need not await the extinguishment of the reservation before.
taking indemnity for the school sections situated therein;-and the
quantity of indemnity to which the States:may be entitled may be

‘ ascertained without awaiting the extension of the publicsurveys
over

the reservations involved.
Moreover, by modifying the terms of section eleven of the granting

. act, Congress, by the act of 1891, evidently had the welfare of ‘the
Statesin view, because, if no protection had been afforded settlers who

. ‘prior to survey might locateuponJands afterwards foundto bewithin _
_ the,sixteenth. or-thirty-sixth section, it is absolutely certain that the |

developmentof the Stateswould have been so retarded as toresultin
incalculable

damage. Under the law as:it now stands, however, set-tlers who located prior to survey-are protected, and it is beheved that
itwill not be seriously questioned that this fact alone has largely con-
tributed to the rapid:

development
of the States.admitted

under the

act ‘of 1889.this connection it is believed that an opinion recently rendered
by the Attorney-General on a question somewhat similar. may have
some bearing upon this case. The question involvedin that case was

the construction of the act of August 18, 1894 (28 Stat., 394), grant-
ing the preference right of selection to certain States and Territories,
and the Attorney-General, to whom the matter was referred for an —

opinion, held September 15, 1907, that notwithstanding the lands
might have been withdrawn for the State upon its application for o

survey, until the State’s right was actually fixed to some specific tract

position of the land and thus defeat entirely the State’s right to make
the selection. [See 38 L. D., 224.]

by proper selection, the government had-authority-te-make-other-dis——


