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Senate passes bill to stop 'legal thievery' of property
SQUATTERS: Measure would stop them from gaining title to land.

The Associated Press
(Published: May 14, 2003)

KENAI -- The Alaska Senate has passed a bill that would wipe the 800-year-old common law doctrine of adverse
possession from Alaska law.

Senate Bill 93, sponsored by Sen. Tom Wagoner, R-Kenai, repeals Alaska's adverse possession law. The doctrine,
which first was established in the Middie Ages, could allow squatters on private property to legally assume
ownership of that property under certain well-defined conditions.

Wagoner said it is a doctrine the state should abandon.

"Qur law, right now, allows a person who has no claim of ownership to squat on someone else's property and, as
a result of their illegal trespass, the squatter could actually secure title to the property they are squatting on,"
Wagoner said. "That is simply legal thievery -- to me, that is offensive and it needs to stop."

For the doctrine of adverse possession to apply in Alaska, a squatter would have to live on someone's property
for an uninterrupted period, seven to 10 years, depending on other factors.

Wagoner said earlier in the session that some owners of Alaska property might be vulnerable to such takeovers.

"In Alaska especially, many people buy large parceis of land. Often that land is very remote and this doctrine
puts undue hardships upon those landowners to police their property," he said.

There are some exceptions in the bill. Wagoner said boundary disputes would continue to be settled through
adverse possessian.

Also, the doctrine could apply in maintaining public services, such as highways, roads or trails in which the public
has a vested interest, as well as when, for periods of 10 years or more, the land has been used for gaining
easements for utility purposes.

Senate Bill 93 now heads to the House.
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FACTS ABOUT ADVERSE POSSESSION AND PRESCRIPTION

e The law of adverse possession is a set of rules based on statutory and common law applied
by Alaska courts mainly to resolve boundary dmmates between owners of adjacent property both
of whom have at least some valid recorded title."

e Under this law, the party in such disputes who has continuously used land in a manner
clearly visible to the other party for a period of many years is favored oyer the party who does
nothing and delays for the same peried to bring that party's y's claim to court.?

& The law serves three purposes: 1) discouraging old claims from clogging the courts, 2)
conforming the recorded title with actual, sccepted land use patterns, and 3) protecting third
parties who may have reasonably relied on appearances of ownership.’

s The law aids other persons who have acted reabouably but without benefit of legal advice
such as relying on an oral gift from ones grandparents or on a mistake about legal documents,*

e The Alagka Supreme Court has approved use of the law in favor of a pure squatter (someone
without any recorded document to any land) in only one case where a 71 year old Tlingit man
had used land for 55 years by the time of trial.”

¢ A special rule of adverse possession called golor of title applies when the land use is
preceded by some written document conveying the land even if the document is invalid. Such a
document .»hortens the required pcrmd the land must be used and defines the land {o be acquired
under the law.® Thig special rule is not affected by t he p roposed legislation but is not sufficient
to_govern all situations, like the ones described above, where adverse possession properly
resolves cases.

1
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e All states currently follow the law of advetse possession. One variation is in the required
period for the land use to exist ranging from 5 to 40 years with Alaska's 10 years being most
common (16 states).” The other variation concerns which states recognize the special rule for
color of title (15 states).

o There are no courts, judges or scholars in any state who are calling for repeal of the law of
adverse possession.’

e Govermmm land and the vast magonty of native corgoraﬁon land is already exempt from the

law under state’ and federal statutes'’. Government land is exempt because citizens should not
be punished bv the neglect of public servants and public resources should not be unknowingly
appropriated.’’ Native corporation land loses its exemption only when it is developed as by lease
or sale to other parties or by sabdivision.'

e Adverse possession gives a person ownership of land, A special rule of adverse possession
called prescription, awards a limited right to use land for a spemﬁc purpose such as roads and
utilities when the requitements of adverse possession are met.!” The courts haw relied on
prescrxphcn fo tesolve amccess jssues involving the state'®, local government"”, and private

owners.!S At a very minimum, prescription should be preserved for povernment and utilities,
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By Ronald L. Baird, Member
Alaska Bur Associulion

' Six of the mine cases where the Alaska Supreme Court has approved a claim of adverse possession (not
based on color of title) fall into (his pattern, Tenala Ltd. v. Fowler, 921 P.2d 1114 (Alaska 1996)(incomplete deeds);
Nome 2000 v, Fagersrrom, 799 P.2d 304 (Alaska 1930)(native allotment claimant versus mining claimant); Swmith v
Kreby, 768 P.2d 124 (Alaska 1989)(two valid deeds to overlapping parcels); Bemtley Famitly Trust, Bunk of
California v, Lynx Enterprises, {nt. 658 P.2d 761 (Alaska 1983)(slough which had been partially filled); Roberis v.
Brooks, 649 P.2d 710 (Alaska 1982)(house bullt across boundary when two lots owned by one owner who later
conveyed fots to svparate parlios); Nelson v. Green Cunstruction Cempany, 5151P2d 1225, 1226 (Alaska
1973)(patems to pverlapping homesteads). I'Tie remainlug three cases are discuszed i1 ngtes 4 and 5, below.

% Tenala Lid at 1120,
3 dlaska National Bank v. Linck. 559 P.2d 1049, 1054 (Alaska 1977),

 Vezay v, Green, 35 P.3d 14 (Alaska 2001 )(gift); Hubbard v, Curtiss, 684 P2d 84'7 (Alaska 1984)(mistake),

> Peters v. Juneau—Dung!as Girl Scouf Counetl, 519 P2d 826 (1974).

v pri:mmd in Tenala L4,

R Powell and M. Wolf, Powell on Real Property, vol, 16, sec. 91.04[1] (2000) D. Thotnus, Thompson on
Real Property, v 10, sec 87.01 (2ci ed 1998)

* The law is defended in R. Posner, Econtontic Analysis of the Law, 70 (3d od| 1986). One law professor
has suggested that the law should be narrowed for environmental reasons to preserve [land in its "wild" state, J.
Sprankling, dn Environmenral Critique of Adverse Possessian, 70 Comell L, Rev, 816, 864 (1994), He has not been
joined by anyone else.

¥ AS 38.95.010,

043 US.C sec, 1636(d)(1)A).

H powell at sec. 91,1111,

2 Snook v. Rowers, 12 P.3d 771. 779 (Alnska 2000).

B Yenala Lid at 1119; Dillinghant Commercial Co., Inc. v. City of Dillingham, |705 P.2d 4]0, 416 (Alaska
1985).

" dult v, Stute, 688 P.2d 951 (Alaska 1984),

¥ iy of Ditlingham,

Y McGif] v. Wahl, 839 P.2d 353 (Alaska 1992},
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April 28, 2003

Senstor Thomas Wagoner
State Capitol, Room 427
Juneau, Alaska 99801-1182

4s1-94\

Re: Senate Bill 93

o Jom J%EU@T

Dear Senator Wagoner:

Chugech Electric Association, Inc. is very concetned about the adverse consequences that
could result from the passage of Senate Bill 93, and in particular the implications it could
have on government and utilities in Alaska. . This bill would significantly erode the law of
adverse possession in Alaska, making Alaska unique amongst the fifty states, in order to
pusportedly solve a very rare situation for which profection already exists. There is
continuing need for this law, ay boundary issues will continue to arise based on surveys
and landowner actions currently taking place, not just those which occurred in the past.
The attached paper titled “Facts About Adverse Possession and Prescription” was
prepased by our legal counsel. It discusses the jaw of adverse possession and prescription
and provides legal citations. You may want to have It reviewed by legislative counsel in
conjunction with the proposed bill.

We urge you to reconsider thiy bill. At a minimum, prescriptive rights should be
preserved for government and utilities, It is important that those entities maintain the
ability to claim and acquire prescriptive easement rights in order to continue to protect
use rights in areas where they have existed, and in the case of utilities where service has
been provided, for a significant period of time. The exemption provided by section 2 of
the bill (amending AS 09.45.052 by adding a new subsection) is confusing as to what it
covert and is not broad enough to protect uiilitles like Chugach. For example, it speaks
of "possession” of & public road which means exclusive use by a single person or entity.
Under existing prescription law, all that is required is "use" by sufficient members of the
public of land for road purposes which may not be exclusive. The current exemption is
also phrased to apply to possession of rights of way or other interests in land rather than
the land itself. A right of way is a type of easement which the Court awards to an
appropriate entity for use of land which mests the requirements of prescription. Thus, the
exemption is not broad enough to protect even the State.

Chugach Electric Asseciation, Inc,

www,.chugacheleclrle com ¢ Info@chugachelsciric.com
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Senator Thomas Wagoner
April 28, 2003
Page 2

If the legislature i intent on passing legislation atmending the statute, Chugach suggests
the following substitute exemption io address these concerns;

(c) Notwithstanding AS 09.10.030, the unintertupted, adverse, and .
notorious use, including, but not limited to, construction, operation,
munagement or maintenance, of private land for highway, street, road, trail
or utility purposes for a period of tent or more years by the public, the state,

a political subdivision of the state, or a public utility shall vest an
appropriate interest in land in the siate, a political subdlvwion of the state,
or a public utility as appropriate.

I look forward to discussing this matter wﬁth you.

Chief Exewtwe Officer

Enclosures (2)
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CS FOR SENATE BILL NO. 93(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - FIRST SESSION
BY THE SENATE LABOR AND COMMERCE COMMITTER

Sifered: 4/2/03
Referpud: Judlelnry

Sponsor(s)i SENATOR WAGCNER

© ABILL
FOR AN ACT ENTITLED
"An Act relating to limitations on actions to guiet title to, eject & person from, or recover
real property or the posscssion of it; relating to adverse possession; and providing for an

effective date.’”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Seetlon 1. AS 09.10.030 is amended to read:
Sec. 09.10.030. Actlan&,;tﬁ recover resl property [IN 10 YEARS]. (a)

Except ay provided in (b} of thiy section, 2 [A] person may ot bring an action for

the recovery of real property [,] or for the recovery of the possession of it unless the

action Is commenced within 10 years.

() _An_action may be brought st any time by a person whose ownership
interest in renl property Is recorded under AS 40,17 to
{1} _qulet title to that real properiy; or

{2} .efect a person from that real property.
{¢) An sction may not be maintained under this sectlon [FOR THE

SB00Y3L -1- CSSB 93(L&C)
New Text Underlined [DELETED TEXT BRACKETED)
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1 RECOVERY] unless it appears that the plaintiff, an ancestor, a predecessor, or the
2 grantor of the plaintiff was seized or possessed of the premises in question af some
3 time [WITHIN 1"0 YEARS] before the commencement of the action.
4 * See, 2, AS 09.45.052 is amended by adding a new subsection to read:
5 (c) Notwithstending AS 09.16.030, the uninterrupted adverse notorious
6 possession by the state or g political subdivision of the state of a public transportution
7 or public access right-of-way for a period of 10 or more years js conclusively
8 presumed to give title fo the right-cf-way to the state or the political subdivision, as
9 appropriate, except as against the United States.
10 * Sec. 3. The uncodified law of the Slale of Alaska is amended by adding a new section to
11 resd:
12 APPLICABILITY. AS 09.10.030, as amended in sec. 1 of this Act, applies to actions
13 that have not been barred before the sffective date of this Act by AS 09.10.030 as it read
14 before the effective date of this Act,
15 * See, 4. This Act takes effect immediately under AS ¢1.10.070(c).

CSSB 93(L&C) 2. , SB0093B
New Text Underlined [DELETED TEXT BRACKETED]
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