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Subject: PLO Easement/Fee
Date: Thu, 20 Dec 2001 13:01:20 -0900
From: "John F. Bennett" <johnf bennett@dot.state.ak.us>
To: James E Cantor <jim_cantor@law.state.ak.us>
CC: James H Sharp <jim_sharp@dot.state.ak.us>

Jim, I looked at my documents leading up to PLO 601 and shortly
thereafter to see what the discussion was about the withdrawal/easement
issue. I have attached 5 pdf document named by the date of the
memo/letter.

4.11.49.pdf The concern about this problem was evident before PLO 601
came into effect. This memo discusses the need for a segregation survey
to locate the highway withdrawals and in the alternative a lifting of
the withdrawals as soon as possible to avoid the segregation surveys.

8/10/49 PLO 601 - highway corridors - "withdrawn from all forms of
appropriation under the public land laws™"

9.9.49.pdf Noting that easements would present far fewer problems to
the disposal of land. Notes the conflict between highway withdrawals
and homestead entries.

11.28.49.pdf States that an on the ground examination of all entries is
required and so any conflicts with withdrawn highway rights of way
should be apparent.

12.5.49.pdf Notes conflict of easements vs. withdrawals. States that
regulations governing withdrawals should be broadened to permit the
passage of a road through land upon which entry has been made without
invalidating the entry.

12.12.49.pdf Hoping that withdrawals will not be used for highways
indefinitely.

10/16/51 PLO 757 & SO 2665 - local and feeder road withdrawals replaced
by easements

4/11/58 PLO 1613 - through roads - revokes withdrawals and establishes
easements.

If I understand your scenario - the entryman filed on the land at the
time the road was subject to the withdrawal status. The way I
understand the public land laws, the highway corridor was not available
for entry while it was in withdrawal status. But once it was converted
to easement status the applicant (or maybe BLM unilaterally) could amend
the entry to include the highway easement area. So when patent was
issued, the homesteader would own the underlying fee estate subject to
the highway easement.

I guess there 1s the possibility that BLM made a mistake. Either they
(or the applicant) did not amend the entry to include the
withdrawal/easement in the patent, or worse yet, they issued the patent
including the withdrawal while it was still in withdrawal status. (I
don't remember if you mentioned the patent date) Given the memos it
would not be surprised if some of this happened in error, or if it
happened on purpose with the rationale that this screwy situation
created by PLO 601 was going to be remedied soon. If it wasn't for the
fact that the federal gquiet title limitation would likely prevent a
contest of the patent at this late date, the only question might be
whether the underlying fee estate was owned by the homesteader or still
by BLM. But at this point, if BLM issued the patent without an
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éxclusion for the withdrawal, they either did not know that the road
conflicted with the entry or they only consdidered it subject to an
easement interest.

Jim, you will be the best judge of the following statute, but I believe
the intent was to recognize the potential conflicts that could and have
arisen as a result of the PLO easement issue. From what I have been
able to gather from the facts you relayed to me, I don't believe we
would do well claiming that the property owner did not own the
underlying fee estate subject to the highway easement.

Sec. 09.45.015. Land adjoining highway reservation.

(a) A conveyance of land after April 7, 1958, that, at the time the
conveyance was made, adjoined a highway reservation listed in section 1
of Public Land Order 1613 of the Secretary of the Interior (April 7,
1958), is presumed to have conveyed land up to the center-line of the
highway subject to any highway reservation created by Public Land Order
601 and any highway easement created by Public Land Order 1613.

(b) The burden of proof in litigation involving land adjoining a highway
reservation created by Public Land Order 601 or a highway easement
created by Public Land Order 1613 is on the person who claims that the
conveyance did not convey an interest in land up to the center-line of
the highway.
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Chief, Right of Way
Northern Region
Department of Transportation

John F. Bennett <johnf bennett(@dot.state.ak.us> }
|
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o UNITED STATES w
DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT
Anchorage, Alaska

December 12, 1949

Colonel John R. Noyes
Commissioner of Roads
Alaska Road Commission
Juneau, Alaska

Dear Mr. Noyes:

Attached is a copy of a memorandﬂﬁjxéhe last paragraph of
which, I believe, is of interest to you. I am not familiar with
the contents of the telegram and letbter to which reference is made pm———r
in the first part of Secretary Chapman's correspondence, but appar-: . Col. E
ently they are concerned with mineral rights within highway rights- 1 &
of-way. However, as stated above, it is the final paragraph of the 1PT. A7
letter which drew my attention. I am not entirely certain as to its:*] (ARG
meaning, but it does appear to give some hope that withdrawals as CuT, ~
such may be not used for highway purposes, indefinitely. ¢>L’

Very truly yours,

Lowell M. Puckett : /:
Regional Administrator {kg‘

9Qz2 /g

Encl.

LiP/fp



UNITED STATES

DEPARTMENT OF THE INTERIOR
ALASKA ROAD COMMISSION

JUNEAU, ALASKA :

Mr. Lowell M. Puckett December 5, 1949
Reglonal Adninistrator

Bureau of Land Management

Department of the Interior

Anchorage, Alaska

Doar ¥r, Puckattz

This is in reply to your letiers to this office of September 7,
Septenber 19, and October 5, 1942, and we also refer incidentally to your
letter of September 9, 1949, to M., Kenneth J. Xadow, Director, Alaska
Fleld Staff, a copy of which wag furnished to our office, The matters
referred to in your letters have been under close study for the past
soeveral weeks, and it is realized that you are governed by regulations
which we must endeavor to meet. It must be recognized that these regula-
tions impose a considerable burden upon the Alaska Road Comalssion and
will serve to increase the cost of our work. In the interest of economy
and efficiency of road construction, it is desirable to simplify as far
as possible the procedures required,. .

On November 29th, 1949, a conference was held between you and
our engincering persomel in Juneau abt which time some of the matters
covered in your letiers were discussed in the light of our studies. The
present letter is an effort to cover our concluslions at this conference,

Righta-of-way; Withdrawals or Fasements

There 1s enclosed herewith a copy of a letter we have written
to Mr. James P, Davis, Director, Division.of Terrilories & Island Posses-
sions, calling attention to apparent inconsistency bgtween Public Land
Order No. 601 and the act of July 2L, 1947 (Pub. Law 229, 80th Cong., lst
Session, L8 U.8.C., 1946 Ed., Supp. 1, 321D)., Public Law 229 was passed
at the request of the Department of the Interior in order to simplify the
acquisition of rights—of-way through lands upon which enbtry had been made.
It is our contention that this Law was intended to avoid the difficulty
of determining for each entry or patent the exact location of the road.
Public Land Order No. 601, on the other hand, calls for withdrawals, and
unless present regulatioms governing withdrawals can be broadened to permit
the passage of & road through land upon which enbtry has been made withoub
invalidating the entry, the purpose of Public Law 229 1s defeated. We
will support strongly any action you may take to correct this situation.

Maps of Road Locations

The Alaska Road Commisslon does not have the necessary engineer-
ing and drafting staff available at the present time to reduce our maps of



new road locatlions in all cases to a scale of 1,000 to 2,000 feet to the
inch. On the other hand, maps on the scale of LOO feet to the inch are
standard for canstruction purposes and can readily be furnisheds At the
conference it was suggested that you consider accepting maps on the scale
of LOO feet to the inch and let us know the minimm mumber of sets you
will require. If you will inform us further about this, we will endeavor
to comply and we will also advise your office in each case of the width

of right-of-way applicable to each particular road in question. Maps of
existing roads not hitherto mapped will be provided as rapidly as they

can be surveyed, and we will use the 1,000 feet to the inch scale for such
mapse A party will start on this in the spring, and our District Engineer
in Ancherage 1s being directed to contact you regarding the most urgent
locations,

Use of Gravel

The Alaska Road Comnission is in entire agreement with your
office that gravel permits are sufficlent for construction purposes and
that gravel withdrawals should only be szought where a parbticular pit is
desired for permanent mainitenance purposes., We will endeavor to see that
our applications for gravel permits and withdrawals are kepbt current. A
gpecial case arises where the gravel must be cobtained from the beds of
navigable streams., Your letter of October 5, 1949, indicates the legal
difficulties involved in this case., A copy of our lebter of December 1,
19L9, to Mr. James P. Davis, Director, Division of Territories & Island
Pogsesgimns, Department of the Interior, is enclosed, wherein we request
Federal legislation intended to permit the use of gravel from navigable
streams in Alaska for road purposes. It should be noted that in certain
places the beds of navigable streams are our only practicable source of
such gravel.

Arrangement and Screening of Gravel Pits

It is realized that much can be done to improve our practices
in this regard. An effort will be made to conform to the desires of your
of fice and our District Engineers will be informed of the action by them
necessary for this purpose., We agree with your remarks sboub the limita-
tlion of size of gravel pits., HMatbers of arraagement with reference to the
road must be considered in the light of economy, as well as beauty; however,
we will do what we can in this regard.

Tinbor,

It appears that most of the area in which roads are buillt by the
Alaska Road Commlssion are not covered with timber which actually has a
merchantable value. Therefore, 1t was suggested at the conference that
the Bureau of Land Managesment resirict its attention to timber that is of
a size too heavy to be handled with a bulldoger. If the principle could
be established that timber which is small enough to be cleared by a bull-
dozer is not considered "merchantable," then the problem would be greatly
simplified, both for your office and for ours., It is requested, there-
fore, that you consider the adoption of this policy and advise ug accord-



ingly. We will then undertake to follow carefully your regulations for

the disposal and use of merchantable timber and hope you will leave us

a free hand in the dlsposal of the smaller tlmber, not coming within
merchantable classification. Hers again, considerations of appearance
conflict in some cases with considerations of economy. We are fully cogni-
zant with both requirements and will endeavor to improve our practices, in-
gofar as this can be accomplished without greatly increasing costs. '

Fire Hazards

With regard to fire hazards it has been our experlence in the
past that burning of cub timber was sometimes the cause of forest fires.
For this reason, and for reasons of econony, it is not considered desir-
able in all cases to burn the timber cleared from land necessary for road
construction, In this case also, we will endeavor to improve our practices
80 as to avoid objectionable appearance.

I hope that the policies emunciated in thisg letter will go far
toward removing causes of complaint which your Bureau has had in the past
against the Alaska Road Commission. I desire, however, to emphasize the
fact that even the minimum compliance with the regulations as set forth
in your lebters will very measurably increase our road construction costs
and thereby decrease the amount of road that can be constructed with the
funds available to us, Also, 1t may be necessary to assign an employee
or employees to the full time duty of interpreting and complying with
your regulations and of making the necessary follow up to insure that our
District offices alzo conform to these requirements. The total cost of
this cannot be accurately estimated at this time,

Sincerely yours,

John R. Noyes
Comrissioner of
Roads for Alaska

Enclosures (2)
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UNITED STATES
DEPARTMENT OF THE INTERIOR

R BEAY AR AR A X RN KN A GEMENA
OFFICE OF THE SECRETARY
WASHINGTON

 NOV 28 1949
My dear Mr. Anderson:

Reference is made to your telegram and letter of November 2
relating to the withdrawal made by Public Land Order No., 601, dated
August 10, 1949, of lands within a certain distance of the highways
and roads in Alaska. You urge postponement of the withdrawal, and
modifications to permit mining locations.

While any withdrawal of public lands is not accomplished

without more or less inconvenience to the public in one way or another,

L it is not believed that the uncertainties you mention will cause the
confusion anticipated., The mining, homestead, and other public land
laws do not contemplate that selections or locations will be made at
the district land offices without examination of the property, and if
examination is made on the ground, it should be possible to determine
with a fair degree of accuracy the distance of the prospective claim
from the center line of a nearby highway or road. Also, since mining
claims occupy surface areas, it does not appear that these should be
excepted from the effect of the withdrawal. While we have no doubt
concerning the legality of the withdrawal in its present form, we have
serious doubts that, if mining claims or other entries were allowed,
the courts would sustain the imposition of restrictions in the manner
suggested in your letter. -

Careful consideration will be given to any applications for
permits for rights-of-way for ditches which may be,filed under the
provisions of the act of February 15, 1901 (31 Stat. 790; 43 U. S. C. -
sec. 959), affecting lands covered by the withdrawal.

The Alaska Road Commission is already at work on the matter
of survey and preparation of plats showing the location of the high-
ways with respect to the public land surveys, and as the plats are
filed, it is proposed to revoke the withdrawal order from time to time
as to the lands in the highway surveys., :

‘Sincerely yours,
/s/ Oscar L. Chapman
Under Secrefary

Mr. A. L. Anderson |

Secretary, ‘Alaska Miners' Association
Fairbanks, Alaska



UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU COF LAND MANAGEMENT
Anchoroge, akaska
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September 9, 1949

. ~ GHS i
¥r. Kenneth J. Xadow 1‘ ................
Director, Aask Field Staff
Jungau, alasks

Dear Ken:

since your inguiry as to whether or not the Bureau of lLand *an-~
agement has adminlstrative problems Lo discuss at the Fleld Committiee
meeting, the public lend order withdrawing areas parallel to roads in
Alaska bhas been promulgated. The problems which this has brought about
probably should be considered zs administrative, and althoush we have
taken considerable tiuwe discussing rights-of-way at other committee
meetings, this is of such deep concern to me that I present it for your
decision as Lo whebher or not the matber should be discussed.

There have been several discussions as to the designation of read
rights-of-way as eassuents or withdrawals. You will probably reecall
that I have indicated our feeliﬁé in the inchorage office that easements
would present far fewer problems to the disposal cf the land,

Let us assuue that the road goes through the SW: of a section at
an angle, and does not follow along any of the borders of the quarter
gection. Through the prosulgation of the withdrawal order, there is
now a withdravm strip along the road. As homesteaders are not permitted
to file on non-contiguous tracts, the homesteader will not te able to
obtain the full 160 acres in that quarter section. Ab the present time
few of the roads are actually shown on the plats of the Bureau of Land !
Hanagement, as many of the roads have been bulll since the areas covered
by the plats were surveyed. The Bureau of land Management District Land |
Office, tberefore, cannot locate the road on their maps. At ithe present %
time it is necessary that we follow the procedure of allowing the homestead
entry as to the full 160 acres, but we are obliged to advise the entryman
that when the road is located and with it, the withdrawal, it probably
will be necessary to cancel a portion of his entry. Therefore, he should
place all of his lmprovements and all of his cultivation on one side of the
road. You can well see the handicap and the confusion that is to result. ¢

s v %

Then, too, the matter of the description of the tract lying on one side
of the road arises. It wlll be necessary for the Bureau of Land Hanagement
Engineering Department to survey all areas itraversed by roads so as to give
a definite indication by lots as to the lands that must be described in the
patent. In other words, where the roads have already gone through surveyed

lands, we will have no description of the land to definitely put in a



patent, unless we resurvey all of the areas in order to describe the lands
adjoining the highways by lots.

On the other hand, if the roads were considered as easements, the
homestead entry would go across the road, and if at any time the road were
changed or abandoned, the homesteader would automatically have title to
that drea formerly included in the right-of-way. If the designation of
the rights-of-way continues as withdrawal, each time the road is changed it
will be necessary to open the strip of land forserly occupied by the right-of-
way, to preference right filing by veterans.

'0f course any plans regarding rights—of-way must necessarily be con-
sldered by the Alaska Road Commission. However, representatives of our
Washington office have indicated that as rapidly as the Alaska Road Commission
files maps showing the location of the roads and the rights-of-way, with the
district land offices involved, action will be initiated to revoke the
withdrawals, and to leave the rights-of-way as easements across the land.

. It does appear that proper procedure will require in either case the
f£iling of plats or maps with the district land offices by the Alaska Road
Commission, showing the location of the roads, and the widths of the rights—
of-way along each road. We have Indicated to the A.R.Ce qur reasons for
believing that this procedure is necessary. The whole project has not yet
been worked oul between us, but is in & process of being developed.

Perhaps you will c¢onsider Lhat this is a satter which should be worked
out entirely by the Dureau of land Yanagement and the ilaska Road Commission.
However, I would like to have an expression of the Fleld Committee's opinion
relative to the matter of easements vas. withdrawal, if you see f£it to present

the matter.
Y/, ,ﬂ%ﬁ

Lowell M. Fuckett
Reglonal Administrator

Sincerely,

ce: Col. John Noyes, ARC fffﬁ

1¥P/Tp



UNITED STATES
DEPARTMENT OF THE INTERL@R
BUREAU OF LAND MANAGEMEVT
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Toy Director, Surcau of lLand Manazewenbt, Washlngbton, L. C. ;fcp 1t
o, P B w 4 N J, e z/
Frou: Lowell . Fucketd, deglonal Administrator | ave

: i ':‘;i;‘
jubject Establishuent of riszhts-of~ ~way for public roade and highways § =

in Alasha

Reference is made to your memorandum of February 23, 194%, to the
Director, Dvision of T%rritmries, & copy of which was sent to this
office, concerning the proposed withdrawal by public land order of
rightg=olf-way for cartain cl szes of roads or highways.

In the memorasdun you sxpressed goncern aboubl oblalining approval
of the ordsr by the Deparbtment of Justlce, unless a list by classes of
the several roads ls incorporated in the order. From bthis, 1t is ocre-
sumed that the roads ln questlon to be listed, have teen actually con-
stmcted or have been surveyed on the ground for construction in ithe
near futur%. In ﬂuc Cuse i& akgeara ta e that tna ,urXGS& of tha
t*ze«: 1oc wbion ai‘ t e x‘e'g{i.z :m:} wildth s: t'us ri* tu-sf w&,{ tﬁar@i‘m‘, fﬁ?
notation on the land offies records in accordance with Departmental
instructions of January 13, 1916 {44 L.D. 513}, and an exception clause
inserted in any finsl eartifiﬁate ard patent which nay subsequsnbly be
issued for the land on which tre road is lecated, This would do away
wlth the necessity for the survey of the right-of-wsy strip, in the event
thepublic land surveys are extendsd over the areas crossed by the roads or

nighways. Horeover, if the right-of-way is estublished by a2 witbdrawal
over 5&r¥&j&d lands, entry of the ilegal subdivision azfacted by the with~
drawal may nob be nade unless end z,.nti_fi. segregation survey is made of
the road right-of-way. _ .

The filing of maps as suggested would definiteyplace on recomd the
width of the rig;ht-&i‘—wasr shown bhereon, which, 1t is belisved, would ailso
be protected by Z.5. &7? (&3 U300 sec. 932) in the event of bhe suba&qu"mt
dispasal of the land. This general rig nt-ﬂf--waj gtatute is considered

applicable to slaska as well es other Federal rights-of-way laws. See
statement in opinion of the ittorney General {3U Up. abty. Gen. 387) as to
the general applicabdlityof raahtwafnway aws in the verritory ef Alaska.
While the statute does mobt require the filing of maps or specify the width
of rights-cf-uny that may be ezt&“&ﬁshad thereundser, it is believed that
the recordation of such right-of-wsy maps, teken together with notation
under 44 L.De 513, supra, would effect to ﬁafinitalj ‘establish the aﬁﬁth
of the right-c*~wa sirip appropriasted. In this connection I wish to als

/e
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call attention to the act of June 3¢, 1732 (47 stab. 44d, L2 .S.0. sec.
323}, which is administered by the Alausks Hoad Commission, and which
contemplates that mps and plans shall be made showing the locabion

of roads constructed or to be gonsiructed thereundar.

This matier was not presented for discussion or consideraticon at
elther of the conferences held abt Juneau by Lhe rerresentabives of the
Alaska Field Stalf, as it appesred that the plans for establishing rights-
of-way withdrawals were well foraulated and far advanced. OQur discussions
werse more or less cembered on the proposition of reaching an accord on
the width of certalin classes of roads rather than the wmebhod by which
-they were to be ssisblimhed. The Hegional Counsel and I had the opror-

amity recently of diazcussing with Colonel Noyes and pertaln nembars of
hiz staff Lhe matder of establishing road rights-of-way oy the filing of
maps in liev of withdrawsls, as herein above indicated, and they sppeared
to be favorably inpresssd with the suggestion from & oractical sbtandpoint.
I an, therelore, sending & copy of this memorandws to Colonel Hoyes for
his Iinformation, T :

If, however, it is desmed desireble bhal the wibthdrawals as conteume
nlated be made, it is recomiended that they be followed as soun as possible,
with the filing of waps ol definite locations, as hereln above suggested,
and the withdrawale Lthersafter lifted, so a3 to avold She nscessity of
makdng segregation plates of surveys of Lhe rights-of-wsy in order Lo pep-
wit entyy and dispossl of fhe lands adjeiniag.

In view of bhe present siluation in rezard to righbs-of-wsy for
exlsting roads, some of which are covered by withdrawals and others
are nob; we are meebting with some confuslon anddifficult provlems in
gonmsobion with our sxmell trast program, whish will continus until sone
defindte polley or proszranm 1s adepted for the estoblishuent of the
rights-of-way. For inshanne, where wo have under sonsideration an arsa
for smell treet classificablon lnvalving surveyed londs, Traversed by
an exdsting road for which no maps have bwen Flled nor covered by a withe-
drawal, the gqueatiocn arises as to how the sanll tracts should be lsid oub
with volation to such rosds. YWe hove in such cases two alternatives, (1)
lay out the small tracts in the wost desirable patters without regard to
the road, since the rights of the public in and to the read are fully pro-
tocted by Re 3. 2877, supra, or (2) in anticipation of a future withdrawal
for the rdghts-of-wuy, e lay oub the tracts so that they will not come
within 50-100 or 150 fset f{rom the ecanbter line of the road as constructed
on the ground, dezendent upon bhe class of reoad and the width Lo be pre-
scribed therefor. Under alternative (1), no supplewental plat or segre—
gation survey would bs necessary, as the lesaee or purchaser of the traci
would take the same subject to the right-of-way. IL alternative (3) is
adopted, which would sppear in cower Jor the purposes of lessing, it will



be necessary Lo make suzplemenial or segrezsiion *lwtﬂ of marvey o zive
proer b&ﬂigﬁibiﬁn Lo the Lracts, befove sale and patent could be nep-
-tu&u it is the Zsgiomal Counselt's opinion bhal in caze of exdsting
rouds where no previous withdrawsl has been made or contemplated, 1T any,
that alternative (1) be adorted, and in ease of such sxisting raudm for
which withdrawal %aé been made or will be mede, thub slternative (2) be
followed, pending th 200 moenent by the Eefartm@mt of & ﬁefiﬁite rolicy
for bthe astahliahmeﬂt of roads and hizhways in alaska. Thils procedurs in
connection with our small Lraeb gprogram will be followed unless apd unbil
otherwlse advised by th ﬁashington office. )
/
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Approved;

(i) Bl

Abe Barber
Heglonal Counssel
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