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The attached brief was prepared az a result of a study ofall, applicable Land Laws, Land Qrders and Secretarial Ordera as they
pertain to rights-of-way under the jurisdiction of the Department
of the Interior, thea Alaska Road Commission,

The resultant analysis, reduced to logicel sequence, will
Berva as a@ referanes guice to the essenca of the various laws and
orders, and in same neesure Will take the confusion out of the masa
Gata aa reflected by numerous filles of predated correspondence,

If conclusions, which are normally not a part or purpogeof a sequential brief, ars permitted, it can be said that too creat
an ares of confusion still exists regarding Publis Law 229, Land
Crder 601 and SecretarialCoder 2665. And this beingso, and bee
cause our future activities in terns of cadastral inquiry are to
be closely identified with these laws and orders, it would seem to
be the logical course of action to perhaps make a test cf Public lav,
land Grder or Secrstarini Order, to determine just what can or cannotbe dona.

& roling or deciston by tha Solicitor of tha Department
will not be sufficient to, for example, decide on a course of en=
ervachment action fallowing predetermined cadastral inquiry.

It would seem therefors that a panel discusalon of Fublic
Laws, Land and Secretarial Orders, could logically be a
function of sub-committees of the Alaska Field Committee, which con=
_mittees would study all pertinent laws ond orders as have direct
effect upon ths activities of any of the participating Department of
Interior Bureaus or Agencies.



Facta concerning Alaska lands in Publis Decain and lands covered by
Patent as they bcth pertain to rights-of-way under the jurisdiction
of tha Alagka Head Camission,

1.

The greater part of the land area on which thes operations of
the Alaska Rood Comission are conducted da public derain land outsida
of natural forests and tha location of rights-of-way on such land
presents no sarioug problem,

Hovever, for the proper locatian of roada and In the interest
of publics servica, it ta necessary in sczma instances to cross Isnds ta
which tities has passed frog the United States.

Thees instancos ara becouing more numsrous as tha population
of tha Territory increases, and chtaining rights-of-way over suck
lands will, in a muber of cases, present difficulties requiring court
action and the expenditure of Federal funds.

2a

Just prior to Janvary 9, 1946, a draft of a proposed bill to
anend tha act entitled "An Act Providing for tha Transfer of the Duties
Authorized and Authority Conferred by Law Opon the Beard of Read Cam
missioners in the Territory of Alaska to the Department of ths Interior
and for Cther Purposes; epproved jume 3, 1932" wes presented to the
Gpeaker of the House of Representatives, Weahington, D. C.

The purposes of tha draft was ta provide for the reservation
by the United States in patentsor deeda to land in Alaska, of rights<' of-way for trails, roads, highways, tramays, bridges and appurtenant
structures constructedor to be constructeby the authority of the
United Statas or of any future stata created in Alaska.

Tha proponent of tha draft, the Secretary of the Interior,
stated that such legislation was desirable to facilitate the work of
the Alaska Road Cormission,

3.

The legislation proposed by that draft vas ainilar to the
provisions of the Act of Aust 30, 12890 (26 Stat. 391, 43 U.S.C.
Sea. 945), which reserves rights-of-way for ditches and canals con-
structed by the authority of ths United States west of the 100th
Meridian,
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4 sintlar provision is also found in the Act of March LZ,
1S14 (34 Stat. 205, 42 U.S.C. Sec. 305), by which rights-of-way for
railroads wers reserved to the United States in all patanta for
dands thereafter takenup in tho Territory of Alasks,

The prepesed legislation was applicabla to both public
domain and acquired lands of the United States, Moraover, it vould
authoriza tha hend of the agency utilizing such reserved right-of-way
to make payment for the full yalue of the crops and improverents
thereon.

4e

A bill, incorporating all of the points msntLoned, was sub-
-mitted to Congress on vamury 14, 1947, It was acproved by Congresa
in July 24, 1947, and is known as Public lav 22,

Tha languaca of Public Law 229 13 as follows:

“Tn all patents for lands hereafter taken up, entarsd, or
located in the Territory of Alaska, and in all deeds by the United »
States hercafter conveying any lands to which may have reacquired
title in said Territory not included within the limits of any organ=
ised municipality, there shall te expressed that there ls raserved
from thea lands described in said patent or deed, a right-of-way
thereon for reada, roadways, highways, tramways, traila, bridges, and
appurtenant gtructures caustructed or to be constructed by or under
the authority of the United States or of any state created out of the
Territory of Alaska, When a right-of-way reserved under ths provisions
of this Act ts utilized by the U, S. or under its authority, the head
ef the sgency in charge of such utilication 13 arthorized to determina
and make payment for the valua of the crops thereon if not harvested
by ths owner, and for the values of any i=provenents, or for ths cost’ of removing then to another alte, if less than their value.”

The wording of Public Law 229 would seem to indicata that
4t ia applicable only to lands since filed upon (meaning since July 24,
1947) and would hays no application to lands previously filed upon
(previcua to July 24, 1947) although patent had not yet been lasued.

Aecordingly, on December 1, 1943, the Division of Territories
and Island Possesalons, Washington,0. C, vas requested to obtain
clarification on this point either from the Solleitor cr tha Bureau of
Land Managenent,.



5e

On January 27, 1949, Chief Counsel of Bureau of Land Managee
ment, Kashingtan, D. C. replied as follows:

"while I shall not attempt to discuss every type of land
disposal medea in aster ia py opinion that requirements of Public
Law 229 do not epply /elther a valid settlecent or a valid filing
leading to patent has bean made, prior to the date of the Act, on
lands open to settlement or to such filing. Thus the deciding factor
will not necessarily be the dats of ths filing, This Bureau, of course,will decida at the tins a patent ia issued, in each case, whether or
not% the resarvation should be inserted.”

Se mach for the opinion of Cotlef Counsel, Bureau of Land
Managecent, by hig latter of January 27, 1949, Now let us read what
Regional Administrator, Bureau of Land Managenent, Anchorage, saya by
his letter of April 3, 19523

"The Act of July 24, 1947, G1 Stat. 418, 48 U.S.C, Ses 321d
(meaning, of course, Publie Law 229) provided for tha reservation of
right-of-way for toads in patents and deeds on lands, tha righta-to
which were inaugurated after the effective data of the Act. This Act

Bote that Er. Puckett did not use the quslifying terns
“valid filing” or "yalid settlement’, neither dees he say, aa did Chief
Counsal, that the deciding factor will not necessarily be the date af
filing, and that the Surean will decide at the time a patent is issuad,
in each case, whether or not the reservation should be inserted.

Two things should be renexbered at thia point in tha sequenca
of avyents ag they pertain to Alaska Road Commission rights-of-way
problems, tha first that there ta an area of disacreensnt between tha
opinion of Chief Counsel of Bureang of Land Management, Washington, D. 0.
and Regional Adzuinistrator, Bureau of Land Management, Anchoraga, as to
just what Poblic Law 229 means, the second that Publis Law 229 did not
specify ths widths of rights-of-way to be reserved in tha patents.

.
Subsequent to the data of Public Law 229 (July 24, 1947) and

for 25 months thersafter, considerable undefined confusion existed
until August 10, 1949, when Public Land Grder 01 was issued. This
Snportant but nevertheless controversial order provided firstly, for
the establishrent of a reservation for higmwsy purposes by the follow
ing languages

did not, howaver, enecify the widths of tha rights-of-way



"Subject to valid existing rights and to existing surveys
and withdrawals for other than highway purposes, thse public lenda in
Alaska lying within 300 feet on each side of the centerline of the
Alaska Highway, 150 feat on each side of the centarliae of all other
through roads, 1CO feet on each aide of tha canterline of all feader
reads and 50 feet on each aide of the canterline of all local reads,
fttlares hereby withdraw; from all forms of appropriation under the
public land lavas, including ths mining and mineral-leasing lava, and
38 a 1 Oo ot

Through Roads ~ Alaska Highway, Richardsen Eighvay, Glenn Highway,
Haines Highway, Tok Cutoff,

Feeder Readg — Steesa Highway, Elliot’ Highway, McZinley Park Road,
anchorege-rottar, Indian Read, Edgerton Cutoff, Tak-Eagles Read, Ruby
Long-roormmin Road, Moms—Solamon Road, Kenai Lake-Homer Read, Fairbanks=
College Road, Anchorage<laka Spenard Read, Circls Hot Springs Read.

a3
~- All readsnot classifie abova as through roads or

feeder roads, established or maintained under the jurisdiction of the
Secretary of the Interior,

Te

The establishment of the reseryution for highway purposes
by 601 had the effect of opernting as a completa segregation of the
land from all forms of appropriations under the public land laws,
including the mining and the mineral leasing laws.

Gelesa under the law or regulation such right or claim could
embrace non-contiguous land, a right or claim to publics lend in ths
Territory fronting on a withdrawalmide by Land Grder601 and in=
dtiated on or after August 10, 1949, was restricted to land on ona
side of the withdrawn area, except that a homestead settlement or
entry could be mada for land crossed by the sirip withdrewin con

+, with = local axel s_of such Be

Every applicant for pubita lands in Alaska, whose right for
claim did not antedate the withdrawal (August 10, 1949) was required
to state in his application, or in a written statement furnished with
the application, whether or not tha land applied for was crossed by a »
public read, If it vas, such road had to be identifiedby name or
otharwisa.

Public lands on either aida of the area reservedfor birh=
yeys, both survayedand unsurveyed, if availebla, couldbe included
in claims extending up to but not including 2 part of tha reserve.
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whers tha lend had been surveyed under the rectangular aystem and
the surveys had not been closed on the reserved area, applications
could ba filed and entries allowed for portions of tha legal sub
divisions outside of tha reserved area without creating additional
SUTVeySe

Where the surveyshad been closedon the reserved area, tha
land had to be identified in terma of such surveys.

Every application mada for public land abutting on the
reserved area, not described in the terma of an official plat of
survey closing on that area, waa subject to adjustment, both as to
description and area, after guch an official survey had been made,

a.

Two orders followed 1, both iasued and.effectivea on tha
gama dey, Osteber 16, 1951.

The first was Public Land Order Ba. 757 which amended Land
Crder €01 go ag to aliminate provisiona affecting feeder rcada and
tocal roads.

The second waa Secratarial Order 2665, the most important
of the two, which fired the width of sll public highways in Alaska
established cr maintained under the jurisdiction of tha decretary
of the Interior and, in additian, prescribed a uniform procedures
for the esteblishnent of rights-of—my or easements over and across
the public lands for such highways (47 Stat. 444, 48 0.5.0, 3218),

Order 2665 fixed the width of public highways in Alaska
as followss

For the Alaska Highway, 300 feet on each side of ths
’ genterlinss

Far tha Richardson, Glenn, Haines, Seward=Anchorage,
Anchorage-Lake Spenerd and Fairbanks—College Highways 150 feet on
each -side of the centerling.

For Feeder Reads: Abbert Road (Xodtak Island), Edgerton
Cutoff, Elliott Hichwey, Seward Peninsnle Tram Road, Staese Highway,
Sterling Wighvey, Taylor Highway, Northway Junction to Airport Road,
Palmer to Matanuska to Wasilla Jumction Road, Palmer to Finger Lake
to Wasilla Road, Glenn Highway Junction to Fishhook Junction to
Wasilla to Knik Road, Slana to Nabeana Road, Kanai Junction to Kenat
Hoad, University to Ester Read, Central to Circle Hot Springs to
Portage, Creek Road, Manley Hot Springs to Evruka Road, North Fark



Boundary to Fantishna Road, Parson-ifcKinlay Park Road, Sterling Landing
Ophir Road, Iditercd~Fiat Road, DillinghamWood River Road, Ruby—Leop=-
Poorman Road, Uonte-Council Road ahall each extend 100 feat on each side
‘of the canterline thereof,

For Local Roads: All public reads not clasatfied ag through
reada or feeder roads shall extend 50 feet on each side of tha center
lines thereof,

Order 2664 established a right-of~way or easement for high=
way purposes covering the lands embraced in the feeder reads and local
Toads equal in extent to tha width of such reads as established by 2605
(200 feet for feeder roads and 100 feet for local reads).

Order No. 2665 further provides that the resermiion (supra)
covering tha lands exbraced in the throuch reada and tha rights-cf-wy
or easecents covering the lands exbraced in the feedar reads and the
local roads, will attach as to all new construction involving public
roads in Alaska when the-survay stekes have been set on the ground and
notices “have been posted at appropriate points along the routa: of ths
new construction, specifying tha type and width of the roads,

And finally, Ordar 2665 provides that maps ef all public
roads in Alaska herstofore or haresfter constructed showing the loca-
tion of tha reads, together with appropriate plans and specifications
will be filed by the Alaska Read Comission in the proper Land Office
at the earlisst possible dates for the information of the Public.



Ths History of Land Onder No. 601 of August 10, 1949, and how it
relates to Section 4 of Crder Ko. 2665 of October 16, 1951,

1.

On September 7, 1949, Hr. Puckett wrota to Alaska Road
Commfssion in part: "The Bureau of Land Mansgement feals that the
changing economy of Alaska mist be reflected by changes in tha
Bureau's policies and procedures of managing, protacting, and dis-=
posing of the Public Domain lands and their resources. As you know,
there has been a large increase in population in central Alaska with
the result that comunity areas are dsvaloping and much Jand aloyz
the highway system is being entered for residential, agricultural
or business purposes.

5The Alaska Road Cammission has exbarked on a program of
highway construction, ea opposed to access road construction only,
It 4a therefore felt that mrtual policies chould be established and
our individual goals explained, so as to avoid unnecessary tachnical
or procedural difficultiss, The following paints are brought speci-
fically to your attantion:

" 'Rights-of-Ways: The recent Public Land Order No, Gi
dated August 10, 1949, has sharpened the nsed for the early filing
of your road location mens in the Anchorage and Fairbanks District
Land Offices, iy specific comments will bse the subject of a separatesletter’ ,*

26

It should be stated at this point of sequence that Mr,
Puckett is undoubtedly basing hig contention for read location g
upon the Act of June 30, 1932, (47 Stat. 446, 48 U.S.C. Sec, 32la)
under which the Alaska Road Ccomission fs authorized to construct
roada and highways over public lands in Alaska. This Act conten-
Plates that mens of definite locations of roads so constructed ahall
be filed with the Bureau of Land Management,

Je

In commenting upon maps submitted by Alaska Road Comission
covering the Fairbanks-—Chena Hot Springs, Paxson-McKinley Park and
the Fortymile reads, Mr. Puckett saya: “These maps are excallent for
gsneral information, but they do not show the width of the lateral
iinits of the right-of-wey with relation to the legal subdivisions
of the public lands where surveyed ***#** unless the lateral limits
are shown, where the lands are surveyed, it cannot be definitely de~
termined for the purpose of posting, what subdivisions are affected",

7
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Qa December 1, 1949, Headquarters office in a letter to
theDirector of Division of Territories and Island Possessions said
in part: "The immediate problem is our deficiency in accurata mapa
of old reads which sre required by the District Land Offices in con-

tha tine entrymen apply for patents in the future it is planned to
hava available in the District and Land Offices accurata mapa of our
roadse

.

MWe believe the best golution of tht blem would ba a4

revision of Public Land Order 601, ###*#*It 13 our contention that
this law waa intended to avoid the difficulty of determining for
each entry or patent the exact location of the road *###*#It will ba
noted that the act provides for a blanket reservation for rights-of-
way for roads constructed or to bs constricted, *****4It is recommended
favorable consideration be given to a rsvyision of Public Land Order 01

1 full latitude of cperation under
Publics Law 229",

So mich for Alaska Road Commission confusion in 1949 concern=
ing the intemt and purpose of Land Order 01, New Ists record the
eonfusion of Mr, Puckett in relation to the same Land Order,

50

Me, Puckatt in Cetober 1950 stated "It has not been possible
for the Alaska foad Comission to movey all of their roads and tig
then in exactly with the existing corners of the rectangular net of
survey .*¥****#There is accumulating in the Land Offices, filles of ap-
Plications by veterans who have complied with the regulations and whonow
want to obtain patents.****'But these papers cannot be processed
because withdrawal stripa rm through the land, Ths vetsran must
await a survey, which must be forthcoming this field season and may
be forthcoming next fleld season.

Sifter tha survey has been mada on the ground it is necessary
for the field notes to be precassed, tha platsto ba produced from ths
drafting boards, tha corplated plat to bs sent to Washington, the
plat to be approved in the Washington offices, and then returned to
tha proper Land Offics for official filing, It ia optimistic to
assume that the plat will be finally filed in tha proper Land Office
within one year of survey on the ground. During all this time the
veteran has been unable to publish his final proof because bigs Jand

2 taly described e notices o cation, tHeHtES

"We do not know how many reads are located within the rec
tangular surveys at present, nor do we know how many roads are to be
built by the Alaska Road Commission in the future",

ectio locating ent an and in uance of tatants

to permit the Alaska Road Carmissian
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As a result of a neating held in Assistant Secretary Varna's
offices with associate Director Bureau of Land Management and Commissioner
of Roads for Alaska on December 14, 1949, the following procedures was
adopteds

a. The areas reserved for roads will continua to be administered ag
withdrswn areas in accordancs with tha

provisions
of Public Land

Order €01, dated Angust 10, 1949.

be. The Bureau of Land Management will datermine the centerlines of
the constructed roads in those areas which have been previously surveyed
under tha rectangular systen of surveys and where titis 1s still in
the Government, in order that supplemental plata may be prepared ta
show areas and designations for tha public lands bordering on the righto=
of-way.

c. Ths Bureau of Land Mansgerment in executing new cadastral surveys
will, whera necessary, determine the centarlines of the constructed
roads as the proper basis for platting tham through the sectiona.
The plata representing the cadastral surveys will give the areas and
designations of the lands abutting on ths withdrawn area.

ad, The Alaska Road Commission will reimburse the Bureau of Land Manage~
ment for the cost of the field work in those cassa where 1t is necassary
to determine tha centarlines of the constructed highways as tha basis
for computing the areas of the public lands adjacent to the reserved
areas for highway purposes.

@, The Alaska Road Comission will proceed as rap as possible +
prevare raps of definite locations for all constructed roada in Alaska
and file copies of these mapa with the Regional Administrator, Burean
ef Land Hanacement, at Anchoraga.



Co May 10, 1950, Chief Enginesr of Alaska Road Commission
in letter to Regional Chief, Bureau of Land Management, Juneau,
reduced the hasnington agreement to the field level and stated as
follows:

"Reference is made to our recent conversation concerning
the survey work and map preparation in connection with the definita
location of constructed reads in Alaske for use by thea Bureau of Land
Fanagement in acministering adjacent to highways.

"By letter of Decenber li, Mr. Rosece E, Bell, Associate
Director of the Bureau of Land Management and Colenel John R, Boyes
Commissioner of Roads for Alaska, agreed to a procedures for accomlish
ing this work in which tha Burean of Land Fansgerent would determine
cantarline of constructed read where neceesary in executing cadastral
surveys on a reimbursable basis with the Alaska Roed Commission paying
for that portion of the work involved in the highwayresurveys, It
waa, also agreed that the Aleske Read Cammiselon would procesd aa
rapidly as possible to prepare maps of definitive locations for all
constructed roads in Alaska and file copies of

| these
mapa with thes

Bureau of Land Management.

. Aas we discussed, this latter procedure would not bs of
sufficient valus to the Burean of Land Menacsement in the casea whers
the roads were through lends already sectionalized by rectangular
surveys since our metheds of survey would not be of sufficient ace
curacy for land deseription purposes. Such work would, in effect, be
a duplication of surveys that would have ta he handled by the Bureag
of Land Management and, therefore, ve proposes that the work be under~
taken entirely by your offica with the ccata reirbuorsed by the Alaska
Road Commission, Wa will continua to prepere and file copies of
location maps for new roads being surveyed through unsectionallsed
public docain.e

’ ®Since the Alaska Road Commission had previously agrsed
in conference with Mr, Puckett, Regional Administrator, Bureau of
Land Management, that wa would place one party in the field this
season for the specific purpose of obtaining centerline descriptions
of existing roads through previously surveyed lands, it ia still the
@esire of the Aleska Road Commission to finance the sccamplishment
of a similar amount of work by your orgenization, If this procedurs
meata with your approval, it 1a requasted that you so advise and
also submit an estinata of the costs that would be chargeable to the
Alaska Road Comission."



SWLLARY

1.

It would appear that the Alaska Road Commission possesses
no Legal right to any right-of-way in any patent issued in Alaska
previous to July 24, 197.

2.

It would appear that the Alaska Road Commission possesses
no legal right to amy right-of-way in any patent issued after July 2h,
1947 providing the entry was a valid entry and the filing was a valid
filing and such entry and filing was made previous to July 2h, 1947.

3e

It would likewise appear that Alaska Road Commission does
possess a legal right to right-of-way in any patent issued after
July 2h, 1947 if the entry was not a valid entry ard the filing xag
not a valid filing and such entryand filing was made previous to
July 2h, 1947.

he

Alaska Road Commission is undoubtedly legally entitled to
a right-of-way in all patents issued after July 2h, 197 where entry
and filing were made after July 2h, 1947.

Se

The width of right-of-way to which the Alaska Road Commission
is entitled in patents issued between the period July 2h, 197 and
August 10, 1949, is a width no greater than necessary to permit the
construction and maintenance of a roadway to the prevailing standard
in the area concerned,

6.

The width of right-of-way to which the Alaska Road Commission
is entitled in patents issued after August 10, 1949, is a width deter~
mined by the classification of the clasa of road crossing the land

,

area in question.

7.

There is no law, except perhaps Territorial lav, which
established legal road and highway widths previous to August 10, 1919.



SUMMARY (Contimed)

Chap. 19, Session Laws of Alaska, 1923, Section 1721, reserved a
strip between sections reds wide for public highways with the
section line being the center of such higiray. However, the 1923
law is listed as invalid in the new Alaska Code and the Attorney
General considers this act invalid. No action was ever brought
to test the validity of the law,

a.

The origin of the adoption of 60 or 66 feet for the
Standard width of roads and hichways in Alaska prior to August 10,
19h9 is obscure. No law sustains either width.

9.

And finally, the acquiring of road rignts-of-way and their
respective widths previous to July 24, 1917 was by agreenuent, purchase
or condemnation.
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No. 757 of October 16, 1951, would be
of 66 foet for road right-of-way purpos

the center line of the road only.required, in such cases, it ould be nee

Subject
to the reservation

or 33 feet on each side:ir’ én additional width rere
y to obtain it byessear

exzsenents from the claimant or entrytan or by condemiation pro-
ceedings.
4. Public ‘Land Order Wo.

é9b
or_Atwr bs!of-Way for all roads and b.. uways—inA

Speciried the width as foli LOWS
#

300 feet on each side of
_of the Ale

osk¢ Highwaay »

“150' feet on each side of

'

t.Lo, 1919, established right-
jasxa, ‘by withdraral, and

the center line

the center line
of, uli other throvgh roads.
100 feet on each side or the center line
of all feeder roads.

50 feet on esch side of the center line
or eLl Locel roxds.

The order was made _"bubject to velid exissting rights ane to éxistine
surveys end withdrawals for other tnan highwey purposes." The ;

withdreval, therefore, did not affect any velid existing claims or
entry initiate rior to the date of the order or have the effect
oF Stnoressing the wiata of rignts-of-—way over such cliims to that
ssecified in tne order for roads previously constructed or mey
eresfter be constructed, Valis-claius or entries initieted ortor
to vhne order and subsecunent to tne 1947 Act are subiect to the’
reservation provided by said Act, only (commonly recognized es 66
fect).
3. Public Land Order No. 757 of October 15, 1951, amended Public °

Iond Order 601 by speciryin3 tne thrroush roads Tor wnich the rignts~orwey vould rewain underwithisevel, tat is, the flaska !.i5avey,
°

Sicnsrdson aighwey, Glenn nighwey, mines dighway, Seward-snchora,e
oi, nwey, (exclusive of part in Chuzach National Forest), ArhoreyeLake SpanerdHighvey, and the Faivebanics-College Hi:savey. Tirerichts-of-way for all other rosis (fesier and loce1 roads ), tobe
estvablisned 4s wensenents. The effect of the aiendnent nerite ed
cleius to be initiated to or ‘entry iaade for lands cros sed vy rights-
of-wey or to straddle the roads thich were established as ausaucnts
and relessed from ‘the witdrawale
6. Departaental Order No. 2665 of October 14, 1951, See. 2, definitely
Tixed tne width of all rights-of-way for road end nignway perposes in
flesta; Alaska Highway, 600 feet; through roads, 300 feet; feeder
rouds, 200 feet; local roads, 10d feet. Sec. 3{a} of the Orderpoints out that a reservation for hichvay purposes covering lands
enbtoacec in the rights-of-way for through roads was wade by P.L.G,
é01, as enended by P.L.O. 575, and onerates as a coaplicte seyre- |

gation oz the lends from ell vorisof.appronriction under the
Desh and wineral leasing 14ws.ic tind Taws,“ineluding“theaining



Sec. 3(d) detinitely established casement For feeder und iccel
‘caads over andl across public lands to the extent of the width’
ssecified in Sec. 2 of the Order.

From the foregoing it nece.-..rily follows that:

G:) The ANC has no right t@? establish a‘ road rignt-of~
Way over tend ta which a velid Claim ov entry was initieted pricr to
tne Act of 1947, without the consent. or the claiinant or entryen,and the patent subpseuventlyissued for such claim or entry would mot
centuin the reservation provided by that Act.

(b) Tae ARC 4s entitled to the establishment of road rights—
_of-way over patented lands¢for any clein or entry initiated after
the 1947 ACT. 4

(c) The width of rights-of-wey to which the AC 48 entitled
to over patented lands based on claius or entries initiated efter
the 1947 Act and prior to P.L.0. 601, as amended by P.L.0. 757,
October 16, 1951, would be limited to that xrecognized as the pre-
veiling standard. dn tne oarticular area (norually

66 tect).
qt

snould be noted that none of the lend reserved und 24L26. GOL vos
subject to disposal prior -to the amenduent (Order No. 157 of Usto-
ber 16, 1951.

(a) The width of rights-of-way over Lands patented to cloin
or entries initiated after P.L.0. 757 of October 16, 195i, is th—
fixes by Departmental Order No. 2665 of October le, 739513 Gepencing
on the Class or road established.

(sgd) Abe barber

Abe Darbar ,
.

slember of AlasxaotStalr Subcommitt



ACQUISITION OF RIGHTS-OF-WAY WIDTHS
enesene nena EWS

The various Statutes, Public Land Gréers and Department Orders effecting
the acquisition of rights-of-way in Alaska are as follows:*

R.S. 2477 (43 U.S.C. 932)
-43 Stat. 446 (48 U.S.C, 321a) June 30, 1932
“61 Stat. 4138 (48 U.S.C, 321d) July 24, 1947
“Public Land Order 601 August 10, 1949
~Public Land Order 757 October 16, 1951
“2665 Amendment 1 July 17, 1952
2665 Amendment 2 September 15, 1956
“Public Land Order 1613 April 7, 1959
Public Lay 86-70 (Omnibus Act) June 25, 1959
DS ao:

1. R.S. 2477, grants rights-of-way for the construction of highways over
public lands not reserved for public uses. The grant becomes effective upon the
establishment of the highway in accordance with State or other applicable laws.
The statute does not specify any width for rights-of-way so established and unless
maps or definite locations showing the widths of the right-of-way appropriated
are filed and recorded in the proper recording district or Bureau of Land Manage-
ment Land office, the width would be limited, as against subsequent valid claims,
to that recognized by the Courts, which is 66 feet or 33 feet on each side of the
canter line in the Territory of Alaska. Presumably, this is based on common usage
or sufficient width, the only actual authority for such widths existing in the
Alaska statutes, for section line rights-of-way.

In connection with this authority, then, the mere filing of a plat as
prescribed above, would be an appropriation of the right-of-way indicated thereon,
without any further action on the part of the State. Posting of notice of right-
of-way width when survey stakes are set would have same effect.

2. Tne Act of June 30, 1932, authorizes the construction of roads and
highways over the vacant and unappropriated public lands under the jurisdiction
oF the Department of the Interior. This statute like R.S. 2477, does not specify
the width of the right-of-way which may be established thereunder. Therefore,
unless maps were filed in the proper land offices, as contemplated by the 1932
Act, showing the width of the right-of-way appropriated, the right-of-way would
also be limited to 66 feet or 33 feet on each gide of the center line of the
road or highway, as against valid claims or entry initiated subsequent to this
Act but prior to Publie Land Order No. 601 of August 10, 1949,.

he Act of July 24, 1947 (61 Stat. 418, 48 U.S.C. 321d), amended the Act
30, 1952, by adding the reservation for rights-of-way over "lands taken
red or located" after July 24, 1947. Since this Act did not specify.‘

widths, it remained, in that respect, similar to R.S, 2477. However, a right-
of-way of any width could be acquired over such lands by merely setting it by
“some sort ‘of notice, either constructive or actual insorar as new roads are
concerned, and since it did not limit the reservation to new roads only, there

* Pertinent to this Memorandum Brief

of June
up, ente



aN“could.be no goubt that it effects subsequent settlements on existing roads.
Until the promulgation of the first Public Land Order setting right-of-way \
“widths for the existing roads, compensation was required for all crops’ and
improvements located within new takings. é

3. On August 10, 1949,
¢
the. Secretary promulgated the first of several

Public Land Orders, No. 601, providing for the withdrawal from all forms of
settlement, the following strips of land in Alaska:

300 feet on each side of the center line of the Alaska Highway;
150 feet on each side of the center line of all other through

roads (named herein);
100 feet on each side of the center line of all feeder roads

(named herein);
50 feet on each side of the center line of all local roads.

This Order does not, by its language, purport to establish highway rights-
of-way as such, but is a mere withdrawal of lands along the enumerated existing
highways and classes of highway. There does not appear to

be any intent to es-
tablish any future rights-of-way in this order.

Since this Order was promulgated subsequent to the Act of 1947, there is
some question as to its effect on lands previously settled but subject to the
Act. There can be no doubt that lands settled prior to the Act could not be
affected by the Order since it also stares, ‘Subject to valid existing rights
and to existing surveys...”

The Cases all hold that once a claim is made for public lands under the
law, the claim acts as a segregation of that land from the public domain for
the benefit of the claimant (entryman) and there can be made no order subse-
quent to that claim, effecting any rights the entryman may have. Therefore,
a witndrawal order promulgated subsequent to an entry, is invalid as against
that entry. In connection with this point what then is the effect of this
Order and subsequent orders on lands settled after the Act of 1947 but prior
to the Order? '

The Act of 1947 does not set out any procedure by which a specific amount
of land may be acquired for the purposes set forth in the Act. There is no
YTecuirement for giving notice to the interested party of the amount being taken
nor is there set out any other requirement. Since, then, there is no form of
rotice, tne entryman had no way of determining which land on an existing road
tie could utilize for his own purposes prior to this Order. Many built improve-
ments or planted crops within a few feet of the highway shoulders. Apparently,
the greater majority of these remained outside the 33 foot line, but inside
the areas described in Public Land Order 601.

It is this writer's opinion that the public land orders do not effect.
lands subject to the Act of 1947, and settled prior to the orders on the
grounds that it would be unconstitutional as being "ex post facto" in nature.
Now, then, the only situations with which we should be concerned are those
where the lands along existing roads (at time of the orders) are settled sub-
sequent to their promulgatory dates.



Now we are left with one moze important phase of this general situation:
What effect would the orders have on the rights of a party who constructs im-
provements or plants crops within the designated right-of-way after the date
of the order when his land is subject to the 1947 Act? AI1l along I have been
asserting that the orders were constructive notice to all interested parties
that the lands oncompassed by the orders, were being thereafter utilized for
bighway rights-of-way. However, Public Land Order 601, is expressly limited
to withdrawal of public lands (unsettled, unreserved) abutting on the then
existing center lines in the widths according to the classification denoted
for each, no reference being made to the 1947 Act. It is therefore, not appar-
ently intended to establish a right-of-way width for the entire length of each
sucn highway, but merely for the public lands which abut such highway. It is
then, my opinion that insofar as those lands entered prior to this Order are
concerned, the entryman or homesteader has every right to compensation when
damage results to his improvements or crops placed within the areas described
in Public Land Order 601.

4. Public Land Order 757, October 16, 1951, was an amendment to Order
601, to the extent that it revised the list of routes along which 600 foot
strips were withdrawn by adding other routes. Therefore, it did not change
anything in Order 601.

5. Departmental Order No. 2665, dated October 16, 1951, was promulgated
in contemplation of the two previous Public Land Orders (601 and 757); and 48
U.S.C. 321a.

The purpose of this order is stated as follows:
ge"(Sec. 1. Purpose. (a) The purpose of this order is to (1) fix

annie
aimed under thejurisdiction of the Secretaryof the Interior*®
and (2) prescribe a uniform procedure for the establishment of
rignts-of-wayor easements over or across the public lands* of
such highways. Authority for these actions is contained in
Section 2 of the Act of June 30, 1932 (47 Stat. 446, 48 U.S.C.
321la)." .

The purpose stated under (a) (1) in the foregoing Sec. 1, above, is some-
what confusing. It expressly refers to public highways established or maintained
under the jurisdiction of the Secretary of the Interior, in Alaska. However, does
it mean that the uniform system will thereafter be maintained at the stated widths:
or des it mean that the Secretary is utilizing the rights-of-way widths in ‘the
orders where subject to the 1947 Act? ,

N In the face of the question of constitutionality I cannot justify the &theory that this order would effect prior rights, even where those rights are
subject to the 1947 Act. Therefore, my opinion is that it merely is a state-
ment of policy and uniformity. Since (a) (2) under this Section also refers
to "public lands", I feel that the intention is definitely to establish future
rights-of-way across such lands. ‘

* Emphasis supplied

rnc OL all pudlic nignways AlLaSkd @xXtTadDlisneu Or main-



This is further evident in the Language used in Section 3 of this Order:

(a) <A reservation for highway purposes covering the lands embraced
in the through roads mentioned in Section 2 of this Order was made by
Public Land Order No. 601 of August 10, 1940, as amended by Public Land
Order No. 757 of October 16, 1951. ‘hat order operated as a complete
seorepation of the land from all forms of appropriation under the public-
land laws, including the mining and the mineral Leasing laws.*

(b) A right-of-way or easement for highway purposes covering the
lands embraced in the feeder roads and the Local roads equal in extent
to the width of such roads as established in section 2 of this order,
is hereby established for such roads over and across the public lands.*

Both (a) and (b), above, make particular note and use the expression "public
lands." Those words, therefore, indicate that the intent was to restrict the
withdrawal of rights-of-way lands to public or vacant lands. No one would be
in a better position than the Secretary to know which lands could validly be
effected by withdrawal orders (601 and 747). The law is well settled that there
can be no withdrawal made on lands segregated from the public domain.

Amendment No. 1 to Order 2665 (July 17, 1952) and Amendment No. 2 thereto,
(September 15, 1956), stated no new policy but merely reclassified all or parts
of specific highways. ‘

6. Public Land Order No. 1613 was issued on April 7, 1958. This Order
(Sec. 1) was a revocation of No.'s 601 and 757 insofar as the through roads
named in the two prior orders were concerned. The lands were reclassified from
withdrawals (reservations) to easements, and easements for those roads were
established at 300 feet widths. Sec. 5 of 1613 also uses the term "public lands".

Those lands embraced in Orders 601 and 747 which were on such through
roads were to be offered for sale by the Secretary. To this writer's knowledge,
this was never done.

7. Finally, Public Law 86-70 (Omnibus Act), of June 25, 1959, by Section
21(d) (7), repealed the Act of 1932 and the Act of 1947 (48 U.S.C. 321la-d),
effective July 1, 1959. Therefore, as of July 1, 1959, Lt would appear that
newly sattlea lands not abutting existing roads, could not be effected by anyd
the Orders. Where lands have been restored by Order 1613 new settlers on the
existing highways effected by that Order, would acquire title to the lands
over which the established easements traverse, but could not interfere with
the right-of-way of those highways.

CONCLUSTONS

(f) For all lands settled prior to July 24, 1947, the entire portion to
be acquired for the right-of-way in the case of new or relocated roads, must
be acquired by-purchase. Where these lands are located on existing roads and
the right-of-way is to be widened or adjusted slightly so as to partially or
entirely include such existing road, all acquisitions outside the 66 foot right-
of-way must be purchased,

.

Emphasis supplied



Sccordiagly, then, the rigut-of-way width for all roads existing prior to
the 1947 Act as to. lands abutting thercon and settled prior to the Act, is 66
feet unless the contrary can be shown.

As to all lands settled prior to the 1947 Act, the above Public Land
Orders have no efrect.

(B) For all lands subject to the 1947 Act, but settled prior to August
10, 1949, (P.L.O. 601), the right-of-way may be obtained by Notice of Utiliza-
tion for those portions outside the 66 foot width, but crops and improvements
thereon must be purchased.

Since no withdrawals were made prior to the Public Land Orders, the
etryman whose rights predated the Order would be subject to a 66 foot right-
of-way when abutting a road. AI1l others are subject to the withdrawal Order,
so that right-of-way widths will be 600 feet, 300 fect, 200 feet and 100 feet
depending upon the road or centerline which existed or was surveyed prior to
August 10, 1949. :

Public Land Order 747, October 16, 1951, merely changed some right~of-
way widths and instituted no new changes,

<

(C) Since departmental Order 2665, October 16, 1951, did not effect prior~
existing rights, it too, left the right-of-way widths at 66 feet where settled
prior to Public Land Order 601. For all lands settled subsequent to 2665, the
vights-of-way are those stated in that Order.

Amendment No. 2 to Order 2665, September 15, 1956, increased the right-
of-way of several roads or portions of roads by redesignating them as "through
roads", It also deleted certain roads from that list.

(D) Public Land Order 1613 revoked the withdrawals on through roads as
established by No.'s 601 and 757. It established a 300 foot easament on those
ruads fot highway purposes. There is, therefore, a 300 foot easement on all
tnrough roads in Alaska where such through roads have been designated by the
various orders.

(Z The repeal of the Act of 1947 by the Omnibus Act (Sec. 21(d)(7)) on
July 1, 1959, has once again restored the public lands to the status enjoyed
in the other states. The withdrawals and easements for rights-of-way, however,
remain in effect but do not have any effect where entirely new roads are
concerned.



Status History - Alaskan Roads) *"

A brief history of “feeder roads" in Alaska, particularly the Taylor
Highway, is as follows:

Public Land Order No. 601, dated August 10, 1949, withdrew certain lands
for highway purposes. Among these were the Tok-Eagle Road which was

designated as a "feeder road" with a width of 200 feet.

Public Land Order No. 757, dated October 16, 1951, revoked the highway
withdrawals on all "feeder" and “local" roads established by PLO 601,
while retaining the highway withdrawals for the “through roads."

Simultaneously, SecretarialOrder No. 2665, datedOctober16, 1951,entitled "Rights-of-—way For Highways in Alaska" was issued pursuant to
the authority contained in section 2 of the act of June 30, 1932 (47 Stat.
446; 48 U.S.C. 32la). This order established easements for certain
through, feeder and local roads. Additionally, this also established a
"floating easement" concept for new construction if staked on the ground,
notices posted at appropriate points along the route, and road maps
filed in the proper land office. However, it should be noted that the
purpose of the order was:

- . . to £ix the width of all public highways in Alaska
established or maintained under the jurisdiction of
the Secretary of the Interior and (2) prescribe a uniform
procedure for the establishment of rights-of-way ox
easements over or across the public lands for such
highways. (Emphasis added.)

Section 119 of Public Law 85-767 (72 Stat. 898), dated August 27, 1958,
entitled "Administration of Federal Aid for Highways in Alaska,“ transferred
jurisdiction for the administration of all roads in Alaska from the
Secretary of the Interior to the Secretary of Commerce and provided that
the Secretary of Commerce by order or regulation distribute the functions,
duties and authority required to administer these roads. This means
that the Secretary of Commerce promulgated his own orders and regulations
and that orders issued by the Secretary of the Interior would not be
binding upon him. Thus, S.O. 2665 was canceled as to the easement
procedures:

~

Finally, Public Law 86-70 (73 Stat. 141), dated June 25, 1959 (the
Omnibus Act), repealed section 119 of P.L. 85-767 by section 21(d) (3)
and the act of June 30, 1932 (47 Stat. 446; 48 U.S.C. 321la) the authority
under which S.O. 2665 was issued by section 21(d) (7). Thus, not only
were the procedures for a floating easement canceled by the transfer of



jurisdiction, but the statutory authority for issuing those procedures
and the transfer of jurisdiction was repealed by the Omnibus Act.
Accordingly, the Secretary of Commerce transferred to the State of
Alaska under. section 21 only that interest which existed on the ground
and did not convey a floating easement.

A history of PLO 1613 lands is essentially similar.

Executive Order 9145, dated April 23, 1942, reserved for the Alaska Road
Commission in connection with construction, operation and maintenance of
the Palmer-Richardson Highway (now Glenn Highway), a right-of-way 200
feet wide from the terminal point of the highway in the NE% of-section
36, T. 20 N., R. 5 E., Seward Meridian, to its point of connection with
the Richardson Highway in the SEX of section 19, T. 4 N., R. 1 W.,
Copper River Meridian. The area described is generally that area between
Chickaloon and Glennallen.

Public Land Order 12, dated July 20, 1942, withdrew a strip of land 40
miles wide generally along the Tanana River from Big Delta to the Canadian
Border. It also withdrew a 40-mile wide strip along the proposed route
of the Glenn Highway from its junction with the Richardson Highway, east
to the Tanana River.

Public Land Order No. 84, dated January 26, 1943, withdrew all lands
within 20 miles of Big Delta which fell between the Delta and Tanana
Rivers. The purpose of the withdrawal was for the protection of the
Richardson Highway. .

4

Public Land Order No. 270, dated April 15, 1945, modified PLO 12 by
reducing the areas withdrawn by that order to a 10-mile wide strip of
land along the then constructed highways. The highways affected by this
order were:

1. Alaska Highway - from Canadian border to Big Delta.

2. Glenn Highway - from Tok Junctionto Gulkaha.

Public Land Order No. 386, dated July 31, 1947, revoked PLO 84 and PLO 12,
as amended by PLO 270. The order withdrew the following land under the
jurisdiction of the Secretary of the Interior for highway purposes:

1. A strip of land 600 feet wide along the Alaska
Highway as constructed from the Canadian boundary
to the junction with the Richardson Highway at
Delta Junction.

2. A strip of land 600 feet wide along the Gulkana-
Slana-Tok Road (Glenn Highwuy) as constructed from



'

Tok Junction to its junction with the Richardson
Highway near Gulkana. This order also withdrew
strips of land 50 feet wide and 20 feet wide
along the Alaska Highway for purposes of a pipeline
and telephone line, respectively. Pumping stations
for the pipeline were also withdrawn by this order,
as well as 22 sites which were reserved pending
classification and survey.

Public Land Order No. 601, dated August 10, 1949, revoked E.O. 9145 as
to a 200-foot wide withdrawal along the Glenn Highway from Chickaloon to
Glennallen.

‘

It also revoked PLO 386 as to the 600-foot wide withdrawal along the
Alaska Highway from the Canadian boundary to Big Delta and along the
Glenn Highway from Tok Junction to Gulkana. .

It withdrew lands for highway purposes along the highways given below.
The width of each withdrawal is shown to the right of the name of the
highway. .

Alaska Highway: 600 feet wide
Richardson Highway: 300 feet wide
Glenn Highway (Anchorage to Glennallen): 300 feet wide
Haines Highway: 300 feet wide
Tok Cut-off (Tok Junction to Gulkana): 300 feet wide

The above roads were designated as "through roads" by this order. /The

following roads were designated as feeder roads and a strip of land 200
feet.wide was withdrawn for each of them.

Steese Highway Elliott Highway
Y McKinley Park Road Ruby-Long-Poorman Road
“ Anchorage~Potter~Indian Road Nome-Solomon Road

Tok-Eagle Road Kenai Lake-Homer Road
Fairbanks-College Road , Circle Hot Springs Road
Anchorage-Lake Spenard Road

All other roads were classified as local roads and a strip of land 100
feet wide was withdrawn for each of them.

Public Land Order No. 757, dated October 16, 1951, accomplished two
things:

1. It revoked the highway withdrawal on all “feeder”
and “local" roads established by PLO 601.

2. It retained the highway withdrawal on all the
“through roads" mentioned in PLO 601 and added
three highways to the list.



After issuance of this order, the only highways
Still withdrawn were those listed below. Also
shown is the total width of the withdrawal.

Alaska Highway - 600 feet
Richardson Highway - 300 feet
Glenn Highway - 300 feet
Haines Highway 300 feet
Seward-Anchorage Highway 300 feet

(exclusive of that portion in the Chugach
National Forest)

Anchorage-Lake Spenard HMighway ~ 300 feet
Fairbanks-College Highway 300 feet

The lands released by this order became open to appropriation, subject
to the pertinent easement set by Secretarial Order No. 2665, discussed
below.

Secretarial Order No. 2665, dated October 16, 1951, issued on the same
date as PLO 757, fixed the width of all public highways in Alaska which
were established or maintained under the jurisdiction of the Secretary
of the Interior. It restated that the lands embraced in "through roads"
were withdrawn as shown under PLO 757 above. It also listed all roads
then classified as feeder roads and set the right-of-way or easement (as
distinguished from a withdrawal) for them at 200 feet. The right-of-way
or easement for local roads remained at 100 feet. Additionally, the
"floating easement" concept for new construction was provided.

Amendments 1 and 2 to SO 2665 added and deleted various highways to the
list of “through roads."

Public Law 892, dated August 1, 1956, provided for the disposal of
public lands within highway, telephone and pipeline withdrawals in
Alaska, subject to appropriate easements. This act paved the way for
the issuance of a revocation order (PLO 1613) which would allow claimants
and owners of land adjacent to the highway withdrawal a preference right
to acquire the adjacent land.

PublicLand Order 1613, dated April 7, 1958, accomplished the intent of
the act of August 1, 1956. Briefly, it did the following:

1. Revoked PLO 601, as modificd by PLO 757, and
provided a means whereby adjacent claimants and
owners of land could acquire the restored lands,
subject to certain specified highway easements.
The various methods for disposal of the restored
lands are outlined in the order.



2. Revoked PLO 386 as to the lands withdrawn for
pipeline and telephone line purposes along the
Alaska Highway. It provided easements in place
of the withdrawals.

Section 119 of the act ofAugust 27, 1958 (Public Law 85-767), transferred
jurisdiction over roads in Alaska from the Secretary of the Interior to
the Secretary of Commerce and canceled the "floating easement" concept.

Section 21(d) (3) and 21(d) (7) of the act of June 25, 1959 (the Omnibus
Act), repealed section 119 of the act of August 27, 1958 and the act of
June 30, 1932 (47 Stat. 446; 48 U.S.C. 32la), and transferred all existing
through roads to the State of Alaska.

The act of June 11, 1960 (Public Law 86-512), amended the act of August 1,
1956. This was a special act to allow the owners and claimants of land
at Delta Junction and Tok Junction a preference right to purchase the
land between their property and the centerline of the highway. The act
was necessary since the land in both towns was still reserved for townsite
purposes, even after the highway, telephone line and pipeline withdrawals
were revoked. , ‘



State highway rights of way have come into existence by a wide variety
of means, the following of which is a brief description:

1) Public Land Order (PLO) 601, 1613, 757 and 2665 being the most
common. They provide for right of way of 100 feet for local roads, 200 feet
for feeder roads, 300 feet for through roads, and 600 feet for the Alaska
Highway over wumnapproriated, unrestricted Federal land at the time of the
order.

2) 47 Act (48 USC 321d) provided that right of way could be taken one
time by filing a notice and paying for growing crops and improvements. Not
valid in governmental smail tracts, Cosby case O'Malley Road; State law of
April 14, 1966 eliminated our use.

3) 44 LD 513 is very similar to an ILMA at the federal level. It is
between federal agencies and is shown on the status plat. The rights may be
assigned to the State and is like a management right.

4) RS 2477. Right of way along trails, section lines, mining roads,
etc. Real problem with Native claims, preservation lands, etc. Repealed 1976
many legal problems. Many varied opinions on use and validity.

5) 317 Grants. BLM grants for right of way, has a conflict with
State law regarding permits (utility,’ airspace, etc.) without approval of BLM.

6) ILMT. Predecessors to ILMA.
ILMA. A management agreement issued to State agencies by DNR.

Practically useless. A potential legal fight given DNR attitude; we need
better interest.

(a) In 1923, Chapter 19 SLA provided a tract four rods wide
between each section of land for public highways.

(b) Section 1, Chapter 123 SLA 1951 and amended by Section 1,
Chapter 35 SLA 1953. One hundred feet of right of way between sections owned
by the territory. Now under AS 19.10.010. (Reference Attorney General
Opinion No. 7, December 18, 1969.)

7) Omnibus Act (1959). A quitclaim deed from U.S. Department of
Commerce to the State covering highways, pits, airfields, and maintenance
camps.

8) Memorandum of Understanding on procedures relating to highways
over National Forest lands.

9) Other type of rights of way: townsite plat, subdivision
dedications, forest easements, small tract dedications, USS.



LD
RS
USC
ILMT
ILMA
CFR
BLM
FLPMA
USDI
DNR
USS
SLA

Land Decision
Revised Statutes
United States Code
Inter-agency Land Management Transfer
Inter-agency Land Management Assignment
Code of Federal Regulations
Bureau of Land Management
Federal Land Policy Management Act
United States Department of Interior
Department of Natural Resources
United States Survey
Session Laws of Alaska
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II.

A.

A,

1932 Act (48 USC 321-327 (1958))

Congress transferred jurisdiction over Alaskan roads and trails
from the Secretary of War to the Secretary of the Interior (from
old Board of Road Commissioners to Alaska Road Commission).

48 USC 32la - provided that the Secretary of the Interior shall
", execute . all laws pertaining to the construction and
maintenance of raods and trails and other works in Alaska. . ."

48 USC 322 - provided broad authority for designating and main-
taining roads and trails throughout Alaska.

DOI had this responsibility for approximately 26 years.

Principle methodsof DOL administration were written land orders.

l. §.0.s — Secretarial Orders, principally setting out general
procedures.

2. P.L.O.s - Public Land Orders, taking specific action on
particular tracts of land.

26 Years of PLOs

Earlies PLOs

l. PLO-12 (7/20/42) - withdrew 40 mile strip of land from Big
Delta to Canadian border for construction of part of the
Alaska Highway.

PLO 270 (4/5/45) - modified PLO 12 to only a 10 mile wide
strip along the then completed highway (Alaska Highway from
Canada to Big Delta, Glenn Highway from Tok Junction to
Gulkana).

ta

3., PLO 386 (7/31/47) - revoked certain PLOs, including 12 and
270, and withdrew 600 feet of land along Alaska and Glenn
Highways.

»

4. All of these earlier PLOs; including ones listed above, plus
PLO 84 and. E.0. 9145, were revoked and are inoperative.

PLO 601 (Aug. 18, 1949) - The First Major Land Order

l. “PLO 601 had the effect of revoking what was still effective
earlier PLOs and provided a clean and new start for PLO

easements in Alaska.

2. PLO 601 established 3 categories of road widths for all
“roads maintained or constructed by DOI in Alaska.



Specific widths:

a. Through roads - 150 feet each side of the centerline.

‘1. Except the Alaska Highway which was 300 feet each
side of the centerline.

b. Feeder roads - 100 feer each side of the centerline.

Local roads - 50 feet each side of the centerline.

Through and Feeder roads specifically identified.

Local roads - "all roads not classified above as Through
Roads or Feeder Roads, established or maintained under the
jurisdiction of the Secretary of the Interior.

Through roads identified in 601:

a. Alaska Highway (with wider width).

b. Richardson Highway.

Glenn Highway.

c. Haines Highway.

Tok Cut-Ofz.

PLO 601 was subsequently nodified and revoked but it estab-
lisned the framework for how DOL would administer roads in
Alaska by setting up 3 categories of road widths.

Some problems caused by PLO 601 which had to be addressed
later and which still trouble us to some extent are:

a. How was a new highway established.

b. What rights did an adjoining landowner have in the
underlying fee and to acquire a further interest if
the width of the road narrowed.

C. PLO 757 (10/16/51) - The Second Major PLO

l.

‘2,

Revoked the feeder and local roads established by PLO 601.-
Continued 300 feet each side of the centerline withdrawal
for Alaska Highway and 150 feet each side of centerline of
the other specified highways adding 3 additional highways.

‘a. Added highways:

1. Seward to Anchorage Highway (excluding part within
forest). .

2. Anchorage-Lake Spenard Highway.



D.

b.

3. Fairbanks-College Highway.

Highway identified as "Tok Cut-Off disappeared from
list.

5.0. 2665 (10/16/51) - The Third Major Land Order (sometimes
identified as D.O. 2665)

l. Issued simultaneous with PLO 757.

2. Purpose:

a.

b.

To fix width of all public highways established or
maintained under jurisdiction of DOL.

To prescribe a uniform method of establishing
Rights-of-Way or easements for public highways.

3. On widths, followed PLO 601 by maintaining the 3 categories
of road widths and by specifically identifying through
roads and feeder roads. .

4. Established rights-of-way or easements, instead of
withdrawal, for feeder and local roads.

An Applied established widths to new roads when survey stakes
set end proper notice posted along route.

6. Two amendments to $.0. 2655.

a.

b.

#1 reduced width of Lake Otis Road to 30 feet each
side of centerline.

#1 changed some feeders to through roads.

PLO 1613 (April 7, 1958) The Fourth and Final Major Land Order

1. In the Act of August 1, 1956, 43 USC 97la-d (70 Stat. 898)
Congress provided: ,

a.
~

Authority for the Secretary of the Interior to replace
existing highway withdrawals with easements.

Authority to dispose of the land in the revoked highway
withdrawals subject ot a highway easement.

A preference right to adjoining landowners and entrymen
to acquire the land in the revoked highway withdrawals.

Implemented by PLO 1613- the longest and most complex
of the PLOs. . .

2. PLO 1613 revoked PLO 601 as modified by PLO 757 and removed
the withdrawal and reservation status of the through roads
listed in PLO 757.



PLO 1613 established an easement 150 feet each side of the
centerline for the through roads identified in PLO 757.

3.

a. This reduced width of Alaska Highway from 600 feer to
300 feet.

b. Left unchanged the widths of the other through roads.

Only roads affected by PLO 1613 were through roads listed
in PLO 601 as modified by PLO 757, in specific:

4.

a. Alaska Highway.

b. Richardson Highway.

c. Glenn (Qld) Highway.

d. Haines Highway.

“a, Seward-Anchorage Highway (excluding portions within
Chugach National Forest which was not under DOI juris-
diction).

rh Anchorage-Lake Spenard Highway.

g. Fairbanks-College Highway.

The through roads identified only by 5.0. 2665 and all feeder
and local roads were already only easements, not withdrawais
ez reservations, and did not come within scope of the Act of
August 1, 1956, 43 USC $7la-d or PLO 1613 (in other words, no
revoked withdrawals to dispose of).

PLO 1613 gave adjoining landowners a preference right to
purchase land, generally just to the centerline of highway,
subject to a 150 foot highway easement.

PLO 1613 gave holders of pending entries the right to amend
their entry to include the revoked withdrawal, subject to the
highway easement. ®

Future entries and disposals were to include the highway
easement.

Public sale of unsold lands, those adjoining private lands
or entries, was authorized as long as preference right
holder given reasonable notice.

‘a. Not aware that this was ever done.



ny

3. A recent opinion from our office also concluded that use
of a highway easement for private access went beyond the
general highway purposes and was a trespass to the under-
lying Native allotment: ,

a. This was in context of an FAS grant and not a PLO
road.

b. No prec. on this point.

Disagreement whether Federal or State law determines this
issue.

a. Our present thinking is that it is determined by Federal
law since the road was established under Federal law.
See, U.S. v Gates of the Mt. Lakeshore Homes, 732 F.2d
1411 (9th AK 1984).

Native Allotments

Subject to conveyed omnibus roads.

If allottees use and occupancy predates road it is possible
to sue to set aside that part of the QCD to the State.

a. 6 year stat. of limitations does not bar suit to
recover Indian lands.

PLO 1613 - see supra for discussion of problems.



a. No specific legal description or set width was given
for any of the roads.

Cc. Best description of PLO roads - State of Alaska v. Alaska Land
Title Association. 667 P.2d 714 (AK 1983).

Tv. Existing Legal Problems

A. Widths of road

1. Federal view is that this is determined by the old PLOs -
which are basically PLO 1613 and $.0. 2665 but can be
PLOs 601 or 757 depending on time of entry or patent.

2. Feds agree with State Supreme Court that PLO widths don't
attach valid existing rights in existence at time PLOs
issued.

B. Fee verse Right-of-Way - disagreement wnether Omnibus Act QCD
conveyed a fee interest or less than fee interest.

1. Consistent position of DOI has been that a less than fee
easement was conveyed.

2. The intent of PLO 1613 in 1958 was to finally make all
roads in Alaska easements; $.0. 2665 had already done this
in 1951 for everything other than specifically listed
through roads.

3. Applicable rule of construction is to construe a patent
from the U.S., where no compensation is paid, as narrowly
2s possible‘so that nothing passes unless it is explicitly
conveyed.

Cc. Unbuild segments of roads

1. It is our position that a road had to either have been in
existence or properly marked and posted as required by
§.0. 2665 on June 30, 1959 or it was not included in QCD
to State. ,

a

2. The practical problem affecting a few roads is proving
exactly when a road was built or marked.

3. State Supreme Court decisions seem to agree with this
analysis.

D. Use of Highway Easements

1. . Must be-for highway purposes.

2. Not pipelines, electric or telephone lines as those uses
were not part of the DOI easements transferred to DOC and
finally to the State; such uses where accommodated by
separate PLOs.



10.

IIL. End of DOI Jurisdiction

Problems with PLO 1613:

a. Biggest problem arises from an administrative delay
of 15 or more years in acting on aplications to
purchase revoked highway reservations.

l. By a formal legal opinion BLM was advised that
an applicant who had paid the appraised purchase
price had vested a right to a patent from the
BLM and that the patent must be issued to the
applicant even if the applicant was no longer the
adjoining owner.

2. Approximately 80 such potential cases identified.

3. °

BIM adjudication of the old applications has
tesulted in about 15 appeals.

4, Whether the land within the revoked highway
reservation passed to the purchaser of the adjoin-
ing land depends entirely on the transaction
between the private parties.

b. This problem only has practical ramifications where the
State also vacates all or part of the highway easement
transferred to it as it did with the Old Glenn Highway
where the easement was reduced from 150 to 100 feet
each side of the centerline (hence opening the door
to development of a 50 foot wide piece of land).

Ce PLO 1613 purchase rights are still outstanding and to
solve the problem this office has recommended revoca-
tion of PLO 1613 with a one year deadline for filing
all PLO 1613 purchase applications.

~

A. Transfer to Department of Commerce

1. By an Act of August 27, 1958 Congyess transferred authority
‘of Secretary of the Interior over Alaska Roads to, Secretary
of Commerce (23 USC 119 (1958)) (this was same comprehensive
act ‘that established FAS).

B. Transfer to State of Alaska

1. Section 21a of Alaska Ommibus Act of Jume 25, 1959 (73 Stat.
145) required transfer of the road system from the Secretary
of Commerce to the State of Alaska.

On June 30, 1959, the Department of Commerce issued aQCD
for.all of its lands or interests in lands in 176 pages of
highways described by FAS numbers and a brief description
of where the roads started and ended.



PUBLIC LAW 86-767 August 27, 1958

Section 119 transferred the administrative functions pertainingto the

construction, repair and maintenance of the Alaskan highways from the

Secretary of Interior to the Secretary of Commerce.

ALASKA OMNIBUS ACT

Repealed Section 119 above and the Act of June 30, 1932.

IN SUMMARY

RESERVED AS EASEMENTS OR RIGHTS—OF—-WAY FOR THROUGH ROADS

UNDER S.0. 2665

150' each side of center line

(fee title to be conveyed up to center line of road)

Fairbanks-International Airport Rd.
Anchorage-Fourth Avenue—Post Rd.
Anchorage International Airport Rd.
Copper River Hwy.
Fairbanks-—Nenana Hwy.
Denali Hwy.
Sterling Hwy.
Kenai Spur from Mile 9 - Mile 14

“Pa Imer-WasiTla-willow™Ras)SteeseHwy.——__—_____/

RIGHTS-OF-WAY OR EASEMENTS ESTABLISHED UNDER S.0. 2665

FEEDER ROADS
100' each side of center Ine

(fee title to be conveyed up to center line of road)

Abbert Rd. (Kodiak)
Edgerton Cutoff
Elliot Hwy.
Seward Peninsula Tram Rd.
Taylor Highway .

Northway Junction to Airport Road
Palmer-Matanuska—-Wasilla Rd. ;

Glenn Hwy. Junction-Fishhook-Wasilla-Knik Rd.
Slana-Nabesna Rd.



Central-Circle Hot Springs-Portage Creek Rd.
Manley Hot Springs-Eureka Rd.
North Park Boundary-Kantishna Rd.
Sterling Landing-Ophir Rd.
-Iditarod-Flat Rd. °

DillinghamWood River Rd.
Ruby-Long-Poorman Rd.
Nome-Council Rd.
Nome-Bessie Rd.
Kenai Spur from Mile 14 - Mile 31
Nome-Kougarok Rd.
Nome-Tel ler Rd.

LOCAL ROADS

50' each side of center line
(fee title to be conveyed up to center line
of road)

All roads not classified as "through" or "feeder".

NOTE: S.O. 2665 was revoked June 3, 1966 - strictly a housekeeping function.

Easements were established - does the date of revocation also revoke
all the easements? We don't think - see PLO 757.

EASEMENTS OR RIGHTS-OF-WAY UNDER PLO 1613

(fee title of lands to be conveyed
to centerline of road)

THROUGH ROADS

150' each side of the centerline

Alaska Hwy
Richardson Hwy
Glenn Hwy
Haines Hyy
Seward-Anchorage Hwy
Anchorage-Spenard Hwy
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