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Re: Establishment of Right of Way on Roads
Maintained by the Department of the
Interior ~ Public Land Order 601

Doar Mr. McKinnon:

By your letter of March 11, 1965, you have inguired
as Lo the application of Public Land Order 601 to that portion
of the Horth Douglas Highway which passes over U.3. Survey
2960,

Public Land Order 601, issued by the Buresu of Land
Management, Departwment of the Interior, on fugust 10, 1849,
provided for a right of way width of 100 feet for all local
roads

Public Land Order 601 does not apply to the lands
tjacent to every rcad in Alaska. The order contains certain
imitations upon 1lts operation. Tirst, it was issued "sub-
ct Lo valld existing rights and to ex ilng surveys and
th nawaiu for other than Highway nurpooeu, This Limlba-~
Lo does not appear to affect the aDpLLcation of PLO 601 to
,H. survey 2900 because the avea appears to have been free

b other withdrawals, ete., at the time. Second, the order
p?lgu cnly %o publiic lands.
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A third limitation upon the operation of PLO 601
Pu-that 1t was made appllcable only to those public lands
}«)aernb Lo certain named or deflined classificatlons of
i, O these cols bSiflC&LLOHu, the Throupgh Roads and
S sz Hoads were cxpressly named. The thivd clas silftcation,
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rocal Roads, was defined by PLO 601 as ". . .all roads nokb

classilfled above as Through Roads or Feeder Roads established

or maintalned under the jurisdiction of the Secretary of the

interior.” If the road here in question was subject to

PLO 601, it would have come within the classification of

igpcal Rozds." The lssue is whether the portion of the North

pouglas Highway here in issue was a “"Local Road" as defined

py PLO GOL. . : g:“i}

There is no doubt that the Department of Interior
had wilde authority cover the road program in Alsska at the time
PLO 601 was issued, particularly through the Alaska Road
Commlsslon. The Jjurisdiction of the Department of the Interior,
however, was neot exclusive and for the purpose of the ilssue
which you have ralsed, we must determine whether that Depart-
mentts Jurisdiction included the road in guestion at the time
PLO 601 was issued.

Unfortunately, documentatlon of some of the perti-

nent factes involved is difficult at this late date. HMany files .
which might have ylelded helpful data have apparently been %@}

removed {rowm the State in accordance with the accepted practice
¢f federal agencies involved. Some relevant information, how-
ever, has been obtained,.

From all information available, 1t appears that
Jurisdiction over the North Douglas Highway as it crosses
U.5. Survey 2960 was vested in the Bureau of Public Roads from
the time of constructlon until transfer to the State of Alasks.
Oral communication with the Bureau of Public Roads in Juneau
disclosed that this road was constructed and maintained by the
BPR until Statehood.

) Support for this view is provided by the Special
Instructions for the performance of U.S. urvey 2960. These
Nstructions, 1ssucd by the Department of the Interior, Bureau
of Land Manapgement, dated October 17, 1849, contained the foli-
lowing "Specisl instructions” to the Cadastral Engineer: "The
Tlght of way 1s monumented with standard mavkers by the Bureau
0? Public Roads. Prior to maklng the survey you will cbtaln
the necessary hiphway data f'rom the District Engineer, Bureau
OF Public Roads, Juncau, Alaska."

| This extract from the BLM Special Instructlions for
U-S»'Survey 2960 15 a further indication of the fact that the
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rogd in question was under the jurisdiction of the Buresu of
Fublic Roads at the time PLO 601 was issued, and that this
fact was recognized by the Department of the Interior.

In 1957 or 19585 the Bureau of Public Roads undertook
certain Imnrovements of Lhe North Douglas Hipghway. In cCoOnjung-
tion with this project, the BPER acquired by purchase certain
property which lay between the 60 foot right of way provided by
the survey and the 100 foot right of way which would have been
created 10 PLO 001 had applied.

As of this date, T have been unable to find any evi-
dence of the zubject road having been established or maintained
by any agency of the Department of the Intericr,

‘ In view of the above information, it 1s our opinion
that the North Douglas Highway, as 1t crosses .S, Survey 2960,
was nolt subject to the Jurisdlction of the Secretary of the
Interior and that PLO 601 is not applicable to it,

Very truly yours,

CWARREN C. COLVER
ATTORNEY GENERAZL

Boes sl 1350,

Douglas B. Bally éﬁ
sslstant Altorney General

By
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¢er The lonorable William A. Egan
Governer of Alask:

ihe Honorable Floyd Guertin
Commissioner of Administration
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