
MEMORANDUM State of Alaska
Department of Law

TO: John Bennett DATE: December 15, 1997 ec cnt tte
ROW Engineering Supervisor aor

Northern Region, Fairbanks FILE NO: 665-98-0061 HES 17 4997

TEL. NO.: 451-2828

Wer
FROM: Pamela A. Hartnell ~V~ SUBJECT: Project TEA-0002(75)

Assistant Attorney General
AGO, Fairbanks

McGrath Road Bike Path
“Green Strips”

CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION

FACTS

The Department of Transportation and Public Facilities (the Department) is
currently working on two projects where the proposed right ofway limits will overlap or

incorporate dedications created by the platting process. The McGrath Road bike path project
might require a portion of the bike path or relocated utilities to be placed in the “Green Strip”
adjoining McGrath Road. The Airport Way Frontage Roads will require use of an area
labeled “Public Parking and Access” according to the plats.

You have requested advice concerning whether these dedications can be
converted to or used as a part of the projects’ right ofway and who are the owners.

QUESTIONS PRESENTED AND SUMMARY OF ADVICE

McGrath Road

The McGrath Road bike path project may require a portion of the bike path or
relocated utilities to be placed in the “Green Strip” area as identified on the plat for McGrath
Estates - Portion 2. A label in the “Green Strip” refers to plat note 4 which reads “Clearing
ofnatural vegetation not permitted with 50' ofMcGrath Road R/W, except for existing power
and communication lines.”

Question: Would the Department be subject to the clearing restriction if a
portion of a lot covered by it was acquired? If so, how can the restriction be removed?
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Answer: Yes. The Department would be subject to the clearing restriction if
a portion of a restricted lot was acquired. The restriction can be removed by condemning in
fee and indicating that we are also condemning any restrictive covenants.

LEGAL ANALYSIS

The “Green Strip” as indicated on theMcGrath Estates- Portion 2 plat is a part
of the individual lots along McGrath Road. Note 4 restricts the manner in which the 50'
Green Strip can be cleared. The Restrictive Covenants from McGrath Estates Subdivision,
Book 40, page 279 to 281, includes Number 14, “Clearing: Trees or brush on property shall
be to the extent possible, hand cleared to preserve the natural environment; no bulldozers or
other heavy equipment shall be used to clear trees and brush except for building site, view
and driveway.” Because restrictive covenants run with the land, the Department will have
to condemn for title.

During negotiations with the landowners you may negotiate a price that is
equal to fair market value without the restriction on the property. However, the lot owners
do not have legal authority to remove the restrictive covenant in their conveyances to the
State. Therefore the Memoranda ofAgreement with the landowners would have to include
a provision under “Other Conditions” that the Department paid fair market value for the fee
without the restrictive covenant and that the owners will not oppose our suit to condemn for
title. A letter could be enclosed with the summons for the condemnation complaint
indicating that we are filing for title and to remove the restrictive covenant. We could then
move for summary judgment.

If negotiations are not successful, the Department can pursue the normal
condemnation procedures. We will condemn the fee including removal of the restrictive
covenant.

Airport Way Frontage Road

This project will require the use of an area labeled “Public Parking and
Access.” These areas are separate from the subdivision lots and dedicated roadways.
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Question: Do the adjoining lots have an ownership interest in these areas? If
so, are adjoining lot owners due compensation if the areas are converted in whole or part to
frontage road right ofway under the Department’s jurisdiction? Ifnot, does the Department
have to undertake any action to convert or incorporate the area into the project right ofway?

Answer: No, the adjoining lot owners have no ownership interest in the Public
Parking and Access Areas. Therefore, they are not due compensation if the areas are

incorporated into the project.

Because the areas have been dedicated to the use of the general public, the
Department may incorporate them into the project without any further action.

LEGAL ANALYSIS

The adjoining lot owners do not have an ownership interest in the Public
Parking and Access Areas because they were publicly dedicated by the 88/6/57 plat of
Riverside Park Subdivision (Instr. No. 174.026) and the 6/11/59 plat, Block 5 Addition to
Riverside Park Subdivision (Instr. No. 189.794). Both plats have the following Certificate
of Ownership and Dedication: “J hereby certify that I am the owner of the property shown
and described hereon and that I hereby adopt thisplan ofsubdivision with myfree consent,
andIhereby dedicate all streets, and access alleys, the areas indicated as publicparking and
access, and other open spaces to the use ofthe generalpublic forever.”

The area publicly dedicated for parking and access is an incidental use by the
adjoining lot owners. The Department is using the public access areas for their intended

purpose. This in not a case where the Department is converting a private road to a public
road. Rather it is using a public access area to enhance public access. Therefore, the
landowners have no compensable interest in the areas in question.

The Borough does not have an interest in the public access areas either. This
situation is similar to the Seavy Subdivision Green Arcas letter dated July 20, 1989. You
may want to call the Borough to confirm my conclusion that it has no interest in the areas.
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CONCLUSIONS AND RECOMMENDATIONS

McGrath Road

I recommend that the Department negotiate for the required property and
condemn for title. Ifthe landowners agree to the value of the land without the restrictive
covenants and also agree not to oppose condemnation for title, then the condemnations will
move more quickly. However, we will have to condemn for title and to remove the
restrictive covenants in either case.

Airport Way Frontage Road

I recommend that the Department use the publicly dedicated Public Parking
and Access areas for its project. There is no need to compensate adjoining lot owners or the

Borough since they do not have an ownership interest in the areas.

If you have any questions about this advice, please do not hesitate to contact
me.

PAH/arp

Attachments

1\HARTNELP\BENNETT.MO1
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JR MCGRATH ESTATES
ON bits be

oup, a Limited partnership.
Simon, Ed Martin and Damon Thoms,

et forth are to apply to the McGrath
1/4 of Section 13, NIN, R2W, Fairbanks

tablish minima standards for each
der, in order to insure and
y, both severally and collectively,
Estates Subdivision,

STATES SUBDIVISION: We, the undersigned
Estates Subdivision, according to the
of the mutual advantages which will accrue
esents adopt and agree to be bound by the
subdivision,

t shall be used except for residential
, altered, placed or permitte2 to remain
) family dwelling not to exceod three (3)
eect in total height above the naturil
d a private parage for not more than

No dwelling shall be permitted on any
upon cost levels prevailing on the
pround floor area of the main structure,
garages, shall not be less than 1,200
r less than 900 square feet “or a

of a temporary character inciting
r barns or other buildings shall be
ce. A basement will not be used as

terior of the building constructed on
ithin two (2) years from the cate of the
ill be considered commenced upon with
foundation.

RESTRICTIVE COVENANTS I

SUBDIVIS]

PART A. PREAMBLE

DATE: June 7, 1976

OWNERS: MeGrath Estates Investment (i
General Patners: William K.
Fairbanks, Alaska.

The restrictive covenants hereinafter
states Subdivision, located in the SE
Meridian, Alaska.

The purpose of these covenants is to es
individual property owner and / or buil
perpetuate to the owners of the propert
the beauty and integrity of the McGrath

PART B. COVENANTS

1. PROTECTIVE COVENANTS FOR MCGRATIL EF

ownecs of land situated in theMcGrath
written plat, for and in covsideration
to us by virtue thereof, do by these pr
following protective covenants for said

2. LAND USE AND BUILDING TYPE: No lo
purposes. No building shall be erected
on any lot other than one (1) or two (2
stories in height nor forty-five (45) f
ground level of the building location a
four (4) cars.

3. DWELLING COST, QUALITY AND SIZE:
lot at a cost of less than $55,000 base
date these covenants are recorded. The
exclusive of one-story open porches and
square feet for a one-story dwelling, n
dwelling of more than one story.

4, TEMPORARY STRUCTURE: No structure
house trailers, tents, shacks, garages |

used on any lot at any time as a reside
a temporary residence .

5. TIME LIMIT POR CONSTRUCTION: The e
said premises must be fully completed w
commencement of its construction which !

the start uf excavation for footings or



. Yo Q80
4

be carried on u

rmay be or inay |

o, NUISANCE: NO NOX FOS
any lot, nor shad) anything
ARROVINCE of NUISANCE ty

r Of Len pies

be done tj
the Neaphdop

HCtIVEtY shai]
erean whict
Hood,

pon
OMe ayy

, PARKING AND STORAGE: NO Tot stat]
vomnerciak yelv

be used for the «

ivles, Machinery, SHY
SPOraARC OF any

lus equipment or “erap Of any kind,
OnE items directiy connected with use wn} the land far strictly residential
Purposes may be kept on ay bot. Np OVCEHipht Parking shall he permitted

WANN subdivision Street,

x, ST MAC Hi TANKS :

Stored
the

Al Stomipe tanks for Cll, vas and deisel oj] Will be

Moundersround tanks installed in tecordance with the regulations of
State of Alaska Fire Marshall,

J. SIGNS! Ng SIS OF any kind
lot except one Sign of not more

Property: for sale or rent, orion

during the CORS Trike tian

Shadl be disnlaved to th
than five (3s, Square feet ag
sign bya bullder te lyver

and sages perp rd,

to, LIVESTOCK AND POULTRY: NG pealtiy or other
cats and Vivestock sharp he permitted On ans

SOMME
TS TAL purposes nor shall any petoor

a@ nuisance,

¢ public view on any
Vertising the

tise the property

anna ds
lot or part th

Anibal be al lowed

inc hiding dogs,
terot fer
to constitute

He CARAAGE AND REFUSE: nESpasy Lot stead he used
4 dumping ground Tor rubbish, Prashy parbace ap other
hope CXetent in Sanitary COnCIINErs, ALY nea
for the Storage or disposal af Such material
Sulitary candids ion, in accordance with ec]

Alaska Departinent of Hoalth,

OT maintained as
WAST shall not he

eTATORS OY other equipment
shall be kept in a clean and

te vesntations of the State of

| No od] drilling,
Ol retining, quarrying oF

nin

& operat bons

UPON Or En any lot, nor shaq] Oil well
Or shafts he pemnitted upen or

IS.
DRAINAGE pers WMIAMIMERTS: Ne obstruction shalt be w

drainage ditches advoini
Placed in

Ag any tote Metal Culverts af 4 diameter of not less
than 12 inches and 30 feet in length, or as required bv the Mivision of
Highways shaq] be placed under driveways Poulin trom roads or streets onto
said lot, to avoid obstruction of saide ditch,

id. CLEARING: frees or brush on Property shall be te the extene Possible,
hand clearedto Preserve the natura] envionment; no bulldazers or other

heavy equipment shall be used to clear trees and brush except for building
Site, view and driveway.

Ie. OL AND MINING OPERATIONS ; wil deve Lopme
t

7}
Ink Of anv Rind s}

S, tanks, fannels,I NY Lee,

nt operations,
wll be pemnitred

minera] CxCavations
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lo. EASEMENT: Easements for installation and maintenance of utilities and
drainage facilities are reserved as shown on the recorded plat. Within these
easements, no structure, trash, vehicles, plantings or otner material shall
be placed or penmitted to remain which may damage or interfere with the
installation and maintenance of utilities or which may change the direction of
flow of drainage channels in the easements, or which may obstruct or retard
the flow of water through drainaye channels in the easements.

17. TERMS: These covenants are to run with the land and shall be binding,
on all parties and ail persons claiming under them for ‘a period of twenty-five
years from the date these covenants are recorded, after which said covenants
shall be automatically extended for a@ successive period of twenty-five
years unless an instrument signed by a majority of owners has been recorded,
agreeing to change such covenants in whole or in part.
18. ENFORCEMENT: Enforcement of these covenants shall be by proceedings
at law or in equity against any person, or person, violating or attempting to
Viloate any covenant, either to restrain such violation or to recover damayes.

19, SEVERABTLITY: Invalidation of any of these covenants by judgement or
court order shallin no way efzect any of the other covenants, which shall
remain in full force and effect.
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Pecfeneral Partner
filliam K. Simon
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UNITED STATES OF AMERICA )
) SS

STATE OF ALASKA }
f

WIS IS TO CERTEFY that on this the ha day of ( 7 bof,
hefore me, the undersigned, a Notary Public in and fer he”State of Al:aska,
duly conmissioned and sworn personally appeared William K. Simon, Ud Martin
and Damon Thomas to me known and known to be the General Partners
of the McGrath Estates Investment Group, a limited portnership, and they
acknowledped to me that they signed and sealed the within and forepoing
cevenants as their free and voluntary act and deed cf this limited partnership,

aimal that they were duly authorized to do so by the Limited Partnership
TyApredment .

we ‘WLINESS my hand and netarial seal the day and )ear in this certificate
“

y
fitstterain

written°.
*.
2.

ek .wOLiCygy “a S2 .

“age mis Lathfor the State fi Alaska
wy Commission Expires: ed
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