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It Would be nive ta think that
the casement decision by a U5.
District Court judge carlier this
month had brought Alaska Na-
tives a dat closer gaining
title ta dheir land. We sugges.
you don’t hold your breath.

After months of Jegat ma--
newvering, and a hearing last
month, Judge James yon der
Heydt tuled [n Anchorage that
the Secretary of [nierior is re--

quired to follow casement guide.
lines created by Congress under
the land claims act, and affirmed
thai the guidelines musi be
based on public necd. He also
eut down the Interior Depurt-
ment'’s proposed 25° continuous
shoreline easement and vacaled
LOnlinuous stréamside easem ens
resetved hy the Secretary,
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sure to he appealed. which will
resull in tnonths more delay be-
fore the easement issues are fin.
ally resolved. In addition Na-
tives did not win every point.

The federal court ruling came
about a3 a reaull af a lengthy
battle between Natives, the De-
partment of [nterior and the
Alaska Public Easement Defense
Fund over how much access the
general public should have across
lands elected by Native corp-
arations under the 1971 land
claims act. Lawsuits brought by
Natives and the Defense Fund
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against Inteniar were combinedi Anchorage.
A crucial point lost by Na-

tives is what date should be
usted fe delermine “present”
recreational use oof lands te,
which access should be guar-
anteed by easements. Nalives
rely on the dute of pussape of
the acl. December 17 In
terian says recreational use init-
iated up te Deceniber 17, 1976
is valid for easement protec:
tion, Judge von der Heydt
agreed with the gurernment,
lic wrote: “The public ease-
ment section (of the act) it-
seif contains no specific date
which should be considered in
reserving easements. The jn
tent of the section, however,
indicates that the date of enact:
iment is not the appropriate
dale. This sectiun was in-
tended io preserve the right-of
public access to funds remaining
in the public dumain atier Na-
live selection. [lis entirely
possible that such lands may
nut have been used at all prior to
December 18, 1971, and that it
would still be appropriate to
reserve an casement to ther
for future use. The date chosen
by the Secretary is entirely con-
sistent with the purpuse of the
section.”

Natives protest that delays in
jand conveyance caused by the
Interiur Department have given
the genesal public unwarranted
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uses adjacent io Native lands
that will require access. They

©

further point out that in a
meeting last fall, then-Secretary|
Kleppe agreed by inference that
the [7 date was acceptable.
Speaking for the Secrelary,
Bureau of Land Management
State Director Curt McVee faler
denied that that was the date
endorsed by the department.

The judge did rule in the
Natives favor an another crucial
question, the reservation of
“floating” easements for the
transportation of fuel and ather
natural resources. These case-
ments were protested because
they were intended for future
resource development.

‘The court can certainly un-
derstand the motivation of the
Secretary in this instance. He
is being asked 10 reserve a

specific easement at this time
for uncertain use. Clearly i .
would be more convenient to
reserve. the floating easement
but convenience is noi the
touchstone of his authority. The
Secretary has not attempted to
reserve other floating easements
for future unknown public ac-
ces for recreation and, indeed,

- he would be hard put to justify
- guch a reseryation. While the
energy crisis of which the Secre-

. tary speake may make the
nature of the material travelling
over the utility transportation
easement unique, H does nol
“alter the nature or requirements
of the casement itself. Nothing
in the Act indicates that this
easement should be treated
differently than others and the
overall intent of the Act strongly
cuts against such an casement.
Hence, this floating easement
and order 2987 (creating the
easement criteria for the float-
em) cannot sand,” von der
Heydt wrate.


