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A. J. MYERS, Plaintiff,
v.

UNITED STATES of America, doing busi-
ness in Alaska as Bureau of Public
Roads; and McLaughlin, Inc., a corpo-
ration, Defendants.

Walter James WEAVER and Idella
Weaver, husband and wife,

Plaintiffs,
v.

UNITED STATES of America, doing busi-
mess in Alaska as Bureau of Public
Roads; and McLaughlin, Inc., a corpo-
ration, Defendants.

Civ. Nos. A-16481 and A-16632,

United States District Court
D. Alaska,
Anchorage.

Nov. 27, 1962.

Action by landowners under Federal
Tort Claims Act, for damages arising out
of construction of highway across portion
of lands owned by them. The District
Court, Plummer, J., held that evidence
established that improvement and reloca-
tion of highway across lands which for-
merly were part of public domain and
which were held by plaintiffs under pat-
ents that reserved right-of-way for roads
and appurtenant structures was first ex-
-ercise of reservation contained in patents,
and that highway as constructed did not
-exceed in width reserved right-of-way to

which the patent holders had consented
by words and conduct.

©

Judgment in favor of the United
States.

1. Public Lands €=114(4)
In adopting laws under which it will

transfer public land to private persons,
government has power to grant such lands
in fee, or less than fee and on such terms
and conditions as it may consider appro-
priate.
2. Public Lands €>-114(4)

Where United States issued patent
which stated that lands conveyed were
subject to reservation of right-of-way for

and appurtenant structures con-
structed or to be constructed under au-
thority of United States or by any state
in accordancewith Congressional Act, and
grantees accepted patentswith full knowl-
edge of reservation, grantees received and
held titles subject to suc reservation.
48 U.S.C.A. § 321d.

8. Public Lands €-114(4)
Congress in enacting statute relating

to reservation in patents or deeds of
right-of-way on land for roads and ap-
purtenant structures was primarily con-
cerned with instances whereit might be
necessary to acquire rights-of-way across
lands to which title had passed fromUnit-
ed States and lands which were no longer
part of public domain. 48 U.S.C.A. §
821d.

4, Public Lands €-114(4)
Construction of road across public

domain by Alaska Road Commission did
not constitute an election or exercise of
reservation created by statute providing
for reservation in deeds or patents of pub-
lic land of right-of-way for roads and
appurtenant structures and reserved in
patent issued to plaintiffs after construc-
tion of that road. 48 U.S.C.A. § 321d.

5. Public Lands €-114(4)
Where public road has been created

over part of public domain, one who there-
after acquires title to or rights in that
part of public domain takes and holds
subject to right-of-way for such road,



696
and rights of public are not affected by
passing into private ownership of land
over which public road has been estab-
lished.

6. Public Lands ¢—114(4)
When plaintiffs made entries and

initiated rights in part of public domain
they did so with notice of and subject to
road constructed by United States prior
thereto.

7. Public Lands €-114(4)
Evidence established that improve-

ment and relocation of highway across
lands, which were formerly part of public
domain and which were held by plaintiffs
under patents that reserved right-of-way
for roads and appurtenant structures, was
first exercise of reservation contained in
patents and that highway as constructed
did not exceed in width reserved right-
of-way to which patent holders had con-
sented by words and conduct.

Bailey E. Bell, Bell, Sanders & Tallman,
Anchorage, Alaska, for plaintiffs.
Warren C. Colver, U. S. Atty., by Wey-

man I, Lundquist, Asst. U. S. Atty., An-
chorage, Alaska, for defendants United
States of America.
David H. Thorsness, Hughes, Thors-

ness & Lowe, Anchorage, Alaska, for de-
fendant McLaughlin, Ince.

PLUMMER, District Judge.
These actions were filed under the Fed-

eral Tort Claims Act, 28 U.S.C., §§ 1846
(b), 2671-2680. They arise out of a road
known as the Wasilla-Big Lake Junction
Road constructed by McLaughlin, Inc,
under a contract with the Bureau of
Public Roads in the year 1959, across a
portion of lands owned by the plaintiffs.
Both actions are predicated upon tres-
pass, waste, and conversion of gravel re-
moved outside of and beyond a right-of-
way plaintiffs allege had been formerly
established.
Plaintiff Myers, in his second amended

complaint, alleges that a long time prior
to entering into the contract and the

-

_ \eommencement of the work complained of,
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a road right-of-way 66 feet in width had
been taken, reserved and established and
had been in use for many years. During
the course of trial he changed his position
to claim an established right-of-way 100
feet in width. Plaintiff Myers alleges
that in the construction of the road in
1959 the defendants committed waste and
other trespasses on his land and dam-
aged his land in the following particulars:

(1) That the defendants ruined plain-
tiff’s road into his field of agricultural
land used for raising produce, to his dam-
age in the sum of $6,583.20;
(2) That defendants, without author-

ity, went upon the private land of plain-
tiff, dug a gravel pit, and took out gravel
to the extent of 18,147.4 yards of gravel
on one side of the highway and 7,856.6
yards of gravel on the other side of the
highway, of the reasonable value of $1.00
per yard, without permission and with-
out compensation, to plaintiff’s damage in
the sum of $26,000.00; .

(3) That defendants destroyed the sur-
face of 8 lots owned by plaintiff, of the
value of $600.00 each, to plaintiff’s dam-
age in the sum of $4,800.00; ;

(4) Changing the grade of plaintiff’s
driveway into his coffee shop and restau-
rant, $5,000.00;
(5) Loss of timber and trees around

plaintiff’s home, $5,000.00;
(6) Defendants parked their equip-

ment on plaintiff’s property for 16 days
to plaintiff’s damage in the sum of $320.-
00;
(7) Loss of business by obstructing the

entrance to plaintiff’s property, $300.00;
(8) Destruction of signs erected by

plaintiff fronting the highway, $200.00;
and

(9) Reduction in value of plaintiff’s
property on account of taking and grad-
ing the highway in front of and on both
sides of plaintiff’s home and place of busi-
ness, $12,000.00.

Total damages claimed—$60,203.20.
PlaintiffWeaver, in his second amended

complaint, alleged that a right-of-way 66
feet in width had been taken, reserved
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and established and had been in use as a
highway for many years. He alleges that
in the construction of the road in 1959
the defendants committed waste and other
trespasses on his land and damaged his
land in the following particulars:
(1) Trespass upon plaintiff’s land to

the extent of 210 feet in excess of the
right-of-way reserved in plaintiff’s pat-
ent of 66 feet;
(2) Damage to plaintiff’s cleared gar-

den or agricultural tract, $4,140.00;
(3) Damage to plaintiff’s driveway and

homesite and taking of gravel in this
area to the extent of 13,337 yards of the
reasonable value of $1.50 per yard, $20,-
005.50;
(4) Taking of an additional 5,484 cubic

- yards of gravel beyond the right-of-way
of the value of $1.50 per yard, $8,151.00;
(5) Destruction of plaintiff’s driveway,

making it necessary to move garage,
_ house and outbuildings, $10,000.00;

(6) Taking 8.5 acres of land in relocat-
ing a new road across a portion of plain-
tiff’s land, and removing gravel, $25,000.-

' 00;
(7) Tearing up and destroying road-

way into plaintiff’s land, $5,000.00;
(8) Moving, relocating and rebuilding

plaintiff’s residence, $10,000.00;
(9) Taking a portion of the right-of-

way, resulting in the abandonment of
construction of an asphalt plant, $25,000.-
00; and
(10) Bulldozing holes

property, $750.00.
Total damages claimed above, $108,-

046.50; total prayed for, $73,046.50.

in plaintiff’s

The defendant United States denies
any trespass upon plaintiffs’ lands, or
waste, or the taking or conversion of
plaintiffs’ property or damaging the same.
By affirmative defense this defendant as-
serts:

,

hat the patents to plaints
om the United States reserved a
-way for roads and highways in
ce with the Act of Congress of
1947 (48 U.S.C.A. § 321d)
acts alleged_by _plainti

210 F.Supp.—4.44¥2

done within and consistent with the rights
reserved in such patents in connection
with improving of Highway Route 510,
referred to as the Wasilla-Big Lake
Junction Project, and that notice of the
utilization of such right-of-way pursuant
to the Federal Highway Act of 1956 was
sent to plaintiffs by registered mail;
(2) That any acts done not provided

for by contract with McLaughlin, Inc., or
outside the areas reserved to the United
States will be shown to be the responsibil-
ity of the contractor and not the United
States;
(3) That the roads were constructed in

accordance with the plans of the Bureau
of Public Roads and that such construc-
tion is a discretionary act for which the
United States is immune from suit;
(4) That the signs of the plaintiff

were placed within the right-of-way re-
served to the United States in violation of
Federal Highway Aid regulations and
applicable state law; and
(5) That if the evidence shows that

any trees, rocks, or topsoil was bulldozed
upon the plaintiffs’ lands, outside of the
right-of-way reserved to the. United
States of America, or that the roadway in
front of plaintiff’s residence was widened
to a greater extent than was originally
planned, such acts were done at the
plaintiffs’ request and with their permis-
sion.
With reference to the first affirmative

defense of the United States, plaintiffs
claim that the government had already
taken a right-of-way 100 feet in width
across the land of plaintiff Myers and a
right-of-way 66 feet in width across the
land of plaintiff Weaver and that the acts
done were outside of such rights-of-way.
The defendant McLaughlin, Inc., claims

that the work done by them was with the
consent and acquiescence of the plaintiffs ;

further, that all acts done by them were
within the right-of-way and were done
pursuant to its contract with the United
States.
Byway of cross-claim against the Unit-

ed States, defendant McLaughlin, Inc.,
prays that should it suffer a judgment as

1)
fr

ht-of
ordan

24
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a result of any damage sustained by plain-
tiffs it be indemnified by the United
States for any such loss, including the
cost of defense against said claim. The
United States denies such cross-claim.
The road from Wasilla to Big Lake

Junction was constructed in 1949 by the
Alaska Road Commission, the predecessor
of the Bureau of Public Roads.
The plaintiffs Alva J. Myers andWalter

James Weaver made entries and initiated
their rights in the year 1953.
A patent dated March 21, 1954 was is-

sued to Alva J. Myers and a patent dated
July 16, 1956 was issued to Walter James
Weaver. Each of the patents provided in
part as follows:

“NOW KNOW YE, That the
UNITED STATES OF AMERICA,
in consideration of the premises,
DOES HEREBY GRANT unto the
said claimant and to the heirs of the
said claimant the tract above de-
scribed; TO HAVE AND TO HOLD
the same, togetherwith all the rights,
privileges, immunities, and appurte-
nances, of whatsoever nature, there-
unto belonging, unto the said claim-
ant and to the heirs and assigns of
the said claimant forever; subject to
* * * and (3) the reservation of
a right-of-way for roads, roadways,
highways, tramways, trails, bridges,
and appurtenant structures con-
structed or to be constructed by or
under authority of the United States
or by any State created out of the
Territory of Alaska, in accordance
with the act of July 24, 1947 (61
Stat. 418, 48 U.S.C. sec. 321d)
* *

[1,2] In adopting laws under which
it will transfer public land to private
persons, the government has power to
grant such lands in fee, or less than fee
and on such terms and conditions as it
may consider appropriate. The lands
here involved were conveyed to the plain-
tiffs by the government subject to the
foregoing reservation and the patents is-
sued by the government to the plaintiffs
were accepted by the plaintiffs with full

210 FEDERAL SUPPLEMENT

knowledge of the reservation contained
therein. Accordingly, the plaintiffs re-
ceived and hold title subject to such reser-
vation.
The survey for the improved road was

made and the location thereof staked in
1957. A notice of intent to utiliz

t-of-way created by 48 U.S.C.AY®@
21d and reserved in the patents issu

‘by the government to plaintiffs was giv:
‘to plaintiffs by the Bureau of Pu
oads in a letter dated October 28, 1

road was reconstructed in 1959y
The defendant contends that it has a

reserved right-of-way over the lands in
question by reason of 48 U.S.C.A. § 321d
and the reservations contained in the pat-
ents issued to plaintiffs Myers and Weav-
er,

48 U.S.C.A. § 821d provides as follows:
“In all patents for lands hereafter

taken up, entered, or located in the
Territory of Alaska, and in all deeds
by the United States hereafter con-
veying any lands to which it may -

have reacquired title in said Terri-
tory not included within the limits of
any organized municipality, there
shall be expressed that there is re-
served, from the lands described in

—

said patent or deed, a. right-of-way
thereon for roads, roadways, high-
ways, tramways, trails, bridges, and
appurtenant structures constructed
or to be constructed by or under the
authority of the United States or of
any State created out of the Terri-
tory of Alaska. When a right-of-way
reserved under the provisions of sec-
tions 82la—321d of this title is uti-
lized by the United States or under
its authority, the head of the agency
in charge of such utilization is au-
thorized to determine and make pay-
ment for the value of the crops there-
on if not harvested by the owner, and
for the value of any improvements, or
for the cost of removing them to an-
other site, if less than their value.”
The legislative history of 48 U.S.C.A.

§ 321d appears in U.S.Code Congressional
Service, First Session, (1947) pages
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1352-1353. From this legislative history
it is evident that Congress was not too
concerned with the work of the Alaska
Road Commission in locating rights-of-
way over the public domain outside of
national forests since that situation pre-
sented no serious problem. However, it
is apparent that Congress was concerned
with the instances where it was necessary
to locate rights-of-way across lands to
which title had passed from the United
States. Such instances were becoming
more numerous and Congress intended by
the enactment of 48 U.S.C.A. § 321d to
avoid the expense and delay of court ac-
tion and the expenditure of federal funds
in obtaining rights-of-way for public
roads in Alaska,

Legislation similar to 48 U.S.C.A. §
321d is found in 48 U.S.C.A. § 945 and
48 U.S.C.A. § 305. In United States v.
Ide, 277 F. 378, 381 (8th Cir. 1921), the
Court stated in part as follows:

_

“The statute in question [43 U.S.
C.A. § 945] has been construed by the
courts in the following cases: Green
v. Willhite (C.C.) 160 Fed. 755.
(1906); Green v. Willhite [Wilhite],
14 Idaho, 238, 93 Pac. 971 (1908);
U. §. v. Van Horn (D.C.) 197 Fed.
611 (Colo.1912). In those cases the
courts have placed the same construc-
tion upon the statute as we have in-
dicated. In Green v. Willhite [Wil-
hite], 14 Idaho, 238, 93 Pac. 971, a
detailed history of the act and the
discussions in Congress relative to
its purpose and interpretation are
given. It appears clearly from said
history, as stated by the Supreme
Court of Idaho, that the members of
Congress, both those favoring and
those opposing the act, believed and
understood that it would have the
effect of reserving a perpetual ease-
ment and right of way to the gov-
ernment for ditches and canals that
might thereafter be constructed by
authority of the government over
lands that should be entered and pat-
ented. subsequent to the passage of
the act.” (Emphasis supplied.)

In Cosby v. Danziger, 38 Cal.App. 204,
175 P. 809, 810, in discussing 43 U.S.C.A.
§ 945, the Court stated:

“The object of this legislation was
to save to the government the right to
thereafter enter upon land for
which patents might be issued, and
construct and maintain thereon such
canals and ditches as might be
deemed necessary in furtherance of
the government’s policy for the rec-
lamation of arid lands. Green v.
Willhite (C.C.) 160 Fed. 755; Unit-
ed States v. Van Horn (D.C.) 197
Fed. 611.” (Emphasis supplied.)

[3] From the legislative history of
48 U.S.C.A. § 321d and the interpretation
given 43 U.S.C.A. § 945 in the cases cited,
it is apparent that Congress in enacting
48 U.S.C.A. § 321d was primarily con-
cerned with the instances where it might
‘be necessary to acquire rights-of-way
across lands to which title had passed
from the United States and the lands
were no longer a part of the public do-
main.

.

classic example of what Congr
ded to avoid is illustrated or de

strated by the present case where pa
were issued by the federal govern
under the liberal provisions of the h
stead laws in 1954 and 1956 and el.

totalling $133,249.70 were asserte
1959 against the federal governmen
improving the roadway across the |

embraced within the patents, by the Bu-
reau of Public Roads, an agency of t
federal government from funds apis for that purpose by the Con

United States.

In Zak v. United States, 181 F.Supp.
219, 223 (D.C.Alaska 1960), the District
Court for the District of Alaska in an
action involving the road which is the
subject matter of the present case stated
as follows:

“Turning to the Zak case, the file
discloses that the Big-Lake-Wasilla
road was constructed in 1949, at
which time the land over which it
ran was still a part of the public

ess
mo
tent
ment
ome-
aims

t for
ands
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domain. * * * Interpreting the
construction at that time as consti-
tuting the single election to which
the State is entitled, I find that, once
Zak had filed his homestead applica-
tion any changes by the State to the
right-of-way already selected and de-
fined would likewise have to be con-
demned and compensated for under
the provisions of 57-7—1 et seq. A.C.
L.A. 1949.”
[4] I am unable to agree with the

conclusion reached in the Zak case, supra,
that the construction of the road across
the public domain in 1949 by the Alaska
Road Commission constituted an election
or an exercise of the reservation created
by 48 U.S.C.A. § 321d and reserved in
the patent issued to the plaintiffs in this
action. Since the land over which the
road was constructed was public domain
in 1949 the United States needed no reser-
vation for its right-of-way.
[5,6] Where a public road has been

created over a part of the public domain,
one who thereafter acquires title to, or
rights in, that part of the public domain

!. [Order 2665] RIGHTS-OF-WAY FOR
HIGHWAYS IN ALASKA
“Seetion 1. Purpose. (a) The pur-

pose of this order is to (1) fix the width
of all public highways in Alaska estab-
lished or maintained under the jurisdic-
tion of the Secretary of the Interior and
(2) prescribe a uniform procedure for
the establishment of rights-of-way or
easements over or across the public lands
for such highways, Authority for these
actions is contained in section 2 of the
act of June 30, 1932 (47 Stat. 446, 48
U.S.C. 3214).
“See. 2. Width of public highways.

(a) The width of the public highways in
Alaska shall be as follows:
“(1) For through roads: The Alas-

ka Highway shall extend 300 feet on each
side of the center line thereof. The
Richardson Highway, Seward-Anchorage
Highway, Anchorage-Lake Spenard High-
way and Fairbanks-College Highway shail
extend 150 feet on each side of the center
line thereof.
“(2) For feeder roads: Abbert Road

(Kodiak Island), Edgerton Cutoff, Elliott
Highway, Seward Peninsula Tram road,
Steese Highway, Sterling Highway, Tay-
lor Highway, Northway Junction to Air-
port Road, Palmer to Matanuska to Wa-
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takes and holds subject to the right-of-
way for such road and the rights of the
public are not affected by the passing into
private ownership of land over which a
public road has been established. Ac-
cordingly, when the plaintiffs Myers and
Weaver made their entries and initiated
their rights in the year 1953, they did
so with notice of, and subject to, the road-
way constructed by the United States in
1949.
I find that the improvement of the

Wasilla-Big Lake Junction Road in the
year 1959 was the first exercise by the
United States of the reservation contained
in the patents issued to Alva J. Myers
and Walter James Weaver.
While 48 U.S.C.A. § 321d autho

fhe reservation of a right-of-way
roads and roadways in all patents f
lands taken up, entered or located in t
Territory of Alaska after July 24, 1

& did not purport to fix the locati
width thereof.

Order No. 26651, Department of In-
terior, dated October 16, 1951 recited that
the right-of-way or easement for local

silla Junction Road, Palmer. to Finger
Lake to Wasilla Road, Glenn, Highway
Junction to Fishhook Junction .to Wa-
silla to Knik Road, Slana to Nabesna
Road, Kenai Junction to Kenai Road,
University to Ester Road, Central to
Circle Hot Springs to Portage Creek
Road, Manley Hot Springs to HErueka
Road, North Park Boundary to Kantish-
na Road, Paxson to McKinley Park Road,
Sterling Landing to Ophir Road, Iditarod
to Flat Road, Dillingham to Wood River
Road, Ruby to Long to Poorman Road,
Nome to Council Road and Nome to Bes-
sie Road shall each extend 100 feet on
each side of the center line thereof.
“(3) For local roads: All public roads

not classified as through roads or feeder
roads shall extend 50 feet on each side
of the center line thereof.
“Sec. 3. Establishment of rights-of-

way or easements. (a) A reservation
for highway purposes covering the lands
embraced in the through roads mentioned
in section 2 of this order was made by
Public Land Order No. 601 of August
10, 1940, as amended by Publie Land Or-
der No. 757 of October 16, 1951. That
order operated as a complete segregation
of the land from all forms of appropria-
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roads should extend fifty feet on each
side of the center line thereof.

Order No. 2665, Department of In-
terior, was amended by Amendment No.
1, dated July 17, 1952, in a manner not
pertinent to these cases.

Order No. 2665, Department of In-
terior, was amended by Amendment No.
22, dated September 15, 1956, by desig-
nating the Palmer-Wasilla-Willow Road
as a through road and by deleting the
Palmer-Finger Lake-Wasilla Road from
the list of feeder roads. This amendment
reclassified the road here involved from
a local road to a through road with a
width of 300 feet.

The United States did not elect to uti-
lize or exercise the right-of-way reserved
in the patents issued to plaintiffs until
1959 at which time the right-of-way ex-
tended 150 feet on each side of the center
line thereof.
The contract between the Bureau of

Public Roads and the defendant Mc-
Laughlin, Inc., provided for the grading,
drainage and bituminous treatment of

tion under the public-land laws, including
the mining and the mineral leasing laws.
“(b)-A right-of-way or easement for

highway purposes covering the lands em-
braced in the feeder roads and the local
roads equal in extent to the width of such
roads as established in section 2 of this
order, is hereby established for such
roads over and across the publie lands.
“(e) The reservation mentioned in par-

agraph (c) and the rights-of-way or ease-
ments mentioned in paragraph (b) will
attach as to all new construction in-
volving public roads in Alaska when the
survey stakes have been set on the ground
and notices have been posted at appro-
priate points along the route of the new
construction specifying the type and
width of the roads.
“See. 4. Road maps to be filed in

proper Land Office. Maps of all public
reads in Alaska heretofore or hereafter
constructed showing the location of the
roads, together with appropriate plans
and specifications, will be filed by the
Alaska Road Commission in the proper
Land Office at the earliest possible date
for the information of the public.

“OSCAR L. CHAPMAN,
“Secretary of the Interior.”

9.6 miles of the Wasilla-Big Lake Junc-
tion Road. The letter of October 23, 1958
sent to the plaintiffs by the Bureau of
Public Roads gave written notice to plain-
tiffs of the defendant’s intention to utilize
the rights-of-way reserved in the patents
issued to them. A plan and profile sheet
of the design drawing showing the exact
location of the highway to be constructed,
the width of the rights-of-way in and
through the property of the plaintiffs
which was to be utilized pursuant to the
reservation in the patents, was enclosed
in this letter and plaintiffs were specifi-
cally advised that the Bureau of Public
Roads was not authorized to reimburse
them for the land.

The location of the improved road had
been surveyed and staked in 1957. The
actual construction work commenced in
1959 and extended over a period of
months. Plaintiffs were in and about the
area during the period of construction
and were fully aware of what was being
done and the manner in which it was be-
ing done. Nevertheless there is no evi-
dence to establish that plaintiffs, or either

2. (Order 2665, Amdt. 2] ALASKA.
RIGHTS OF WAY FOR HIGHWAYS.
“1, Section 2(a) (1) is amended by

adding to the list of public highways des-
ignated as through roads, the Fairbanks-
International Airport Road, the Anchor-
age-Fourth Avenue-Post Road, the An-
chorage International Airport Road, the
Copper River Highway, the Fairbanks-
Nenana Highway, the Denali Highway,
the Sterling Highway, the Kenai Spur
from Mile 0 to Mile 14, the Palmer-
Wasilla-Willow Road, and the Steese
Highway from Mile 0 to Fox Junction;
by re-designating the Anchorage-Lake
Spenard Highway as the Anchorage-
Spenard Highway, and by deleting the
Fairbanks-College Highway.
“2, Section 2(a) (2) is amended by

deleting from the list of feeder roads the
Sterling Highway, the University to Ester
Road, the Kenai Junction to Kenai Road,
the Palmer to Finger Lake to Wasilla
Road, the Paxson to McKinley Park
Road, and the Steese Highway, from Mile
0 to Fox Junction, and by adding the
Kenai Spur from Mile 14 to Mile 31, the
Nome-Kougarok Road, and the Nome-
Teller Road.

“FRED A. SEATON,
“Secretary of the Interior.”
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of them, at any time during the construc-
tion, objected to the improvement of the
road across their lands in the manner and
method it was being accomplished nor
that the plaintiffs considered the defend-
ant to be a trespasser. To the contrary,
the evidence establishes that defendant’s
overall plan for improving and surfacing
the road across plaintiffs’ lands met with
their approval. There was some dissat-
isfaction in connection with certain work
or changes that the plaintiffs specifically
requested defendants to do and with
which the defendants did not comply to
their complete satisfaction. The differ-
ences which resulted apparently prompted
the commencement of the present actions
after the improvement of the road had
‘been completed.

The Court finds as follows:
(1) That the Wasilla-Big Lake Road

“was constructed by the Alaska Road Com-
mission, an agency of the United States,
in 1949 across land which was then a part
of the public domain and that the United
States neither needed nor exercised any
‘reservation for its right-of-way.

(2) That plaintiffs, Alva J. Myers and
Walter James Weaver, made their entries
and initiated their rights to the lands in-
volved subsequent to the construction of
the road and with full knowledge of the
reservation created by 48 U.S.C.A. § 321d.
(3) That plaintiffs, Alva J. Myers and

‘Walter James Weaver, thereafter accept-
ed patents containing said reservation
and held title subject to the exercise of
that right.

{7] (4) That the improvement and
relocation of the Wasilla-Big Lake Road
‘in thyyear 1959 under Project DS
( vas the first exercise of the rese
t contained in the patents issued

a J. Myers and Walter James Weave
b¥ the United States of America.

) That the rights-of-way reser£ United States extended 150 f
-e ide of the center line of the r

(6) That the road designed and con-
‘structed over plaintiffs’ land was so de-
signed and constructed so as not to ex-
-ceed in width its reserved right-of-way.

'
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(7) That plaintiffs, Alva J. Myers and
Walter James Weaver, by their words
and conduct acquiesced and consented to
the acts of the defendant insofar as the
location and width of the road construc-
tion are concerned.
(8) That plaintiffs, Alva J. Myers and

Walter James Weaver, by. their words
and conduct, acquiesced and consented to
the construction work performed by de-
fendant and to the area in which the
construction work was done.

Counsel for defendant United States
of America is directed to prepare findings
of fact and conclusions of law and a judg-
ment in favor of defendants and against
plaintiffs and in favor of the defendant
United States of America and against the
defendant McLaughlin, Inc., on its cross-
claim and providing that the respective
parties will each bear their own costs.




