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“ha L urposs ol this naporaadum is to Durnish sy genersd visws @n’%e h
favesu’s rights dn connsctiasn with ?13»{:‘1% right~s{-way in Alssks, Lo answer,
v tha extent possidle {rom the skeichy facts which ars avallable, the spscific
questliens whicn you nave yatsed in previous correspeondsnce, and te indlests the
,Mmmmmwz@ under wmicu; condennation precedurs may o» wiiddzed to lnsure
avéﬁ.t,\.m.u,itf el iaht wm{&y Lo vast consbructien reguirsments. The observa-
tlong cnade herein have basn discuased informally with legal psrsonnel of the
Departaents of ths Intaricr snd Justice, but sheould not ba censidersed &s repre~
ganting the officlal views of thosae depariments.

Tt is consideresd that, aodar the suthority of the Act of Lengrese spproved
July 2.4, 1947 (6L Stat. #38; 0 U.8.0. 32143, sll sotries mads on publie lands
gubsequent Lo sald date snd all patents based thereon have been and are subject
to & ressyvation in the United States of any end all rights-eof-way, witheut
Limitabtion as to nuder or widthe, for public highwayvs already canatructed or
no be constructsd on zeld land.

Az waa stated by the House Commiites on Public Landa in Bawort M¥o. 673,
dsted June 2y, 1947, #*The Committee en Public lands unanimously sgreed that
passage of this legisiatien will help to allminele unnecessary negotiations
and 1dtigatisn in obtaining propsr righte—of-wmy through Alasics.® This legle-
latien was introduced at the request of the Department of the Intarisr as
axprsesed in a latter dated Januvary 13, 1947, te the Spesker of the House,
which was sot ferth and mede & part of the Committes Beport. Ths letter stales
in part, ®, . . Hewevar, fer the propsr location of roads and in the interest
»f mublic. pervics, it is necessary in sems instances to cross lands te which

titls hss p&aamﬁ from the United States. These instances are bescoming more
numersus &8 the population ef ithe Territery inecrsasss wnd sbitaining righte-el-
WAy over such lands has, in a number of ceses, pressnbed difficultlies requiring :
court setion and the sxpenditure of Federal funda. The prowesed lagiahtim iu C g
similar o the provizions of the Act of Auguat 30, 1890, (k3 U.5.0. 945) which' ﬁ‘&%
reserves rightg—ef-way for ditchee and canals W‘Gmct@d by the satherity ef ' o2
the mited States weast of the 100th meridian., The propessd bill weuld be g\i s
spplicable te both public damain and acquired lande of the United States.” ‘

The 1890 4ct wes construed by the Supreme Court of the United Statee in ,é,g)‘g.
the cass of Ide v. United States (263 U, 8. 497). Ths court peinted out that, .
at the tims af enactament af the legisiation, ths United States ned ve canals ;
wp ditehws elther censtrusbed or in the process ol censgtrastlen, bus that inves~ -
nigatiens ware belng csoducted toward the farmmlatisn of plens f2r resismstlon
projects. T4t mn early siage of the investigatiens, Cengress becmms seliciteus
lest disposal of lands in that regien undsr the land laws night rendse it
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aen iy U2r oanads and 2itches
WL R AVC N 2 Y1 nent Congeds st firet withe
Jrew grest boedles of Lhse lands g Lapd lzwm, . . . (hat

Aon vreved ungatlslaciery h\r’*a, AL i, o ;&Lx‘gum ), B0, Congrewss revsaled
the withdrs=al, rostersd the lands 1o dizpoesl urdder Uhe lasnd laws, and gave the
sdrention Lhat in wil _g.'.ai%“ts@%ﬂ?"@ whiis should De a rsservation of righte-wi-wys. - .
he ceurt hald Marther that the mm!ﬂ,um’ regervation 1ma swn Lo all snd ®adl
aahrynen thuersaltsr actsd i the ';“i, sl Lhad M@wiww se charged Le Lhew.”

4 wald by Lha lower sourt la Graeg ¢ e (93 2. 973}, the "langress vas
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prscautlanaxy msaaurs zm Las pretection of & o7 @«"&*@éfwﬁﬁy te the
Lhe evant (b should later sdept s roclamabion pedllcy and anter

Lt Aintended Lhaveby 1o aave "f;“m Covermmsent [ron ths axpensgs
u condsmring 1ha-al—-way sen tha Goveryment sacime Tasdy
sy canal or wilcha?

ragarvsiion wdsr the 1947 Aet constitutes
;ﬁrmu,} L much lands asd Lhat &ﬁ:\@l‘) the
3 2 thab sdiien At bas o rlght te S

s, Dherslors, Loabl Los
rable ilncident and burddan of
weel wizllzes the right-ol-—ay, Lt
srd iz net llasble te pay comBansetion FAPE B :gbzﬁ%m i3, uovmver, oblile
nebed, ndar the dot, o raks tgymsos op sl valus of ereps end loprove-
santa oot b p=uieeay, craversing Land under Ws,i.,.;u sntry er under
womn sald rigote-ol-+my sre ubillsed, This obligstlen dows ot axbend
£ payment afl zeverance dmnages o "mmg crops, or lmprovemsntz sutaides the
rlghta=-ol-2my. Dalore r@«c:&r" any efforts to reach agresment wilh sntryaen for
cropa ead loprovenents, vou should be jmmwaﬁ that the Buresu ¢f land Manage~
1f cansiaars tho gmt:{y ~t:.e3 us valld and in good :‘w'@:mi“wf since, i not, the
hrymant g » righte wouldd s these of vemoval. 4oy sgresments reached for
crops end inprevemsnts should contaln also a nrovision “&lmmg Lhe '?nitf-«:i
Shates leen adl cludpos to cowpensallion ervising Irem itz utildzation of the
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Parties nolding patsnts dated subsequent o July 24, 1947 who made valld
nomestead entry orier o sald dats ars entiitled to ¥iust compensation® for the
takdng of say of thelr lands unless =z particwlar patent inclides a goveral
clght~al-~way reservatien in shion sveat the patentes smuld Le sntitled to pay-
want ondy for oropa and laprovements.
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Dartlion zskd}.m atad prior o oouly 24, K947 asrs, of courss,
A

snbibled o Yiuet commensstiord Tor any Laxdins of their lsnds.
Satentess of lands not subject Lo the 1947 2ct ave sntliled to be pald
. compenaatisn® for the taking of any right-of~wmy in addition to that
already Included within the Linits of esteablished reads. I the right-of-way
‘M‘Lts are nol defined ¢n the ground or by plata, then ths righi~el-way would
ardirardly oo considerved ss encormassing ths rosdway 1teell plus such additienald
witdthe ne were, at the ‘lms of ssteblishment, conaldered to be ressonsbly necas-
sary for the protection of tha rosdwmy. JIn resching & declaien as to the limits
' rarhi <~;t.11hg.z- axiating right-wf-way, vou ghould consgidsr all avallable lalerns-
wn bearing on the lavtent of the Government st the time of astablishing the
road ds,“,”&hurzm,g\ rarredn faaturss and accowted practices in the arsa. Taenerally,
itowsuld appear frem the facts herstofors sutmittasd that yeu will bs able te
ippors 4 claim to 8 66~Foot right-of-way.
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In peneral, I belleve dhabt ths views wrprassed sbovs gover most 3l Lhe
camblons ralaed 1n thae zpecdilc caces get aut An vour memwrandua eof lugugt .
nwwaver, speciiic commenta 28 Lo essh sase e eeb lurth bDalow

Cane 2.

Thois conszidemed smtiremely csubtiul that B 2477 wse lovended
e apply te rishis-si-way vepdred Dy the Unditsd Slates. This
ghavube congtdiutes a wentinuing elfey by the Unltaed Steates to
ethers to make publis lands sreileble fer higinay ceosbtrusiisn,
Hathar, we feal thal the aubhsrity feor seqguisitisn of right-al-
vay for public nishemye Iin Alseis stems frem ths dct al Jaou-
avy 27, 1905 (33 stab. £14), as amendsd by the Ast el June 0,
1932 (47 2tst. L46), the Aot af July 24, 1947 (&1 Stat. 418},
and Jectlen 107 of ths federal-Ald Hlghemy Act of 1956, Jaos
Ay oommesnta 2beve on i matier of dstexwining ths legal limdts
#f an sstebllashed izhi-nl-way.

On the basls of ths Tacts sumditad, 1Y sewmas ressensdle te
sagume Lhat ths United Jtatss hww a right-ef-way by prescription
to Lhe rosdw wd established,  The widih of the right-of-wmy iz &
questizn of l20t as iz dlscusssd esardiler in thls camsrandum,
Under these olrcumghbances, there wauld net be any suthority Lo
carpanzals the patentes,

Whers the 1747 Act is not epplicabls, it is considered that a
right-ol-wmy sstablished by prescription doss not shift and
Lhat the patentes would be ariitled to coapensation for any
lmprovemant lovelving rdght-ef-way besyend the llwits of that
arevisusiy songidered 28 having bean sstablished.

An entryman in good standing has sn lnchesats prepsrby right,

wran 3228 againgt the United ftates, shich permits him o use and
pecupy the land and its rescurces in developing the property in

a wanner which will snabls him te obitsin a patant. While he

nay not alienate the land or any interest thersin, as for exsapls,
by ealling gravel to third persons, be would rwi be prsciuded
from transferring any interest which he might have in the gravel
to the United States. Neverthsless, insenuch as legal titls to
tha gravel iz #tilll in the Unitad States, thers la considsrable
doubt 28 %o Lhe proper basls of asaigning valus, if ary, to the
mtrymen’s interest. Under the circumstances, 1f project require-
menis meke 1t neceasary to obtaln gravel from sentrymen who demand
payment of compensatien, 1t would appear to be advisable to
institute condematisn proceedings and te fils Declarations of
Talting with 8 deposit of §1.00 for ssch ownership. An alternate
pracedure, 1 scceptable te a particuler entryman, might be te
ebtadn a right of entry and rzserve to the entryman the right

to bring sult te determine his intersei. %We are giving considerw
ation to the advissbility of presanting this and other guestions
o the Comptrollsr Genersl. However, the precedures suggssted
herain abould Lake care sf your lxmediabte requicements.
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Tha 1947 Aot ressyves rightes-ol-wmmay in any number nesded.

k)

the 1547 let s applicedls we have unlimited rights, IF
the 1947 Adct lz rot swplicsbls wm must oy ley any vighta-el-
way bayend the illudts of thope previsualy esstavliabsd.

s&8a 7. oder “he acty stated, the 1947 Aet weuld be sppllcsble. The
Act ruserves vigbts-ef-way in any widbths nseded,

Cagn. d. 10 the smury wms subsesmant te the 1947 Ast, iths Duresn nsy
wpdline sueh rights-ef-way as 1L dagires. If a ‘w&m anbyy
w8 mads, undsy the sppllsabls low, prier te the 1947 ist,
the vighb-ol-way 1s limited bo that provisuely esitgblished.

Tags . This was mngwered in oouy nmmorandum of Mareh 35, 1952, Jubisets
wtherdty of Tervibory o gramt zermiitee lsezes covering
asheol, sschlon lands.

shere negetistlons with partiss frem whem the Duveau is taklng vight-ef=
Wy are vat succesdivi, LU wildl, of ceurse, D3 nascessary 9 proceed to condemns-
tion. As to entrymen end patentess whwss land 1s subjset te the 1947 det, d
ballove thal thers 1s logel suthsrity fer the Puresu mevely te glve netice that
it piwposes to utilime its right-ef-emy and te take possessien of the land.
Hongwvar, it Ls realised that this course of action invelwes practical preblems
in that l@g&l ebstecles ceuld concelvably be presented, based alther sn 8 cen-
Lest 9l the Durssu’s intaerpretatisn of the 1247 Act er sn a2 diszsgresemsat sdth
our zppralsed value of creps and luprevamsnts, which might result in a delay
in esngtructisu this seasen. Therefers, if agremmenis cannot be reschad &3
t& bLhe value of creps and impwvmm or 17 vou belleve that an sntryman, or patented,
whegs land ils subject Lo the 1947 Act, may contest the Burwn?s mki":\g af possession
3 the right—ef-wmy, 1t will be asatisfestery to preceed e cendesmmetisn, e flls
Daclaratiens ef Taking, Lo deposit $1.00 inte ceuwt fer sech mmhip as te which
the value ef crops and lmprevemsnts iz net in issue, ie depseit the appraised
valne of the crepe and improvements located within ihe right-ef-wmy with respest
amhmmhj.pmmm.,chmwmtmt@me&m@tbermhwsmdte
racquest osurt erders of possession of the land. Hntrymen and pateniess sheuld
w gdvigzed oxior to ths matituti@n a2f any pracesding of the acticn te be taken
by the Puresu and the rsasens tharelsy.

In ysur preperatisn ef veguests fer cendemnatisn pleess reisr Le P 2-L.2
and te my memerandum of March 4 to ¥r. Willlsmas, coples ef whieh were furniashed
to yeu. Alee, pleese include & report of pertinent facts as te esch trast recem-
mended for cendemnatien. Sheuld yeu desire any additienal infermatien, please
advise and wa wlll furnish you wlth lmediate replies.

I raalize that there are many legel preblecwa affecting right-el-wmy acqui-~
aitdon in Alaska snd that it wlll undeubtedly be searth whils for Hr. Krever to
weet wilth you asad yeur glall aod proovably with vepressntstives of the Departaent
of Justice snd ths Buresu of lend }%magmmt,m aractss matters of ostmeon interest.
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Cepwaver, |
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nageuch &4 e are Jurndptdng sur views in thls wemermodhm oo The guse-
whilch 80 are apperently lomedistaly cspoerned and la izl of suy
srosent stalfing situstien and ths wrees of Jasiaess hers, Lt wald bs prolerable
L2 thls visit ceold by daferrsd fev abeui 40 days.

kS

La the other hand, L7 you feal bhal an dmsediste vislt ls neceseary and
wild be of walue ln cmwmectien with the twe prejsciz whlch yeu jrepese Lo odne
shruct this seasen, ulzase lebt we knew and I will meke nscasesry arrsnganents,





