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“bea varpoge ov this namerandua te to fumish wy general views on the
curemuta ¢ig@hta in cennectien mith highway right-of-way in Alaska, le anewer,
oe the extant possible iron the aketoby facta which are available, the apecific
ghestaena whien you cave paiged in previous carremendenca, and te indicate the
icgimatances under which condemnation precedure may 28 widlised to insure
avellabliity ef right-vl-eay to weet construction cequirements. The obserra-
Song wade herwin have baen digcuased informally with legal personnel of the
Departments of the intarior and Justice, but ahould not be cenaiderad as repre~-
senting tre ofModal views of thoae departments.

Et ia considered that, osder the authority of the Act sf Vengrese approved
Juaky 2c, L947 (61 Btat., 418; 26 U.S.C. 221d), all sntries made on public lands
subsequent to eaid date and all patenta based thereon have been and are subject
to a reservation in the United Statea of any and all righta-of-wmy, without
iimitation as to number or widths, for public highwaya already canatructed or
ray Ge cormeteuctead on gald land.

ag Waa stated by the House Cawmittes on Public Lande in Raport No. 673,
wasted Cuns x4, L947, *?The Committee en Public Landa unanimously agreed that
passage of thia legimiatien will help te aliminate unnecessary negotiations
and iitigation in obtaining proper righte-of—my through Alaska.” This legia-
iatien was intreduced at the request ef the Department af the Interier as
axprsased in a latter dated January 13, 1947, te the Speaker ef the House,
vndch was set ferth and sade a part of the Committee Report. The letter states
in parb, ¥, . . Hewever, fer the preper location of roads and in the interest
of public.service, it ia necessary in seme ingtances to cross lands te which
H3tL3 bee passed fram the United States. Theee instances are becoming mere
nuMereig as the population ef the Territery increases and ebteining righta-ef~
way over guch lands haa, in a number of cases, preaented difficulties
cmurt action and the expenditure of Federal funds. Tha provesed laglaletion
similar to the provisions of the Aet ef August 30, 1890, (43 U.8.0. 945)
@eerves rights-of-way for ditches and canals censtructed by the autherity ef) °

(mited States weat of the 100th meridian. The prepesed bill would be
Bu -

lsable te beth public domain and acquired lands ef the United States."f 'y
The 1890 dct was conatrued by the Supreme Court of the United States in aethe case of Ide v. United States (263 U. 8. 497). ‘Tha court peinted out that, |,”at the bime af enactmont af the legislation, tha United States had ne canals .

ee Qitehes either censtruebed or in the precesa ef construction, bub that inves~ -

Vdgatieng were being csavucted toward the farmiulatien of plang fer reolamation
projects, "At an sarly giage ef the investigations, Congress became selieiteue
lest disposal of lands in that vegien undar the land laws might render it
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fartica holding patants dated subsequent vo duly 24, 1947 who made valid
namestead

entay oPler to gaid date are entitled to ®just compensation® for the
taking af any of thede Landa unless a particular patent includes a gaueral
clght—al-eay ce@ervation In shicn event the patentee would Le entitled to pey-
asabl onky kar coopa and Lamrovesiants.
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Pe easy *a1o.thed to “duet cnmeenegntian! Sor any Lawinc of tneir Lands.
\vatentees of Lands net subject ta the 1947 act are antitied te be paid

“Aust couponsation® fox the taking of any ¢ight-of~way in additiden to that
already included within tha iimites of esteblished reads. If the right-of-way
iimite are cot dafined on the greund or by nlata, then the right-el-way would
amlinarily o4 sensideredas ancespasaing the readway Itself plug such additienal
whdths ag were, at che tine of astablishuent, coneaidered to be reasonably neces~
gary Por the protection of tha roacwmy. Jn reaching a decision as to the limite
of gs parkiotler axisting right-of-way, vou should consider all avalleble
won Caaring on the Latent of the Government at the time of astablishing the
road sncluding terrain fsatures and accepted practices in the area, “Generally,io suld apmoear from the facta neretofors submitted that you wlll be able te
pert & claim to a 66<fo0t right-of-wy,
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clneunubanced, Chere +“wld net be any autnaerliy to
cgupanegete the patentee.

(3993. “Shere the 1917 Act is net applicable, it is considered that a
right-o?f-aay sateablished by prescription dosa net shift and

wh
at the patentee would

be
ext ted te coapengation for any
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oven a8 againgt the United States, whicn permite him te use and
occupy the land and its resources liu developing the peeperty in
a manner which will enable him te omtain a patent. While he
may not alienate the land or any interest therein, as for example,
by gelling gravel toe third persens, ne would cot be preciuded
fvem transferring any Interest which he might have in the gravel
to the Unit

ed
States. Nevertheless, inaanuch as legel title to

the gravelis still in the United States, there ia cenalderable
doubt 4a to the proper basla ef asaigning value, if any, to the
entrymen's interest. Under the clrounstances, 1f project require-
nare Make lt necessary te obtein gravel frem entrymen who demand
payment of compensation, it would appear to be advisable to
inatdtute condematisn proceedings and te file Declarations of
Taking with a deposit ef {1.00 for each owmerghip. An alternate
precedura, if acceptable te a particular entryman, might be to
ebtein a right ef entry and reserve to the entryman the right
te bring salt te determing hie interest. We are giving consider~
ation to the advisability of presanting thia and ether questions
io the Comptroller General. However, the pracedures suggested
herein abould taka care of your immediate requirements.
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Yage 5, The AGL? Act reserves righte-of-eay in any nuwber neaded.

SageGo Xf the ASh? det is umolicnbla ma nave unlimited rights af
hne 1947 act ise net amplicable we math gay cor wry vightarer=
way beyend the limite of (sese mrerieusly ogtabliahed,

uige 7. Under “he faete stated, the 1947 det weuld be eppiteable. The
act reserved clunta-of-way in any widths oseded.
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wdiive guch cigitteealeway ag Lb seairate. TP a valid abey
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wage1. “Higa was snawaved Ln nememindua ef March 3, L9h@, dubjaets
autherdiy af Vortitery (8 grant sarmittee iaages cevering
asheol, gactien lands.
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thee VaARee Ca gu akbar Rog Cee lam Siteopt peta Oa pave aeetios buat
Ab piepeges to wiiline tte wight~atonay and ta take povwesalan ot the iand.
Hencwvar , it ds realiged that this course ef action invalwes practical prebleas
in that Legal ebstacies could cencalvably be presented, based adther

on & cen-
,ast, of the Bureau's

interpretation
af the 1947 Act er on a disegrecnsm

our epereised value of crepe end iuorevaewsntsa, which aight oasul iin a dalay
in canstreuction this scasen. Thersfexrs, if agreements cannot ba reached as
te the vue ef crops and imprevenents or LY you believe that an entryman, er patented,
whegs Sand 1s subject to the 1947 Act, way contest the Bureau's taking of possession
ef the right-ofwmy, 14 wlll be aatiafactery to preceed te condamation, te file
Declarations ef Taking, +o deposit $1.00 inte court fer exch ewmership as te which
the value ef crepe and imprevenents is net in iesue, te depeait the appraised
yealue ef the exepe and imprevements lecated within the right-of-way with respect
te each suncrahip as to which an agreement as te value cannet be reached, and te
vequeat osurt erders ef pessession ef the land. Entrymen and patenteas sheuld
he advised oxler to the institution ef any preceeding ef the actien te be taken
ty She Barean and the rsasens theraver.
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in yeur preparation ef requests fer cendeanation please refer to SRA 21~h.2
tod to my memerandua ef March 4 to Mr. Williams, ceples ef waieh wore farmished
to yeu. dise, please include a report of pertinent facts as te each tract recem-
mended Jer cendematien. Sheuld you desire any additienal infexrmatien, please
advise and wa will furnish you with immediate replies.

i realize thet there are many legal preblema affecting right-ef-way acqui-
aitden in

Alnsica
gral that it will, undoubtedly eewerth while far i . Krever to

eG Was Sed Mod pens clar? and mowwably whlh cepeesariaclece of Uae Departaesrt
of justice end tho Bureau af Land Management te
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a2 8CUS3 matters ef ogmmen interest.
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