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P . June 30, 1964

Memorandum. th

To: State Director, Bureau of Land Management, Anchorage

From: Regiamal Solicitor, Anchorage | - '

Subject: 44 LD 513 ~ Use and Notation T

You have requested that | review the memorandum dated May 27, 1964 from the

Chief, Lands and Minerals Management, relating to application of the Instructions

dated January 13, 1916 (44 L.D. 513) to existing roads and trails providing access
to areas of the public domain valuable, or potentially valuable, for recreation,
timber, grazing or other types of public lunds development. Bob Coffman and |
, discussed this subject prior to the issuance of his memorandum, and | am in agree-
C' ment with the views he has expressed therein.

: In your covering memorandum, you have raised certain questions conceming the
O utilization of existing roads and trails by BLM under the principles of 44 L.D. 513.
" " You point out that apart from the system of public reads maintained by the State of
Alaska there are existing roads and trails providing access inte back=-country areas.

These roads and trails may be either of two types:

T AN SOOI (O NTH TR Y ST oy

1. Historic roads and trails whose origin can not be definitely
oscribed or traced to any federal construction program. These
include the gold-rush trails, dog team trails, Indian trails, etc.
Many of these trails are of scenic and historic interest and are ,
considered to have value in your recreational program. Main-
tenance of these roads over the years has been haphazard. '

ok |

2. Roads and trails originally constructed with federal funds, but
which are no longer used or maintained by the constructing
agency. As an example, you mention certain trails constructed '
with funds made available to the Fish and Wildlife Service . £
to provide access to key fishing areas. I B




SR U IV

~

_ You ask whether these existing roads and trails may be appropriated by BLM under

the 44 L.D. instructions so as to protect them from appropriation and closure or
destruction by patentees under the public land laws. [f so, you contemplote stak=
ing these roads and trails on the ground ond noting their existence on the public
land records,

Second, you ask whether the use of reads and trails by the public, absent any
federal use or maintenance, would support appropriation under 44 LD, instructions.

Finally, you present a situation where a road which was constructed by the Federal
government with appropriated funds but which has not been federally maintained
during recent years traverses entered lands. You wish to know whether this "public
road" may be appropriated by notation on the public land records under the 44 L.D.
instructions. )

Inifially, a distinction should be made between a road or trail which is a public

highway and o road or trail which is merely a federal improvement or facility. A

highway is a public road which anyone is free to use. In Alaska, a highway may
be created by an act of the appropricte public authorities manifesting an intention
to accept the grant of the right of way for public use or it may be created by public
user for such a period of tiine and under such conditions as to prove thatthe grant
has been accepted. Hamerly v. Denton, 359 P. 2d 121 (Alaska, 1961). R.S. sec.
2477 (43 U.S.C. sec. 932) which provides that

The right of way for the construction of highways over public lands,
not reserved for public uses, is hereby granted.

has been construed by the courts to constitute a congressional grant of a right of
way for public highways across public lands. If the grant has been accepted by
act of the public authorities or by public user, the road is a public highway and
‘any entry of public lands fraversed by it is subject to the easement in the public.
An attempted appropriation by the United States under 44 L.D. instructions would
be superfluous and inappropriate. :

A road or trail, however, may be a federally owned improvement or facility, and
“not a public highway, even though the public may be permitted to use it. For

example, an access road to a fire control station constitutes a federal improvement.
" In order for it to retain its status when the lands crossed by it have been entered,

it must have been appropriated by the United States in accordance with the 44 L.D.

instructions. |f construction precedes entry of the lands, notation on the land
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,ords evidences/ "2 .propriation. If construction haos. ~0 ken place prior to
cntry, 44 L.D. Sicrequires some action indicating upoi” e ground itself that

the tract had been devoted to the public use=—such as staking the area to be traversed,

and therefore retained by the United States~—accompanied by a setting aside of a
sufficient part of the appropriafion for construction. In other words, according to
the instructions, the evidence must show that construction had been provided for
prior to entry and will be immediately undertaken. It is important to bear in mind
that the notation on the land records is not essential to the appropriation of the
right of way. Appropriation may take ploce without any notation on the records
and conversely, the notation on the land records, in and of itself, would not con-
stitute a valid oppropriation of the land. The purpose of the notation is to provide
notice to the public that the tangible improvement, that is, the road or trail (or
bridge, telephone line, building, etc.y is the property of the United States.

A road or trail originally constructed as o federgl facility could, | think, be con-
verted into a public highway through voluntary abandonment by the constructing
federal agency and subsequent public use for a sufficient period of time and to a
sufficient extent. But so long as it is used and maintained by the federal agency
for an authorized federal purpose, it would not become a public highway and would
remain the property of the United States.

In the case of entered lands, if the road was a public highway at the time the land
was entered, the entryman takes subject to the public easement. Hamerly v. Denton,
supra. |f the road wos originally a federal improvement which had been abanconed
prior fo entry, the entryman would not take subjed to the right-of ~way. Similarly,
if the road was abandoned subsequent to the initiation of the entry, the entryman
would be entitled to take free and clear of the right—of-way. Finally, if the road
was abandoned prior to entry and cppropriated by BLM for an authorized purpose prior
to entry, the entryman would take subject to the appropriation of the right-of-way
by BU\«‘y, The question of abandonment is one of fact to be resolved in each instance.

With respect to your second question, it should be tmho”y recognized that whenever

a right-of-way is desired to be appropriated, the right to appropriate must be cs,oolxsh~

_ed by Congressional authorization. Whether the rno_\T-:o-E:-v/oy_Ls tabe.oppropriated._
for an existing read or a road fo be constructed with federal funds, there must be
authorizing legislation. ThL mere fact that an existing road or trail is desirable
“useful is not sufficient to authorize 115 Gppropriation n under 44 L.D. prmcxples.

e

M Gppropnohon of the right~of~way is curhorued’l it is my view that_the 44 L.D.
mstruchons s wouldbe applicable’ Wheéther _there was_an existing road or whether the
rood was yet 1o be constructed. If the road isan existing fccahiy, a notation on
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the land records would evidence the appropriation. If the road is in such a state

of disrepair as to require extensive repair or reconstruction before it could be

used, the appropriation of the right-of ~way, to be valid, would probably require !
some action on the ground, such os staking, auccompanied by the setting aside of

sufficient funds for its reconstruction or repair.

Finally, it is my view that public use alone is not a sufficient basis for a 44-L, 0,
notation. If the road is o public highway, the notation is without significance;
the public easement is reserved under R.S, sec. 2477, supra., Use by the public,

__in and of itself, is not oufnorxfy for appropriation by BLM under 44 L.D, principles, __

It must be borne in mind that BLM is not charged with the responsnbthfy for main=
taining the public road system in Alaska, and that any appropriation of & right-of=way
for a road or trail must be pursuant to'a function conferred upon BLM by the Congress.

45{’) %ﬂw &(> Aﬁrﬂ(/{l@/x«(g/

Williom W, Redmond
Regional Selicitor
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UNITED STATES
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR |

Anchorage Region g\ i?; 5154

P, O.Box 186
‘Anchorage, Alaska " 99507

. June 30, 1944
Mamorandum
Tos. State Diractor, Burecu of Land Management, Anchomge
Froms Regioral Solicitor, Anchorsge
Subjgets 44 LD 513 = Uss ond Notation ,

You have requasted that | raview the memorandum dated May 27, 1944 frem tha
Chief, Lands and Minerals Management, ralating to application of he
i

deread Janary 13, 1916 (4« LoD. 313) to existing rouds and frails ¢
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In vour ':tn\,,r rg mamerandum, vou have raised cartain ,quasnms coraMMIng |
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You poing oub thal apary from the systam of pbu:l{" reads maintained by tha State of
A o P
Alatka thoea are axisiing cond: and trails providing access into back-country arsas.

i
Thesa road: ond trails may ba gither of two types:

1o iilsioris roods ond frails whose origin can nat be dafinitely
ascrived or iraced to any fedaral comstruction program, Thess
inciuda the gold-rush trails, dog team trails, Indian trails, eic.

- Many of these trails are of scenic. and historic interest and are
- considered to nave value in your recreational program, Main=
tenunca of thasa rogds aver tha years has been haphuzord,

~

2. Roods and trails originally constructed with federal funds, but
wilgh are no longer used or maintained by the censtructing
ogency. Asan example, you mention cartain trails constructad
with funds made availabla to the Fish and Wildlife Servmﬁs

-~ to provide access to kay fishing areas.
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ln?’c%a!ly, a distinetion should be made batween a read or trail which is a public

You ask whether these existing rocds and trails may be appropriated by BLM under

i

the 44 L.D. instructions sa as to protect them from appropriation and closure or
destruction by patentess under the public land laws. 1f so, you contemplate stak-

ing these reads and trails on the ground and noting their existence on.the public
lund (acords,

Secu.id; you ask whether the use of reads end trails by the public, absent any
ederal use or mainterance, would support appropriation under 44 L. D, instructions.

—iy

Fieally, you prﬂsem" a situation wnere a rcad which was constructed by the Fedaral
gevaernment with appropriated funds but which has not been Tederally maintained

’

during recent years traverses entered londs. You wish to know whether this "public

read" may be approprictod By notation on tha public lond records undar the 44 LD,

B
&

insiructions,

highway and » read or trail which is merely a faderal impravemant or facilivy, -

\
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o u\'m‘/ :s a mublic read which d.n/os“u is f-.we o ouse, ln Air;.;fk«". 3 hio’;ﬁwnw ,-p-f;g;
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?C' GCC%W tne grant Of the right of way for public use or it may be created by pualiz

vsar for such a period of time and under such cor*diricns as to prave that the grant

has been accented, Homarly v. Denfen, 359 P. 24 121 (Alaska, 1981), R.S, sec,

2477 (43 U,S5.C, sec. ‘732) veich provides that

The right of way for the construction of highways aver oublie lands,
not racarved for public uses, is hereby granted.
“as been construed by the courts to constitute a congressionai grant of a right of
woy for public highways across public lands, If the grant has ban aceeprad by
ct of the public authorities or by public user, the rocd is a public hxghwcy and

‘:m/ antry of public lands traversed by it is subject to the easement in the public.

An atternpted avpropriction by the United States under 44 LD, instructions would
be superfluous and inappropriate.

A read or trail, however, may be a federally owned improvement or facility, and
not a public highway, even though the public may be permitted to use it. For
example, an access read to o fire control station constitutes a federal improvement,
In order for it to retain ifs status when the lands crossed by it have baen entered,
it must have been approoriated by the United States in accordance with the 44 L.D,
instructions. H' construction pracedes entry of the lands, notation on the land
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records evidences the appropriation. - [f construction has not taken place priar to
ontry, 44 7D '513 requires some action indicating upon.the ground itself that
the tract had been devoted to the public use==such as staking the arca to be traversed,
and therefore retained by the United States—-—accompanied by a seiting aside of g
sufficient part of the appropriation for construction. In other words, according to
the instructions, the evidence must show that construction had been provided for
prior to entry and will be immediately undertaken. Itis important to bear A mind~
thaot the notation an the land recards is not essential to the appropriation of tha
right-of - way . Appropriation may take pfcce without any notation on the records
and conversely, the notation on the land records, in and of itself, would not con=-
stitute o valid appropriation of the land: The purpose of the notation is to provide
natica to the public that the tangible improvemeni, that is, the road or trail (or
bridge, telephone lins, building, etc.) is the property of the United States.

A read or trail orxgmq”y astructad as a federal facility could, 1 think, ba conw
7 varted into a public highway tnrc:ugh voluntary abandonment by the ccm:.‘i‘mci‘ing
fedaral ageney and subsequent public use for a sufficient p'ericd of time amd Ju o
sufficient exie m o But so long as it is used and maintainad by tha Taderal L nay
. \"’ - Toran aut hC ad federal purpose, it would not become a public hcxhwmy cmd M:;’ sl
b remain the pr rty of the Unitad States,
In the casa of entered lands, if the read was a public highway at the time tiwe lun

D

was entered, the cafryman takes sudject Yo the pualic susomant, nion,

supra. I the read was criginally a federal tmprovemeni which e Tho
prxcr to eniry, the eniryinan would nof take subjed to the i *n%—o‘f —WY Sxmniml\/,
if the road was abandoned subsequent to the initiation of tha entry, tho entryman

would be entitled to raks fraz and clear of the right-of=way. Finally, if the road
was abaadonad prior to entry and appropriated by BLM for an authorized purpose prior
to entr, the entryman would take subject to the appropriation of the right-ofwway
by BL"V,& The question of akandonment is one of fact to be resolved in each instance..

With respect to your second question, it should be initially recognized that whenaver
-a right-of ~way is desired to be cppropriated, the right to appropriate must be es ranlish=
_adhy Co Congremonoi autnoriz oﬂg_@. Wnerher m nghr-owzay__g_tg_buunproﬁrmrea\..
_for an existing road or a road to be conS\rucLed with federal funds, there must be
cufhonzmg legnslcncn. The mere fact that cmlgiushng road or trail is desiraole or

“Useful is not sufficient to authofize 11s appropriation under 44 L.D. principles.

P

oporopriahon oFthe right-of-way is curhor zed . it is my view that the 44 LD

ms%ruchons s wouldbe applicable’ Whother there was an_existing read or wnc%her th

o "‘\..
(') rc,od was yet 1o be comtrucled [f the read is an existing Fqcx!(ry, a notation on
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;,the Land records wou{d evndence rhe appropmohon.; if the raad is.in such a state

of disrepair as to require extensive repair or reconstruction before it could be
used, the appropriation of the rlght—or—wcy, to be valid, would probubly recuire ’
some action on the ground, such as staking, accompanied by the setting aside of
sufficient funds for its reconstruction or repair.

Finally, it is my view thatpublic use alone is not a sufficient basis fora 44.L.0,
sctation. |f the read 1s o public highway, the notation is without signif
the public easement is reserved under R.5. sec. 2477, supra. Use by

£

_inend of itself, is not qurmrsry for appropriation by & ”SLI‘H uadar 44 L, D, principles,.
Tt must be bornz in mind that BLM i3 not charged with the responsibilit

y for main-
taining the public read system in Alaska, and that any appropriation Qf a right=of =way

for a road or trail must be pursuant to a function conferred upon BLM by the Congress.
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Regional Solicitor
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Attached is a staff report prepared in response to a series of recurring

guesti..ns concerning the nature and application of 44 LD 513, RS 2477

and section lvnp casements in Alaska.
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44 LD 513 is an abbreviation that refers to a letter of instruction
feund in volume 44,'Land Decisions, page 513, dated January 13,
1816. This instruction provides that where telephone linces, roads,
trails, bridges and similar improvemeﬁts have been counstructed an
federal lands with federal menies and ave being maintained by and
for the United States, the lands needed for such improvements may
be retained for the use of the United States through the insertion

of a reservation in final certificates and subscequent patents.

A good discussion of the 44 LD 513 may be found in the June 30,

1964, Regional Solicitor's memo on this subject (attached).
QUESTIONS ABROUT 44 LD 513
1. What actually makes the 44 LD 5313 reservation effcctive?

Two actions are required:
a. Legislation which authorizes federal money for a proposed
-project or existing federal projects where money has

already been spent in construction.



b. There must be a showing (appropriation) on the ground of

the project. JT£ the road or trail is existing, a notation
on the land records>will cvidence the appropriation., If

the road, etc., is wot existing or in such disrcpair so

as to reguire extensive repair before usc,.the appropriation
wouid require some action on—the-ground, i.e.,vstaking of

a centerline survey.

2. If federal monies were supended and construction done, bul no
notation is made on the records, is there still a 44 LD 513

right-of-way?

Yes, the actual showing on the ground comstitutes the appropria-

tion and thereby sets the effective date of the approryiation.

3. If a notation on the records is made for an existing road or

trail on federal lands but no government money has been expended,

is there an effective 44 1D 5137

No. Notation of the public land records does not by itself
 constitute appropriation. The purpose of notation is to

provide motice to the public that the improvement is the
property of tﬁe United States and to facilitatce that rescrvation
in subsequent conveyances of the land. Public use of an area,

by dtself, does not establish a 44 LD 513 right-of{-way.
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A 44 1D 513 reserves trails or other improvements for the
federal government. Doces this insure unrestricted public use

of the improvement?

No. A road or trail may be a federally owned facility on
public lands, and not be a public’ highway, even though the
public may be permitted to use it. In Alaska, there has becen
liﬁtle intensive land management of federal lands and properly
reserved 44 TD's have been gencrally open to publié use.  An
emceptian‘to this is‘tha White Alice system and other 44 1LD's
reserved for the military.

: p
What rights accrue to the public through public use of a 44 LD
road and what happens i? it's closed to public use by an

entryman or land owner?

Ho rights accrue to the public through use permitted (or
allowed informally) by the governement. The 44 LD only protects

the government's rights and the public's use is incidental to

that. The 44 LD does not become a public highway through

pexmitted use by the general public. TIf a properly establisshed?

&4 pD,préceded an entry and public.use of the 44 1D occurred
before or after the entry, the gntfyman would not have the &
:ight-t@~legally close off either the govermment's use or the
public's usg. JIf closure (physical blockage) docs ?gcur, the
eafvece

public and/or the government would ecach have to sseure its

rights through the court system, il necessary.



6.

How do 44 LD's affcet settlement claims?

In the case of entered lands, if a road was protected by a 44
LD or was a public highway at the time the land was entered,
the entryman receives title to the land subject to the right-
of-way. If the rcad was originally a federal improvemcent
which was fermally abandoned by the government prirr to entry,
the entryman would not take subject to the right-ofi-way.
Similarly, if the road was formally abandoned after the initia-
tion of the entry, the entryman would be entitled to take free
and clear of the right-of-way. Finally, i1if the road was
formally abandoned by an agency 5f the government prior to

.
entry but appropriated through 44 LD procedures by BIM, prior
to entry, the entryman would take subject to the appropriation
of Fhe right~of-way by BLM. The question of abandonment is to
be resolved in ecach instance by dgtefmining whether the govefnm

i

ment has formally abandoned the right-of-way through both non-
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use and a formal action indicating the intent of the governmoent
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to abandon.

If construction has not taken place prior to ehtry, 44 1D 513
requires some-actien upon the-ground itself that the tract had
becn devoted to the public use - sﬁch as stéking the area to
be traversed, and therefore retained by the United States,

accompanied by a setting aside of a sufficient part of the



appropriated money for construction. In other words, according
to the instrucrtiens, construction must have been provided for
prioy to entry and will be immediately undertaken. It follows
then, that the U.S. may not establish a 44 LD 512 right-of-~way
after land is propgrly entered for a settleoment claim. It is
important to bear in mind that the notation on the land records

, /
is not esscntial to the appropriation of the right-of-way.

Can the location of a 44 LD right-of-way be woved unilaterally;
by either a landowner or the government on a settlement claim
or private land? If so, how is it made a part of the public

Jand records?

No, it cannot be moved. As the basic authority for 44 1D |

513's has been replaced by the Federal Land Policy and Management,
Act of 1976, neither landowners nor the government may move a
44 LD 513. The process now available to consenting parties

~

{landowners and the government) is a formal relinquishment of

the 44 LD and acquisition of an easement by the government.

e s o b e i
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The relinquishment‘procedure involves a formal statement by
the appropriate goveinment official that the intent of the
United States is to relingquish all rights reiative to the
vight-of-way, This document should also be accompanied by a
meme to the Branch of Land Title and Records requesting‘a

vemoval of the 44 LD from the public land records. The other



gtep in the process is acquisition of an ecasoment by the
govarnment which would follow already cstablished BLM pro--

cedure (BM 21307.

If un entryman agrees to bulld alternate access leading from a
public highway to a 44 LD 513 trail, how do we note the recorvds
to assure a rescrvation in the subsequent patent to protect

the alternate access?

In the entryman provides alternate access on his claimed land,
the U.S. could relinquish the old route and accept the alternate
route using the procedures outlined above. It should be

noted, howeveyr, that this action should be preceded by a, field
report and envireonmental analysis report. In some cases, this
type of action can ﬁe locally quite controversial and-public

involvement should be incorporated info the envirommental

analysis as provided for in our standard Bureau procedures.

Can a 44 LD be legally restricted or blocked by a land owmner?

.-A proper 44 LD 513 may not be blocked by private individuals,

» it may be blocked or restricted only by the federal goVernment.

A blockapge on federal land by a private individual would be a
form of adverse possession agalnst the government and many
courts have held that vou cannot acquive any rights by adverse

possession against a sovereign.





