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- Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is affirmed.

Joaxw B. TwaoMpsoN
Administrative Judge

‘WE CONCUR:

FrEDERICK FismMAN
Administrative Judge

Janns L. BUrskr
Administrative Judge

DOYON, LIMITED
5 ANCAB 77
Decided October 10,1980

Appeal from the Decision of the Alaska
State Office, Bureau of Land Manage-
ment F~19155-20, '

Reversed in part stipulation ap-

proved

1. -Alaska Native Claims - Settlement
Act: Definitions: Public Lands: De-
partment of the Interior Instructions,
44 L.D. 513 (1916)

Construction and maintenance of an au-
thorized Federal improvement on-public
lands under principles of Department of
the Interior Instructions, 44 L.D. 359
(1915) and 44 L.D. 513 (1916), does not
cause an appropriation of land affected
and thus does not ‘affect the right of se-
lection by a Native corporation under the
provisions of: ANCSA.

2. Patents of Public Lands: Depart-
ment of the Interior Instructions, 4.-4:
L. D. 513 (19186)
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The Federal interest retained in an au-
thorized improvement constructed and
maintained under principles of Instruc-
tions, 44 L.D. 513 (1916), is limited to
the improvement itself. The exception for
the improvement is inserted in a patent
for the purpose of giving public notice
that the improvement is there; eliminat-
ing the improvement from the convey-
ance; and for assuring any attendant
right of the Federal Government to go
onto the land for purposes consistent
with its. ownership in the improvement.

3. Alaska Natives Claims Seftlement
Act: Definitions: Public Tands: De-
partment of the Interior Instructions,
44 L.D. 513 (19186)

Inasmuch as the Federal interest in an
improvement econstructed and —main-
tained on public land pursuant to In-
structions, 44 L.D. 518 (1916), does not
effect a segregation of, nor is it an in-
terest in, the land itself, but is limited
to the improvement, it -cannot be. con-
sidered as a possible exception to being:
“public land” within meanmg of §3(e)
(1) of ANCSA.

4. Alaska Native Claims Settlement
Act: Definitions: Withdrawal for Na-
tioral Defense Purposes

Lands affected by construetion and main-
tenance of a linear pipeline under prin-

ciples of Instructions, 44 L.D. 513 (1916),

are not ‘lands withdrawn or ’rgserved
for national-defense purposes” within the
meaning of the exception in § 11(a) (1)
of ANCSA.

5. Patents of Pubhc Lands Depart-

‘ment .of the Interior- Instructions, 44

L.D. 513 (1916)

A notation on-the land records of a 44
L.D. 513 interest must be removed, and
no reservation of such interest can be
included on subsequent patents, when the
subject improvement is no longer needed
or used for or by the United States.
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6. Alaska Native Claims Settlement
Act: Definitions: Publie Lands: De-
partment of the Interior: Instructions,
44 L.D. 513—Alaska Native Claims
Seftlement Act: Alaska Native Claims
Appeal Board: Appeals: Settlement
Approval

‘Where the record is uncontested and sup-
ports a factual finding that the United
States no longer uses or needs an im-
provement pursuant to the principles of
Instructions, 44 L.D- 513 (1916), the
Board can accept a stipulation by the
parties to remove the reservation of in-
terest from a conveyance document.

APPEARANCES: Elizabeth 8. Taylor,
Esq., for Doyon, Ltd.; Shelley J. Hig-
gins, Esq., Office of the Attorney Gen-
eral, for State of Alaska; M. Francis
Neville, Esq., Office of the Regional
Solieitor, for the Bureau of Land Man-
agement.

OPINION BY ALASKA:
NATIVE CLAIMS APPEAL
BOARD

Summary of Appeal

Doyon, Ltd., appeals Bureau of

Land Management decision to in-
clude in a Decision to Issue Convey-
ance reservation of the Haines-Fair-
banks pipeline right-of-way, and of
the right to operate and maintain
the same so long as needed or used
by the United States.

The issue decided is Whether the
Board will approve a stipulated
agreement = between  Appellant,
Doyon, Iitd., and the Bureau of
Land Management that the pipeline
right-of-way shall not be reserved
to the United States in the convey-
“ance document.

The rlght -of-way is noted on the
public land. records as a 44 L.D. 513
interest.* While both Doyon, Ltd.
and the Bureau of Land Manage-
ment agree that the reservation
should be deleted from conveyance
to Doyon, there is substantial dis-
agreement both as to the effect of a
44 L.D. 518 interest, and the cir-
cumstances under which such an
interest is terminated.

These disagreements raise ques-
tions of law which could prevent
the Board from approving the
stipulated agreement. For this rea-
son, the Board rules on the ques-
tions of law raised in this appeal,
prior to ruling on the stipulated
agreement.

The -Board determlnes that ihe
Federal interest retained pursuant
to Instructions, 44 L.D. 513, is .
limited to the improvement-—in this
case, the pipe itself—and therefore
such interest does not cause any ap-
propriation of the underlying land;
that the Federal interest is not ex-
cepted from withdrawal or selection
under ANCSA by either § 11(a) (1)
or § 3(e) (1) ; and that the Federal
interest retained pursuant to In-
structions, 44 L.D. 518, terminates
when the improvement is no longer
needed or used for or by the United
States. The Board concludes there
are no legal impediments to approv-
ing the stipulated agreement and
that the record of this appeal con-

. 144 1.D. 513 notations are notations to the
land records made by the Bureau of Land
Management . pursuant to Instmctions set
forth at page 513 of volume 44 of the Land
Decisions issued on Jan. 13, 1916. Reference is
also made to 44 L.D. 359 issued Aug. 31, 1915.
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tains sufficient factual basis to sup-
port a conclusion that Federal use
ahd occupation of the linear plpe—
“line has ceased.

Therefore, the Board approves
the parties’ stipulation that the
Haines-Fairbanks pipeline right-
of-way shall not be reserved to the
United States in the conveyance
document to Doyon.

Procedural Background

- On Apr. 2, 1975, Doyon, Litd.
(Doyon) filed selection application
F-19155-20, as amended, under
provisions of § 12(c) of the Alaska
Native Claims Settlement Act (85
Stat. 688, 701; 43 U.S.C. §§ 1601,
1611(c) (1976 and Supp. 1 1977))
“for lands withdrawn pursuant to
§11(a) (1) for Native Village of
Northway.

On June 23, 1978 the Bureau of

Land Management (BLM) issued
a Decision to Issue -Conveyance
(DIC) including land in T. 15 N.,
R. 19 E., CR.M.,, affected by this
partial decision. The DIC specified
the grant of lands shall be subject to
a reservation of the Haines-Fair-
banks pipeline right-of- -way, as
follows:
- The conveyance issued for the surface
and subsurface estates of the lands de-
seribed above shall contain the following
reservations to the United States:

1. That Haines to Fairbanks pipeline
right-of-way, F-010143, fifty (50) feet in
width, and all appurtenances thereto,
constructed by the United States through,
over, or up on the land herein deseribed
and the right of the United States, its
agents or employees, to maintain, operate,
repair, or improve the same so long as
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needed or used for or by the Umted
States.

On July 31, 1978, Doyon filed a
Notice of Appeal. In its Statement
of Reasons and Memorandum filed
on Sept. 26, 1978, Doyon asserts sev-
eral errors in the DIC including
reservation of the Federal interest
in the Haines-Fairbanks pipeline
system right-of-way.

On Nov. 8, 1978, BLM filed an
Answer which concedes the merit of
Doyon’s position regarding the 44
L.D. reservations. BLM states that
the General Services Administra-
tion (GSA) claims a property in-
terest in the entire pipeline right-
of-way including the pump stations
and the pipe itself.

On Dec. 15, 1978, BLM filed a
supplemental answer agreeing with
Doyon’s contention “that the reser-
vation of the [pipeline] right-of-
way cannot-be upheld on the basis
of the 44 T.D. 513 notation alone.”
Further, BLM asserts that any in-
terest can only be reserved in the
United States pursuant to ANCSA
under provision of §38(e) or §17
(b). BLM again states that GSA
claims some manner of property in-
terest in the pipeline right-of-way
and requests the Board act appro-
priately.

On Dec. 20, 1978, the Board is-
sued an order naming GSA as a
necessary party to this appeal and
giving that agency 30 days within
which to respond to briefings of the
parties relating to the Haines-Fair-
banks - pipeline right-of-way (F-
010143). The GSA did not make an



480] o DOYON LIMITED

483

October 10, 1980

appearance in response to the
Board’s order.

On July 23, 1979, the Board
ordered the issue of 44 L.D. 513
notation as it relates in this appeal
of Haines-Fairbanks pipeline right-
of-way, F-010143, to be segregated
from the remaining issues, closed the
record and set final briefing. In ad-
dition, specific inquiries were made
to all parties relating to 44 L.D. 513
notation. _

On Aug. 30, 1979, Doyon filed re-
sponse and on Sept. 10, 1979, BLM
filed response to Board’s order of
July 23, 1979,

On June 26, 1980, Stipulation was
filed by BLM and Doyon in which
it is agreed that “the Haines-to-
Fairbanks Pipeline right-of-way,
F-010143, shall not be reserved to
the United States in the proposed
conveyance of lands to Doyon,
Limited.”

Factual Backgrozmd

Congress authorized construction
of the Haines-Fairbanks petroleum
products pipeline system by the De-
partment of the Army on Sept. 28,
1951 (65 Stat. 836).

The United States and Canada
entered into an agreement on June
30, 1953 (4 U.S.T. 2223 (1953);
T.I.A.S. No. 2875) (U.S.-Canada
Agreement), which authorized the
construction of an oil pipeline sys-
tem from Haines to Fairbanks,
Alaska, passing through northwest-
ern British Columbia and Yukon
Territory. The purpose of the agree-

‘ment was to maintain the pipeline

system until such time as the Per-
manent Joint Board on Defense de-
cided that there was no further need
for the system.

On: Jan. 20, 1953, the U.S. Army -
Corps of Engineers requested the
District Land Office, Department
of the Interior, that, pursuant to
Departmental Instructions of Jan.
13, 1916 (44 L.D. 513), a notation
be placed on the tract books of lands
affected by the 50-foot right-of-way
for linear pipeline from the horder
of Canada to Ladd Air Force Base,
Alaska.

Land involved in this partial de-
cision, 7.e., Sec. 34, T. 15 N.,7R. 19
E., C.R.M,, was in the public do-
main at the time & 44 1..D. 513 no-
tation for a 50-foot right-of-way
was placed on the public land rec-
ords by BLM on Jan. 22, 1953
(Fairbanks Serial 010143).

The Haines-Fairbanks products
pipeline system was constructed
during 1954-1955 and was fully op-
erational by 1958. Construction and
maintenance was thereafter per-
formed by the U.S. Army Corps of
Engineers for the Department of
Defense. 7

In May of 1970, the Department
of the Army determined that the
pipeline system was no Jonger
needed.

On June 17, 1971, the Assistant
Secretary for the Department of
Defense made the decision to de-
clare the pipeline system excess.

The House Armed Services Com-
mittee approved this decision on
Mar. 18,1973, -
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On June 7, 1973, the Army
through the Real Estate Division
of the Alaska District, Corps of
Engineers, filed a Preliminary Re-
port of Excess concerning disposal
© of the system.

In August of 1973, the Army filed
with BLM: a notice of intention to
relinquish the military withdrawal
here 1n question,

On July 23, 1976, GSA deter-
mined the Haines-Fairbanks pipe-
line property, including the linear
pipe, to be surplus after no need or
authorized use of the entire pipe-
line system had been demonstrated
by a Federal agency.

In October 1978, the U.S.-Canada.
Permanent Joint Board on Defense
formally declared there was no fur-
ther need for the pipeline system.

"~ Decision

Negotiations between the govern-
ments of Canada and the United
States culminated in an agreement
on June 30, 1953, anthorizing con-
struction of the Haines-Fairbanks
petroleum products pipeline system
for the mutual defense of both coun-
tries. Federal interest in the pipeline
system located on public lands in
Alaska was protected either by
withdrawals made by Public Land
Order (PL.O) 2 or under principles

2This Board considered the effect of a PLO
(for a pump station facility) along the pipe-
line system on lands selected by a Native vil-
lage corporation under ANCSA. (4ppeal of
Tanacross, Inc., 4 ANCAB 173, 87 LD. 123
(1980) [VLS 78-51].) The Board concluded
that PLO withdrawals for the pump station
facilities along the pipeline were “lands with-
drawn or reserved for national defense pur-
poses’” and were therefore;excepted from with-
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of Instructions by Department of
the Interior in 44 L.D. 513.

This partial decision addresses
the question of whether a Federal
interest in the linear portion of the
Haines-Fairbanks pipeline system,
reserved in a DIC to Doyon under .
principles of Department of the In-
terior’s Instructions, 44 L.D. 513,
can be deleted from the conveyance
document as a result of a stipulated
agreement signed by Doyon and
BLM?

By regulation 43 CFR 4.913(b),
the Board must approve stipula-
tions which require action or for-
bearance of action by the Depart-
ment of the Interior. (Appeal of
Northway, Natives, Inc., 4 ANCAB
247 (1980) [VLS 78-57].)

Approval of a stipulation by the
Board is tantamount to a finding
that there are no legal or factual im-
pediments of record which would
prevent resolution of the issues in
the manner stipulated. In this ap-
peal, the result stipulated is the de-
letion of a reservation of Federal
interest from a decision to convey
land pursuant to ANCSA.

While BLM and Doyon are in
agreement that the DIC should con-
tain no reservation of interest in the
linear pipeline, the parties are in
substantial disagreement as to the
effect of a 44 L.D. interest as well
as the circumstances under which a
44 1.D. 513 interest is terminated.
The Board here rules on the ques-

drawal for selection under provision of § 11
(a) (1) of ANCSA. Because the issue of this
partial decision does not include any lands
withdrawn by PLO, the Board’s decigion in
Appeal .of Tanacross, Inc., supra, is inap-
plicable.
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tions of law raised in this appeal
which would otherwise prevent the
Board from approving the stipula-
tion. ' ,

Both Doyon and BLM agree that
the purpose of a 44 L.D. notation is
to provide notice on public record
of the Government improvement
and to assure protection of the im-
- provement by-inserting a clause ex-
cepting the improvement in subse-
quent patents.

Doyon states that a 44 LD. 513 “

interest causes neither a reservation
nor a withdrawal of lands. Assert-
ing that the pipeline has not been
used for years, Doyon argues it has
been actually abandoned as is evi-
denced by Notice of Intention to
Relinquish filed by the Army, and
as the right-of-way is inextricably
related to the Federal improvement
there can be no interest reserved.

Doyon stresses that the United
States use and occupancy of the
pipeline had terminated and any
effect of 44 L.D. 518 ceased. Fur-
ther, that the 44 T.D. 513 notation
of Haines-Fairbanks pipeline was
not for national defense purposes
within exception of § 11(a) (1) of
ANCSA since it was not a with-
drawal by PLO.

BIM states that the principle un-
derlying a 44 L.D. 513 Tnstructions
is that the authorized construction
of a Federal improvement by a Fed-
eral agency on. public land appro-
priates the land used and eccupied
by the improvement.

While the BLM states that the
appropriation exists only for so
long as the improvements are used

and occupied by the United States, -
BLM disagrees with Doyon’s asser-
tion of abandonment. BLM argues
that a 44 L.D. improvement is a
Federal interest in land which must
be conveyed unless it comes within .
one of the exceptions of ANCSA.
Concluding the pipeline reservation
does not, come within any of the ex-
ceptions, BLM states it must be
conveyed.

To resolve these differences, it 1s
useful to review the origin of 44
L.D. 513 Instructions and the re-
sult intended by the Department of
the Interior.

Prior to 1915, when the Depart-
ment issued the Instructions found
in 44 L.D. 859, it found itself in a
dilemma. The parameters of that
dilemma are described in the case
of M. R. Hibbs, 42 1..D. 408 (1913).

Hibbs had applied for -land
under the Act of June 11, 1906 (34
Stat. 233), which permitted home-
stead entry-in a national forest in
accordance with the general home-
stead laws. The Forest Service re-
quested that a roadway crossing
land applied for by Hibbs be re-
served in his patent. The Depart-

ment had previously ruled that

such roadways could be reserved in
patents issued = pursuant to the

homestead laws.

The entry laws under which
Hibbs was entitled to obtain his

~ patent no-express provision for res-

ervation of such a roadway nor did
it authorize the insertion in patents
of any conditions, restrictions or
reservations not specifically provid-
ed forin existing laws. '
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The Department reconsidered its
earlier ruling, and declared that it

was without authority to insert any’

restrictions, limitations or reserva-
tions in a patent issued under
homestead entry ‘law unless spe-
cifically authorized to do so by
statute. The underlying principle is
that an agency cannot add restric-
tions to a patent unléss authorized
to do so by Congress when issuance
of patent is mandatory upon an
entryman’s full compliance.

Since there was no provision in
the statute allowing reservation of
a roadway easement, no such reser-
vation could be inserted in the
patent. The Department added that
since the easement could not be re-
served, the alternative to assure pro-
tection of the Federal interest
would be to exclude such affected
land from entry. -

The effect of the holding in Hibbs,
supra}® was to preclude the Depart-
ment from reserving a Federally-
built improvement in a patent unless

specifically allowed to-do so by the
statute under which entry is made

and patent issued. The method used
to protect such Federal improve-
ments on public lands would be to
exclude the affected land from
entry.

The alternative—to exclude the
improvement while conveying the

sIn Solicitor's Opinion, M-36071;, 60 LD.
477 (May 16, 1951), the Department of the
Interior reiterated its position that: ‘*Where a
statute places upon this Department the man-
datory duty of conveying lands to persons who
meet certain requirements prescribed in the
legislation, the Department cannot  impose
upon such persons additional requirements or
convey to them rights less than those provided
for by Congress.”
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land—resulted when the Depart-
ment of the Interior issued Instruc-
tions, 44 1.D. 359, on Aug. 31, 1915.
These Instructions were issued in
response to a request by the Secre-
tary of Agriculture to reserve tele-
phone lines and right-of-way cross-
ing lands within a national forest
which had been entered under
homestead laws. The Instructions
were prefaced with a statement of
the Department’s. problem of re-
taining the Federal interest in im-
provements constructed and main-
tained on lands open to entry under
public land laws in view of probibi-
tion to make such reservations as
held in H:bbs, supra, as follows:
The lands having been so devoted to
a public purpose, pursuant to a law of
Congress, subsequent disposition thereof
will not, in the absence of an express
conveyance by the United States, operate
to pass title to the patentee to such. tele-
phone lines or the right of the United
States to operate and maintain the same.
On the other hand, under the circum-
stances. of these cases, it Seems unneces-
sary and inadvisable to reserve from dis-
position and:eliminate from the -entries
and patents definite tracts or areas of
land for the protection of such lines.

44 T.D. 359.

This statement reflects the De-
partment’s position that Federal in-
terest in an authorized improvement
constructed and maintained on pub-
lic lands could not be disposed of
without specific intent to do so, and,
that such improvement appropri-
ated the affected land in such man-
ner that it was unavailable for entry
consistent with the holding in Wil-
cowm, infra.
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It was the Department’s ex-
pressed purpose in these Instrue-
tions to formulate a means of as-
suring retention of Federal owner-
ship in an improvement constructed
on public lands without causing any
change of public land status.

It is believed that the solution of the
matter is to convey all of the lands in-
cluded within the area described. in any
such homestead entry, and all rights
appurtenant thereto except the property
of the United States, namely, telephone
line and appurtenances and the right of
the United States to maintain and oper-
ate the same so long as it shall be nec-
essary. This may be accomplished by
excepting the aforesaid property of the
United States and the rights necessary
and incident  thereto from- the convey-
ance. In other words, instead of convey-
ing the property subject to am easement,
no conveyance should be made of the
telephone line or rights appurtenant
thereto. [Italics added.] ‘ ‘
“You [Commissioner of the General
Land Office] are accordingly advised as
follows: in cases where telephone lines
or like structures have been actually
constructed upon the public lands of the
United States, including national forest
lands, and are being maintained and
operated by the United States, and your
office is furnished with appropriate maps
or field notes by the Department of Agri-
culture so prepared as to. enable you to
definitely locate the constructed line,
proper notation ‘thereof should be made
upon the tract -books: of your. office and
if the land be thereafter listed or dis-
posed of under any apphcable pubhc-
land law, you should insert in the regis-
ter’s final certificate and in the patent
when issued the following exception:
“Excepting, however, from this con-
veyance that certain telephone line and
all appurtenances thereto, constructed
by the United States through, over," or
upon the land herein described; and the

‘above -act of March 4,

right of the United States, its officers,
agents, or employees to maintain, oper-
ate, repair, or improve the same so long
as needed or used for or by the United
States.”

44 L.D. 359-360.

Instructions given on Jan. 15,
1916, in 44 L.D. 513, provided an
elaboration of principles expressed
in 44 L.D. 359, by extending this
concept to protecting other types of
Federal improvements made pur-
suant to authorlzed approprmtlon
acts.

t

I am of the opinion that the same rea-
soning as adopted in the Department’s
instructions of August 81, 1915, to the
Commissioner of the General: Land Of-
fice, relative to telephone lines con-
structed under autheority of similar ap-
propriation acts applies to the other
kinds of improx?ements mentioned in the
1915; and that
similar exceptions as to lands needed for
such improvements may be inserted. in’
the register’s final certificate, and in the
patent when issued. * * * [T]he case
should be one. of either actual construc-

‘tion, or in which the evidence shows that

the construction has been provided for,
and will be immediately undertaken.

44 L.D. 513, 515.

The Board concludes the intended
purpose of the Department of the
Interior’s / fnstmctzons, 44 T..D. 359,
and in 44 L.D. 513 was, first, to as-
sure retention of Federal ownership
in authorized improvements con-
structed and maintained on public
lands by excepting such improve-
ment. from an ensuing patent; and
second, to assure that the continued
existence and use of the Federal im-
provement would not prohibit con-
veyance of public lands.
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The Board disagrees with BLM’s
contention: that an authorized im-
provement protected by a 44 L.D.
513 notation causes an appropria-
tion of land within the meaning of
cited authorities.: Such appropria-
tion would. effectively change the

" public land status and thereby pro-
hibit conveyance under ANCSA.

BLM cites several authorities to
describe the manner and effect of
appropriation caused by a Federal
improvement on public lands under
Instructions found in 44 L.D. 513.

The landmark case of Wilcox v.
Jackson, 38 U.S. (3 Pet.) 498

(1839), is cited by BLM as
precedent for the principle that
authorized acts of use and occupa-
tion by the Federal Government ap-
propriates the affected land so that
* the land is severed from the public
domain and is not subject to entry
under the general land laws.

The case involved an attempt to
gain title to land located in Fort
Dearborn, Illinois. The Fort had
been established by Act of 1804, and
had been intermittently occupied
and vacated as a military post over
a period of years. Jackson and his

predecessors in interest had, by -

claims of possession and of rights
under preemption ' laws, sought
ownership of a portion of the
original military, site. Although
Jackson’s attempts of entry would
have been otherwise allowable, they
were denied because of the prior
appropriation. :

The court found, that as a result
of the congressional acts establish-
ing the Fort, and the factual events
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which occurred on the land, the land
had been appropriated by the Fed-
eral Government, stating':

Now this is an appropriation, for that is

nothing more nor less than setting apart
the thing for some particular use.

38 U.S. 512. And further:

But as we go farther, and say, that
whensoever a tract of land shall have
once been legally appropriated to any
purpose, from that moment the land thus
appropriated becomes severed from the
mass of public lands; and that no sub-
sequent law, or proclamation, or sale,
would be construed to embrace it, or to
operate upon it, although no reservation
were made of it. -

38 U.S. 518.

In United Stotes v. B. &. Orock-
er, 60 L.D. 285 (1949), the Depart-
ment of the Interior affirmad
BLM’s dismissal of a protest by the -
Forest Service against pending
patents to - mining claims. The
Forest Service contended that the
claims conflicted with an estab-
lished administrative site. Appel-
lant Crocker had filed application
for mineral patent on land within a
national forest which by statute
were made available ‘for mineral
claims as though on public lands.
Prior to the filing of these claims,
the Forest Service had constructed
structures and made improvements
on a portion of an administrative
site outside the limits of the mining
claims. - The. Forest Service con-
tended  that any mining claim in
conflict with the administrative site
should be denied, though none of
the land had been withdrawn from
mineral location.
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The Department found that the
portion of the administrative. site
within the mining claim limits was

_unimproved and not exclusively and
-continuously occupied by Govern-
ment structures or personnel. Since
the issue in dispute involved only
the unimpr. oved portion of the For-
est Service administrative site the
Department. held that the unim-
proved land was not withdrawn
from mining location by virtue of
any use by the Forest Service.

However, the Department left no
doubt that had the mining claims
been in conflict with portions of the
administrative site on which Forest
Service’s improvements ' were lo-
cated, the lands would have been so
ﬁrmly approprlated as to preclude
any mining location on land occu-
pied by those structures.

.. The Forest Servme also protested
issuance of mining patents to
Crocker because of a 44 I1.D. 513
interest in existing telephone lines
and a constructed roadway on lands
covered by ~the -mining claims.
Rather than deny issuance of min-
ing claim patent to Crocker, BLM
held' that these Federal improve-
ments would be-excepted from. the
patent, if issued, in accordance with
Instructions, 44 L.D. 859 (1915).

In Umted States v, Schoub, 103
F. Supp. 873 (D.C. Alaska 1952),
aff’d, 207 F.2d 325 (9th Cir. 1958),

the court held that Forest Service:

had made such an appropriation of
land by improvements and use of a
‘gravel pit in a national forest as to
preclude the filing of mining claims.
Schaub had filed a mining claim,

332-468 0 - 80 = 2 : QL3

-allowable as on public land géneral—

ly in the national forest, on a gravel
site which had been used intermit-
tently by the Forest Service for
road building purposes for some
years prior.to the filing. The court
asserted such use by Forest Service
was In furtherance of lawful obliga-
tions and that such use was itself
notice of actual possession. The
court” found that even though the

Jands had not been withdrawn from

entry, any mining claims would be
invalid due to the proper appropri-
ation caused by use and occupation
by the Forest Service.

In A.J. Katches, A-29079 (1962),
the Department held that prior con-
struction of a lookout tower and
road by the Forest Service, in a
national forest, appropriated the
lands and they were thereafter not
subject to location under mining
laws. The Department found only-
the extent of such appropriation
would be subject to additional hear-
ing.

In the case of A. W. Schunk, 16
IBLA 191 (1974), the Forest Serv-
ice contested the validity of mining
claims as being in conflict with a
transmission line right-of-way per-
mit issued to a private utility. The
pelmlt was issued under statutory
provision which expressly stated
that such permit could confer no
interest .in the land and did not

‘close the land to operation of gen-

eral land laws.

BLM found that Schunk’s mining
claims did conflict with the prop-
erty covered by the transmission
right-of-way - and  were therefore
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invalid, reciting such decision to be
in accordance with principles con-
tained under Instructions, 44 L.D.
518. .

The Department found the terms
of such permit to be nonexclusive
and affirmed adherence to doctrine
of appropriation of land by Gov-
ernment occupation and use which
prevented operation of general land
laws as in Wilcox v. Jackson, supra,
and in Schaud, supra. While stating
such doctrine formed the basis for
44 L.D. 5183, the Department at the
same time, asserted that Govern-
ment improvements did not with-
draw the land, rather such improve-
ments were to be noted and excepted
from the patent as in Crocker,
supra.

The Department held that
Schunk’s mining claims could not
be found invalid on basis of 44 L.D.
513, as the permit was issued to 4
‘private utility which could not be
deemed use and occupation by the
Government within the ambit of
these Instructions. The Board did
note that, in any event, the protec-
tion for the improvement could be
no more than that noted in Croeker,
supra, i.e.: the improvement to be
noted and excepted from an ensuing
patent while not affecting the land.

‘The above cases consistently hold
that even in the absence of a formal
land withdrawal an authorized use

“and occupancy, which has been fac-
tually established by structures or
other physical improvements on
public land by a Federal agency,
appropriates the affected land in a
manner tantamount with being an
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interest in the land itself. Such an
appropriation precludes the right
of entry or claim which would be
otherwise allowable under the gen-
eral public land law.

The only case in which the effect
of a 44 L.D. 513 notation was an
actual issue in dispute clearly holds
to the .contrary. Crocker, supra,
states that an improvement classi-
fied under a 44 L.D. 518 notation
does not appropriate an interest in
the land, but rather is a procedure
whereby the improvement is ex-
pected from ensuing patents.

The term “appropriation” as
used in the cases cited by BLM has
a meaning analogous with the terms
“withdrawn” or “reserved” insofar

as the result is to segregate the land

from entry. The result of such “ap-
propriation” in these cases is that
the previous land status has effec-
tively been altered and lands af-
fected thereby are no longer avail-
able for entry or claim.

The effect of an improvement
constructed - pursuant to /nstruc-
tions, 44 L.D. 518, is clearly dis-
tinguishable because, by. the terms
of the TInstructions, the improve-
ment cannot infringe upon the in-
terest of land ownership otherwise
available under applicable public
laws. Any contrary result would be
anthesis to the reason for formula-

-tion of Instructions, 44 L.D. 513, as

described previously.

[1] 'Construction and. mainte-
nance of an authorized Federal im-
provement on public lands under
principles of Department of the In-
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terior Instructions, 44 1.D. 859 and
44 1..D. 513, does not cause an ap-
propriation of land affected and
thus does not affect the right of se-
lection. by a Native corporation
under the provisions of ANCSA.
The requirement that an appro-
priate notation be placed on BLM’s
land status maps provides proce-
dural notice of Federal ownership
in the improvement. Neither the

notation nor the improvement ef-

fects the status of the land.
[2] The Federal interest retained

in.an authorized improvement con-

structed - and maintained -under
- principles of Instructions, 44 L.D.
518, is limited to the improvement
itself. The- exception for the im-
provement is inserted in the patent
for the purpose of giving public
notice that ‘the improvement is
there; eliminating the improvement
from the conveyance; and for as-
suring any attendant right of the
Federal Government to go onto the
land for purposes consistent with
its ownership in the improvement.
Because the interest retained
under Instructions, 44 L.D. 513, is
limited to the improvement, it-is
only the improvement that can be
excepted from the patent.-
Therefore, aside from the ques-
tion of whether the Board can ac-
cept the stipulation to delete the
reservation in the DIC, the Board
finds that the BLM erred in de-
scribing the interest in the DIC.
The conveyance purports to “re-
serve” to the United States the
- “Haines to Fairbanks pipeline

rlght of—way, F-010143, ﬁfty (50)
feet in width.” ¢

- A Federal interest retained pur-
suant to Iastructions, 44 L.D. 513,
can only be excepted, rather than
reserved, from the conveyance doc-
ument; and the interest excepted is.
limited to the improvement and its
appurtenances. The language of the
DIC properly retains the right of
the United States to go onto the
land as necessary to perform all
rights and obligations of ownership
of the improvement. The record of -
this appeal shows that other sec- .
tions of the Haines-Fairbanks
pipeline have been excepted from
patents in the manner con51stent
with this ruling.®

As to the question of whe:bher the.

interest in the pipeline is an excep-
tion from the definition of “public
lands™ in" § 3(e) of ANCSA, the

‘Board concurs with-BLM’s conclu-
sion that there is no basis for a

§3(e) determination. However, the
Board disagrees with BLM’s pre-
mise for this conclusion.

Sec. . 3(e) defines public lands
(available for selection by Native

¢BLM regulations refer to the use of prin-
ciples of Instructions, 44 L.D. 518, in 43 CFR,
Subpart 2800, which is the General Right-of-
Way .section.. The ruling that only the im-
provement can be excepted from. ensuing pat-
eénts does not conflict with this reference in
the regulations

5 “Hxcepting however from this conveyance
that certain pipeline 'and all appurtenance
thereto, constructed by the United States
through, over,” or upon * * * and the right
of  the United States; its officers, agents, or
employees to maintain, operate, repair or im-
prove.the same, so long as needed or used for
or. by the United States.” (Doyon’s Response
to Order Closing Record (Haines to Fairbanks
Right-of-way), dated 8—28-79, Exhibit A; p. 12,

Patent No. 1229079 issued 10-11-62.)
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Corporations) as “all Federal lands
and interests therein located in
Alaska except: (1) the smallest
practicable tract, as determined by
the Secretary, enclosing land actu-
ally used in connection with the ad-
ministration of any Federal instal-
lation.”

BIM states that the extended pe-
riod of nonuse of this portion of
the pipeline is sufficient to preclude
making a § 8(e) (1) determination.
Implicit in such argument is the
premise that a 44 L.D. 518 inferest
is normally subject to a §3(e) de—
termination.

The Board has concluded that the
effect of a Tederal improvement
constructed and maintained under
Instructions, 44 L.D. 513, does not
cause segregation of the land so as
to prevent application of entry or
claim under public land laws. It is
the salient feature of the origin and

purpose of I nstructions, 44 L.D. 518,

that the retained Federal interest be
limited to the improvement itself
which is to be excepted from the
patent rather than be an interest in
the land which would limit or re-
‘strict the patent. An improvement
constructed by the Federal Govern-
ment under a 44 L.D. 513 notation
is not land and thus cannot be “land
actually used” within the definition
of §3(e) (1).

[8] The Board ﬁnds that inas-
much as the Federal interest in an
improvement constructed-and main-
tained on public land pursuant to
Instructions, 44 L.D. 513, does not
effect a segregation of, nor is it'an
interest in, the land itself, but is
limited to the improvement, it can-
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not be considered as a possible ex-
ception to being ‘public land” with-
in the meaning of §3(e) (1) of
ANCSA.

The next question is whether the
interest was excepted from with-
drawal within ‘the meaning of
§11(a) (1) of ANCEA, and there-
fore is not selectable under ANCSA.

The langunage of this section spe-

cifically excepts from withdrawal

for selection by Native corpora-
tions, “lands withdrawn or reserved
for national defense purposes.”

In Zenacross, Inc., supra, the
Board found that the pump stations
for the pipeline, which had been
withdrawn by PLO, came within
the exception of §11(a)(1) and
therefore were not withdrawn for
selection pursuant to ANCSA.
Thus, the affected lands could not
be selected, even though the Federal
Government had excessed the pump
stations. The Board ruled: that at
the time ANCSA withdrawals be-
come effective, the PLO and the
treaty establishing the national de-
fense character of the PLO were in
effect and that no auxiliary actions,
such -as procedures to excess, could
defeat .a PLO. or  change its

-character.

This Board in Pa,ug—Vz?c Ine.,
Ltd., 3 ANCAB 49. 56, 85 1.D. 229,
235 (1978). concluded that the
terms “withdrawn or reserved” are
used interchangeably for purpose of
determining lands excluded from se-
lection under §11(a) (1) of ANC-
SA. It follows that if lands affected
by a.44 L.D. 513 notation are neither
withdrawn nor reserved, such lands
do not come within the exception of

§11(a) (1).
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[4] The Board therefore finds, in
agreement with BLM and Doyon,
that lands affected by construction
and maintenance of a linear pipe-
line under principles of Instrue-
tions, 44 1.D. 513, are not “lands
withdrawn or reserved for national
defense purposes” within the mean-
ing of exception to withdrawal of
lands under § 11(a) (1) of ANCSA.

Having determined that a 44 L.D.

" 513 interest does not appropriate the
land so as to bring it within the ex-
ceptions of either § 3(e) (1) or § 11
(a) (1) of ANCSA, the question re-
mains as to the means of terminat-
ing a 44 L.D. 513 interest.

Both Doyon and BLM agree, in
general terms, that a 44 L.D. 518 in-
terest fails under its own terms
when the improvement ceases to be

“needed or used by the United States.
Both agree that it is the fact of non-
use and lack of need that terminates
the effectiveness of a 44 1.D. 513 in-
terest, as opposed to the necessity
for a formal revocation by the Sec-
retary of the Interior to terminate
the effectiveness of a PLO with-

“drawal.

The parties seriously disagree on
the legal principles’ under which
the pipeline . interest should . be
terminated. Doyon argues actual
abandonment; as evidenced espe-
cially by the decision to surplus the
property by GSA in July of 1976.
The BLM disagrees that a finding
within - the legal nuances . of
abandonment doctrine would be
appropriate. BLM argues that the
issue need not be resolved because
of 44 1.D. 513 interest appropriates

the land; all Federal interest in
land must be conveyed within a
§11(a) (1) withdrawal unless such
interest is excepted under other pro-

.visions of ANCSA; a 44 L.D. 513

interest does not fit within any of
the exceptions; therefore it must be
conveyed.

The Board does not accept BLM’s
argument, having ruled that a 44
L.D. 513 interest is not an interest
in land. Since a 44 L.D. 518 interest
is not an interest in land it-is not
conveyed under ANCSA, and must
be excepted from patents issued
under ANCSA unless it termmates
by its own terms.

‘[57 The Board concurs with the
parties and finds that a notation on
the land records of a 44 I.D. 513
interest must be removed, and no
reservation of such interest can be
included on subsequent patents,
when the subject improvement is no
longer needed or used for or by the
United States.

The Board concurs with- BLM in
that there is no necessity to rule on
the doctrine of abandonment with-
in the meaning of the cases cited. In
this appeal, since BLM was signa-
tory to a Stipulation (June 6, 1980)
in “which it was agreed that the
Haines-Fairbanks pipeline right-
of-way, F-010143, shall not be re-
served to the United States in the
proposed  conveyance document, it
is uncontested that the pipeline is
no longer used for or by the United
States. Therefore, no ruling is nec-
essary on degree of -evidence re-
quired to terminate a 44 LD 513
interest. ' -
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[6] The Board concludes that
where the record is uncontested and
supports a factual finding that the
United States no longer uses or
needs an improvement constructed
pursuant to the principles of In-
structions, 44 1.D. 513, the Board
can accept a stipulation by the par-
ties to remove the reservation of in-
terest from a conveyance document.
~ 'The file record of this appeal doc-
uments various events which pro-
vide the basis for a factual deter-
mination as to whether all Federal
interest in the linear pipeline has
terminated pursuant to the Jnstruc-
tions, 44 T..D. 513.

The record discloses that in May
1970, the Army determined there
was no further military require-
ment for supply through the
Haines-Fairbanks pipeline system;
the decision to excess the pipeline
system was made in 1971; in
1973, the Army filed a Preliminary
Report of Excess concerning dis-
posal of the system; in 1976 the
GSA determined the linear pipeline
to be surplus; in 1978, the U.S.~
Canada Permanent Joint Board on
Defense, determined there is no fur-
ther need for the Haines-Fairbanks
pipeline. '

Therefore, based on. the file
record of this appeal, the Board ap-
proves the Stipulation filed by
BLM and Doyon on June 26, 1980,
and Orders BLLM to delete the res-
ervation of the Haines-Fairbanks
pipeline right-of-way, F-010143,
from the DIC here appealed, and to
~make appropriate amendments to
the land records involved.
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This represents a unanimous de-
‘cision of the Board. '

Juprrr M. Brapy
Administrative Judge

 Apiea. F. DunniNe
Administrative Judge

Josgpe A. BALpwIN
Administrative Judge

CENTRAL OIL AND GAS, INC.
2 IBSMA 308
Decided Qctober 23, 1980

Cross appeals by Central 0il and Gas,
Inc., and the Office of Surface Mining
Reclamation and Enforcement, from a
Mar. 11, 1980, decision of Admin-
istrative TLaw Judge Sheldon I.
Shepherd sustaining seven violations
and vacating the remaining violation
in Notice of Violation No, 79-I1I-17-
26. (Docket No. IN 9-21-R).

Affirmed in part; reversed in part.

1. Surface Mining Control and Recla-
mation Act of 1977: Generally—Sur-
face Mining Control and Reclamation
Act of 1977: Previously Mined Lands

‘Where a surface coal mining operation
affects previously mined lands, the fact
that an alleged violation could have ex-
isted before the present operation does
not relieve the permittee from responsi-
bility for the violation.

2. Surface Mining Control and Recla-
mation Act of 1977: Roads: Generally
The exception clause in see. 522(e) (4)
of the Act is not intended to allow min-

ing activity near the junection of a mine
access or haul road with a public road;



