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Bob Jenks, Land Office Manager, Fairbanks; Mr. James B,
Hamliri, Exlutna Project Supeerintendent, Sureau of Reclamation; Lr,
Je Ae Weight, Real Estate Oreficer, Llaska District, Corps of ingineers;
and, Mr.e ©. H, Swick, legional ingineer, Bureau of Public Roads » have
each independently suaiitted to us similar problems concerning the

aequisition
of rights-of-way across public lands by Federal agencieBe ”

The problem presented Tor our consideration py the Bureau
of Reclamation concerns the notation of a right-of-vay on the records:
of the Anchorage land Office and the affect to be given such notation.
by the Land Office after the right-of-way has been filed by a Federal
agency.. For the past several years the Bureau of Reclamation has. ;

|

been planning to relocate the existing Exlutna to Palmer electric
transinission line. In planning for this relocation, the Bureau of
Reclama tion surveyed

the prospective route for the power line and
made an offical plat of the right-of-way evidencing, in detail, the .

area to be crossed bythe power line. Accordingly, after the righte ‘

ofmuay plat wos prepared, a copy of it was sent to the Anchorage Land
Office along with a request that the records of that office be noted
to show the existence of the right»eofeyay across the public domain
lands administered by the Bureau of Land Management. The reasons that
the Bureau of Reclamation made the request that the Land Office records
be noted to evidence the righteofway were twofold: First, to place
all persons who wish to settle on or who are settling on public lands
on official notice of the legal existence of the rightofeway across
such lands; and, Second, to place the personnel of the Land Office
on novice of the existence of the right-of-way so that it would be
certain that the Land Office would insert a right-of-way exception
‘Jn all patents that might issue to those ‘persons wno are settling -

on the public domain. | -

SOURCE:
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After sending the right«of-way plat to the Land Office, the
Bureau of Reclamationwas advised by the Land Office that in the case
of entered but unpatented puclic lands that 1t was not the practice
-of the Land Office to note the right-of-way on the serial register
sheets and in the files and, accordingly, that no exception would
be made in any patent that might issue to thos persons who had settled
on the right-of-way lands prior to the date that the right-of-way
was requested to be noted on the records of the Land Office. The
Land Office further advised the Bureau of Reclamation that whether
or not the land was settled upon before or after the notation of the
right-of-way on the records, that it was wholly without authority to
insert a righteof-way exception for that particular right<of-way in
any patent

that may issue from the Land rficee
"

After receiving the foregoing information from the Land
Office, the Bureau of Reclamation has now sought our advice as to
whether or not it should obtain the execution of and pay for an
easement from @ homasteader who had settled on the public domain
prior to the notation of the right-of-way on the Land Office records,
“it appearing that no patent had or has issued to the

homesteader «

Factual situations similar to tthe problem now under our
consideration for the Bureau of Reclamation have been presented to

- us on numerous occasions by both the Corps of “ngineers and the Bureau
of Public Roads. The factual situations that have caused the queries.
from those two Federal agencies have been presented by those agencies

_ to us in the following manner,

New roads or the clearing of new trails in Alaska give a~
greatly increased value to lands over whichor near which they will
pass. One reason for the increased value of such lands is that access
is afforded to theretofore inaccessible lands. This new access gives:
the people the means of reaching, settling on, and acquiring public
domain lands that were theretofore unavailable for setvlement and
acquisition from a practical standpoint, for this reason, the
acquisition of these new lands along the route of new roads and trails
becomes highly competitive, Thus, persons who wish to acquire new
properties will closely watch the movement of survey crews employed
py these Federal agencies, When these crews appear to be in the
process of surveying the yr te of a new road or trail, those persons
will immediately make fili::s-in the Land Office claiming prior right
to the acquisition of the acreage over which the survey crews are
working. After these Federal agencies complete their right+of-way
survey, prepare plats of the right-of-way end file those plats in

. the Land Office, the agencies find that, or a portion of the’
right-of-way lanc has been previously filed for by private persons.
Because the filir::s by private persons are prior in time to the filing
of the right-of-::: plats, the Land Offices treat the private filings
as prior in righ: o the Government right-of-way and, in accordance
with the present :.actice, the Land Office does not make note of the
Federal rightqof ay on the serial

register sheets and in the c&se~



‘files ‘connected with entered but unpatented lands. Also ; in accordance
with the present practice the Land Office does not insert a specific
exception pertaining to the right-of-way in the patents that may”

,

thereafter LSSUC5

A specific example ‘of the problem faced by the Corps of
Mngineers and the Bureau of Public Roads is illustrated bya4 recent
case concerning the Corps of “ngineers. In this instance the Corps
of Engineers surveyed a right-of-way across theretofore inaccessible
public lands, While the Corps of Engineers was in the process of
surveyingand preparing plats of the right-of-way, two persons filed
homestead entries and began to settle on the land surveyed for the
right-of-way. Thereafter, the Corps of 'ngineers filled a plat of
the r ighteof-way in the Land Office and requested that the records
of the Land Office be noted accordingly. Upon examination, the
Iand Office found that the right~of-way was to cross the homestead
entries made by the two persons, Acting in accordance with the
present practice, the Fairbanks Land Office did not note the right}
of“yay on the serial register sheets and did not make nove of the
‘“pight-of-way in the case file pertaining to the homestead applicationse
Subsequently, the Corps of tngineers attempted to gain access to
the right-of-way, This right to access was denied by the hane=
steaders; therefore, in order to expedite construction, and to acquirea
judicially protected right oFprocess

to the property the
Governmentfiled a Declaration of Taleing

When trial was had on the issue of whether or not the settlers.
were entitled to cofpensation for the Government's use of the lands
for right-of-way purposes, the court found that the homesteaders were
entitled to compensation and, accordingly; approved a jury award of|
$5150.00 against the Govermnygnt for the taking of

approximately
10

acres of right-of “1ay lands

In this case the Coros of Engineers has requested that an
'

appeal be filed because they do not feel that mere entry upon the
public lands would afford the entryman, prior to patent, such a right
as would entitle him to compensation for the use of the right-of-way

_

by the Government. The Corns also feels that when they submit their-
application for a right-of-way over public lands, with a plat depicting
such right-of-way, that the Land Office in instances where the public
lands have been entered should note such right-of-way on the serial
register sheets and in the pertinent case file, and insert this right»
of~yay exception in any patent that is subsequently issued embracing
the lands covered by the right-of -waye They feel that if this action
were taken their rights and interest in the right-of-way would be
afforded greater protection and would be easier to establish in courte.
These same views have also been expressed by the Eureau of Public
RoadsoD
2/ U.S. ve 180.31 acres of land, Fourth.Judicial Division, Alaska,-ivi. Ko.

AadUht.
Judgnent dated January 20, 1958,
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“In view of the above problems concerning the acquisition
and protection of their rights-of-way, the Bureau of ileclamation, the
Corps of Engineers, and. the Bureau of Public Roads have each asked us

“at it would be proper upor feheir filing an application for a right=
of-way over public lands,</with a plat depicting such right-of-way,
whether such land be vacant or entered, for the Land Office to note
such right-of-way uoon the appropriate records and insert a righte
of-way exception in any patent that is subsequently issued embracing
the lands covered by such right=<of-way. They have also requested
our opinion as to whether or not such action would protect the Govern=
ment's interest in such lands.

The following is the result of our study concerning the -

questions presented by the Eureau of Reclamation, Corps of “ngincers:
and the Bureau of Public Roads for your information and consideration.

The methods and procedures to be follewed by all persons,
including the Federal Goverment, who wish to obtain a right-of-way
across public land are outlined in Part 2hh-of 43 CFR. In so far as

“we have been able to determine, a footnote to Part 2h) of. 3 CFR
sets forth the procedure to be followed in the acquisition of a
right-of-way across public land by a Federal agency. - This foot-
note is found at the beginning of the general right-of-way regulations. and reads as follows: .

"1/ This part does not apply to the obtaining of
rights-of-way by-Federal agencies over unreserved, or with-
draywn, or reserved public domain lands. Such rights-of-way
may be appropriated under the principles of the Instructions ©

of January 13, 1916 (4 L.D. 513), with consent of the agency
having jurisdiction or control over the land."

Thus, the foregoing footnote to the general right-ofeway
regulations states that the procedure to be followed in acquiring a
right-of-way across public lands by a Federal agency is controlled
in the manner by which it acquires and protects its right-of-way over
all Government land, including withdrawn acreage, by the principles
contained in the Instructions issued by the Secretary of Interior
on January 13,-1916 as they are set forth in 4 LD. 513. Hence, in
order to answer the question asked us by the Bureau of Reclamation
and the other Federal agencies, we must carefully review and analyze
those Instructions. 7

'

Tand®; and, "the public domain", are used synonymously to mean all
land under the jurisdiction of any agency of the Federal Government,
including the Bureau of land “lanagement. For various definitions
-accorded to those terms by the Department, see: 1 L.D. 3933 6 LD.
239; 6 LeD. 5163; 10 L.D. 3653 31 LD. 2883 46 LD. 553 6 LD. 109¢

L.De 5U93 53 LoD. 3653 53 LeDe 4533 GO ID. 1293 661.0. 31s.
- 60 ID. 4913 60 I,D. 299; BLM. Glossary of Fublic-Land Terms, page 38.

k

/ As used in this memorandum, the phrases, "public land", "Federal



‘claims under the rublic land laws i
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ES C..
The Instructions of hh L.D. 513 arose as an explanation of

earlier regulatfion issued by-the Secretary. This earlier regu-
' lation is found in hh LeDe 359. Inasmuch as the Instructions in hh
“LD. 513 make direct reference to and rely on thefactual background
connected with the earlier regulation of lt LoD. 359, we believe that
it is essential for us to analyze both sets of Instructions in light
of each. other before we can clearly portray the principles which
control the procedure toe be followed in the acquisition of rights
of-way over open or withdrawn public Jand by Federal agencics.

The first set of Instructions in hl LD. 359 dealt with e
problem presented to the Secretary of Interior by the Vepartment of
Agriculture. It appears from the facts set forth in li LoD. 3595

©

that the Department of Agriculture had received a general. Congressional
approvriation for the construction of telLephone lines. Fursuant to
the authority of this appropriation the Devartment of Agriculture had
gone onto public land and constructed a telephone line. This line was

- surveyed and built over public lands which had been previously settled
upon by homesteaders who were atten

aqybing
to acquire patents to their

Because the line was’ surveyed
and built after the lands had been entered by homesteaders, the Depart=
ment of Agriculture forwarded a plat depicting the right-of-way to
the Secretary of Interior and requested that such right-of-way be noted

the appropriate tand Office records and that an exception protecting
the telephone line be set forth in each patent that might subsequentlyissue from the Land Office to the homesteaders.

After considering the Department of Agriculture's request,
the Secretary issued the Instructions of hl) L.De 359. In-these’
instructions the Secretary of the Interior, in setting forth the
procedures to be followed in such matters, stated in pertinent part
.as follows:

"The Secretary of Agriculture has forwarded to this
Department copies of tracings and field notes of constructed
Forest Service telephone lines crossing lands within national
forests and listed and entered under tne homestead Jaw or
dune ll, 1905 (3) otat., 233), requesting that reservations
of rights of way covering said lines be inserted in patents
when issued. (mphasis added)

-"In the case of Me Rs Hibbs (2 L.Des 08), the Depart~
ment held that it is without authority to insert in patents.

Jjand and proceeding to
acquire title thereto from the United States under the Homestead Law |”

of June il, 1905, 34 Stat. 233, 16 U.S.C. 506 et seq. This act provided
for the opening of agriculture acreage in National Forests to home~
steading. After the“and was opened to settlement, the homesteader
proceeded to patent in the same manner as other settlers

homesteading
under other

homestead Laws e

Yhe homesteaders were settling on thii
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issued reservations of easenents where not specifically
authorized by law. The present cases involve telephone lines
constructed over public lands of the United States under
the authority of the appropriate acts of May 26, 1910 (36

“State, 431), and March 4, 1911 (36 Stat., 1253), making
appr opr ations ~

to be expended as the Secretary of Agriculture may
direct for the construction and maintenance of «6 « 6

telephone lines « necessary for the proper and
economical administration, protection, and development
‘of the national forests. .

- "The lands having been so devoted to a public purpose,
pursuant to a law of Congress, subsequent disposition thereof will
not, in the absence of an express conveyance by the United States,
operate to pass title to the patentee to such telephone lines or the
right of the United States to operate and maintain the sane. On the
other hand, under the circumstances of these cases,it seems unnecessary
and inadvisable to reserve from disposition and eliminate from the
entries and patents definite tracts or areas of land for the protection
of such lines. It is believed that the solution of the miter is to

_
convey all of the lands included within the area described in any
such homestead entry, and all rights appurtenant thereto, except the
property of the United States; namely, telephone line and appurtenances:
and the r ight, of the United States to maintain and operate the same
s0 long as it shall be necessary. This may be accomplished by excepting
the aforesaid property of the United States and the rights necessary
and incident thereto from the conveyances In other words, instead
of conveying the property subject to an easement, no conveyances should
bé made of the telephone lins or rights appurtenant thereto.

"You / Commissioner of the General Land Office/ are
accordingly advised as follows: in cases where telephone lines or like
structures have been actually constructed upon the public lands of
the United States, including national forest lands, and are being
maintained and operated by the United States, and your office is
furnished with app ropriate maps or field notes by the Department of
‘Agriculture so prepared as to enable you to definitely locate the
constructed line, proper notation thereof.should be made upon the
tract books of your office -and if the land be thereafter listed or
disposed of under any applicable publiceLand law, you should insert
in the register's final certificate and in the tent when issued
the following exception:

NExcepting, however, from this conveyance that certain
telephone line and all appurtenances thereto, constructed by the
United States through, over, or upon the land herein described,
and the right of the United States, its officers, agents, or
employees to maintain, operate, repair, or improve the same So

dong
as needed

|

or used for or bythe United States
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improvenents. Instructions of
January13 19265 hh J

Le
De

5136"

"The papers transmitted by the
Secretary

of Agriculture are
herewith inclosed."

Thus, by the foregoing Instructions to the land Office » the
. Secretary of Interior stated the rule that where an act of Congress
makes a general appropriation of funds to a Department of the Govern=
ment for the construction of facilities, and that Department of the
Government does actually construct the facilities pursuant to the
authority of the appropriation, and thereafter files the appropriate
maps depicting such facilities in the Land Office, the Government is
entitled to have that facility protected by having the Land Cffice
note the appropriate Land Office records and insert a specific
exception in regards to such facilities in all patents that will
issue from the Land Office to the entryman on lands crossed by the.
facility. It is also evident from the foregoing instruction that

. the Secretary predicated his conclusion on the premise that the act
of Congress in appropriating the funds for the construction of the
facility was equivalent to any other Congressional enactment which
might specifically order and direct the land Office to insert
reservations in

pajignts
» and that the exception was therefore

expressly”authoriized by Lawe2

Several months after the Instructions of hk LD. 359 issued
: to the Land Office, the Department of Agriculture again wrote to the
Becretary of Interior to make additional inouiry concerning the
establishing of rights-of-way across the public domain. In this
second letter to the Secretary of Interior, the Department of Aeris
culture stated that Congress had recently appropriated monies to the
Department of Agriculture for the use of that agency in the construction
of roads and trails. In this second communication to the Secretary,the Department of Agriculture set forth the following matter in regards
to the new Congressional app ropriation:

of dhis method of protecting the Government's interest by inserting.& specific exception in each patent crossed by the right-of-way is
in accord with the decisions that hold that once a patent issues
without any mention therein of any use such as a right-of-way, a
condition subsequent will not be implied and, therefore, after title
has passed from the Government, the Government cannot thereafter annex

“any additional conditions to the title that would add additional
burdensto or limit the patentee's use of the land.

Mor gan ve. Rogers, 79 F. 5775
Writ of Error Dismissed, 173 U.S. 7023 Fordyce& nckee Vv. vomants
Christian Nat. Library 4ssne, 79.Arke 550; 96 5.W. 155, 7INAS)
185. Uhis method of inserting specific righteof-way exceptions in

“patents also found recent approval where the Solicitor in 61 I.D.
h6L at page Oh stated in regards thereto as follows: ", .. dit-is
settled in the Department that where roads, trails, bridges or other
improvements have been made on public lands and are being maintained
under authority of law and the lands are thereafter disposed of the
patent may except the portion of the land that is devoted to such

-
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"This act provides for the construction of such improve~
ments of the foregoing class as may be necessary for the purpose
already enumerated, and provides as well for the maintenance
of those which are already constructed. The expenditure of
moneyfrom this subappropriation, in accordance with its
provisions, would appear to me directly te result in devoting
to public purposes the land vpon which such money is expended..
This expenditure may be either for construction or maintenance.
One of the first and most desirable things, either for
construction or maintenance, is definite location by means
of survey. I see no reason why the expense of such survey
should not be charged against the subapzropriation quoted,
and it would appear to me that such expenditure would in
itself be sufficient to devote the land to public purposes
as being 'necessary for the purpose of proper and economical
administration, protection, and development of the National
Forests.!

"I shall aporeciate it if you will advise me whether
in the case of such exvenditure and the subsequent listing
of the land, your Department has authority to include such
an exception in the final certificate and patent, pro=
vided at the time of listing you are furnished with evidence
of the fact that a certain part of the land has been so
devoted to public purposes, accomoanied by the necessary
tracings showing the location and extent of such anpropriation."™

Thus, in this second letter, the Secretary was-asked two
. questions by the Devartment of Agriculture. Those two questions were:
(1) Wowld the Secretary of Interior extend the princivles set forth
in ly L.De 359 to cover rights-of-way for roads and trails as well as
telephone Lines; and, (2) in the event that the Department of Agriculture
merely furnished the Land Office with evidence of the fact that the
Department of Agriculture road building aprropriation had been chargedwith the cost of surveying a right~of—waywould the Se cretary of the
Interior modify the principles set forth ia hl, L.D. 359 so that the
land Office would place an exception in all patents subsequently issued
as to the lands embraced within such right-of-way even’ though the
contemplated facilities had not at.that time been placed on the land.
This last question from the Departinent of Agriculture was predicated
on the basis that the evidence of charging the cost of the survey

' against the appropriation would be sufficient to appiopriate the lands
'

required for the right-of-way to a public purpose so that the lend
Office would be authorized to place an exception in any patents that

'

would subsequently issue to entryman occupying the lands embraced
within the right-of-ways

The secretary of the Interior answered these questions of
the Department

of +griculture in the following manner:

"J am inreceipt of your letter of November h, 1915,
- referring to the instructions of this Department, dated

August 31, 1915MTLoD. 359), to the Commissioner of the

BO,



General Land Office concerning constructed “orest Service
telephone lines crossing lands within ational forests and
listed and entered under the homestead Law ox dune Ll,
L900 * 8 6 .

4
"I an of the opinion that the same reasoning as adopted

-in the Department's instructions of August 31, 1915,to the
- Commissioners of the General Land Office, relative to tele-
phone lines constructed under authority of similar approprie
ation acts applies to the other kinds of improvements mentioned
in the above act of WarcH 1, 1915; and that similar exceptions
as to jands needed for such improvements may be inserted in
thepatentwhen issued. Your communication, however, would
appear to take the view that a mere preliminary survey is
sufficient as a devotion of the land to the public use indicated.
Without expressing a definite opinion at this time, I would
incline to the view thal a meve prelininary survey, which
might or might not be later followed by construction, is °

not an appropriation of the Jand to the public use. It
would seen that some action indicating woon the ground ite
self that the tract has been devoted to the public use,
is necessary-=such as staking the area to be retained by
the United States, accompanied by a setting aside of a
sufficient part of the appropriation for construction. In
other words, the case should be one of either actual
construction, or in which the evidence shows tnat the .

construction has been provicea for, and will be immediately.
undertaken." (l4aphasis added)

Hence, the Secretary of the Interior answered the first
question asked by the Department of Agriculture by advising it that
the principles set forth in ll Lv. 359 would not only extend to
telephone lines, but would also extend to road and trail rights~
of-way appropriated by the Department of Agriculture pursuant to a
‘Congressional appropriation over entered public lands.

As can be seen from the foregoing quotation in answering
the second question, the Secretary of Interior stated that the Depart~
ment of Agriculture need not submit evidence that the roads or trails
had been actualy constructed but that it need merely submit to the
Land Office a map or plat depicting the right-of-way accompaniod by
evidence that the construction of the road or trail had been provided
for by appropriation and that such construction would be inmediately
undertaken,and that in these cireunstances the Land Office should
note such rights-of-way on the appropriate Land Office records and
insert a specific exception as to the lands embraced within such

_ vights<of-way in all patontsthatmight’:Subsequently issue to the
entryman across whose entry the right-of-way traversed even though
the facilities had not been constructed.

In sunmarys the conclusions reached by the
Cecretary

of the
. Interior in his. instructions set forth in uh

I

LY. 359 and hy LeD. 513

may
be stated as follows::
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, That the public lands of the United “tates, whether entered or

vacant, may be appropriated by the United States for public use as
’
pights-of-way for roads and trails as well as for telephone lines.

2. That such an appropriation for
public

use may be effectuated by
actual construction of the facility on the public lands or by having
a map or plat depicting the right-of-way noted on the appropriate
Land Office records and submitting to the Land Office evidence which
shows that the construction has been provided for by Congressional
appropriation and that such construction will be immediately undere+
takene

3. That when public lands, whether vacant or entered, have been.
appropriated for right-of-way purposes by either of the above mentioned
procedures in accordance with a law passed by Congress, which provides
monies for the purvoses for which such lands were appropriated, the
Government agency making the appropriation is entitled to have a plat

mapdepicting the lands so adoropriated for right-of way purgoses
noted"“on thea ppropriaatéIaiidOffice Fecords and a specific exception
concerning suchright-of-way Set forth in all patents that subsequently .

issue to an entryman for Jands embracing such right-of-way because
the “Law providing monies for the purposes of the aporooriation is
expressauthority.for the reservation in the patent for lands

approprieated.bythe Federal Covernment pursuant to such law.

The Secretary's first two conclusions, as set forth above,
that the public lands of the United States, whether entored or vacant,
may be appropriated bythe United States: for public use, and that such
appropriation may be effectuated by actual construction on the public
lands cr by having a map or plat depicting the right-of-way noted on
the appropriate Land Office records and submitting to the Land Office
evidence which shows that the construction has been provided for by
Congressional appropriation and that such construction will be
immediately undertaken, are in accord with the court rulings which hold
that the Federal Goverment has ebsolute authority to set aside any
part of the public land for its own use regardless of whether or not
it has been entered by private persons z der the public land laws
prior to the Government's appropriation—and that such an appropri-~

; ation need not be by formal
ordgy

or proclmation, but may. be accomplished- by occupation by the Government!t-/or by the mere planning to construct

Jte Valley Vase, 02 Usde
71, O7; UeS. ve Hanson, 167 U.S, 881; UsSy ve iidwest “Uit Company,
236 Us5.“S95 hy tlhe
U/ See Wilcox v. Jackson, 38 U.S, 498 in which the court held that
the Federal Government's occupation of land for a military site
pursuant to a general Congressional appropriation of funds for such
purposes effected a valid app ropriation of occupied public land; and,
that a settler on the land prior to the appropriation was without rights
and could not obtain a valid title to his claim. In so holding the
court stated ", » » that whensoever a tract of land shall have once

'

been legally appropriated.to any purpose, from that moment the land
. ' thus appropriated becomes severed from the mass of public land; and

that no subsequent law, or proclamation, or sale, would be construed
to embrace it, or to operate upon ity al though no reservation

were

made of it. 40

od
YLSDyY Ve ne:¥e 10 Usd, Lofs the Loseimi
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on public land pursuant to Congressional authority.2/ It has also
_
been held that when the Government does appropriate public lands which
-have been settled upon -by persons under the public land laws that the -

Government does not have to compensate the settler for the lands so

appropriatede2!
.

The foregoing principles concerning the right or the Federal.
Government to go onto the public land and place it to public or Govern
ment use regardless of whether or not it has been entered won by
settlers atbenpting to acquire title from the Government under the
public land laws, was set forth at length by the court iin UseSe ve
Fickett, 205 “eds 13. In that case the court had under consideration
the quéstion of whether. the. Federal Government could exercise juris=-
diction over a valid but unoatented mining claim. The court neld that
tne Federal Government could exercise such jurisdiction. In its
decision the court discussed other judicial

expressions of this same
subject and stated in regards thereto as_follox

wt, . .It was said by this court, as early as 1839,
in Wilcox v. Jackson, 13 Pet. 98, 516 (10 L.Ed. 26),
that, ‘with ‘the exception of a féw cases, nothing but the
patent passes a perfect and consummate title,' 5o, in
Frisbie ve. Whitneyvy 9 Wall. 187, 193 (19 L.Ed. 668),

_ ‘there is nothing in the essential nature of these acts!
(entering woon lands for the purpose of pre-emption) 'to
confer a. vested right, or, indeed, any kind of claim, .to
land, and it is necessary to resort to the pre-emption
law to make out any shadow of such right.! In this case, .

the following extract from an opinion of Attorney General
Bates was quoted with approval: 'A mere entry upon land,

(?:) 232 (36 Fe(2d) 108, 59 F.2d) B77
in this case itappeared that an act of Vongress had provided
authorization for development of harbor facilities. “ursuant thereto
the «rmy Engineers made paper plans for the harbor facilities. During
the time that the plans for the improvements were being made, a settler
filed Valentine Scrip for the area to be embraced by the port developmente
‘It appeared that the filing was not only prior in time to the order
of withdrawal but that it was also prior in time to a request from
the “ngineers to the land Office that the records of the Land Office
be noted to evidence the Government's right to the port area. The
court upheld the decision of the Yecretary which held that the acts
of the Government in merely planning to improve the harbor constituted
a valid Government appropriation of the public land and that the jandwas riot open to entry or filing.

of
Russian~American Packing popevs Ue168s, 199 U.S. 570; Gibson

3 CO eCe mes MaAith ve Axthor,7Wasne G0, 34 Face 4330

.

8/7 Ivyders v. Ickes, 64:

Woutchings, le lae Anne 5]



with continued occupancy and improvement thereof, gives no
vested interest in it. It may, however, give, under our
national land system, a priviloge of preemption. But this
is only a privilege conferred on the settler to purchase_ lands in preference to others. His settlement protects him

_
from intrusion or purchase byothers, but confers no right
against the government.' A number of authorities were cited

of Congress to withdraw land which had been pre~empted from
entryor sale, though this might defeat the imperfect right
of tho settlere In the Yosemite Valley Case, 15 Wall. 77
(21 L.Ed. 82), the construction given to the pre-emption
lew in Frisbie v. Whitney was approved, the court observing
(15 Wall. page 68 /"21 Lode 62/:. 'tIt is the only construction
‘which preserves a wise control in the government over the
public Lands and prevents a general spoliation of them under
the pretense of intended pre~emption and settlement, The
settler, being under no obligationto continue his settlement
and acquire the title, would find the doctrine advancedby
the defendant, if it covld be maintained that he was-possessed
by his settlement of an interest beyond the control of the
government , a convenient protection for any trespass and

to the same effect. It was held that it was within the power|
|

i
}

\

|

i
i

|

i
\

|waste in the destruction of timber or removal of ores, which
he might think proper to

comma t during his occupation of_the pretises.!
"In Wilcox ve MiGonnel, 38 U.S. (13 Fet. ) 1198, 515 (10

Lelide 26); the. question before the Supreme Court of the
United States was whether a person holding a register'ts
certificate, without a patent, could recover the land.as
against the United States. The court said:

Wile think it unnecessary to go into a detailed examination
of the various acts of Congress, for the purpose of showing
what we consider to be true, in regard to the public lands,
that with the exception of a few cases nothing but a patent
passes a perfect and consummate title. One class of cases
to be excepted is where an act of Congress grants land, as
is sometimes done, in words of present grant. Eut we need
not go into these exceptions. The general rule is what we
have stated; and it applies as well to pre<emptions as to
other purchases of public lands. Thus, it will appear by
the very act of 1836, which we have been examining, that
patents are to issue in pre-emption cases. This, then, being
the case, and this suit having been in effect against the
United States, to hold that the patty could recover as against.
them, would bé to hold that a party having an inchoate and
imperfect title could recover against the one in whom resided
the perfect title. This, as a general proposition of law,
snguestionably cannot be maintained.!

12



+ -'fThe government has frequently exercised the right to
withdraw from sale.lands previously opened to sale, even

5]
Where parties of the requisite qualifications have acquired

!
t

title to tracts of a specific amount by occupation andi ‘

improvement; and the Supreme Court of the United States has
‘always held that occupation and improvement of the tracts
do not confer upon the settler any right in the land occupied
as against the United States. Campbell v. Wade, 132 U.S. 3h,
375 LO Supe Cte 9, 33 Lefd. 20; frisbie ve whitney, 9 Wall.
187, 19 L.Ed. 668,"

In the foregoing decision the court sets forth the general
principles in regard to the control thet the Federal Government exercises -°-

over the public land. In this regard, the court states that the Govern=
ment can appropriate any part of the public land regardless of whether
or not it has been entered upon by persons who are

atvempting
to acquire

title thereto’under the public land laws.
These principles relative to. the rights that are held

aypersons settling upon the public domain under the public land laws
are more fully explained in the Yosemite Valley Gase (62 U.S, TI).
In the -Yosemite Valley Case, the court set forth in detail the reason
for the Federal dominance over the public lands. The court also defined
what rights are obtained bya settler under the public land laws and
at what point the settler is

considered
as obtaining a right to patent‘Es which might be superior to the right of the Government to appropriate

( bis claiin to another usee The court stated the following:
"The simple question presented for determination is

whether a party, by mere settlement upon Jands of the United
States, with a declarcd intention to optain a titie to the
same under the pre-emption laws, does thereby acquire such
_a vested interest in the premises as to deprive Congress
of the power todivest it by a grant to anotner party. If
such be the effect of mere settlanent, with a view to pre»
enption, upon the power of Congress to grant the lands
occupied to another party, it must operate equally to
deprive Congress of the power to reserve such lands from
sale for public uses of the United States, though needed
for arsenals, fortifications, lighthouses, hospitals,
customhouses, court-houses, or for any other of the
numerous cublic.purposes for which property is used by
the goverrment. It would require very clear language in
thé acts of Congress before any intention thus to place
the public lands of the United States beyond its control
by mere settlement of a party, with a declared intention
to purchase, could be attributed to its legislation.

"The question here presented was before this court, and
- was carefully considered in the case of Frisbie v. “hitney,
reported in the 9th of Wallace.

And
it was there held that
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under the pre-emption laws mere occupation and dunprovement
of any porbion of the public lands of the United States,
with a view to pre-emption, do. not confer upon the settler
any right in the land occupied, as against ths United States,
or impair in any respect the power of Uongress to dispose of

’ the land in any way it may deem proper; and that the power
of. regulation and disposition, conferred upon Gongress by
the Constitution, only ceases when all the preliminary acts.
prescribed by those laws for the acquisition of the title,
including the payment of the price of the land, have been
performed by the settler. When these prerequisites have.
been complied with, the settler for the first tine acquires.
a vested interest in the premises occupied by him, of which
‘he cannot be subsequently deprived. He is then entitled to
a certificate of entry from the local land officers, and
ultimately to a patent for the land from the United States.
Until such payment and entry the acts of Congress give to
the settler only a privilege of preemption in case the lands
are offered for sale in the usual. manner; that is, the privilege
to purchase them in that event in preference to others. ‘The
United States by those acts enter into no contract with the
settler, and incur no obligation to any one that the land
occupied by hin shall ever be put up for sale, They simply
declare that in case any of their lands are thrown open for
‘sale the privilege to purchase them in limited quantities,
at fixed prices, shall be first given to parties who have
settled upon and improved them. The legislation thus
adopted for the benefit of settlers was not intended to

|

deprive Congress of the power to make any other disposition
of the lands before they are offered for sale, or to
appropriate them to any public use.

"Phe decision in Frisbie v. whitney was pronounced by
&@ unanimous court, has satisfied
us of its entire soundness. The construction there given
to the pre-emption laws is, as there stated, in accordance
with the construction uniformly given by that department
of the government, to which the administration of the land
laws is confided, and by the chief law officers of the
government to whom that department has applied for advice
on the subject. It is. the only construction which preserves
a wise control in the government over the public lands,
and prevents a general spoliation of them under the pretence
of intended settlement and pre-emption. The settler being
-under no obligation to continue his settlement and acquire’
the title, would find the doctrine advanced by the defendant,
if it could be maintained, that he was possessed by his
settlementof an interest beyond the control of the govern=
ment, a convenient protection for any trespass and waste,
in the destruction of timber or removal of ores, which he
might think proper to commit during Ii.s occupation of the*
premises." osW

< be

~ Subsequerib rerlec



12/ See 43 CFR Part 101.3. UE

.. Thus, the court in the Yosemite Valley Casise reiterated and
explained the reeason for the rule that the righ’ acquired bya settler
on the public domain is subordinate to the right of the Government

".to place the Federal land to other uses which the Governnent may
consider to be for the good of aj.l the people and paramount to the
good of a single persone The court stated that a settler on the
public.land does not acquire an inchoate or absolute right to a-patent
from the Government wntil the settler has done all the acts required
of him by the Government for the acquisition of his patent including
the payment of fees. The court states that until the settler has
fully complied with all the acts and paid all the fees required of
him, he does not have anabsolute right to patent

£69
the Governnent

may withdraw
or appropriate the land to other

"

Brom the foregoing discussion it can be seen that the first
two conclusions of the Secretary, as set forth above, are fully supported
by law. . The third conclusion, that an exception may be inserted in
any patent emoracingappropriatepublic lands where such lands have
been appresristed in-accordance with a law passed by Congress which
‘provides monies for the purposes for which such lands aré appropriated,
naturally and consequently follows from the principles discussed above.
-If the Government has the authority to_appropriate public Jands, whether \vacant or entered and spend monies provided by an act of Congress to
construct facilities on such lands, certainlythe Governmenthas the /
authority to protect such interest by inserting an exception relating
to such interest in any patent that may subsequently issue for such
lands. If such an exception were not inserted in subsequent patentsthe Government would be constantly required to institute suit to
establish its interest in the lands. As pointed out above, this
right to make such excentions has recently been confirmed by the
intericr Department,+:L/and 18,in accordance with the regulations
otherwise found in the code ,=4/and therefore, we feel that such practice.
should be followed by the Land Office. .

ra

10/7 a settler attempting to
acquire title under the old preemption law. The doctrine of the
‘Yosemite Valley Case has, without exception, been held to apply with
equal authority to all types of entries under the public land law
including: the General Homestead Lew, A. Reirnousky, hl LD. 627;
sites for Trade and Manufacture, Hussian American Packing Gow ve UsSes
199 U.S. 570; the lownsite Law, City of Cuthrie v. beamer, 3 Ukl., 652,
hl P. 6473 the Railroad Selection Acts, Taupey v. Madsen, 178 U.S.
2153; State lieu Selections, Eastern Oregon Land Company v. Deschutes
R. Coz 26 Feds 400; Mining Claims, 0.5. v. sidirest Oi Co., 236 US.
59; Unsurveyed Jand and the Reclamation act, U,S. v. Hanson, 167 Fed.
881; and, Surveyed Land, U.S. ve Norton, 19 F.(2d) 9536.

11 See footnote 5, supra.
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“In view. of the foregoing it is our conclusionthat when a
Federal agency files, in the appropriate Land Office, an application
for a rights9) way over public lands » whether such lands are vacant
or entered,~</ along with a plat or map depicting such right-of-way
.and evidence that monies appropriated by law have been spent or will
be immediately exoended on such right-of-way, such right<of-way may
be noted on the appropriate Land Office records and an exception
clause inserted in any patent that is

subsequently
issued enbracing

lands covered by such right-of-way. It is also our conclusion that
such action by the

rand
Office would protect the Government's interests:

in such rights-of-way .

a “We would appreciate your comments on our conclusions and
sf you have any further questions concerning this matter, please
advise. ;

For.
the Regional. Solicitor

» LuarPl) he
. Lngéne It. Wiles, Field Solicitor

. Juneau egion

we"

oe

137 Es set fortn in the foregoing discussion, if an entryman has
completed all the requisites of the law and regulations to acguire
patent to the entered lands prior to the time of the Government's
appropriation, any patent issued for such entered lands to the

entryman will not contain an exception as to such subsequent Govern-=
“ment. appropriation. By doing all that is required by the law and

.. regulations means that the entryman has fulfilled all residence’
requirements, publication has been made, protest time has elapsed
and all fees have been paid, '

16
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To: Area Adwinistrator, Bureau of Land Managenent, Juneat——.——-—

From: Hyeld Solicitor, Anchorage

Subject: Conflictof hl) LD. 513 rights-of-way with applicationsfor Indian ailotments , oo

. Referenceis made to the Fairbanks
|

Land Office Manager's “4
memorandum concerning the above subject.

In this memorandun Hr. Jenks advises that one Fhillip Peter,~ a@ Native of Alaska, applied for a homestead allotment on November 23, °

-1952, under the act of Hay 17, 1906-(3h Stat. 1773 48 U.S.C. 357).
However, at the time the application was filed the land. description
furnished by Ee. Peter was inadeauate to identify the land applied
for and the allotment.was therefore not allowed. It was not until
March 20, 1956, that Mr. Peter furnished a description which enabled
‘the unsurveyed land status section to furnish a status report of these
lands which would permit the allowance of the application. Mr. Jenks

‘ also advised that subsequent to November 23, 1952, when Mr. Peter's
application was filed, and prior to March 20, 1956, when Mr, Feter
furnished an adequate description of the land, a ll L.D. 513 aopr opri-
ation covering portions of the land included in br. Peter's application
was noted on.the tract book, and that thereafter when the status report
concerning lr, Peter's application was submitted this appropriation
appeared in conflict with his application.

Based on the foregoing facts, Mre Jenks has requested’an
opinion as to whether the allotment application filed in 1952, which
application was predicated wpon occupation prior to such date, will
take precedence over the subsequent hl; L.D. 513 appropriation, thus-
requiring the cancellation of that portion of the appropriated land
which is in conflict with It. Peter's application. it, Jenks has
also requested en opinion as to the effect. of any native application
for a homestead allotment under the 1906 act, which application is

(~~
. filed subsequent to a li L.D. 513 auprovriation, when such native

application is based upon occupancy prior to the date of such
i : appropriation,

SOURCE:
arm(Bonnet!‘)
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‘the acts of
p

Nay 17, 188) (23 State 2h ), and June 6, ‘1900
. (31 State 321-330) provide in effect that Natives of Alaska who
‘were using lands and in actual possession of such lands at the time
'. of the enactment of the above laws would not be disturbed in their

)s

possession of such lands, but that the terms under which they could
acquire title to such lands would be reserved for future legislation
by Congress. In Hr. Jenks! memorandum he ‘has not indicated whether
Mr. Peter's, or the other anticipated applicant's, clainsof occupancy
are derived from possession based upon the aforementioned acts of
Congress or- whether such occupancywas initiated after the enactment
of these laws.

In view of ‘the fact that those Natives who are or may be
claiming. occupancy rights predicated on the acts of 188) or 1900 may
have greater rights than those claiming occupancy subsequent to such

'

dates, we will discuss each situation separately.

The following discussion is based upon the premise that
occupancy of the land was initiated subsequent to the aforementioned

" acts of Congress, and is not based upon any rights that
may

have been
acquired in accordance with such acts.

The act of
oan

1.7, 1906, supra, as amended by the act of
- hugast 2, 1956 (P.1. 931, Sith Congress, Chap. 891, 2nd

Session),reads in pertinent ‘part as follows:

"The Secretary of the “Interior is authorized and
_ empowered, in his discretion and under such rules as.
he may prescrive, to allot not to exceed one hundred
and sixty acres of vacant, unappropriated, and unreserved
nommineral land in Alaska, or, subject to the provisions
of the act of March 8, 1922 (l2 Stat. 115, 48 U.S.C.
376-377), vacant, unappropriated, and unreserved land in
Alaska that may be valuable for coal, oil, or gas deposits,
to any Indian, Aleut, or Eskimo of full or mixed blood who

resides in and is a native of Alaska, and who is the head
of a family, or is twenty~one years of age;"* * *,. (lmphasis

supplied.
) .

The regulations promulgated pursuant to the act of 1906,
as amended, are set forth in 3 CFR Sec. 67.1 to Sec. 67.10. The
pertinent portions of these regulations are found in Secs. 67.9 and

. 67410. these sections read as follows:
. "67.9 Action by manager on applications. The managerwill carefully examine eacn apolication, and if he finds it
complete in all respects and no objection is show by his
records, he will allow it and will advise the avplicant of
the allowance byspecial letter,

meading substantially
as

follows:

"Your application under the act of ifay 17, 1906
(3h State

91);
No. » for has been



placed of record in this office and forwarded to the

Bureau
of Tand Management.

“This action segregates the land fron the
2

public
domain, and no other application can be allowed therefor,

or settlement rights attach, during the life of this_
application.
"Tf tho apolication is incomplete or in conflict with any
ether application or claim of record, the manager will take
such action as the facts may warrant. The applications;
upon allowance, will operate as a segregation of the land.
Any application subsequently presented which conflicts
therewith in whole or in part, should be rejected, as to

- the part in conflict, subject to appeal, unless rights
superior to those of the Indian or Eskimo claimant are
asserted under the conflicting application." e

167.10 Proof required before aporoval of application.
An allotment application will not be approved until the
applicant has made satisfactory proof of five years! use

"and occupancy of the land as an allotment. such proof
must be made in triplicate, corroborated by the statements
of two persons having knowledge of the facts, and it should
be filed in the land office. It must be signed by the
applicant but need not be sworn to. The showing of 5 years!

and cccupancy may be submitted with the application for
allotment if the applicant has then used or occupied the ©

land for 5 years, or at any time after the filing of an
. application when the required showing can be inade. The
proof should give the name of the apolicant, identify the
“application on which it is based, and appropriately describe
the land involved. It should show the periods each year
applicant has resided on the lands; the amount of the land
cultivated each year to garden or other crops; the amount
of .crops harvested each years; the number and kinds of
domestic animals kept.onthe land by the applicant and the
years they were kept there; the character and value of"the improvements made ‘by the applicant and when they were
made, and the use if any to which the land has been put
for fishing or trapping.". r

The foregoing regulations reveal that there are two steps
or phases to be accomplished before a Native may finally receive his
allotment. First, the application must be allowed by the Land Office
‘Manager, and second, the application after allowance must be approved.
The allowance of the application is predicated upon a careful examination
of each application which reveals that the application is complete

”

‘in all respects and that there are no objections of record. The
_ ,approval is based upon satisfactory proof of five years use and

;
,

Cocupancy of. the land applied for as an allotment.



;
Po

Le : .. The law and the regulations also reveal thet the authority
allow allotments is discretionary and only vacant, wnappropriated,

“af .'. and unreserved lands are subject to allotment, and that any land
applied for under the act is not segregated from the public domain
and does not become land segregated for hative

ailotment purposes
w} until

such application is allowed. ,

In interpreting the fourth section of the General Allotment,
Act of February 8, 1887 (2h Stat. 388), as amended, which section
pertains to Indian allotwents on public lands and which is somewhat
similar to the act in question, the Department in the case of Lacey
ve Grondorf et al, (38 LD. 953)

held in pertinent part as folTous:

The lth section of the act of February 8, 1887, provides:

"That where any Indian not residing upon a reservation,
or for whose tribe no reservation has been provided by treatyy
act of Congress, or executive order, shall make settlement
upon any surveyed or unsuweveyed lands of the United States
not otherwise appropriated, he or she shall be entitled,'. upon application .to the local land office for the district
-in which the lands are located, to have the same allotted
to him or her, and to his or her children, in quantities
and manner,as provided in this act for Indians residing
upon reservations,

"This act was designated to afford to Indian settlers upon
public lands the same privilege of entering such lands as-a white settlers. (‘hile allotments made uncer said section

" . are necessarily on the theory that the allottees are Indians,
* yet they are notin the same situation as are allottees of

tribal lands where rights flow from some specific act for
the division of tribal property in which each member of the
tribe has an inherent individual interest. Indian settlers
under the above section are on practically the same footing
‘as white settlers on the public lands. It has been held
that sectionl} of the act of February 8, 1887, is in its
essential clements a settlement law, and that 'to make such

- act effective to accomplish the purposes in view, it wasa doubtless intended it should be administered so far as
,

practicable like any other law based upon. settlement.!
‘Indian Lands--Allotments, 8 L,D., 6473; Instructions, 32 L,D,
17. So that the practice, rules, and decisions governing

oo -
° white settlers on the public lands are, with certain reason=, _able modifications due to the habits, character, and-

dispositionof the race, equally applicate to Indian settlers."
From the foregoing it can be seen that Native settlement on public
lands for the purposes of obtaining allotments are governed by the
same rules and principles as applied to white settlers on public

Ls lands. In this relation it is a well established principle of ‘law
that although the occupation of public land by a bona fide settler
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~ ” ' confers.a preference right over others iin acquixing such land which
( ; - | Will enable the settler to protect his intcrest against other indix-

viduals, such settlement and occupation does not confer a vested
'. pight as against the United States in the land so occupied and such
lands may be withdraw or appropriated by the United States at any
time prior to the perfection.of this settlement right even ,though
this action may defeat the inchoate right of the settler<t/ It has|also been held that the mere filing of an allotinent application
without further compliance with the law or regulations dees not
afford a native applicant a vested right to the lands applied corel
and this is particularly true where the gowance of the allotment
is discretionaryas in the instant

In the instant case, although Mr. Peter and the other
anticipated allotment applicants may have been occupying public
lands prior to the time a hl L.D. 513 appropriation became effective,
it aopears that they have not, prior to such appropriation, met the
necessary requirements set forth in regulations above to segregate

_ the land from the pudlic domain, thus perfecting their entries and
‘acquiring a vested right, in that their allotment applications were
neither allowed nor approved prior to’ such appropriation. Therefore,
in accordance with the above principles of law their occupation of
such public land prior to the appropriation would merely be .pernissive
until perfectedby the allowance of their allotment applications by
the Land Office Manager, and the United States would have the right.
and the authorityto appropriate the occupied lands for public purposes
any time prior to the approval of the application. .
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In view of the foregoing, it is our opinion that the United
States may aporopriate, pursuant to the principlesset forth in hh
LD, 513, any lands occupiedby Natives pursuant to the act of 1906
as amended, when such occupancy is not based upon rights acquired by
the act of 188) and 1900 even though such occupancy preceded the
appropriation, if such aopropriation was made prior to the allowance
of the application for an allotment, Jt is also our opinion, in the
circwnstances set forth above, that until an application for an

‘allotment is allowed the lands are not segregated for Native purposes.
and that such lands therefore remain a part of the public domain

- and are under the jurisdiction of the Bureau of Land Management, anda that any )h L.D. 513 appropriation effectuated prior to the allowance

I? #7 isbiU.S.) 26° 5.0i, 157, 197 U.S. 570, 50 Lead. 31q.” The Tosemite Valley
Case, 15 Wall. 77; 82 U.S. 77. , .

(@/ Clark Jr, v. Bently eb al. (Oh Rehearing), 51 L.D. 98; Martha
. Head et al., [0 C.D, L.D, 196; C. Nv Colton
Le GLDe 2056 . -

/

3/ Opinion April 8, 1937, 56 I,.D, 102; Lemieax v. United States.et ale, 15 F.(2d) 518; Yakutat and Southern Railway v. Setuck Harry0 REESE
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of an allotment application should be processed by the Bureau of .
Land Management. It therefore follows that if Mr. Peter's occupancy
was not based won rights acquired pursuant to the act of 188) or 1900,

- and hh LD, 513 appropriation was effectuated prior to the allowance
of tr. Peter's application, the allowance of such application should

- be subject to the Army's right-of-way appropriation.

- As indicated in the foregoing discussion, if in an appli«
cation for an allotment, pursuant to the 1906 act supra, a Native
bases his occupancy of the land upon rights acquired under the acts.
of 188) or 1900, the applicant may have a greater right or equity
in the land so occupied than those who are not claiming occupancy
pursuant to said acts. The following is a discussion concerning
those applicants who base their occupancy on rights acquired under
these acts. ;

The acts of 1884 and 1900 read in pertinent part as follows: |

‘Act 188)

i % % That the Indians or other persons in said district
/"Maska 7 shall not be disturbed in the possession:of any
‘Tands actually in their use and occuvation or now claimed
by them but the terms under which such person may acquiretitle to such lands is reserved for future legislation by'

Congress: % 4," . . ;

-
Act 1900" Mee

tee 4¢ 4 The Indians or persons conducting schools or
missions in the District fAlaska 7 shall not be disturbed
in the possession of any lands now actually in their use
and occupation.® 3% 3" .

In the case of United States v. Miller, District Court of
Alaska, Division No. 1 Ted States, pursuant to
the Second war Powers Act of iarch 27, 192 (56 Stat. 177, 50 UoS.C.A.
17la), brought a condemnation proceeding in the U.S, District Court

_

to acquire certain tidelands in tlaska. In this action the Tlingit
Indians of Alaska filed an answer claiming compensation and damages
on the basis that they had been in possessionof the lands being
condemned ever since the year 1867, and from time immemorial prior
thereto, and that they were the aboriginal users and occupantsof
such land and entitled to exclusive possession of the:land. ‘The
United States demurred to this answer on the ground that it appeared
from the pleading that the Tlingit Indians had no interest in the

_ property sought to be condemned as would entitle them to compensatione
The demurrer was astained, and since the Tlingit Indians elected
to stand on theallegations of their pleading, the court filed its.
final judgment in which it was decreed that none of the Indians

we Te oe

nreported), the Und
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should receiva any compensation for the taking of the lands and that
the fee simple title was vested in the United States free and clear-
of any encumbrances whatsoever. From this judgment: an appeal was
taken by the Tlingit Indians to the Circuit Court.

The Circvit Court in its opinion Miller v. United|wbates,
159 F.(2d) 997, recognized original Indian title or aboriginal rights
of the Indians in the States of the. United “tates, The court, citingUnited States v. Alcea Hand of Tillamooks, 329 U.S. hO, 67 5%. 167,

ted that although Congress undoubtedly had the
power to extinguish this original Indian title this right could not
beextinguished without compensating the occupants. Although the Circuit
Court held that the original Indian title or aboriginalrights existed

|

in the States and that these rights could not be taken by the United
States without compensation, the court ruled that original Indian
title or aboriginal rights were nonexistent in Alaska because such
rights had been extinguished by the Treaty with Russia proclaimed by
‘the United States on June 20, 1867 (15 Stat. 539). It was then ‘

determined that although the original indian title or aboriginal
rights had been extinguished by the treaty with Russia the Tlingit
.iIndians of Alaska were still protected in their right of occupancy
by the acts of 188) and 1900, and that therefore by analogy with the
‘compensable interest of the Indians in the States for their aboriginal
rights, these Alaskan Indians were entitled to compensation for the
‘less of their rights of occupancy acquired pursuant to the acts of
188) and 1900, Accordingly, the decision of the District Court was
remanded for further proceedings consistent with the Circuit

Court!sdecision.
In view of the holding in the Miller case it’ would appear

that if a Native apolied for an allotment pursuant to the act of
1906and. his right of occupancy was predicated upon the acts of
‘188, or 1900, this rigght of occupancy could not be defeated by a
ly LD, 513 apsropriation initiated subsequent to his occupation even

. though such appropriation became effective prior to the allowance of
. his“allotnent application, because in accordance with tne Miller case
the appropriation and use of such land by the United States without
paying compensation for the use of the land would constitute a teking

'
off property without due process of. law in violation of the Fifth
Amendment of the United States Constitution. However, in the case
of Tee~Hit-Ton Indians v. United States, 120 Fed. Supp, 202, 15 Alaska
1, 126 Gt. GCl.e, the Court of Clans Fréadched a different conclusion
than that reached by the Circuit: Court in the Miller case.

The facts in the Tee=Hit~-Ton case reveal that the Secretary
of Agriculture, by virtue of the authority set forth in the jointresolution of August 8, 197 (61 Stat. 720), agreed to sell to a
pulp. and paper company all of the merchantable timber on a specified
portion of land in flaska. After the agreement to sell was consun=
mated the Tee~Hit-Ton Indians, a clan of the Tlingit tribe, filed
suit against the United States

alleging aboriginal ownershipof'-the lands and ownership by virtue of the act of 188) and 1900, and

OL Letd. 29, then :
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" claiming compensation for the loss of the timber by virtue of the
Fifth Amendment of the

Constitution.

‘The Court of Claims refused to decide whether or not the
original or aboriginal Indian title survived the Treaty of 1867, but’
held that even if such title survived this treaty such title was not
sufficient basis to maintain this suit as there had been no recognition
by Congress of any legal vights in the Indians to such lands. The
Court also held that no rights inured to the Indians by virtue of
the act of 188) and 1900 that would allow compensation by virtue
of the #ifth Ainendnent, and accordingly the petition

of the
Tee-Hite~- Tons was dismissed.

Because of the agreement as to the importance of the question
of compensation for the taking of land occupied in Alaska under

- aboriginal use and claim of ownership, and the conflict concerning the
effect of Federal Legislation protecting Indian occupation between the.
Tee-Hit~Ton case and the Miller case, the Supreme Court of the United
States granted certiorari in the Tee-Hit-Ton case.

3uT
U.S. 1009, 74

- S.Cb.
Bol,

98 L.Ed. 1133. 7

‘In the decision of the Supreme Court, Tee-Hit-Ton Indians
Ve United States, 348U.S. 272, 75 S.Ct. 313, 15Alaska [13 the
Supreme Court affirmed the ruling of the Court of Claims in the Tee«
Hit-Ton case, thus

overruling
the Cirout Court's holding in the

Ve

. Miller Case.

. The opinion of the Supreme Court reads in pertinent part as
follows: a

'The problem presented is the nature of the petitioner's
interest in the land, if any. Petitioner claims a 'full pro-=
prietary ownership! of the lands or in the alternative, -‘atleast a trecognized! right to unrestricted possession, oc-
cupation and use. Hither ownership or recognized possession,
petitioner asserts, is compensable, If it has a fee simple
interest in the entire tract, it has an interest in the timber
and its sale is a partial taking of its right to, 'possess, use
and dispose of ite! United States v. General Hotors; 303°U.S
373, 378, 65 SeCt..357, 359, 89 Lolid. 311. It is petitioner's
contention that its tribal predecessors have continually claimed,
occupied and used the land from time immemorial; that wnen Russia
took Alaska, the Tlingits had a well-developed social order
which included a concept of property ownerships3 that Russi
while it possessed Alaska in no manner interfered with their
claim to the land; that Congress has by subsequent acts
confirmed:and recognized petitioner's right to occupy the,
land permanently and therefore the sale of the timber off
such lands constitutes a taking pro tanto of its asserted
rights in the area.
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| whe Government denies that petitioner has any ¢compensa~
°

ble interest. It asserts that the Tee-Jit-Tons! property in-
terest, if any, is merely that of the right to the use of the
land at the Goverrment's will; that Congress has never
recognized any legal interest of petitioners in the land
and therefore without such recognition no compensation is
due the petitioner for any teking by the United States.

1/"o 7 Ie Recognition. ~ The question of recognition
may bedisposed of shortly. Where the Congress by treaty
or other agreement has declared that thereafter Indians were
to hold the lands permanently, compensation must be paid for.
subsequent taking.- The petitioner contends that Congress
has sufficiently ‘recognized! its’ possessory rights in the
land in question so as to make its interest compensable.
Petitioner points specifically to two statutes to sustain
this contention. The first is § 8 of the Organic het

for
Alaska of ‘Hay 17, 188), 23 stat. 2h. The second is 8 27
of the Act of June 6, 1900, which was to provide for a
civil government for

*

alaska, 31 Stat. 321, 330. The Court
_of Appeals in the Miller case, supra, felt that these Acts
constituted recognition

of Indian ownership. 159 F.(2d) 997,
10021003, 11 Hlaska 285, 29h-296.

135 h7 We have carefully examined these statutes
and the pertinent legislative history and find nothing to
indicate any intention by Congress to grant to the Indians
any permanent rights in the lands of Alaska occupiedby

—

them by permission of Congress. Rather, it clearly avpears
that what was intended was merely to retain the stetus quountil further coniressional or judicial action was taken,
There is no particular form for congressional recognition
of Indian right of permanent occupancy. It may be established
ina variety of ways but there must be the definite intention
by congressional action or authority to accord legal rights,
not. merely permissive occupation. Hynes v. Grimes Packing
Co., 337 U.S. 86, 101, 69 S.Cte 968, 978,

12
Alaska 3185 366,

93 LeEd. 12316 x au

"(p) There is one opinion ina case decided by this
Court that contains language indicating that unrecognized
Indian title might be compensable under the Constitution
when taken by the United States. United States v. Alcea
Band of Tillamooks, 329 U.S. 0, 67 S.Ct. 167, 91 Le

Ede
296

"Recovery was allowed und-r a jurisdictional det of
1935, 49 Stat. 801, that permitted payments to a few specific
Indian tribes for ‘legal and equitable claims arising under
or growing out of the original Indian title ' to land, be~
‘cause of some unratified treaties negotiated with them and
otner tribes. The other tribes had already been compensatede
Five years later this Court unanimously hold that none of

*
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the former opinions in Vol. 329 of the United States Reports
expressed the view that recovery was grounded on a taking
under the “ifth Amendment. United States v. Tillamooks, 3h
UodS. 48, TL S.Ct. 552, 95 L.Ed, 738. Interest, payable on
recovery for a taking under. the Fifth Amendment, was denied.

' "Before the second Tillamook ‘case, a decision was made
on Alaskan Tlingit lands held by original Indian title. Miller-
ve United States, 9 Cire, 159 IF.(2d) 997, 11 Alaska 285, That
opinion holds such a title compensable under the Fifth Amendment
on reasoning drawn from the language of this Court's first
Tillamook case. After the Miller decision, this Court had
occasion to consider the holding of. that case on Indian title
in Bynes v. Grimes Packing Co., 337 U.S. 86, 106, note 28,
69 5.Cte 968, 979, 981, 12 Alaska 38, 367, 372, 93 In}.
1231. We there commented as to the first Tillamook case:
‘That opinion does not hold the Indian right of occupancy.
compensable without specific legislative direction to make’°
payment.' We further declared 'we cannot express agreement
with that /“compensability of Indian title by the Miller case7—conclusion,! .

. "/8 7 Later the Government used’ the Hynes v. Crimes
Packing Co. note in the second Tillamook case, petition for
certiorari, 75 S.Ct. 319, to support its argument that the
first Tillamook opinion did not decide that taking of orig-.
inal Indian title was compensable under the Fifth Amendment.
Thereupon this Court in the second’Tillamook case,. 3h1 U.S..
h8, 71° S.Ct. 552, 553, held that the-first case was not
terounded on a taking under the Fifth Amendnent.! There«
fore no interest was due. This later Tillamook decision
by a unanimous Court supported the Court of Claims in its
view of the law in this present case. See Tee~Hit-Ton °

Indians v. United States, 120 F, Suop, 202, 15 Alaska 1,
128 Ct. Cl. 82, 87. We think it must be concluded that the
recoveryin the Tillamook case was based upon statutory
direction to pay for the aboriginal title in the special
jurisdictional act to equalize the Tillamooks with the
neighboring tribes, rather than upon a holding that there
had been a compensable taking under the Fifth Amendment.
This leaves unimpaired the rule derived from Johnson v.
McIntosh, 8 Wheat. 543, 5 L.Ed, 681, that the taking by
the United States of unrecognized Indian title is not
compensable under the Fifth Amendment. ,

'This is true, not because an Indian or an Indian tribe
os 1

<,
orisinal inaian title,

~

extinction by the united ztates protectedby bhe Partch

10

“standing to sue or because the United States has ne

consented to be sued for the takinr of
but because indian occuvation or Land without coverrment rec

—ogmtion of ownersnio creates no rights against taking or

Amendnent or any other principle of law.". (4nphasis supplicde



In view of this decisionby the Supreme Court, it appears .

- that those Natives whose occupancy. rights are predicated upon the
acts of 188); and 1900 also merely have a permissive right to occupy
the land, and that until this right of permissive occupancy is
‘perfected by complying with the law and regulations of the Indian
Allotment Act or one of the other public land laws, such lands may
be appropriated by the Federal Government. It is therefore our
opinion that those Natives who file an application to receive an
allotment under the act of 1906, and in such application claim
occupancy dating back to 1900 or 188), are subject to the same rules
and principles as those set forth above concerning Natives whose

_

cccupancy
rights do not date back to 1900 or 188k.

If we can be of further assistance, or af there are further
questions, please advise.

For the Regional Solicitor

Segre Field Solicitor
Juneah Region

(
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_ UNITED STATES LU 1607
DEPARTMENT OF THE INTERIOR :

BUREAU Of LAND MANAGEMENT
Box 1841

vunsau, Alaska
|

Ra
ath a.PheAlcwit

pitti
. Tor Operations Supervisor, Junmecu ;

.

PUG 1] J998. of
JUNEAU Ofek:Froms Area Adcninistrator ; SUNCAU,

Masa
.

Subject: uk LD 513 - Rights-cf-Way

oo In response to your July 29 semorandum and
confirmingour recent conversations,

I eubait the fallowing:
—

X% Wiles!’ opinion states that prior te the caraing
of oquiteblo 2i43¢, by LO 515 rightseof-cor mor

;
be mossod over public lands, vacant or e.termd.
This would include a small tract leass.

2o The Director's office wr questioned wiles!

_way_ the 7 LO is adwinistwred in the Statas, and o‘ they have taken the matter to the Solicitor's
7 . . office.

he“TheBirector's office nae advised us not to ad- |
gudicate on the beaie of the Wilee scnorandum

“until we receive further notice from them. (See
copy of memorandum attached.)

*
Under the circumstances, we have ‘two courses of action .

pefore us. The frat would be to cesses adjudication altogetier
in cases in which thia rightecf-way question arises. Tha second|
4s to proosed with adjudication, disregarding Wiles’ opinion, and

‘ &

pe - Area Againistretor

Tr
et
ia

fo

Attechnent
|

SOURCE:
:

Btn CBeare1)

OGLD1 ike ATHY 16 comurary t9 (aS

precesding in the same manner as in tha’ pastol
forzsnes with the Regional Adainietrator’ sf

Jul

which vou We suggest you follow the”
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pee he i
‘

QUE Of ker aw bak?
:

. . wt a
7 . ee eab we ch

Ranoreniha

Tos Ares Awinistester, Arca &

Presse Bisoctor

Bubjecte Rights-of-cey for Gcverunant woe appropriated wader aprinciples ef bL lL. D. 513

Plesse refer to our nemorandua of July 9 oa thia oubject oo
(5.dhaeB). Pines writing that ecoorendum we Rave soted Baliciter'a O28) 06:
epinion 34593, (6 L. D. 200) in which it was held that "ie practios 2.

the Iopartacnt hea limited ite authority to reserve frea grants mein. ~

by patent, road and other rights-of-way congtructed with Federal
te theese cases whore initiation of we right. °°

ca which the patent is based." The opinion beld that "a right-ef-eay
seress a patented aiming claim cammot bo based upon canstructica
initiated after the location of the claim, but in sesh caso thy righta.will havo to bo obtelaal from the looator, if ebtainsd befere potash .¢.°
incesa, or trea the patentes or his successor in tithe if sbtaimsg #9.

°°

otter outa Lasnames.*

9 think that the Picld Zohisiteeis zarerestem te ge at fn
Paberacer re in waich bo held that the ecorsopristien af a Goverwet 2. .

imsensig eS
A Sais einiag of Um Coileites, YW BERLSSS Yo Soa

Chand 6G csgliomitywith the Valledieria epizdca&
Zoe Ge99 peter7‘then the er Pajiciter's mommreniua, enleas joa are aivized to ths|

contazy theo we recsive
&
reply to OF manrentea of July

9 to
thoAsaociats Soliaiter.

~

For the Directors

URSAU OF LARD wicca,”oo

DECEIVED

4

me
;

AUG t 1958 ie- Lo JUNEAU ad
be -

@

M
ae

. .

cn . rt ath bts
> te

SRB LO PReCwssa

_ Fivht-pfueny mood met proomie the allewenta ef a beesotasd
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an DEPARTMENT OF THE INTERIOR 7 Hs tay_ BUREAU OF LAND MANAGEMENT

Anchoracze, Slaska
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-

MEMORANDUM

Tos Managers, District Land Offices, Region VII : 7
From: _—sRegional Admdnistrator

.

Subject: Notation of right-of-way on records, under Departmental
instructions of Janvary 13, 1916 (li:LD. 513) -

ln view cf the increased activities by agencies of uh? Federal Go.erna
|~

ent in Alaska, it is anticipated that maps and plaas f:r various ocrojects|will be filed in the Mistrict Land Cffice for netarion cf the rishts-of way,”
with request that an excepting clause be inserted in any finar vertiticate
“and patant which may be subsequently issied fer the land afiectad, in actore
dance with vepartmental instructions of January 13, 1916 (hL L.D. 513,;. Teese. .

instructions have been held by the Departsreut to awply to profact. conseructed .“€ 3. by any Federal “gency, upon the public lands, Dp
to “ : :

a .
ww) 7! Ly memorandum from the Director, dated tay 13, 1949, 1 have ween authors:iged to cause the appropriate notation to bd vada on the records «: guch: ..

projects when initially filed in the district lami office, without the necessity oi first obtaining direction from the sashington office to do », ag -heretorore under tha previous practice,
In order that there may be uniformity in the ‘Processing of svc.

cases
ee

the following procedure will be adopted:
doy

Section 1. Project maps, Haps should te filed in triplicate, showing *
the. definite location of the rizhteofway for the project, with relation to feJove
the public land surveys by courses and distanmes from’ the nearest corner, inless that corner is sore than six miles distant, in wich case tre survey should »
be. connected with som prominent natural objector peranent m:man, which...can be readily recognized and recevered,

Section 2, #iling cf project naos, The waps should be filed inthe oe) OAS

‘proper District Land Office oy tha Chief Ufticer of the Federal ajancy or. ita
duly authorized representative, tosetner with a written application for notation |
on the tract book recorda‘of she Vureau of Lund hanagenent of tie righttmof-way,for tha project, in accordance with Departmental Instructions of January 13,:-
1916 (uu LD. e143). The application should

contaia the follcewing showing? Be
:

(a)

(b) If the project has been constructed, the da.e and cost of cons.
truction should be given, or if not constructed, that its construction.

_ SOURCE:

Bia (Borrell).

_Anat CONStructicn Ol tre project nas deen authorized and 13. W
De paid lor with money sppropriatea py vongress,.
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‘will immediately follow,

the Manager will.
proceed

(c) If the project is, or is to ba lovated on reservedor! i’ /
withdrawn public lands under the jurisdiction of a Federal Azenc
other tuan the bureau of Land Managenent, a clearance

from sucagency mst
accompany

the application and maps,

Sec, 3. Action
by anager.

Upon receipt of the scokreatiei wa onollows: rn

“(p) lf the oroject affects vaca.t and unanpreor ‘ated:aeotiv
land, including land in withdrawal or roservaiion, he will assiem a@

current Serial mimber te the anvlizavion and mans, stano?me rareor=
apolication, and will take the following steps:

(4) Examine the aoplication and maps as to their’ factus
sufficiency and requirements, as set forth in sees, 1 and 25°.
SDOVG,

(44) Call upon the agency filing the application for a
_
additional showing, if required, to complete the

‘acplication 'orto furnish proper maps,

(414) when the aoplication and maps are found to be gatise
factory, or“made so after further showing, and the lanis affected,
are under the Jurisdiction of an agency other than the { ureau of.
Land Management, and proger clearance by such other agency is°
shown to have been obtained, the Manayer will inake appropriate -tract book...
records, if tie lunds are surveyed, or on appropriate maps
unsurveyed,

as @X~—
‘capting clause to that quoted in the instructions of Jans |
vary 13, 1916 (ul, LD, 513), and shall nctify cne interested agency
of the action taken, He will then transmit a copy of his notice, of ttacti on taken, together with a

copy of tre map, to the Director, |
Bureau of Land Manage rent,Washington, D.C,, and ons copy of
thew wn

° a

the notice and map to wie Regional Administrator, retaining the.
ramaining sony of Lhe map for tre files oa 8

(iv) Where the ‘project affects lands under the jurisdictionof the Bureau of Land Management, the Manager shall preceed as-:.
provided in Sec, 3(a), (>), (i) and (44), and will then transndt

a5 no right may be acquired oy reason.of
tne Inling OF sucn maps 1o0or lu-ure CONSTPUCTION aS afainst &@

SUD =
seque.it entrynan (L7 LD.

(a) Examine the tract books and other available records ‘and.as-
cartain wnether the project involves vacant and unappropriated lands,
If the land affected is entered or vatented. he will return. the-apoli

weation and maps to the avency filing the sam@ with notice of that’

the da’‘e of tiling, and otherwise too same af a or) NteCl shay:

notations of the ripht-of-wayfor the project on 4's

ana anserv an any wiicn may |

9@ 18S5u00 lor me land allected 4nd suosejuvuently antereda,
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_
their notation on the records, the Regional Administrator shall refer ‘the |fy

‘oes DLO « Anchorage

the application and two copies of the map, together with a status
,

report,
1

to the Regional Administrator, No notation of the right-of-way..for: such..
projects will be made on the tract books or other record until

directedby the Regional Administrator.
Sec, 4, Action by the Regional Administrator. ¥pon receipt of ‘the:

application and maps for a projectin the cases mentioned in Secy BiB (tv)
above, the Regional Administrator shall determine whether or not- ‘there :‘are’:
any objections to the construction of the project on the location indicated,If there is no objection, he will by memorandum instruct the Manager ‘to. ae
make the appropriate notationg on the tract book and other records inthe wfdistrict land office, and will transmit a copy of the memorandum and map -
to the Director, Bureau of Land

Management, and
notity

the
agency in.ques=ation of the action taken, ot

Should there be any objection to the acceptance of the maps! ‘and
|

‘

Case to tne Director, for appropriate instructions,

/s; lewell M Puckett
Lowall M, Puckett oe

Regional Administrator.

I concuz':

/s/ Abe Barber
|

Abe Barber
Regional Counsel

Fairbanks
Director, BLM

CAA, Anchorage
Alaska Road

Commission
7



UNfTED SsATES
DESAQTMENT OF THE INTERICR 3,‘ 8
Office of the Solicitor
Washington 25,D. C.

March 15, 19460

M-36595

Manor andun

To:
of

Director, Bureau of Land Management

Frem; Associate Solicitor, Division of Public Lands

Subject: Appropriationof rights-of-way on public lands for
government use

Your office's memorandum of July 9, 1958, called to our
attention memorenda doted Februsry 14 and 24 from the Field
Solicitor to the Area Administrator, both ot Anchorage, which discuss
the effect of Federal appropriation of rights-of-way cn entries and
Indian occupancy cloims, We have hod additional correspondence with
the Field Solicitor on this question, . r

The courts have zealously protected the rights of those
who have mede valid entries,

locations,
ond selections on public

lands. In HostingsR.R. Go. v. Whitney, 132 U.S. 357, 364 (1889),
thé court foundinn favor

¢
of an alloweda homestead entry against a

railroad ccmpany claiming under a Congressional grant by the act of
July 4, 1860 (14 Stat, 87), stating that.

"So long ae it remuine < subsiuting cuitry of
record, whose legality has been passed for by the
land suthorities, and their section remains unreversed,
it is such sn appropristion of the tract os segregates
it from the public damain, and therefore precludes it
from subsequent gronts.”

Sec also Cornelius v. Kessel, 128 U.S. 456 (1888); UnitedStates v
North Americanan 60., 253 U.S. 330 (1920); Payne v. Central

F
Pacific

RR. Go., 255 U.S. 228 (1922).R.

The Department also has long recognized the vesting of rights
by those holding allowed entries, for example, against loter Govers-
ment withdrawalsof public lands. Op. Atty.Gen., 1 L.D. 30 (1881);
Hathois Foert, 14 L.D. 589 (1892); Instructions, June 6, 1905 (33 3..D.
G07,408). In the cases of May C. Sands, 34 L.D. 653 (1906) and John
1.Maney, 35°L.D. 250 (1906), cited in the Field Solicitor's memno-

rondum, the withdrawal order appears in each case to have preceded
‘Allowance of the entry:* The former case held that on entry is a ceon-
tractual right against the Government. We. find no clear basis moreover
far the sugrested distinction between "specific" and "general" resia-
mation withdraszals. See 43 CFR 230.15; Edward F. Smith, 51 L.D. 454
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(2926). Certsihly none of the cited decisions fOle that the entryman
could be deprived

of his entry without compensation,

We scannot doubt thst an apprepristica of lands -by a Covern-
ment agency under the Instructions, January 13, 1916 (44 L.D. 513),
would be subject to any valid entry. existing at the time of tract

eppope
dation

The Solivitor has said that:

"In practice the Department has limited its
authority to reserve from grants made by patent, road
and other rights-of-vey constructed with Federal funcs
“to those cases where construction preceded the initia-

ton of the right on which the patent is based.
‘Instructions of August 31, 1915 (44 L.D. 359) and.
“Instructions of January 13, 1916 (44 L.D.

913).
"

Opinion of April 23, 1958 (65 I.D. 200, 202).

Surely en allowed entry is such en "Initiation of the right" as to
protect it from later sppropriation by a Government agency without
compensation. See Solicitoz'sOpinion of September 30, 1921 (428 L.D.
459, 462). We findno> evidence that the entries involved in either
the 1915 or 1916 ‘Instructions precsedad the Government approp: ition,

The Department's disinclination in the instructions to ac-
“cept “o mere survey" as “an uppropriation of the lend to the public
use", end weging “staking the ores", can hardly be explained except
ae provision fer giving notice to later entrymnen that they could only
enter the lends subject to the Government's appropriated rights. To
be fully consistent with these instructions and the regulations (43
CFR 205.13), we should not encouroge Federal agencies to rely on mere
filing of o map, without.staking the srea on tne ground sufficiently
to evidence an actual appropriation of the land.

The courts have held that o mere settler, who has no allowed
entry, has no rights against the Government. Yosenite Valley ease,
82 U.S. 77, 87 (1872). Like alloved entries, however, we delieve con-
tinued Indian occupancy in good faith would receive protection agzinst
later appropriations, See A.S, Wadleigh, 13 L.D. 120 (1891). The ;

Congress may of esurse extinguish the occupancy rights of any Indisns.
See UnitedStates v. Senta Fe PacificRailroadCo., 314 U.S. 339, 347
(2941);“Tee.Hit Ton Ineians v. ‘UnitedStates,348 U.S. 272 (1955).
Indian occupancy wights are otherwise protected against later adverse
claims or Covernment withdrowols, Cromer v. United States, 261 U.S.a
219 (1923); Schumacher, 33 L.D. 454(1995); Repartmantal Opinicn,
36 I.D. 395 (1939). °

In the TeeHit Ton case supra, the Supreme Court held that
Concress could by

s
statute refuse to recognice Indian tribal rignts

of occupancy and disaualify Indians from compensation for the taking
of timber under a specific statute providing for such timber cubsing.
The case did not hold that a Federal agency could ignore actual
occupancy by an Incian, er group of indians,without specifle provision

yy
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. ¢nere lor by Congress. Whether er not the Indien interest in by loz
coapensoble, the Cepartment's rosition, protecting lawful Indiax:
occuponcy, is,clear, Solicitor's Opinion, 53 1.h. 461, 489 (1932);© Associate Solicitur's Goinion, M-36539, November 19, 1956.

; Ye recognize the additional acuteness of the ywoblen in.
Aleska since the repesi of the act of July 24, 1947 (43 U.S.C., sec.
321d) by Section 21(d)(7) of the Alaska Qnnibus Act of June 25, 1959
(73 Stet. 146). See Associate Solicitor Momornndum, December 23, 1959,/
to Regional Solicitor at Juneau. However, thea needs of Covermenent
agencies should not override the necessity for giving entrymen and
Indian occupants every protection afforded them by previous judicial
ond adsinistrative rulings in the obsence of contrary legislation.
The Field Solicitor's memoranda ofFebruary 14 and February 24, 1958,
to the extent that they ore inconsistent with this opinion, should
not be followed.

(Sgd) C. R. Brodehaw

& RR. Scadshey
Acseclato Solicitor
Division ofPublic Lands

*69844-60 3

C) Intericr--Duplicating Section, Washington, D.C.


