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Roh Jenks, Land Office Manager, Fairbanks; Mr, James B,
) s 3
Uamlin, Eklubna Proiject Superintendent, tureaun of Reclamation: li,
L v -} 3 M
Je he Wright, Real Estate Officer, /ilaska Uistrict, Corps of Enginecrss

(" andy Ifre Be He Swick, liegional Ingineer, Bureau of rublic Roads, have
L. each independently sumitbted Lo vs similar problems concerning ths

acquisition of rights=of~way across public lands by Federal agencies.

The problem presentzed for our consideration by the Bureau

of Heclamation concerns the notation of a right-of-way on the records:
of the Anchorage Land Office and the affect to be given svch notation .
by the Land Office after the right-of-way has been filed by a Federal
agency. For the past several years the Bureau of Reclamation has. '
been planning to relocate the exisbing Eklutna to Palmer electric
transimission line. In planning for this relocationy the Burezu of
ot Reclamation surveyed the prospective routc for the power line and

‘ made an offical plat of the right-of-way evidencing, in detail, the
area to be crossed by the pover line. Accordingly, after the righte
of«ay plat wos prenared, & copy of it was sent to the Anchorage Land :
‘ Office along with a request that the records of that office be noted
- to show the existence of tha right-of-way acress the public domain
lands administered by the Bureau of Land lManagement. The reasons that
the Bureau of Reclamation made the request that the ILand Office records
be noted to evidence the righteof«iay vwere twofold: First, to place
all persons who wish to settle on or who are settling on public lands
on official notice of the Jegal existence of the rightwof-way across
such landsj and, second, tsc place the personnel of the Land Cffice
on notice of the existence of the right-of-way so that it would be
certain that the Iand Oflice would insert a righb-of=-way exception
in 21l patents that might issue to those persons wno are settling
on the public domain. : ‘
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~ After sending the right-~of~way plat to the Land Office, the
Bureau of Reclamation was advised by the Land Office that in the case
of entered but unpatented puclic lands that it was not the practice

.of the Land Office to note the right-of-=uay on the serial register

sheets and in the files and, accordingly, that no exception would

be made in any patent that might issue to thos persons who had setiled’
on the right-of-way lands prior to the date that the right~of-way

was requested o be noted on the records of the Land Office. The

Iand Office further advised the Bureau of Reclamation that whether

or not the land was settled upon before or after the notation of the
right-of-way on the records; that it was wholly without authority to
insert a right~of-way exception for that pariticular right~of~way in
any patent that may issue from the Land Office.

" After receiving the foregoing 1n¢ormatlon from the ILand
Office,; the Bureau of Heclamation has now sought our advice as to
whether or not il should obtain the executlon of and pay for an
easement from & homesteader who had settled on the public domain
prior to the notation of the right-of-way on the Land Office records,

"it appearing that no patent had or has issued to the homésteadar.

Factual situations similar to the problem now under our
consideration for the Buwreau of Reclamation have been presented to

- us on numerous occasions by both the Corps of “ngineers and the Bureau

of Public Roads. The factual situations that have caused the gueries.
from those two Federal agencies have been presented by those agencies

. to us in the following manner.

New roads or the clearing of new trails in Alaska give a
greatly increased value to lands over which or near which they will
pass. One reason for the increased value of such lands is that access
is aiforded to theretofore inaccessible lands. This new access gives:
the people the means of reaching, settling on, and acquiring public
domain lands that were theretofore unavailable for setvlement and
acquisition from a practical standpoint. ¥or this reason, the
acquisition of these new lands along the route of new roads and trails
becomes highly competitive. Thus, persons who wish to acguire new
properties will closely watch the movement of swvey crews employed
by these Federal agencies, ihen these crews appear to be in the
process of surveying the r te of a new road or trail, those persons
will immediately make £ili: ;s .in the Land Office claiming prior right
t0 the acquisition of the zcreage over which the survey crews are
working. After these Federal agencies complete their right=of-way
survey, prepare plats of the right-of-way and file those plats in

. the Land Office, the agencies find that all or a portion of the’

right=-of-way land has been previously filed for by private persons,
Because the filir:s by private persons are prior in time to the filing
of the right=of=: o plats, the Land Offices treat the prlvate filings
as prior in righs o the CGovernment right~ofe-way and, in accordance
with the present :.actice, the Land Office does not make note of the
Federal rlght-0¢~s“y on the serial reglsuer sheets and in the c&se



files connected with entered but unpatented lands. Also s in accordance

with the present practice the Land Office does nol insert a specific
exception pertaining to the right~of~way in the patents tha’c may’

' thcreai‘ter 1850,

A specific exs.mple -of the problem faced by the Corps of
Engineers and the Bureau of Public Roads is illustrated by & recent
case concerning the Corps of fngineers. In this instance the Corps
of Engineers surveyed a righteof-way across theretofore inaccessible
public lands, Whiile the Corps of Engineers was in the process of
surveying and preparing plats of the right-of-way, two persons filed
horestead entries and began to sebtle on the land surveyed for tha
right-of=way« Thereafter, the Corps of ngineers filed a plat of
the r ight~of-way in the Land Office and requested that the records
of the Land Office be noted accordingly. Upon examination, the
ILand Office found that the right~of-way was 10 cross the homestead
entries made by the two persons., dcting in accordance with the
present practice, the Fairbanks Land O0ffice did mot note the righte
of=ay on the serial register sheets and did not make note of the

" right=of=way in the case file pertaining to the homestead applicationse

Subsequently, the Corps of Zngineers attempted to gain access to
the right~of-way, This right to access was denied by the hoane=
steaders; therefore, in order to expedite construclbion, and to acquire

- a Judlclally protected ripght o]f_ /access to the property the Government

filed a Declaration of 'lalfw_ng.,

Then trial was had on the issue of whether or not the settlers
viere entitled to compensation for the Government's use of the lands
for right-of-ray purposes, the court found that the homesteaders were
enbitled to compensation and, accordln'rly, approved a jury award of
$4,150,00 against the Govern; ’37nt for the taking of anprox:.matelj 10
acres of r:.anb-oi‘-ﬁra ¥ lands e~

In this case the Corps of Engineers has requested that an

" appeal be filed because they do not feel that mere entry upon the

public lands would afford the entryman, prior to patent, such a right
as vould entitle him to compensation for the use of the right=of=-way
by the Govermment. The Corps also feels that when they suumit their-
application for a right-of-way over publ_ic lands, with a plat depicting
such right-of~way, that the Land Office in instances where the public
lands have been entered shonld note such right-of-way on the serial
register sheets and in the periinent case file, and insert this righte
of-yay exception in any patent that is subsequently issued embracing
the lands covered by the right=of -waye. They feel that if this action
were taken their rights and interest in the right-of=way would be
afforded greater protection and would be easier to establish in court. .
These same views have also been expressed by the Bureau of Public
Roadse

1/ oee L0 UesSeLeAs 2b0a et seqe

% U.5. v. 180,31 acres of land, Fourth.Judicial Division, Alaska,-
ivil No. n-9qu,h. Judgment dated January 20, 1958,
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" Tn view of the above problems concerning the acquisitibn
and protection of their rights~of-way, the Bureau of lteclamation, the
Corps of Engineers, and. the Bureau of Public Roads have each asked us

'~1f it would be proper upoz their filing an application for a righte

of~ivay over public lundn»n with a plat depicting such right-of-way,.

whebher such land be vacand or entered, for the “Land Office to nobe
such right-of-way wpon the appropriate records and insert a righte
of=way excepition in any patent that is subsequently issued embracing
the lands covered by such right~of-way. They have also requested

our opinion as to whether or not such action wonld protect the Governe

mentfs interest in such landse.

The following is the result of our study concérning the -

questions presentcd by “the EBureau of Reclamation, Corps of Lnganeero

and the Bureau of Fublic Roads for your information and consideration.

the methods and procedures to be follewed by all persons,
including the Federal Governnenﬁ, who wish to obtain a right~of-way
across public land are outlined in Part 24li-of L3 CIR. In so far as

 4e have been able to determine, a footnote to Part 24L of L3 CFR

sets forth the procedure to be followed in the acquisition of a

right-=of-way across public land by a Federal agency, - This foobts

note is found at the beginning of the general right=of-way regulablons

. and reads as follows.

"1/ This part does not apply to the obtaining of
rights=of~way by Federal agencies over unreserved, or wibti
drawn, or reserved public domain lands., Such rights=of=-way
may be appropriated under the principles of the Instructions’
of January 13, 1916 (Ul L.Ds 513), with consent of the agency
maving jurisdiction or control over the land."

Thus, the faregoing footnote to the general right=ofwway
regulations states that the procedure to be followed in acquiring a
right~of-way across public lands by a Federal agency is controlled
in the manner by which it acquires and protects its right~of-way over
all Government land, including withdrawn acreage, by the principles
contained in the Instructions issued by the Secretary of Interior
on January 13, 1916 as they are set forth in L4 L.D. 513. Hence, in
order to answer the question asked us by the Bureau of Reclamation
and the other Federal agencies, we must carefully review and analyze
those Instructions. ©

3/'As used in this memorandum, the plrases, 'public land", '"Federal
and®; and, "the public domain®, are used synonymously 1o mean all

land under the jurisdiction of any agency of the Federal Covernment,

including the Bureau of lLand 1lamagement. For wvarious definitions

.accorded to those terms by the Department, see: 1 L.D. 393; 6 L.D.

239; 6 L.D, 516; 10 L.D, 365; 31 L,D. 2883 L6 L.D. 553 16 L.D. 1095

19 LuDs 549; 53 L.D. 265; 53 L.Da L53; 60 T.D. 129; &5 I.D. 31z .
- 60 I,De L91; 60 I,D. 299; BLM Glossary of Fublic-Land Terms, page 38.
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The TnstructJono of hli L.D. 513 arose as an explanation of
earlier regubatlon issued by-the Secretsry. This earlier regu-

© lation is found in Ll L.D. 3 Inasmuch as the Instructions in bh
"L,D. 513 make direct refcrence +o and rely on the factual background

connected with the earlier regulation of L L.D. 359, we believe that
it is essential for us to analyze both sebts of Instructions in light
of each other before we can clearly portray the principles which
control the procedwre to be followed in the acquisition of rights=
of-way over opbn or withdrawn public Jand by Federal agencies.

The first set of Tnstructions in Ll L.D. 359 dealt with a
problem presented to the Secretary of Interior by the Uepariment of
Agricultuwre. It appears from the facts set forth in Ul L.D. 359,
that the Department of fAgricultwre had received 4 general Congressional
appropriation for the construction of telephone lines, Fursuant to
the auwthority of this approvriation the Department of Agriculture had
gone onto public land and constructed a tvelephone line, This line was

- surveyed and built over public lands which had been previously settled

upon by homesteaders who were atie 7t¢ng to acquire patents to their

‘claims under the public land laws.® Because the line was’ surveyed

and built after the lands had been entered by homesteaders; the Depart=
ment of Agriculture forwarded a plat depicting the right-of-way to
the Secretary of Interjor and requested that such right-of-way be noted

“on the appropriate itand Office records and that an exception protecting

the telephone line Ye set forth in each patent that might Qu.b.;equently
issue from the Lend Office to the homesteaders.

After considering the Department of Agriculture!s request,
the Secretary issued the Instructions of Ll L.De 359, In-these’
instructions the Secretary‘of the Interior, in setting forth the
procedures to be lollowed in such matters; stated in pervinent partd

.as follows:

. "The Secrebary of Agriculture has forwarded to this
Department copies of tracings and field notes of constructed
Forest Service telephone lines crossing lands within national
forests and listed and entered under tne homestead Jaw of
June 11, 1905 (3L otat,, 253)3 requesting that reservations
of rightc of way covering sald lines be inserted in patents
when issued. (Emphasis added)

-¥In the case of M; R¢ Hibbs (42 L.D.y L08), the Departe
ment held that it is without authority to insert in patents

- i/ The homesteaders were settling on thls land and procecding ©0

acquire title thereto from the United States under the Homestead Lew

of June 11, 1905, 34 Stat. 233, 16 U,S.C. 506 et seq. This act provided
for the opening of agriculture acreage in National YForests to home~
steading. After the land was opened to settlement, the homesteader
proceeded to patent in the same manner as other settlers homesteading

under other homcstead laws.
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i %ucd reservations of easements whers nol specifically

avthorized by law. The present ceses involve telephone lines

constrructed over public lands of the United States uader

the authority of the appropriate acts of May 26, 1910 (36
 States, L31), and Harch h, 1911 (36 Stat., 1253), rﬂam.ng

approprlatlons -

to be expended as the Searetery of Agriculture nay
direct for the consiruction and maintenance of « o o
telephone lines . o « necessary for the proper and
sconomical administration, protection, and develoument
‘of the national foregtsu

. WThe lands having been so devoted to a public purpose,
pursuant to a law of Congress, subsequent disposition thereof will
nob, in the absence of an express comnveyance by the United States,
operate to pass title to the prtentee to such telephone lines or the
right of the United States to operate and maintain the same, On the

.other hand, under the circumstances of these cases, il seems unnecessary

and inadvisable to reserve from disposition and eliminate from the
entries and patents definite iracts or areas of land for the protection
of such lines. It is believed that the solution of the matter is to
convey all of the lands included within the area described in any

such homestead entry, and 2ll rights appwtienant thereto, except the
property of the United States, namely, telephone line and appurtenances-
and the Tlfhu of the United States to maintain and operate the sane

s0 long as i1t shall be necessary. This may be accomplished by excepting
the aforesaid property of the United States and the rights necessary
and incident thereto from the conveyance. In other words, instead

of conveying the property subject to an easement; no conveyancs should
be made of the telephone lins or rights appurtenant theretos

"You /—Commlss¢oner of the General Land Office 7 are :
accordingly advised as follows: in cases where telephone lines or 1like
structures have been actually constructed upon the public lands of
the United States; including national forest lands, and are being
maintained and operated by the United States, and your office is
furnished with app ropriste maps or field notes by the Department of

“Agriculture so prepared as to enable you to definitely locate the

constructed line, proper notation thereof. should be made upon the
tract books of your office-and if the land be thereafter listed or
disposed of under any applicable public-land law, you should insert
in the registerts final certificate and in the B tent when issued
the following exception:

"nmceptlng, hovever, from this conveyance that certain
telephone line and all appurtenances thereto, constructed by the
United States through, over, or upon the land herein described,
and the right of the United States, its officers, agents, or
employees to mainbain, operate, repair, or improve the same so

. long as needed or used for or by the Unlted States,
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improvements. = Instructions of January 13, 1916, hl.; L. D. 513."

"The papers transmitted by the Sccretary of Agriculture are

“herewith inclosed.”

Thuss by the foregoing Tnsiructions to the land Office, the
Secretary of Interior stated the rule that where an act of Congress
makes a general appropriabtion of funds to a Department of the Governw
ment for the construction of facililies, and that Depariment of the
Government does actuvally construct the facilities pursuant to the
authority of the appropriation, and thereafter files the appropriste
naps depicting such facilities in the Land Uffice, the Govermment is
entitled to have that facility protected by having the Land CGffice
note the appropriate Yand Office records and inserd a specific
exception in regsrds to such facilities in all patents that will
issue from the Land Office to the entryman on lands crossed by the.
facility. It is also evident from the foregoing instruction that

- the Secretsry predicated his conclusion on the premise that the act

of Congress in appropr iating the funds for the construction of the

facility was equivalent to any other Congressional enactment which
- might specifically order and direct the Iand Office to insert

reservations in pdt7nto , and that the exception was therefore expressly
authorlzea by 1aw.2 :

Sevcral months after the Instructions of Ll L.D. 359 issued

. to the Land Office; the Vepartment of ﬁgrloulcure again wrote to the
Secretary of In’berlor to make additional inguiry concerning the

establishing of rights-of~way across the public domain., In this

second letter to the Secretary of Imberior; the Department of Agrie
culture stated that Congress had recently appropriated monies to the
Department of Agriculturs for the use of +that agency in the construction
of roads and trails. In this second communication o the Secretary,

the Department of Agriculture set forth the following matter in regards
to the new Congressionzl app ropriation:

: 5/ This method of protecting the Government's interest by LLGI"GZLng
. @ specific exceptlon in each patent crossed by the right-of-way is

in accord with the decisions that hold that once a patent issues
withoul any mention therein of any use such as a right-of-way, a
condition subsequent will not be implied and, therefore, after title
has passed from the Covernmént, the Govermment cannot thereafter annex

“any additiomal conditions to the title that would add additional burdens

to or limit the patentee's use of the land. Aorg,an v. Rogers, 79 F. 577,
Writ of Error Dismissed, 173 U.S. 7023 Fordyce & wmchee Ve iioman's
Christian Mat. Libroery 4ssne., 79.Ark. 550; 90 Getle Lobs 7 s (o)

L85,  This method of iInscriing specific right-of-way exceptions in

- patents also found recent approval where the Solicitor in 61 I.D,

161 at page LOL stated inm regards thereto as follows: ", o « b is
settled in the Department that where roads, trails, bridges or other
improvements have been made on public lands and are being maintained
under authority of law and the lands are thereafiocr disposed of the
patent may except the portion of the land that is devoted to such

- ~.
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WThis act provides for the construction of such inproves
ments of the foregoing class as may Ve necessary for the purpose
already enumerated, and provides as well for the maintenance
of those which are already constructed. The expenditure of
money Ilrom this subappropriation, in accordance with its
provisions, would appear to me directly Lo result in devoting
to public purposes the land vpon which such money is expended..
This expenditure may be either for construction or maintenance.
One of the first and most desirable things, either for
construction or maintenance, is definits location by means
of survey. I see no reason why the expense of such survey
should not be charged against the subapzropriation quoted,
and it would appear 40 ne that such expenditure would in
itself be sufficient te devote the land to public purpeses
as being ‘necesuary for the purpose of proper and economical
administration, protGCulon, and development of the MNational
Forests,! _ _ : .

T shall aporeciate it if you will advise me whebher
in the case of such expenditure and the subsequent listing
of the land, your Department has authority to include such
an exception in the final certificate and patent, pro=
vided at the time of listing you are furnished with evidence
of the fact that a certain part of the land has been so
devoted to public purposes, accompanied by the necessary
tracings showing the location and extent of such appropriation.”

Thus, in this second letter, the Secretary was-asked two
questions by the Department of Agriculture. Those two questions were:
(1) Vould the Secretary of Interior extend the princinles set forth
in Uiy LeDe 359 to cover rights~of-way for roads and frails as well as
telephone lines; and, (2) in the event that the Department of Agrloulture
merely furnished the Land Office with evidence of the fact that the
Department of Agriculturo road building appropriation had been charged
W1th the cost of surveying a r1wht~of~*ay would the Secretary of the
Interior modify the principles set forth ian Lli L.D. 359 so that the
Iand Office would place an exception in all patents subsequently issued
as to the lands embraced within such right-of~way even’ though the
contemplated facilities had not at.that time been placed on the land.
This last question from the Departient of Agriculture was predicated
on the basls that the evidence of charging the cost of the survey
against the appropriation would be sufficient to appropriate the lands

" required for the right-of-way to a public purpose so that the lend

Office would be authorized to place an exception in any patents that

" would subsequently issue to entryman occupying the lands embraced

within the right~of~-vay.

The Sacretary of the Interior answered these questions of
the Department of 4griculture in the following manner:

"I am in receipt of your letter of November b, 1915,

- referring to tha instructions of this Yepartment, dated
August 31, 1915 (hh LeDs 359),; to the Commissioner of the

8 '
. A L



(“"; . . . . : i ' . ( .

General Land Office conccvninr conqt"uctod Yorest Service
telephone lines crossing lands within kational. Yerests and
listed and entered under the homestead law or June 1i, '
1900 ¢ o e :

"I am of the opinion that the same reasoning as adopted

-in the Department's instructions of HAugust 31, 1915 to the
- Commissioners of the Ueneral Land Office, relativo to tele-
phone lines constructed under authority of similar appropri.
ation acts applies Lo the other kinds of improvements mentioned
in the above act of iMarch 1, 19153 and that similar excepltlons
as_to lands needed for such improveients may be inserted in
The patent when issved. Your communication, however, would
appear to take the view that a mere preliminary survey is
sufficient as a devotion of the land to the public use indicated.
Without expressing a definite opinion at this time, I would
incline to the view that a mere preliminary survey, which
might or might not be later followed by construction; is -
not an appropriation of the land to the public use. It

would seen that some action indicating upon the ground ite
s6lf that the tract has been devoied to the public use,.

is neccssury-usuch as staking the area to be retained by

the United States, accompanied by a setting aside of a
sufficient part of the appropriation for construction. In
other words, the case should be one of either actual -
construction, or in which tne evidence shows tnat the )
construction has been oproviced for, and will be immediately
undertaken.? {&aphasis added)

EN

question asked by the Vepartment of Agriculiure by advising it thal

the principles set forth in Ll L.D, 359 would not only extend to
telephone lines, but would also cxtbnd to road and trail rightsw
of-way appropriated by the Department of Agriculture pursuant to a

Hence,.the Secretary of the Interior answered the first
5 +h

"Congressional appropriation over entered public lands.

As can be seen from the foregoing quotation in answering
the second question, the Secretary of Interior stated that the Departe-
ment of Agriculture need not svbmit evidence that the roads or trails
had been actuaqly constructed but that it need merely submit to the’
Land Office a map or plat depicting the right-of-way accompaniod by
evidence that the construction of the road or trail had been provided
for by anpropriation and that such construction would be immediately
undertaken, and that in these circumstances the Land Office should
note such rights—-of-way on the appropriate ILand Office records and
insert a sp601f1c exception as to the lands embraced within such

rights=of~way in all patonts That might subsequently issue to the
entryman across whose entry the right~of-way traversed even though
the facilities had not been constructed.

In summary, the conclusions reached by the oecretary of the

* Interior in his instructions set forth in LY L.Y. 359 and L L.De. 513

may be stated as follows::
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1. That the public lands of the United States, whether entered or . >
vacant, may be appropriated by the United States for public use as

" rights=of-way for roads and trails as well as for telephone lines.

2+ That such an appropriation for public use may be elfectvated by
actual construction of the facility on the public lands or by having
a map or plat depicting the right-of-way noted on the appropriate
Land Office records and submitting to the Land Office evidence which
shows that the construction has been provided for by Congressional
appropriation and that such construction will be immediately unders
taken. '

3. That when public lands, whether vacant or entered, have been.
appropriated for right~of-way purposes by either of the above mentiloned
procedures in accordance with a law passed by Congress, which provides
monies for the purrposes for which such lands were appropriated, the
Government agency making the appropriation is entitled to have a plat
oYTHEEaepicting the” 1lands S0 aporopriated {or right-ol=way purposes
noted ot Eppropriate Tanid "Office Fecords and a specific exception
concerning such righl-of-way set forth in all potents that subsequently .
iSsue To an_entryman for lands embracing such right-of-way because

the law providing monies for the purposes of the ap-rooriation is
express authority for the reservation in the patent for lands appropris

g O

ated by the Federal Uovernment pursuant %0 such jiawe

The Secretary's first two concluslons, as seb forth above,
that the public lands of the United States, whether entered or vacant,
may be appropriated by the United States- for public use, and that such
appropriation may be effectuated by actual construction on ths public
lands or by having a map or plat depicting the right-of-way noted on
the appropriate Land COffice records and submitting to the Land Office
evidence which shows that the construction has been provided for by
Congressional appropriation and that such construction will be
immediately undertaken, are in accord with the cowrt ralings which hold
that the TFederal Govermment has sbsolute authority to set aside any
part of ‘the public land for its own use regardless of whether or not
it has been entered by private persons ggder the public land laws
prior to the Covernment!s appropriation~ and that such an appropris-
ation need not be by formal ordp?_or proclmation, but may. be accomplished

by occupation by the Governmentl or by the mere planning to construct

o6/ Irisby ve hitney, {0 Ueoes 1073 lhe Yosemite Valley Lase, 02 U.Ss
77, 87; U.5. v, Henson, 167 U.S. 8813 U.S5, v, riawest ULl Company,
236 U,S. 159, L7hLe : '
7/ See Wilcox v. Jackson, 38 U.S., 498 in which the court held that

The Federal Government's occupation of land for a military site

pursvant to a general Congressional appropriation of funds for guch
purposes effected a -valid app ropriation of occupied public land; and,
that a settler on the land prior to the appropriation was without rights
and could not obtain a valid title to his claim. In so holding the
court stated "o o o that whensoever a tract of land shall have once

" been legally appropriated to any purpose, from that moment the land

thus appropriated becomes severed from the mass of public land; and

" %hat no subsequent law, or proclamation, or sale, would be construed

to embrace it, or to operate upon it, alphough no reservation were
made of it. 10 -
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on public land pursuant to Congressional authority.§/ It has also

~ been held that when the Government does appropriate public lands which
.have been settled upon by perscns under the public land laws that the -

Government aoe7 not have to compensate the settler for the lands so
appropridtedoz -

. The foregoing prnnc103es concerning ihe rxvht of the Federal
Govermment to go onto the public land and place it to public or Covern=
ment use regardless of whether or not it has bcen entered won by
settlers atbenpting to acquire title from the Govermment under the
public land laws, was set forth at length by the court in UeS. ve
Fickett, 205 <ed. 13L. In that case the court had under consideration
T question of whebher. the.Federal Govermment could exercise juris—
diction over a valid but unvatented mining c¢laim. The couwrt nhsld that
the Federal Government could exercise such jurisdicbion., In its
decision the court discussed other judicial eynfe331ons of this same
subject and stated in regards thereto as follows

nt, , o It was said by this court as early as 1839,
in Wilcox v. Jackson, 13 Pet, L9, 5;0 (10 L,Ed. ?6&)9
that, 'with the exception of a féw cases, nothing but the
patent passes a perfect and consummate title,! So, in
Frisbie ve Whitney Vs 9 Wall., 187, 193 (19 L.Ed. 668)@

_ tthere is nothing in the essential nature of these acts’
(entering uwpon lands for the purpose of pre=emption) fto
confer a. vested right, or; indeed, any kind of claim, Vo
land, and 1t is necessary to resort to the pre-smption
law to make oubt any shadow of such right.!' In this case, .
the following extract from an opinion of Atltorney General
Bates was quoted with approval: 'A mere entry upon land,

8/ Lyders v. lckes, ol P.(2d) 232 (36 Folzd) 103, 59 Fe(2d) 077)e

Tn THiS Sase it aopeared that an act of Congress had provided
auvthorization for develovment of harbor facilities. <ursuant thereto

the 4“rmy Engineers made paper plans for the harbor facilities. During
the time that the plans for the improvements were being made, a settler
filed Valentine Scrip for the area to be embraced by the port developmente

"It appeared that the filing was not only prior in time to the order

of withdrawal but that it was also prior in time to a request from
the ¥ngineers to the land Office that the records of the Land Office
be noted to evidence the Uovermmentis right to the port area. The
court upheld the decision of the Secretary which held that the acts

of the Govermment in merely planninc to improve the harbor constituted
a valid Covernment appropriation of the Duollc land and that the land
was riot open to entry or filing.

9/ Russian-American Packing Company v. U, S., 199 U.S, 570; Gibson

V. Dutchings, 12 La. Anne bLO, CO A, Dec. 7723 “mith v. Aﬁ:ﬁﬁ?;“
7T Vashs co, 3h Pac. L33e . )
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with continued occupancy and improvement thereof, glves no
vested interest in it. It may, however, give, under our
national land system; a privilege of pre~cmption., But this
is only a privilege conferred on the settler to purchase

~ lands in preference to others. His settlement protects him
iy . . .
~ from intrusion or purchase by otherss but confers no right

against the governmente' A number of authorities were cited x
~to the same effect. It was held that it was within the power

of Congress to withdrew land which had been pre-empted from \
entry or sale, though this might defeat the imperfect right

of tho settler. In the Yosemite Valley Case, 15 Wall. 77 1
(21 L.Ed. 82), the construction given to the pre-emption

lew in Frisbie v, ¥Whitney was approved, the court observing

(15 Wall. page 88 /721 L.¥de 82 /: 'It is the only construction
‘which preserves a wise control in the government over the {
public lands and prevents a general spoliation of them under {
the pretense of intended pre-~emption and settlement, The ’g
settler, being under no obligation to continue his settlement %
and acquire the title, would find the doclrine advanced by 1
the defendant, if it could be maintained that he was.possessed }
by his settlement of an interest beyond the control of the !
governmhnt, g convenient protection for any trespass and {
waste in the destruction of timber or removal of ores, which X
he might think proper to cmmnlt during his occapatlon of

_the premisesa!

"In Wilcox ve 1!Connel, 38 U.S. (13 Fet.) 498, 515 (10
Le.Tde 26h), the. question before the Supreme Court of the
United States was whether a person holding a registerts
certificate, without a patents; could recover the land.as
against the United States. The court said:

"ide think it unnecessary to go into a detailed examination
of the various acts of Congress, for the purpose of showing
what we consider to bs true, in regard to the public lands,
that with the exception of a few cases nothing but a patent
passes a perfect and consummate title., One class of cases
to be excepted is where an act of Congress grants land, as
is sometimes done, in words of present grant. But we need
not go into these exceptions, The general rule is what we
have stated; and it applies as well to pre-emptions as to
other purchases of public lands. Thus, it will appear by
the very act of 1836, which we have been examining, that
patents are to issue in pre~emptlion cases. This, then, being
the case, and this suit having been in effect against the
Undted States, to hold that the paity could recover as against -
themy; would be to hold that a party having an inchoate and
imperfect vitle could recover against the one in whom resided
the perfect title. This, as a general proposition of law,
vnguestionably cannot be maintained.!
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- BThe goveriment has frequently exercised the right to
withdraw from sale lands previously opened to sale, even
vhore parties of the requisite qualifications have acquired
title to tracts of a specific amount by occupation and

dimprovement; and the Supreme Court of the United States has
~always held that occupation and improvement of the tracts
do- not confer upeon the seitler any right in the land occupied
as against the United States. Campbell v. Wade, 132 UeS. 3k,
375 10 Supe Cbe 9, 33 LeId. 2L0; Frisbie v. Whitney, 9 Walle
187, 19 L,Bd, 668,

In the foregoing decision the cowrt sets forth the general
principles in regard to the controdl thet the Federal Government cxercises
over the public land. In this regard, the court states that the Coverne
ment can appropriate any part of the public land regardless of whether
or not it has becn entered upon by persons who are atoemptlng to acquire
title thereto’ under the public land laws.

These principles relative to. the rights that are held by
persons settling upon the public domain under the public land law
are more fully explained in the Yosemite Valley Case (82 U.S. 77)0
In the Yosemite Valley Case, thes court set forth in debzil the reason
for the bederal dominance over the public lands. The court also defined
what rights are obtained by a settler under the public land laws and
at whalt point the setiler is considered as obtaining a right to patent
which might be superior to the right of the Fovernment to appropriate

~.his claim to another use. The court stated the following:

"The simple question presented for determination is
whether a party, by mere sebblement upon Jands of the United
States, with a declarcd intention o obtain a title to the
same under the pre~emption laws, does thereby acguire such

~a vested interest in the premises as to deprive Congress
of the power to divest it by a grant to anotner party, If
such be the effect of mere settlenent, with a view to pre=
empbion, upon the power of Congress to grant the lands
occupied to another party, it must operate equally to
deprive Congress of the power to reserve such lands from
sale for public uses of the United States, though needed
for arsenals, fortifications, lighthouses, hospitals,
custom~houses, court-heuses, or for any other of the
numerous public.purposes for which property is used by
the govermment. It would require very clear language in
thé acts of Congress before any intention thus to place
the public lands of the United States beyond its control
by mere settlement of a party; with a declared intention
to purchase, could be attributed to its legislation,

"The éuestion here presented was before this court, and
- was carefully considered in the cas¢ of Irisbie v. whilney,
“reported in the 9th of Wallace. Ana it was there held that

13



under the pre~emption laws mere occupation and dwprovement
of any porbion of the public lands of the United States,
with a view to pre-emption, do- not confer upon the settler
any right in the land occupied, as against ths United States,
or impair in any respect the power of longress to dispose of

" the land in any way it may deem proper; and that the power

of regulation and disposition, conferred upon Gongress by
the Constitution, only ceases when all the preliminary acts.
prescribed by those laws for the acquisition of the title,
ineluding the payment of the price of the land, have been
perforied by the settler. When these prerequisites have.
been complied with, the settler for the first time .acquires.
a vested interest in the premises occupied by him, of which

“he cannot be subsequently deprived. He is then entitled to

a certificate of entry from the local land officers, and
ultimately to a patent for the land from the United States.
Until such payment and entry the acts of Congress give to

the sebttler only a privilege of presemption in case the lands
are offered for sale in the wsuval manner; that is, the privilege
Yo purchase them in that event in preference to others. The
United States by those acts enter into no contract with the
sebtler, and incur no obligation to any one that the land
occupied by him shall ever be put up for sale. They simply
declare that in case any of their lands are thrown open for

" sale the privilege to purchase them in limited quantities,

at fixed prices; shall be first given to parties who have
settled uwpon and improved them. The legislation thus
adopted for the benefit of settlers was not intended to
deprive Congress of the power to make any other disposition
of the lands before they are offered for sale, or 1o
appropriate them to any public use.

#The decision in Frisbie v. Whitney was pronounced by
a unanimous court, and subsequent reflection has satisfied
us of its entire soundness. The construction there given
to the pre-emption laws is, as there stated, in accordance
with the construction uniformly given by that department
of the government, to which the administration of the land
laws is confided, and by the chief law officers of the
government to whom that department has applied for advice
on the subject. It is.the only construction which preserves
a wise control in the govermment over the public lards,
and prevents a general spoliation of them under the pretencs
of intended settlement and pre-emptions The setiler being

under no obligation to continue his settlement and acquire’

the title, would find the doctrine advanced by the defendant,
if it could be maintained, that he was possessed by his
settlement of an interest beyond the control of the govern=-
ment, a convenient protection for any trespass and waste,

in the destruction of timber or removal of ores, which he
might think proper to commit during his occupation of the
premises " o

W
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12/ See 43 CFR Pact 101.3. e B

.

. Thu the cowrt in the Yosemite Valley Cas o}reiterated and
eyplalned the r eason for the rule that tThe right acquired by a setiler
on the public domain is subordinate to the right of the CGovernment

" .to place the Federal land to other uses which the Governuwent may

consider to be for the good of all the people and paramount to the
good of a single person. The court stated that a sebiler on the
public.land does not acquire an inchoate or absolute right to a-patent
from the Govermment until the settler has done all the acts required
of him by the Government for the acquisition of his patent including
the payment of fees. The court states that until the settler has
fully complied with all the acts and paid all the fees required of
him, he does not have an absolute righl to patent an? the Covernmend
may w1thdraa or appropriate the land to other use..—x ‘

F?om the foregoing discussion it can be seen that the firsb
two conclusions of the Secretary, as set forth above, are fully supported
by law. - The third conclusion, that an exception may be inserted in
any patent embracing_appropriated public landswhere such lands bave
been approprisved—in-acecondance with a_law passed by _Congress which

‘provides monies for the pwposes for which such lands aré appropriated,

naturally and consequently follows from the principles discussed above.

En e

-If the Governmznt has the aub;orlty Lo _apnropriate nubimc,lpndud whether \
vacanlt or cntered and opend monies provided by an act of Congress to /

construct facilitises on such lands, certainly the Government has the
authority to protect such interest by inserting an exception relating
to such interest in any patent that may subsequently issue for such
lands, If such an exception were not inserted in sybsequent patents
the Govermment would be constantly required to insbitute suit to
establish its interest in the lands. As pointed out above, this

right to make such exceptions has recently been confirmed by the
Intericr Department,t- /and 1i in accordance with the regulations
otherwise found in the code,——/and therefore, we feel that such Dractlce
should be followed by the Land Office. .

L

10/ The Yosemite Valley Gase dealt with a setiler atltempting To
acguire title wnder the old pre-emption law, The doctrine of the

Yosemite Valley Case has,; without exception, been held to apply with

equal anthority to all types of entries under the public land law
including: the Ceneral Homestead Tsw, A, Reirousky, Ll L.D. 6273
sites for Trade and lManufacture, Hussian american Packing Co. Ve UsSes
199 U.S8. 570; the Yownsite Law, Cily of Cuthrie v. beamer, 3 Ukl. 052,
L1 P. 647; the Railroad Selection Acis, laupey V. ladsen, 178 U,Se
215; State lieu Selections, Eastern Oregon Land Company v. Deschutbes
R. Coz 246 Feds LOO; IMining TTaims, U.S. Vo S0.C7est ULl COes 236 UeBe
59; Unsurveyed land and the Reclamation Act, U.o. Ve Banson, 167 Fede
881; and, Surveyed Land, U.S. v. Norton, 19 F.(2d) 836,

11/ See footnote 5, supra.
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In view of the foregc-lnrf it is our conclusion uh’lu when a
Tederal agency files, in the appropriate Iand Office, an application
for a rightzgfi~vay over public ldnﬂs, whether such lands are vacant
or entered = Y along with a plat or map depicting such right-of-~way

.and ev:dence that monies appropriated by law have been spent or will

be immediately exoended on such right-of-way, such right~of-way may
be noted on the appropriate Land Office records and an exception

clause inserted in any patent that is .aubsequrmblv issved embracing
lands covered by such right-cf-way, It is also owr conclusion that

such action by the lLand Office would protect the Covermment's interests:

in such rights~of~waye

We would appreciate your comments on our conclusions and
5f you have any further questions concerning this matter, please
aqvise,

’

LY

Tor ’ohe *ieg:.onal Soliciter

l‘Jéone H:Lle9 CL) /VQJ‘SL]

Field Solicitor
. Juneau eglon

13/ As set forth in the I ore{,o:mg discussiovn, if an entryman has
completed all the requisites of the law and regulations to acyuire
patent to the entered lands prior to the time of the CGovermment's
appropriation, any patent issued.for such entered lands to the
entryman will not contain an exception as to such subsequent Governsw

ment. appropriation. By doing all that is required by the law and
.. regulations means that the entryman has fulfilled all residence-’

EORPAE S

requirements; publwatlon has been made, protest time has elapsed
and all fees have been paide '
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Memorandun : L RlNER T ;
- P . i . I
. s . ; allid i
To: Area Administrator, Bureau of Land Management, Juncad .

From:. Field Solicitor, Anchorage .

Subjeet: Conflict of Ll L.D. 513 rights-of-way with applications
' for Indian ailotments ' '

N .. Reference is made to the Fairbanks Land Office Manager's "
memorandum concerning the above subject. ’ . :
;fm N ‘ - - (3 ; s, y . . > L] .
(gmw' C In this memorandum ¥r. Jenkes advises that one Thillip Peter,
N - . PO . - - s
o : a Hative of #laska, applied for a homestead allotment on November 23, -

1952, under the act of May 17, 19056-(3L Stat. 177; U8 UsS.C. 357),
However, at the time the application was filed the land description
furniched by M. Peter was inadecuate to identify the land applied
for angd the allotment.was therefore not allowed. It was not until
Farch 20, 1956, that M. Peter furnished a description which ensbled
‘the unsurveyed land status section to furnish a status report of these
lands which would permit the allowance of the application. Mr. Jenks

o " also advised that subseguent to Hovember 23, 1952, when lir, Peter's
application was filed, and prior to lfarch 20, 1956, when Mr. Fetor
furnished an adeguate description of the land, a bl L.,D. 513 appr opri-
ation covering portions of the land included in Mr. Peter's application
was nobed on.the tract book, and thal thereafter when the status report
concerning I, Peterls application was submitted this appropriation
appeared in conflict.with his application.

Based on the foregoing facts, Mr. Jenks has requested an
opinion as to whether the allotment application filed in 1952, which
application was predicated upon occupation prior to such date, will
take precedence over the subsequent Ll L.D. 513 appropriation, thus-
requiring the cancellation of thalt portion of the appropriated land
which is in conflict with . Peter's application. I, Jenks has
also requested an opinion as to the.effect of any native apnlication
. for a homestead allotment under the 1906 act, which application is
(%w»' . filed subsequent to a Liy L.D. 513 appropriation, when such native
y o spplication is based upon occupancy prior to the date of such
; : appropriation,

R
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. , 'J’he acts of May 17, 188l (23 Stat. 2l ) and June 6, 1900

(31 State 321-330), prov1de in effect that haLLVGo of Alaska mho

" were using lands and in actual possession of such lands at the time

. of the enactment of the above laws would not be disturbed in thedir
posuesQ1on of such lands, but that the terms under which they could
acquire title to such lands would be reserved for future legislation
by Congress. In Mr, Jenks! memcorandum he has not indicated whethew
Mr. Peter's, or the other anticipated applicant's, claimsof occupancy
are derived from possession based upon the aforementioned acts of
Congress or whether such occupancy was initiated after the enactment
of tlhiese laws.

In view of the fact that those Natives who are or may be
claiming occupancy rights predicated on the acts of 1884 or 1900 may
have greater rights than those claiming occupancy subsequent to such

" dates, we will discuss each situation separatelys

The following discussion is based upon the premise that
occupancy of the land was initiated ouLseaucnt to the aforementioned
" acts of Congress, and is not based upon any'rlghts that maJ have been
acquired in accordance with such acts.

. The act of ﬁaV 17, 1906, supra, as amended by the act of
g August 2, 1956 (P.L. 931, 8lith Congress, Chap. 891, 2nd Session),
reads in pertlnbnt ‘part as follows:

UThe Secretary of the Interior is authorized and
_enpowered, in his discretion and under such rules as.
he may prescrioe, to allot not to exceed one hundred
and sixty acres of vacant, unappropriated, and unreserved
nonmineral land in Alaska, or, subject to the provisions

! " of the act of larch 8, 1922 (L2 Stat. 15, L8 U.S.C.

376=377), vacant, unappropriated, and unreserved land in
Alaska that may be valuable for coal, oil, or gas deposits,
to any Indian, Aleut, or Eskimo of full or mixed blood who
resides in and is a native of Alaska, and who is the head

of a family, or is twenty=-one years of age;"s# # %, (Emphasis
supplled.) _ ] :

e The rcgulutlons bromulgated uursuant to the act of 1906,

as amended, are set forth in I3 CFR Sec. 67.1 to Sec. 67.10. The
pertinent portions of these regulations are found in Secs. 67.9 and
. 67410, fhese scctlons read as follons. . _—

. 16749 Actlon by manager on .aoplications. The manager
will carefully examine eacn apolication, and if he finds it
complete in all respects and no objection is shown by his
records, he will allow it and will advise the applicant of
the allowance by special letter, readlng SUbutuﬂtlally as
follovs: 4

Wowr application unde the act of lay 17, 1906
(3h State 107), No. , for has been




placed of record in this office and forwarded to the
Bureau of Iand lManagement.

"Thls action segregatcs the land frOm the publlc
domain, and no other application can be allowed therefor,
or settlement rights attach, during the life of this
application. ) _

"WIf the apolication is incomplete or in conflict with any
other application or claim of record, the manager will taks
such action as the facts may warrant. The apnlication,
upon allowance, will operate as a scgregation of the land.
Any application subsequently presented which conflicts
therewith in whole or in part, should be rejected; as to
- ‘the part in conflict, subject to apieal, unless rights
superior to those of the Indian or Iskimo claimant are
asserted under the conflicting apollcatlon." : ,
157,10 Proof required before approval of application.
An allotment application will not be approved until the
applicant has made satisfactory proof of five years! use
" and occupancy of the land as an alloiment. Such proof
must be made in triplicate, corroborated by the statements
of two persons having knowledge of the facts, and it should
be filed in the land office. It must be signed by the
applicant bub need not be sworn to. The showing of 5 years!
~use and cccupancy may be submitted with the apvlication for
allotment if the applicant has then used or occupied the
land for 5 years, or at any time after the filing of an
. application when the required showing can be made. The
proof should give the name of the apvlicant, identify the
" appilication on which it is based, and appropriately describe
the land involved. It should show the periods each year
applicant has resided on the land; the amount of the land
cultivated each year to garden or other crops; the amount
- of .crops harvested each year; the number and kinds of
. domestic animals kept on the land by the applicant and the
years they were kept there; the character and value of
"~ the improvements made by the applicant and when they were
made, and the use if any to which the land has been put
for fishing or trapping.®. )

-

The faregoing regulations reveal thdt there are two steps
or phases to be accomplished before a MNative may finally receive his

allotment, TFirst, the application must be allowed by the Land Office
- Manager, and second, the aDpllcutlon after allowance must be approved.

The allowance of the application is predicated upon a careful examinztion
of each application which reveals that the application is complete’

"in all respects and that there are no objections of record.  The
. .approval is based upon satisfactory proof of five years use and
. _occupancy of the 1and applied for as an allotment.
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The law and the regulations also reveal thet the authority
to allow allotments is discrebionary and only vacant, unappropriated,
and uwnreserved lands are subject to allotment, and that any land
applied for under the act is not segregated from the public domain
and does not become land segregated for Kative a¢loiment purposes

_ unbil such application is allowed.

In interpreting the fourth section of the General Allotment,
Act of February 8, 1887 (2L Stat. 388), as amended, which section
pertains to Indian allotments on public lands and which is somewhat
similar to the act in guestion, the Deparitment in the case of Lacey
ve Grondorf et ale. (38 L.D 553) held in pertlnent part as follows:

.. WThe Lith section of the act of Tebruary 8, 1887, provides:

WThat where any Indian not residing upon a reservation,
or for whose tribe no reservation has been provided by treatyy
act of Conpgress, or executive order, shall make settlement
upon any surveyed or unswrveyed lands of the United States
not otherwise appropriated, he or she shall be entLtled,

. upon application . to the local land office for the district
-in which the lands are located, to have the same allotted
to him or her, and to his or her children, in quantities
and manner as provided in this act for Indians residing
upon reservations,

4This act was designated to afford to Indian settlers upon
public lands the same privilege of entering such lands as-
white settlers. Wwhile allotments made under said section
dre necessarily on the theory that the allottees are Indians;
vet they are nob .in the same situation as are allottees of
tribal lands where rights flow from some specific act for
the division of tribal property in which each member of the
tribe has an inherent individual interest. Indian settlers
under the above section are on practicel ly the same footing

‘as white settlers on the public lands. It has been held
that section L of the act of Februery 8, 1887, is in its
essential elements a settlement law, and that 'to make such
act effective to accomplish the purposes in view, it was
doubtless intended it should be administered so far as
practicable like any other law based upon. settlement.!

" Indian Lands=--Allotments, 8 L,D., 647; Instructions, 32 L,D.
17 So that the practice, rules, and decisions governing
white sebttlers on the public lands are, with certain reason-

. able modifications due to the havits, character, and-
disposition of the race, equally applicalie to Indian settlerse!

| From the foregoing it can be seen that Native settlement on public ‘

lands for the purposes of obtaining allotments are governed by the
same rules and principles as applied to white settlers on public

lands. In {his relation it is a well established principle of "law’
that although the occupation of public land by a bona fide settler
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.confers .a prefercnce right over others in acquiring such land which
. Will enable the settlor to protect his intecrest against other indi-
" viduvals, such settlement and occupation does not confer a vested
- right as against the United States in the land so occupied and such

lands may be withdrawm oxr appropriated by the United States at any
time prior to the perfection.of tiils setltlement right even ,though
this action may defeat the inchoate right of the scttlercm/ It has .
also been held that the mere filing of an allotment application
without further compliance with the law or regulations deces mot
afford a hative applicant a vested right to the lands applied L0J2/
and this is particularly true vhere the ¢ 3}lowancc of the allotment
is discretionary as in uhe 1n°tant CaSE e

Tn the instant cdse, although ﬂr. Peter and the other
anticipated allotment applicants may have been occupying public
lands prior to the time a LL L.D. 513 appropriation became effective,
it aopears that they have not, prior to such appropriation, met the
necessary requirements set forth in regulations above 10 segregate
the land from the puolic domain, thus perfecting their entries and

“acquiring a vested right, in that their allotment applications vere

neither allowed nor approved prior to such appropriation. Therefore,
in accordance with the above principles of law their occupation of
such public land prior to the appropriation would merely be .permiissive
until perfected by the allowance of their alloitment applications by
the Land Office Manager, and the United States would have the right

and, the au&horlty'to appropriate the occupied lands for public purposes

any time prior to the approval of the application.

In vliew of the foregomng, it is owr oplnlon that the United
States may aporopriate, pursuant to the prineciples .set forth in Li
L.D, 513, any lands occupied by Matives pursuant to the act of 1906
as amended, when such occupancy is not based upon rights acquired by
the act of 1388L and 1900 even though such occupancy preceded the
appropriation, if such aopropriation was made prior to the allowance

of the application for an allotment. It is also our opinion, in the

circunstances set forth above, that until an application for an

~~allotment is allowed the lands are not segregated for Native purposes.

and that such lands therefore remain a part of the public domain
and are under the jurisdiction of the Bureauw of Land Hanagement, and
that any Ll L.D, 513 c.opromc':La{,:mn effectuated prior to the allowance

17 #risblie v. ehitney, 9 wallo Lo7; Russian <nerican Yacking Co. v.
U So, 20 O, 197, .1.97 UeSe 570 50 L, od, 31140 The -Lose'ﬂ.).te ‘\,c».llp‘f
Case, 15 Wall. 77, 82 U8, 77, .

2/ Clark Jr. ve Bently et al. (On Rehear ng), 51 L,D. 98; Martha
- Head et ale, L3 Le.Ds 507; Louisa walters, 4O L.D, 1963 C. N. Colton

T1271,D,7205.

3/ Opinion April 8, 1937, 56 I.D, 102; Lemicax ve. United States .
et et al., 15 Fo(24d) 518 Yakutat and Southern Lailway V. oetuck Harry

~ < Helr of Setuck Jim, bo LeUs 362; irank ot, vlair (on Petition), 53
’ f.ouo 1914& '

—-
.
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of an allotment application should be processed by ths Bureau of |

Land Management. It therefore follows that if Fr. Peter's occupancy
was nol based won rights acguired pursuant to the act of 1884 or 1900,

- and by L.Ds 513 appropriation was effectvated pricr to the allowance

of ir, Peter's application, the allowance of such application should

- be subject to the Army's right-of-way appropriation.

. As indicated in the foregoing discussion, if in an appliw
cation for an allotment, pursuant to the 1906 act supra, a Hative
bases his occupancy of the land upon rights acquired under the acts
of 1884 or 1900, the applicant may have a greater right or equity
in the land so occupied than those who are not claiming occupancy
pursuant to said acts. The following is a discussion concerning
those applicants who base their occupancy on rights acquired under
these acls. .

The acts of 188L and 1900 read in pertinent part as fbl}cws:'
Act 188l |

M % % That the Indians or obher persons in said district
/Alaska 7 shall not be disturbed in the possession: of any
Tands actually in their use and occupation or now claimed
by them but the terms under which such person may acquire
title to such lands is reserved for future legislation by

" Congressidt it 4k, . . - .

-

Act 1900° L el o

#3 4 % The Indians or persons conducting schools or
wissions in the District /“Alaska 7 shall not be disburbed
in the possession of any lands now actually in their use
angd occupation.# st 31 : :

In the case of United States v. Miller, District Court of
Alaska, Division No, 1 (unreported), the United States, pursuant to
the Second War Powers Act of liarch 27, 1942 (56 Stat. 177, 50 U.S.CeA.
171a), brought a condemnation proceeding in the U.S. District Court
to acquire certain tidelands in .flaslkza. In this action the Tlingit
Indians of Alaska filed an answer claiming compensation and damages
on the basis that they had been in possession of the lands being
condemned ever since the year 1867, and from time immemorial prior
thereto, and that they were the aboriginal wsers and occupants of
such land and entitled to exclusive possession of the-land. The
United states demurred to this answer on the ground that it appeared
from the pleading that the Tlingit Indians had no interest in the

. property sought to be condemned as would entitle them to compensation.

The demurrer was sistained, and since the Tlingit Indians elected
+to stand on the allegations of their pleading, the court filed its.
£inal judgment in which it was decreed that none of the Indians

Coon e ToT, s inanEred L



g "1+ .  should receive any compensation for the taking of the lands and that
e, - the fee simple title was vested in the United States free and clear

( Y. I 7 of any encumbrances whatsoever.  Trom this judgment-an appeal was

‘~‘ . taken by the Tlingit Indians to the Circuit Court.

{

- The Circuit Court_in its opinion FMiller v. United States,
159 ¥.(2d) 997, recognized original Indian title or avoriginal rights
of the Indians in the States of the. United <tates., The court, citing
United States v. Alcea Band of Tillamooks, 329 U,S. LO, 67 S.Ut, 167,
91 L.Id. 29, then stated tnat although Congress unuoubted]v had the
power to extinguish this original Indian title this right could not
be extinguished without compensating the occupants. Although the Circuit
Court held that the original Indian title or aboriginal r ights existed
in the States and that these rights could not be taken by the United
States without comnensation, the court ruled that original Indian
title or asboriginal rights vere nonexistent in Alaska because such
rights had been extinguished by the Treaty with Russia proclaimed by
“the United States on June 20, 1867 (15 Stat. 539). It was then
determined that although the original Indian title or aboriginal

rights had been extinguished by the treaty with Russia the Tlingit
.Indians of Alaska were still protected in their right of occupancy

by the acts of 188L and 1900, and that therefore by analogy with the
‘compensable interest of the Indians in the States for their aboriginal
.rights, these Alaskan Indians vere entitled to compensation for the
‘loss of their rights of occupancy acguired pursuant to the acts of

188L and 1900, Accordingly, the decision of the District Court was
remanded for further proceedings con81steni with the Circuit Court's
d801s1on.

In view of the holding in the Miller case it would appear
that if a Hative applied for an allotment pursuvant to the act of
1906 -and his right of occupancy was predicated upon the acts of
1884 or 1900, thls right of occupancy could not be defeated by a
_hh L.D, 513 apzropriation initiated subsequent to his occupation even
- though such appropriation became effective prior to the allowance of
. his allotnent application, because in accordance with the Miller case
the appropriation and use of such land by the United States without
paying compensation for the use of the land would constitute a teking
‘ . of property without due progess of law in violation of the Fifth
- " ‘Amendment of the United States Constitution. However, in the case
of Tee~Hit~Ton Indians v. United States, 120 Fed, Supp. 202, 15 Alaska
1, 120 Ct. Cle., the Court ol CIlaims redched a different conclusion
than that reached by the Circuit Court in the Miller case.

-

The facts in the Tee=Hit~Ton case reveal that the Secretary
’ of Agrlculturc, by virtue of the authority set forth in the Joint
resolution of August 8, 1947 (61 Stat. 720), agreed to sell to a
pulp. and paper company all of the merchantable timber on a specified
. portion of land in flaska. After the agreement to sell was consun-
N . mated the Tee~Hit-Ton Indians, a clan of the Tlingit tribe, filed
. . sult against the United States alleging aboriginal ownership of
= - the lands and ownership by virtue of the act of 1884 and 1900, and

P
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- olé;mln. compenuatlon for the loss of the timber by v1rtue of the

Fifth Amendment of Lhe Constitution.

‘The Court of Claims refused to decide whether or not the
original or aboriginal Indian title survived the Treaty of 1867, but
held that even if such title survived this treaty such title was not
sufficient basis to maintain this suit as there had been no recognition
by Congress of any legal rights in the Indians to such lands. The
Court also held that no rights inured to the Indians by virtue of
the act of 188L and 1900 that would allow compensation by virtue
of the Fifth Mnendment, and accordingly ohe pebltlon of the Tee»H1t~

- Tons was dismissede

Because of the agreement as to the importance of the gquestion’
of compensation for the taking of land occupiled in Alaska under

- aboriginal use and c¢laim of ownership, and the conflict concerning the

effect of Federal legislation protecting Indian occupation between the.
Tee-Hit~Ton case and the Miller case, the Supreme Court of the United
States granted certiorari in the Tee-Hit=Ton case. 3h7 UeS. 1009, T4

. S.Che 86h, 98 L.Bd. 1133, .

.[n the declslon of the Supreme Court, Pee~Hit-Ton Indians

- v, United ;States, 3LU8 U.S. 272, 75 S.Ct. 313, 15 Alaska 1113, tho

Supreme Court aifirmed the ruling of the Courb of Claims in the Tee~
Hit~Ton case, thus overruling the Clrcult Court‘s holding in ihﬂ

.'Ihller Caso.

. The opinion of the Supreme Covrt reads in pertinent part as
follows: - :

_ - MThe problem presented is the nature of the petitioner's
interest in the land, if any. Petitioner claims a 'full pro-
prietary ownership! of the land; or in the alternative,-at

least a trecognized' right to unrestricted possession, oc=
cupation and use. Either ownersnip or recognized possession,
peltitioner asserts, is compensable, If it has a fee simple
interest in the entire tract, it has an interest in the timber
and its sale is a partlal taking of its right to, 'possess, use
and dispose of it.' United States v. General Motors, 23 Uese
373, 378, 65 S.Ct..357, 359, 89 L.Ed. 311. It is petitioner's
contention that its tribal predecessors have conbtinually claimed,
occupied and used the land from time immemorial; that when Russia
took Alaska, the Tlingits had a well-developed social order
which included a concept of property ownerships thal Russi

while it possessed Alaska in no manner interfered with their
claim to the land; that Congress has by subsequent acts
confirmed and recognized petitioner's right to occupy the |

land permanently and therefore the sale of the timber off

such lands constitutes a taking pro tanto of its asserted

rights in the area.

Lae
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. WThe Govermment denles thal petitioner has any compensa~ -
ble interest, It asserts that the Tee~lit-Tons' property in-

terest, if sny, is merely that of the right to the use of the

land at the Goverrment's will; that Congress has never
recognized any legal interest of petitioners in the land
and therefore without such recognition no compensation is
due the petitioner for any tsking by the United States.

"/“2 7 Ie Recognmﬁlon. ~ The question of recognition

may be disposed of shortly. where the Congress by treaty

or other agreement has declared that thercafter Indians were
to hold the lands permanently, compensation must be paid for
subsequent teking. - The petitioner contends that Congress

: has,sufficiently Irecognized' its possessory rights in the

land in question so as to make its interest compensable.
Petitionsr points sp6011¢cally to two statutes to sustain
this contention. The first is 8§ 8 of the Organlc Act for
Alaska of -¥ay 17, 188k, 23 Dtat. 2h. The second is § 27
of the Act of June 6, 1900, which was to provide for a
civil govermment for Alau <2, 31 Stat. 321, 330. The Court

~of Appeals in the Hiller case, supra, felt that these ‘Acts
.constituted recognltlon of Indian ownership. 159 F.(2d) 997,

1002.-1003, 11 4laska 285, 294-296,

"/~3, 7 We have carefully examined these statutes
and the pertinent legislative history and find nothing to
indicate any intention by Congress to grant to the lndlans
any permanent rights in the lands of Alaska occupied by
them by permission of Congress. Rather, it clearly appears
that what was intended was merely to retain the stetus quo
uwntil further coniressional or judicial action was talenp
There is no partlcular form for congressional recognition
of Indian right of permanent occupancy. It may be established
in a variety of ways but there must be the definite intention
by congressional action or authority to accord legal rights,
not merely permissive occupation. Hynes v. Grimes Packing
Co.y 337 U.S. 86, 101, 69 S.Ct. 968, 978, 12 Alaska 348, 366,
93 Le.Ed. 1231.& * gL A . . :

“(b) There is one opinion in a case decided by this
Court.that contains language indicating that unrecognized
Indian title might be compensable under the Constitution
when teken by the United States. United States v. Alcea
Band of Tillamooks, 329 U.S. LO, 67 S.Ct. 167, 91 L.Ed. 296

"Recovery was allowed undny a jurisdictional Act of
1935, L9 Stat. 801, that permitted payments to a few specific
Indian tribes for ‘legal and equitable claims arising under
or growing out of the original Irdian title ' to land, be-

‘cause of some unratified treaties negotiated with them and

obher tribes. The other tribes had already been compensatede
Five years later this Court unanimously hsld that none of

-
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the former'opinionu in Vol. 329 of the United States Heporis

expressed Lhe view that recovery was grounded on a ‘ltaking

under the #ifth Amendment. United States vo Tillamooks, Bhl
S, 48, 71 S.Ct. 552, 95 L,Ed. 738. Interest, payable on

recovery for a taking under the Fifth Anendment, was denied.

- WBefore the second Tillamook case, a decision was made
on Alaskan Tlingit lands held by original Indian title., #Miller -
ve United States, 9 Cir., 159 F.(2d) 997, 11 Alaska 285, That
opinion holds such a title compensable under the Fifth Amendment
on reasoning drawn from the language of this Court's first
Tillamook case, After the Hiller decision, this Court had
occasion to consider the holding of. that case on Indian title
in Hynes ve Grimes Packing Co., 337 U.S. 36, 106, note 28,
69 5,Ct. 968, 979, 981, 12 Alaska 3L8, 367, 372, 93 L.Ed.
1231l. ile there commented as to the first Tillamook case:
'That opinion does not hold the Indian right of occupancy
compensable without specific legislative direction to make’
payment.' We further declared 'we cannot express agreement
with that /“compensablllty of Indian title by the iiller case]
conclusxon.

: “/~8 7 Later the Government used the Hynes v. Crimes
Packing Co. note in the second Tillamook case, petition for
certiorari, 75 S.Ct. 319, to support its argument that the
first Tillamook opinion did not decide that taking of orig-.
inal Indian fitle was compensable under the Fifth ﬂmendment.
Thereupon +%ixis Court in the second Tillamook case, 3bl U.S.
L8, 7L S.Ct. 552, 553, held that the first case was not
tgrounded on a taking under the Fifth Amendment.! There-
fore no interest was due. This later Tillamock decision
by a unanimous Court supported the Court of Claims in its
view of the law in this present case. See Tee-Hit-Ton °
Indians v, United iStates, 120 F. Supp, 202, 15 Alaska 1,
128 Ct, €1, 82, 87. We think it must be concluded that the
recovery in the Tillamook case was based upon statutory
direction to pay for the aboriginal title in the special
Jurisdictional act to egqualize the Tillamooks with the
neighboring tribes, rather than upon a holdlnv'that there
had been a compensable takln5 under the Fifth Amendment.
This leaves unimpaired the rule derived from Johnson v.
MeIntosh, 8 Wheate. 543, 5 L.Ed. 681, that the taking by
the United States of unrecognized Indian title 1s not
corpensable under the Fifth Amendment.

"This is true, not because an Indian or an Indian tribe
has no standing to sue or because tne Um.ied dtates haS now
consented to be sued for The Laking of ovipinal incian btitle,
but bacause indian occuvpation or Tand Without COVEerrment recw
ognition of ownersnid creatves no rights against toking or
extinction by the united .tates protected vy the ¥ifih
Amendment or any other principle of law,." (amphasis supplied.)

10
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In view of this decision by the Supreme Court, it appears .

- that those Natives whose occupancy. rights are predicated upon the

acts of 188l and 1900 also merely have a permissive right to occupy
the land, and that until this right of permissive occupancy is

" perfected by complying with the law and regulations of the Indian

Klotment Act or one of the other public land laws, such lands may
be appropriated by the Federal Govermment. It is therefore our
opinion that those Natives who file an application to receive an
allotment under the act of 1906, and in such application claim
occupancy dating back to 1900 or 188l, are subject to the same rules
and principles as those set forth above concerning Natives whose

’ -occupancy rights do not date back to 1900 or 188lL,

If we can be of further assistamnce, or 1f there are further
questions, please advise.

For the Regional Solicitor

gé%%iﬁigf”ﬁaégi’ Fleld Solicitor

Junea; Region
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IN REPLY REPFER TO

_UNITED STATES LU 16a7

DEPARTMENT OF THE INTERIOR :

BUREAU OF LAND MANAGEMENT
Box 18kl

Junsau, Alaska | W

i LoJ{U’ .A r' Nis‘n\ l.'“t

— pwd‘@ c%D

. Tos Operaticus Supervisdr. Juneaw . ‘ FuG 1 IC“""
' ' | JUHEAU mfczcg

Subjectt Lk LD 513 - Rightg-of-Way

In recponse to your July 29 memorandum and conﬁning
our receat owversatiom, I gubait the following:

1, Wiles' opindon gtates that prior te the caraing
of equiteblo titd4, Lk LD 513 rightse-of-way nay
. be impozzd over public lande, vacant or aptered.
This would include a small tract leass.
2o The Ulrector's ofrice 1w~ questionsd #iles'
opirici.  They eLate Lhet tnis 1s centrary to tha
_uay the bl 1L is adainiswred in the Stalses, end
* thoy have itaken the matter o the .:ouciwr'q

" . . oﬂ"lca.
S }. “The Dirdctor's office hse sdvised us not to ad- |
SR 311&&“ on the Lesis of the Wilee momorandum '

" until we receive further nctice from them. (8o
copy of memorandum attached.)

* Undar the circumstancss, we have two courses of acticn .
before va. The firpt would be to cesse adjudication altogetier
in cages in whigh this right-cf-way question arises. The sscond’
is %0 proceed with adjudicstion, disregarding Wilea opimcm, and

procesding in the same manuer as in tLhd' pest.in sibstantial cone .
forzmsnes with ths Regiomal Admipdgtratorislds

which you attechad.,~We suggost you follow (he Tatts: ~acticn, D
/ .

Area Adaind strstor

Atteohmant
' SOURCE:

B oid C Ponrel D
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Hezorendiaa
Tos Ares Admimiatoutor, Arca k

frems — Blroolor

Bublects Righls-olfwzy foe Wmt woe med wadeor t.”a
principles of &L L. D, 513

Wmf&rt@ourwmmxﬂmofw9w%wbm -
(S.0hosd). Eiznoca wriling that memorenduam we bave noted Balicitorto
epinion B-38:93, (65 L. D. 200) in uhich it was held that "ic ;:rm%i%
W Dopardtzont bas limited ite authority to recerve froa grents mods.
by patent, roed end other rights-of-way comgiructed with Rederal Pumdas’ .
tc theoe cases whoro %mxcttm proceded the inltdatica of e right .=
ca vhich the patent is bossd.” The ¢plnion bald that a wight-af-way
seress & potenited winding claim cammot be bazed upon constauciisa e
indtiated after tho location of the claim, but in such case hw riphts .
will hove o bo chisinmd from tha losator, 4f cbtaimed bsfore patemt -0 -
isewza, or frvo thoe paltsataed or hls guccessor in title if obladnsd
oftmr ouh laswmanos.”

%2 think that o Flald Zeilsitor's soremsdom o vou of
%‘aﬁy 1k, in vhich bs held Had he siorepristion of & Sovervsr:
- phht-50-007 Bend mpd procede the allowenny of o Bemontaed e ”?2_3 A
m@mmwe with tbde syinlon of oo Colleiler, Wo bellew wo¥ yom L
chonld aob i coplinmify wild the &Mﬂﬁ*’mw spindan B-Gh03 rald
Ywn tha Fald Seliclter's momarenfum, waless poa aro civieed @ WS
wa%&*m&mmm&iwamlywwﬁéw?%w
Assctigle wnaim -

Por the Directers
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UNITED STATES »/,';--/ RS

DEPARTMENT OF THE INTERIOR T .
BUREAU OF LAND MANAGEMENT o '

Anchorage, #laska

VMEMORANDUM
Tos Managers, District Land Offices, Ragion VII o
Fi'om: Regional Administrator

Subjsctg otation of right-of-way on records, under Departmental
: instructions of Janvery 13, 1914 (L& L.D, 513)

1n view cf the increasod activities by agencies of th: Federal Gov ‘erne

ent in Alaska, it is anticipated that maps and plans f:r various projects '
will be filed in the Mstrict Land Uffice for nctaiion of the r'qh\‘a-of-way,
with roqusest that an sxcepting clause te inserted in any nnfu wertiiicate -
"and patant which may be subsejuently issued fer the land afiectad, in actore

dance with vepartmental instructions of Jarwary L3, 1916 (Lk L.D. 513,. liese..

instructions have been hald by the Departrsut 1o awly 1o projfact. co; x"uut.ed

< ettt

( . by any Federal #gency, upon the public lamas,

o By memerandum from the Director, dated say 13, 1949, 1 have een author- _

o ized to cause the appropriate notation to g mada on the racords @ suehy 1 .7 ..
'pro,jects when initially filed in the district land office, without the neceg-
gity ol first obtaining direction from the #ashington office to do =, as -
heretolore under the previous practlce.

: In order that thiere may be uniformity in the processing of suca ca.sea, B
the following procedurs will be adopted- Jo “‘f‘

4

Section 1, Project maps. tiups should be filed in triplicate, shcnng

the definite localion oi the risht~ofway for the project, with relaticn to f’
the public land surveys by courses and distances from the rearest cormar, Un-
less that corner is wmore than six miles distant, in whiich case %e survey should
be connectod with some prominent natural object or perwanent m rmv*ﬂt w?u.ch
can ve readily recognized and recovered, ;

Section 2., #iling cf pro,ject maps, JThe waps shculd be filed in t)m
proper Distwrict land Uffice by tha Chiel Ufficer of tha Federal & 21gy or its
duly authorized representative, tojetaer with a wri tten applicaticn for not.ation
on the tract bouk recerds of uhe iursau of Lund hanagement of the righ -of-way
for the project, in accordance with Departmental Instructions of January 13,
1916 (L& L,D, 513). Tie application should contaia the follewing shou"ngz

(a) . That constructicn of t‘*e project has been authcrized and is to
be gaid for with mney ap;ropriated by Congresa,. .

(b} If the project has been constz'ucted, the da’ e and cost of CON .
truction should be given, or if mot constructad, that its const,ruct,iqn_

. SOURCE:

Bet (Borrell)
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will immediately follow, as no right may be acqu*red oy reason. of
the filing of such maps ior fu.ure construction W__ ‘/
s&quet eni?yv (L7 L.D. I8L5= <.

(¢) 1If the project is, or is te be located on resarved 'bx‘
withdrawn public lands under the jurisdiction of a Federal Arency: ‘
other tuan the Lurcau of Laxd Managemant; a clearance fron such
agency mst accompany the application and maps. A ;

Sec, 1. Action by Aana.;rer. Upon recaipt of the applicatlon and na;
the Manayger will proceed as follows: . ;. AT

(a) Examine the tract books and other avajlable racorda fhn{:‘;as-‘
cartain wnsther the project involves vacant and unappropriated laids, &
If the land affected is entered or patented, he will return.the appll

_cation and maps to the &geacyk filing the same with notice of tnat-“"'-‘ e
_fact,

3
L s K

“/(b) If the project affects varant and unanpreortat~d o >l:w
land, including land in withdrawal or roservaiicn, he will asstsp . a
current serial nurber to the anvlicaiion and mans, standlinr T ’rewv S
the da‘e of filing, and ctherwise treal Yo aume w‘ ari huﬁk;—"uf :
apnlication, and will take the followliag stapa: D

N

(1) txamine the aoplication and maps as to their: .fac"tt
sufficiency and requirements, &s set forth in seecs, 1 and 2,‘ T
8bove. : -

(41) Call upon the agency filing tne ‘appl.;,ation for any
_ additional showing, if reguired, to complete the aoolicatian or
to furnish proper maps,

(ii1) shen tne aoplication and maps are found to be satia-
factory, or “made so after further showing, and the lando affacted
are under the jurisdiction of an agency other than the [Lureau, of
Land Management, and proper clearance by such other agency ig:
shown ‘to. have been obtained, the Manayer will make aopropriate
notations of the riyht-of-way for the project on n s tract book
records, if t'ie lunds are surveyed, or on appropriate maps if.
unsurveyed, and shall insert in any final certificate which_ may
ba 1ssuad for tne land affected and subsejqusntly ~ntered, as ex=
cepting clause sinilar to thiat Juoted in the instructions of Jan- S
wary 13, 1916 (4L L.D, 513), and shall nctify the intarested agency
of the action taken, Hs w111 then transmit a copy of his notigae: of ‘d‘
action taken, together with a copy of the map, to the Director,
Burean of Land Management, Washington, D,C., and ons copy of:
the notice and map to iie Rag,ional Administrator, retaining the
remaining cony of Lhe map for the files of his cffice. ’ o

(iv) Where the project affects lands under the jurisdiction .
¢f the Bureau of Land Management, the Manager shall prcceed as:.
provided in Sec, 3(a), (b), (1) and (11), ard will than transmit §
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the application and two copies of the 'rxap, tor,ether wvith a status report
to the Regional Administrator., Wo notation of the right-of-way. for: such-

projects will be made on the tract books or other record until directed i
by the Reglonal Adminisirator. ' SRS R

Sec, L. Action by the Regional Acimin.‘z.s1’.x'a\‘.<>1'. Bpon receipt of the
application and maps for a project In the cases mentioned in Seci (b)( v)
above, the Regional Administrator shall d etermina whether or not: there areg’
any objections to the construction of the project on the location 1ndica‘eed.
If there i3 no objection, he will by memorandum instruct the Manager to
make the appropriate notations on the tract book and other records inthe T
district land office, and will transmit a copy of the memorandum and 'nap
to the Pirector, Bureau of Land Management and not.i.t‘y the af,ency in qnua ':'-'.,‘."
tion of the act.ion taken, R

Should triere be any objection to the acceptance of the maps and ‘to,. - ,

_ their notation on the records, the Regional Administrator 3hallrcfer ‘the 7,

case to tne Director, for appropriate instmc’ciona.

/8 Lowgll M, Puckett
lowsll M, Puckett A
Rogiona.l Administrmox‘

I concur:

/8/ Abe Barber |
Abe Barber
Regional Counssl

Fairbanks
Director, BLM
CAA, Anchorage .
Alaska Foad Commission .
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UMITED &SATES 5
DEFARTMENT OF THE INTIRICR !
Offise of the Solicitor
Washington 25, D. C.

March 15, 1940
M-36595

Unm oranduﬁ
i
To: " Director, Burcau of Land Management

Frem; Associste Solicitor, Divisicn of Public Lands

Subjact: Appropriation of rights-of-way on public lands for
goverament use

Your office's memorandum of July 9, 1958, colled to our
ottention memorends doted Februsry 14 and 24 (rom the Field
Solicitor to the Area Administirator, both ot Anchorage, which discuss
the effect of Federal apprcpristion of rights-of-way cn entries and

Indian occupancy cloims. Ve have had sdditional correspondence with
the Field Solicitor on this question.

.

The courts have zealously protected the righis of those
vho have made valid entries, ]oc~tions, snd seleclions on publie
lands. In Hastinzs R.R. Go. v. Whitneyv, 132 U.S. 357, 364 (1889),
thé court found in favor of an allowed d homestead entry against a
rallroad ccmpany claiming under a Congressional grant by th2 act of
July 4, 1880 (14 Stat, 87), stating that.

"So long ae it remuine z pubgiuting cutry of
record, whose legality has been passed for by the

land authorities, and their sction remains unreverscd,
it is such &n appropristion of the tract ns scgregotes
it from the publie damain, and therefore precludes it
from cubsequent grants.”

Sec also Cornelius v, Xessel, 128 U.S. 450 (1688); United States v

Herih Areriean So., 253 U.S. 330 (1920); Payne v. Central Pacific
R.R. Co., 255 U.5. 228 (1921).

The Leparjment also has long recognized the vesting of righes
by those holding oallowed entries, for example, against later Govern-
ment withdrawals of public lands. Qp. Atty. Gen., 1 L.D. 30 (1881);
Hatheis Fbart, 14 L.D. 589 (1852); Instruetions, June 6, 1305 (33 I.D.
60., .608). 1In the cases of May C. Sands, 34 L.D. 653 (1900) and John
L. Manev, 35 L.D. 250 (1906), cited in the Field Solicitor's mewo-
raudum, the withdrawal order appears in coch case to have p*ccndud

-allowance of the entry:” The (ormer case held that on entry is a cen-

tractual *1g*t against the Government. We find no c¢lear basiaz moredver
for the 'ugnestod distinetion between vspocifie" and "general® recla-
mation withdrawals. See 43 CFR 230.15; Edward F. Smith, 51 L.D. 49/




(1925), Certalhly none of he cited decisions holc that the eatryman
Lould be depx*ved of his entry without compensation,

Vie \annot doubt thst an apprepristicn of lands by a Covern-
ment ageney under the Ingtruetions, January 13, 1916 (44 L.D. 513),
would be subleet to any valid entry. existing at the tima of tract
cppoopriation, The Sol citor has said that:

"In practice the Department has limited its
authority to reserve {rom grants made by patent, road
end other rights-of-uey constructed with Federal funds
‘4o those cases where construction preceded the initia-

fon of the right on which the patent is based.
antgggt*ons of August 31, 1915 (44 LiD. 379) and.
*Instructions of JanusTy 13, 1915 (44 L.D. )13} "

Opinion of April 23, 1958 (63 I.D. 200, 202).

Surely en allowad entry is such en "initinstion of the righi" as to
protect it from later sppropriation by a Government agency without
compensotion. Seae Soiicitor's Opinion or Septewber 30, 1921 (42 L.D.
459, 462). We find no evidence thst the eniries involved in either
the 1915 or 1916-Instructions pracedad the Governmcnt sppropriastion,

The Department's disinclinatton 1n the instructiong to ac-
"cept "o mere surveyt au “an sppropriation of the lend to the public
uze", cnd wrging “stoking the oreas”, c¢sn hardly be exzplained execept
£z provisicn fer giving notice to later entrysen that they could only
enter the lands subject ito the Government's appropriated rights., To
be fully coasistent with these instructions and the regulations (43
CFR 205.13), we chould not encoursge Federal agencies to rely on mere
filing of o nap, without.staking the sreec on the ground sufficiently
to evidence an actual appropriation of the land,

The courts have held that s mere settler, who has no allowed
entry, has no rights agsinst the GCovernment. Yosemite Valley case,
82 U.S. 77, 87 {1872). Like ollowed entries, however, we belicve con-
tinuved Indisn occupancy in good faith would receive protection ageinst
later appropristions, See A.S, ¥Wadleign, 13 L.D. 120 (1891). The ]
gongress may of eourse extinguish the occupency rights of any Indians.
See United States v. Senta Fe Paeific Roilroad Co., 314 U.5. 339, 347
{1941); Tee Hit Ton Indinns v. nited Stntes, 348 U S. 272 (1955).
Indian occupancy rights are otherwise protected against later advers
celnjws or Covernment withdrowsls., Cromer v. Uunited States, 261 U.u.

— -

219 (192]}; Schumacher, 33 L.D. 454 (1°05), Pnnartnnntal_gptnlrn,
56 I.0. 395 (1939).

In the Tee Hit Ton case supra, the Supreme Court held that
Congress could by statute refuse to recognize Indien tribal rights
of accupaney and discualify Indians from compensation for the taking
of timber under a specific stetute providing for such timber cutiing.
The case did not hold that a Federal agency could igrore actual

occupancy by an Indian, or group of Tﬁdinns, without spceifie provision

..:ér *






