
' Juneau Region
Anchorage Field Office

P, O. Box 430
Ancnorage, Alaska

February 14, 1958

Memorandum

To: J. M, Honeywell, Area Administrator
Bureau of Land Managemenc, Juneau

From: Eugene F, Wiles, Field Solicitor, Anchorage

Subject: 44 LD. Rights-of-way

Bob Jenks, Land Office Manager, Fairbanks;
Mr. James B, Hamlin, Eklutna Project Superintendent, Bureau
of Reclamation; Mr. J. A. Wright, Real Estate Officer, Alaska
District, Corps of KHngineers; and Mr. E., H, Swick, Regional
Engineer, Bureau of Public Roads, have each independently
submitted to us similar problems concerning the acquisition
of rights-of-way across public lands by Federal agencies,

The oroblem presented for our consideration by the
Bureau of Reclamation concerns the notation of a right-of-way
on the records of the Ancnorage Land Office and the affect to
be given such notation by the Land Office after the right-of-
way has been filed by a Federal Agency. For the past several
years the Bureau of Reclamation has been planning to relocate
the existing Eklutna to Palmer electric transmission line,
In planning for this relocation, the Bureau of Reclamation
surveyed the prospective route for the pewer line and made an
official plat of the right-of-way evidencing, in detail the
area to be crossed by the power line, Accordingly, after the
right-of-way plat was prepared, a copy of it was sent to the
Anchorage Land Office along with a request that the records
of that office be noted to show the existence of the right-of-
way across the public domain lands administered by the Bureau
of Land Management. The reasons that the Bureau of Reclama-
tion made the request that the Land Office records be noted to
evidence the right-of-way were twofold: First, to place all
persons who wish to settle on or who are settling on public
lands on official notice of the legal existence of the right-
of~way across such lands; and, second, to place the personnel
of the Land Office on notice of the existence of the right-of-
way so that it would be certain that the Land Office would in-
-gsert a right-of-way exception in all patents that might issue to
those persons who are settling on the public domain.
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their right-of-way survey, prepare plats of the right-of-way
and file those plats in the Land Office, the agencies find

' that all or a portion cf the right-of-way land has been
previously filed for by private persons, Because the fil-
ings by private persons are prior in time to the filing of
tne right-of-way plats, the Land Offices treat the private
filings as prior in right to the Government right-of-way and,
in accordance with the present practice, the Land Office
does not make note of the Federal right-of-way on the serial
register sheets and in the case files connected with entered
but unpatented lands. Also, in accordance with the present
practice the Land Office does not insert a specific exception
pertaining to the right-of-way in the patents that may there-
after issue.

A specific example of the problem faced by the
Corps of Engineers and the Bureau of Public Roads is illus-
trated by a recent case concerning the Corps of Engineers.
In this instance the Corps of Engineers surveyed a right-of-
way across theretofore inaccessible public lands. While. the
Corps of Engineers was in the process of surveying and pre-
paring plats of the right-of-way, two persons filed homestead
entries and began to settle on the land surveyed for the

' plght-of-way. Thereafter, the Corps of Engineers filed a.
Plat of the right-of-way in the Land Office and requested
that the records of the Land Office be noted accordingly.
Upon examination, the Land Office found that the right-of-way
was to cross the homestead entries made by the two persons.
Acting in accordance with the present practice, the Fairbanks
Land Office did not note the right-of-way on the serial
register sheets and did not make note of the right-of-way
in the case file pertaining to the homestead applications.
Subsequently, the Corps of Engineers attempted to gain access
to the right-of-way. This right to access was denied by the
homesteaders; therefore, in order to expedite construction,
and to acquire a judicially protected right of access to the
property the Government filed a Declaration of Taking.1/

When trial was had on the issue of whether or not.
the settlers were entitled to compensation for the Government's
use of the lands for right-of-way purposes, the court found
that the homesteaders were entitled to compensation and, ac-
cordingly, approved a jury award of $4,150.00 against the
Government for: the taking of approximately 10 acres of right-
of-way lands.2/

2/ U.S. v. 180.31 acres of land, Fourth Judicial Division,
Alaska, Civil No, A-9444., Judgment dated January 20, 1958.

@ 47 ULS.C.A. 250a at seq.



ne In this case the Coeps of Engineers has requested
‘that an appeal be filed tecause they du not feel that mere
entry upon the public lands would afford tne eutryman, prior
to patent, such a right as would entitle him to compensation
fur the use of the right-of-way by the Government. The Corps
also’ feels that when they submit their applicavion for a
right-of-way over public lands, with a plat depicting sucn
right-of--vay, that the Land Office in instances where the
public lands have been entered should note such right-of-way
on the serial register sheets and in the pertinent case file,
and insert this right-of -way exception in any patent that is
subsequently issued embracing the lands covered by tne right-
of-way. ‘They feel that if this action were taken their rights
and interest in the right-of-way would be afforded greater
protection and would be easier to establish in court. These
same views have also been expressed by the Bureau of Public
Roads.

i
view of the above problems concerning the ac-°

quisition and provection cf their rights-of-way, the Bureau
‘of Reclamation, the Corps of Engineers, and the Bureau of
Public Roads have each asked us if it would be proper upon
their filing an application for a right-of-way over public
lands ,3/ with a plat depicting such right-of-way, whether
such land be vacant or entered, for the Land Office to note
such right-of-way upon the appropriate records and insert a
right-of-way exception in any patent that is subsequently
{ssued embracing tne lands covered by such right-of-way.
Tney have also requested our opinion as to whether or not
such action would protect the Government's interest in such
lands.

The following is the result of our study concerning
She questions presented by the Bureau of Reclamation, Corps
of Engineers and the Bureau of Public Roads for your infor-
mation and consideration,

The methods and procedures to be followed by all
persons, including the Federal Government, who wish to obtain “3a right-of-way across public land are outlined in Part 2Qhy aerial Boot

of 43 CFR. Insofar as we have been able to determ{mé;a foot- :

note to Part 244 of 43 CFR sets forth the procedure to befollowed in the acquisition of a right-of-way across public
land by a Federal agency. ‘This footnote is found at the begin- é

ning of thegeneralright-of -way regulations and reads”asfollows: |
sees

3/As used in this memorandum,“thepHEASeS, *SUbLIS TaneyKederal =
land"; and, "the public domain", are used synonymously to mean all /
land,under the jurisdictiom of any agency of the federal Govt.,in--
cluding the Bureau of Land Management. For various definitions =

accorded to those terms by the Department, see: 1 L.D.
3333

6 L.D.
2393 & L.D.

216510 1,D.
65331 L.D. 288; 46L.D.55;4¢6n.D

uO L
I
L.D.

3483
63 dD.eet PD. Ns3, 60L.D,. 129;265 dD. 509Po L. De

4913560 1.D £299; BLM
M Glossary

of Public-Land horas. Page 38.



UL this yart does not avply to the obtaining
of vliguts-of-way by Federal agencics over unreserved,
or witidrarm, or reserved puodlic domain lands. Such
ripgnts-cf-way may ve appropriated under the principlesof the Instructions of January 13, L916 (44 L.D. 513),
with consent of the agency having gurisdiction or
control cver the land,"

Thus, tne foregoing footnote to the general right-
of-way regulations states that tieprocedure to be followed
in acquiring a right-of-way across public lands by a Federal
agency iscontrolled in the manner by wnich it acquiresandprotects itsrignt-of-way over all Government Vand; iiicluding
witndrawn acreage, by the principles contained in the
fas tructions issued by the Secretary of Interior on January 13,
1916 as they are set fortn in +4 L oD. 513. Hence, in order to
answer the question asked us by the Bureau of Keclamation and.
the other Federalagencies, we must carefully review and analyze
those Instructions.

fhe Instructions of 44 L.D. 513 arose as an ex-
planation “of@arllerréguiation issued by the Secretary,“THIS earlier regulation is found in 45 L.D. 359. Inasmuch
as the Instructions In 44 LL.D. 513 maké direct reference to
and rely on the factual background connected with the earlier
regulation of 44 L.D. 359, we believe that it is essential.
for us to analyze btoth sets of Instructions in light of each .other before we can clearly portray the principles which con-

- trol the procedure to be followed in the acquisition of rights-
of-way over open or withdrawn public land by Federal agencies.

The first set.of Instructionsin 44 L.D. 359 dealt °
with a problem presented to theSecretary of Interior by the
Department ofAgriculture. It appears from tne facts set
forth tn 44 L.D. 359, that the Department of Agriculture had
received a general Congressional appropriation for the con-
struction of telephone lines. Pursuant two the authority of
this appropriation the Department of Agriculture had gone
onto public land and constructed a telephone line, This linewas surveyed and built over public lands which had been

previousty settled upon by homesteaders who were attempting
to acquizrépatents to their claims under the public land laws.4/

hehomesteaders were Settling onthis landandproceedfug
Oo acquire title thereto from the United States under the

Homestead Law of June 11, 1905, 34 Stat. 233, 16 U.S.C. 506 et
seq. This act provided for the opening of agriculture acreage
in National Forests to homesteading. After the land was opened
‘to settlement, the homesteader proceeded to patent in the same
manner as other settlers homesteading under other homestead lays.



peed S

“Because tie Line was surveyed and built after the lands had
been entered by homesteaders, the Dopantnent of Agriculture
forwarded a plat depicting the right-of-way tc the Secretary
of interior and requested that such right-of-way be notec on.
the appropriate Land Office records and that an exception .

protecting the telephone line be set fortn in each patent
that migrt subsequently issue from the Land Office to the
“nomesteaders,

oe After considering the Department of Agriculture's_
“pequest, the Secretary issued the Instructions of 44 L.D, 359.
In these instructions the Secretary of the Interior, in setting
fortn che procedures to be followed in such matters, stated
in pertinent part as follows:

"TheSecretary of Agriculture. has forwarded
to this

Departnene
copies of tracings and fieid

notes of constructed Forest Service. telephone lines
CrOssingAw.foniin national forests and listed and
Shtersad=under thehomesteadlaw of June11, 1906
(34 Stat.233), requesting that reservationsof |-pights of wa, covering said lines be inserted in
patents when Lssued. (Emphasis added)

"In the case of M. R. Hibbs (42 L.D.,408),
the Department held that it is without authority

—to insert in patents issued reservations of
ments where not specifically authorized by law.
The present cases involve telephone lines con- |

structed over public lands of the United States ©

under |
the authority of the appropriate acts of

“May 26, 1910 (36 Stat., 431), and March 4, 1911
(36 Stat. 1254), making appropriations - °

to be expended as the Secretary of Agriculture
may direct for the construction and malotenanceof ... telephone lines ... necessary for the
proper and economical administration, protectiun,and development of the nattonal forests.
"The lands having been so devoted tu a public5

- purpose, pursuant tc .a law of Congress, subsequent disnosition.
will not, in the absence of an express co..veyance bythe United States, operate to pass title to the patentee to

such telephone lines or the right of the United States to
operate and maintain tne same. On the other hand, under the
circumstances of these cases, it seems unnecessary and in-
advisable to reserve from disposition and eliminate from the.



* Atries ard vatents definite tracts or areas of land for
e ypatection of suci lines It is believea that the
Slaution of tne matteris te convey all cof the lands tn-
eluded ub thin tne arca descrtoed in any such homestead
entry, and all rights appurtenant theretc, except une
preperty of t.:e United States, namely, telenhone Line and
appurtenances and the right of the United States tc main-
tain and operate the same so long as it shall be necessary.
This may be accomplished by excepting the aforesaid property
os the United States and the rights necessary and incident
thereto fron the conveyance. In other words, instead of
convey.ng the property subject to an easement, no conveyance
should ve made of the telephone line or rights appurtenant
thereto,

"you /Commissioner of the General Land Office7
are accordingiy advised as follows: Incases wheretelephonelinesor like structures have been. actually corstructed_uRenfhe public_lands” of the-United§States, dnesiuding national forest
lands, andare beingmatiitained and operated by the United
States, and your office is furnished with appropriate maps
ov field notes by the Department of Agriculture so prepared
a3 to enable

you
to definitely locate the constructed line,

proper notation thereof should be made upon the tract books
of your offt ce and if the land be tnereafter Listed or dis-
posed of under any applicable public-land law, you should
insert in the register's final certificate and in the patent
when issued the foilowing exception:

"Excepting, however, from this conveyance that.
certain telephone line and all appurtenances thereto,
constructed by the United States through, over or upon ©
the land herein described, and the right of the United
states, its officers, agents, or employees to maintain,
operate, repair, or improve the same so long as needed
or used for or by the United States.

"The papers transmitted by the Secretary of
Agriculture are herewitn inclosed.

Thus, by the foregoing Instructions to the Land
Office, the Secretary of Interior stated the rule that where
an act of Congressmakes a general appropriation of funds,to~a Department of the Government”for the constriction,“Of.facilities, and that Department of thé Government does
actuallyconstruct the facilities pursuant to the authority
of the appropriat ion, andthereafter files the appropriate.
maps} depicting. such facilities in the ‘and Offtce, the



Goversment 1s. entitled to nave that facility protectedby
havingthe Land Office note the appropriate Land_Office
records and insert a specific excéptionin pogards to such
facilities in all patents that will issue from ‘the Land
Office to the entryman cn lands crossed by the
It is also evident from the foregoing instruction that the
Secretary predicated his conclusion on the premise that the j

act of Congress in appropriating the funds for the construction
of the facility was equivalent to any. other Congressional
enactment which might specifrically order and direct the Land
Office to insert reservations in patents, and that the ex-
ception was therefore expressly authorized by law.5/

Several months after the Instructions of 44 L.D. 359
issued to the Land Office, the Department of Agriculture again
wrote to the Secretary of Interior to make additional inquiry.
concerning the establishing of rights-of-way across the public
domain. In this second letter to the Secretary of Interior,
the Department of Agriculture stated that Congress had recently
appropriated monies to the Department of Agriculture for the
use of that agency in the construction of roads and trails.
In this second communication to the Secretary, the Department
of Agriculture set forth the following matter in regards to
the new Congressional appropriation:

5/Thismethod ofprotecting the Government's Interest by in-
sertinv a specific exception in each patent crossed by the
right-of-way is in accord with the decisions that nold_that
once a patent issueswithout any mention therein of any,use“such as “aright-of-way, a condition subsequent will notbe
implied “and, therefore,after”title:‘has passedfromthe ~

Government, the Government cannot thereafter annex any ad-
ditional.‘conditions to the title’ that would add”additironalburdens, to or limitthe’patentee's usé of theland.
Morgan v. Rogers, 79 F. S77, Writ of Error Dismissed, 173
U.S. 702;Fordyce & McKee v. Woman's Christian Nat. Library -
Assn.,; 79 Ark. 550, 96 S.W. 155, 7 LRA (NS) 485. This method
of inserting specific right-of-way exceptions in patents also
found recent approval where theSolicltor in 61 I.D. 461 at.
Page 404 stated in regards theretas follows: "... it is set-
tiled in the Department that where roads, trails, bridges or
other improvements have been made on public lands and are
being maintained under authority of law and the lands are
thereafter disposed of, the patent may except the portion of
the land that is devoted to such improvements. Instructionsof January 13, 1916, 44 L.D. 513."



"This act provides for tre corstructton of such
tmprcvenents of the foregotne class as may be neces-
sary for tne purpose alread; enumerated, ard prevides
as well for the maintenance of those which are.already
constricted. ‘Pheexpenditure ofmoneyfromthis sub-
aporopriation, | in1 _accerdance with:ES.provisions,would appear. to._me a irectlyto resul& in,_devoting,
to pubilic yzpurposes

the land
3%Upc which stich money

is exp ~ led, thisexpenditure way yeeither ‘PORewig Er}
ection or maintenance, ne of the first and

mest deesirable things, elther for construction or
maintenance, is definite locatic: by means of survey.
{ see no reason why the expease of sucn survey should
not ve charged against’the subapppoprilation quoted,
nd it would appear to me that su expenditure would

in itself be suffictent to jJeveto the land tu public
purposes aS being ‘necessary fer tic Dirpsse of proper
and economical administration, preultection, and aevelop-~
ment of tne National Forests,!

"ft shall appreciate it if you advise me vhether
in the case of such expenditure ani the subsequent
Listing of the land, vour Deparome.rt, has authority
to include sucn ai exception in the tinal Certificate
and patent, pecvided at tne time cf Listing you are
furnished with evidence of the facl that a certain
part cr tne land has cveen so devoted to public purposes,
accompanied by the necessary tracings showing the
location and extent of such appropriation."

PAus ,
in this. second letter, the secretary was asked

two questions by the Departmeant of Agriculture. Those two
questions were: (i)s Would the Secretary of Interior extende
the principles set forth in +i L.D.359 to cover rights-of-

, for roads and.trails.as well as telephone Lines; and,
(2) in the event that the Department of Agriculturemerely
furnished the Land Office with evidence of the fact that
the Department of Agriculture road building appropriation
had been charged with the cost of surveying a right-of-way
would the Secretary of the Interlor modify the principles
set forth in 44 L.D. 359 so that the Land Office would place
-an exception in all patents subsequently issued_as to the
Larids “embraced within sdén right-of-way éven..tiiougy the
contemplated facilities had not at that time been placed on
the..land. This last question from the Department of
Agriculture was predicated on tne basis that the evidence
of charging the cost of the survey against the appropriation
would be suffictent to appropriate the.lands required for



rhe right-of-way to a public purpose so that the Land Office |
-would be authorized to place an exception in any patents that
would subsequently issue to entryman occupying the landsembraced within tne right-~of-way.

The Secretary of the Interior answered these
questions of tne Department of Agriculture in the following
manner:

"Tam in receipt: of your letter of November 4,
1915, referring to the instructions of this Department,dated August 31, 1915 (44 L.D. 359), to the Commissioner
of the General Land Office concerning constructed _Forest Service telephone lines crossing lands within
National Yorests and

iisted
and entered underthe

homestead lawof June 11, i906...
"I am of the opinion that the same reasoning as

adopted in the Department's instructions of August 31,
~1915, to the Commissioners of the General Land Office,’
“pelative to telephone lines constructed under authority

similar appropriation acts appiies to the other
kinds of improvements mentioned in the above act of
March1, 1915; and that similar exceptions as to lands
needed for such improvements may be inserted In the ~~
patent when issued, Your communication, however, would
appear to take the view that a mere preliminary survey
is sufficient as a devotion of the land to the public
use indicated. .Without expressing a definite opinion|at this time, /t would incline to the view that_a mere
preliminarysurvey, whichmight. ormightnot. be laterfollowed by construction, 1s not an appropriationof theland to the public use.) It would seem that some action®:
indicating upon the ground itself that the tract has
been devoted to the public use, is necessary--such as
staking the area to be retained by the United States,
accompanied by ea setting aside of a sufficient part of
_the appropriation for construction. Inother words,the case should be one of either actual construction,or in which the evidence shows that the construction.
has been provided for, and will be immediately—undertaken.” (Emphasis added)

-

_ Hence, the Secretary of the Interior answered the
first question asked by the Department of Agriculture by ad-
vising it that the principles set forth in 44 L.D. 359 would
not only extend to telephone lines, but would alsc extend to
road and trail rights-of-way appropriated by the Department
of ‘Agriculture pursuant to a Congressional appropriation
over entered public lands.

10
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As can be seen from tne Povegclng quosation in
answerins the second question, tne Secretary of Interior
stated tnat the Department or Agriculture need rot gubmit
evidence that the rcads cr tratis nad been”actually con-

peruse.but that lt need merelyisubmit. to the Land Office
a map op plat depicting the rigit-of-wa; accompanied by
evidence chat the construction of the rvuad or trail had been
provided for by appropriation and that such construction
would be immediately undertaken, and that in those circum-

phances
vthe Land Cffice should note suck rights-of-way on

ne appropriate Land Cffice records and insert a specific
exception as tu the lands embraced witnin such rights-of-way |

‘n all subsequentlyissueto the entryman
across Wuvse entry the _rlght-~or-way traversed even though
she facilities nad not.‘been‘constructed,

In sumiary, the conclusions reached by the Secretary
of the Interior In-his instructions wet forth li 44 LD, 359
and 44 L.D. 513 may be RES BS Ne Toe

on ryOle That tie public lands or the United States, whetner entered
ubvacant, may o¢ appropriated by the United States for public
useassTights-of-way for roads and tratls as well as for tele-
phone lines, .

(2) That such an appropriation for public use maybe. effectu-hed ey“aétial construction“of the “facility on the.“publicLands-Orfy having a maporplat depicting the right-of-way
noted.onthe.appropriate |‘Land Office records and submittingto the LandOffice evidence which snows.that theconstructionhas been provided for oy Congressional appropriation and”that‘such constructionwill”bé"tmmedlately™‘undertaken rn

saprceatenreie8

73) ‘That when public lands, whether vacant or entered, have

\

been appropriated for right--of -way purposes ty either of the
above mentioned procedures in accordance with a law passed by
Congress, which provides monies for the purposes for which
such lands were appropriated, the Government agency making .the
appropriation is entitled to have a plat or map depicting the
lands so appropriated for right-of-way purposes noted on the
appropriate Land Office records and a specific exception con-
cerning such right-of-way set forth in all patents: that subse-
quently issue to an entryman for lands embracing such right-of-
way because the law providing.monles for the purposes of the
appropriation ts express authority“for ‘the “reservation “in. ‘the
patent for lands appropriated by the Federal Government pur-
suant to such law.



The Secretary's first two conclusions, as set forth
above, that the-public lands of the United States, whether’ «<

for publicUsé;~and that such “appropriation”naybe”éffectuated
by actual construction on the public lands or by having @& map>
or plat depicting the right-of-way noted on the appropriate
Land Office records and submitting to the Land Office evidence
which shows that the construction has been provided for by
Congressional appropriation and that such construction will

|

be immediately undertaken, are in accord with the court rul-
ings which hold that the Federal“Government™has 2absolute

—

own..use,regardless of whetherornot” has”been™‘enteredby
private persons under the public ‘land laws prior to the
Government's appropriation 6/and that such an appropriation
neednot be by formal order or proclamation, but may be ac-
complished by occupation by the Government U orby the mere
planning to construct. on public land pursuant to Congressionalauthority .3/

entered or vacant, be appropriated hv the United

authority to set aside any part of the public Land for its

ney, e Yosemite Valley Case,
8. Hanson, 167 U.S. S8i; VS. Vv. Midwest

236 T,a q59, 47a.ecko,’ , 38 U.S. 498 in which the court held
eral Government's occupation of land for a military

site pursuant to a general Congressional appropriation of funds
for such purposes effected a valid appropriation of occupied
public land; and, that a settler on the land prior to the ap-
propriation was without righta and could not obtain a valid
title to his claim. In_soholding the court stated "...that
whensosvera tract of land shall have once been legallyappro-
priated™ to any purpose, from that moment: the lend thus appro-
priated becomes severed fromthemass of‘public land; and that
no subsequent law, or proclamation, or sale, would’be”‘construed‘to embrace it, or to operate upon it, although no reservation

“
were made of it.
8

ders
v. Ickes, 84 P. (2d) 232 (36 F.(2d) 108, 59 F.(2a)

7 6 case it appeared that an act of Congress had
provided.authorization for development of harbor facilities,
Pursuant thereto the Army Engineers made paper plans for the
harbor facilities. During the time that the plans for the
improvements were being made, a settler filed Valentine Scripfor the area to ba embraced by the port development. It ap-
peared that the filing was not only prior in time to the order
of withdrawal but that 1t was also prior in time to a request
from the Engineera to the Land Office that the records of the
Land Office be noted to evidences the Government's right to the
port area. The court upheld the decision of the Secretarywhich-held thatthe acts of ‘theGovernment in merely planning
to-improvetheharborconstituteda valid Government ‘appropri-ation of the public land and that the land was not opentor
entry”or ‘filing.

_
le

6/7 Frisby v. Whit
20.8. 77. 87: U

Vid VOMpan
ee C!

at the Fe
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veIt has also been held that when the Government yf Pgs Sn Pedoes appropriate public lands which have been settled upon” ware
by persons under the public land laws that the Government
doesnot have to compensate the settler for the lands so

appropriated.9/

—

‘The foregoing principles concerning the right of
the Federal Government to go onto the public land and placeit to public or Government use regardless of whether or not
it has been entered upon by settlers attempting to acquiretitle from the Government under the public land laws, was
set forth at length by the court in U.S. v. Pickett, 205 Fed.
134. In that case the court had under consideration the ques-~-
tion ofwhether the Federal Government could exercise “Juris=-“dietion |over a valid but unpatented mining claim: The court.heldthat the Federal Government could exercise such juris-diction. In its decision the court discussed other judicial

>» expressions of this same subject and stated in regards thereto
as follows:

"i.
| , It was said by this court, as early as

1839,. in Wilcox v. Jackson, 13 Pet. 498, 516 (10 L,Ed.264),
Hat, ‘with the exception ofa fewcages, nothing.but the
patent passes& perfect|and ‘consummate title. So,
Prisbie v. Whitney, 9 Wall. 187, 193 (19 L.Ed. 668), ‘there.
is_nothingin the essential nature.of theseacts! (entering
upon lands for the reed oF

preemption)
"to.confer _a.

ee nee enn

ae any shadow of suchright. In this case, the followingextract from an opinion of Aitorney General Bates was
quoted with approval: Ca mere entry upon land, with con-
tinued occupancy and improvement thereof, givesno vestedintereat.in.it.) It may, however,Give, under our national
land system, a privilege”‘of.(pre-emption. But this is
only a privilegeconferred on. the settler to purchaselands in preference to others.) His settlementprotects
him”fromintrusion or purchasé_by others, |but/ confers noright against the Government.'” A number of authorities”
were cited to the same “effect. It was held that it was
within the power of Congress to withdraw land which had
been pre-ompted from entry or sale, though this might
defeat the imperfect right of the settler. In the Yosemite
Valley Case, 15 Wall. 77 (21 L. Ed. 82), the construction
given to the pre-emption law in Frisble v. Whitney was
approved, the court observing (15 Wall. Page 88 PA L.ED.827:

vested right, or, any to land
necessary to resort to the pre-emption law to make

Russian-American Packing Company v. U.3., 199 U.S. 2105ibson ¥. Bubchings, 12 GLa. Ann. 8S, 68 Am. Dec. 772;
Salth v. Arthur, ash. 60, 34 Pac. 433.

13



‘Tt is the only construction wnichn preserves a,
wise control in the Government over the pudlic
lands and prevents a general spoliation of ‘them
under the pretense of intended pre-emption and
settlement. {The se

eeaees
being under no obli-

gation to continue his settlement and acquire
the title, would find “the doctrine advanced by -
the defendant, 1f 1t could be maintained that he
was possessed by his settlement of an interest
beyond the control of the Government, a conven~_
ident protection for any trespass and waste

- the destruction of timber or removal of ores,
which he might think proper tc comnit during
his occupation of the premises ,)'

"In Wilcox v. M'Connel, 38 U.S. (13 Pet.)
498, 515 (10 L.Ed.264), thequestian before the °

Supreme Court of the UnitedStates was whether
a person holding a register!s: certificate, with-
“out apatent, could recover tne land..as..against
the United States.”The court said:

"tWe think it unnecessary to go into a
detalled examination of the various acta of
Congress, for the purpose or showing wnat we
consider to be true, in regardto the public
lands, that with theexceptionof a few_cases
(nothing,but _a patent..passes a. perfect.and con-
Summate ‘title, (One class of.cases tobe excepted4s where an act cf Congress grants land, as is
sometimes done, in words of present grant) But
we need not go into these exceptions. The gen-
eral rule is what we have stated; and it applies
as well to pre-emptions as to other purchases of
public lands. Thus, it wlll appear by the very
act of 1836, which we have been examining, that
patents are to issue in pre-emption cases, This,
then, being the case, and this suit having been
in effect against the United States,(to hold that
the party could recover as against them, wouldbetoholdthat™apartyhavingan inchoate_and_im-
perfecttitle could recover against the one in
whom resided theperfect..title. This, as a
general, proposition of law, unquestionably can-~
not be maintained,

14



"The Government has frequently exercised the.right to witndvay from sale lands previously
opened to Sale, even where parties of the re uisitequalifications have acquired title to tracts of a”
specific mmount ‘by occupation and improvement ; andthe Supreme Court of the United States has always
held’ that occupation and improvement of the tractsdo not confer upon” the settler any right in the
land occupied as against the United

phere
as.“Campbell

ve. Wade, 132 U. S. 34,°37, 10 Sup. Ct. "33 L.ED.
ako; Frisbie v. Whitney, 9 Wall. 187, 4 L.Ed. 668,"

In the foregoing decision the court sets forth
the seneral principles in regard to the control that. the
Federal Goveinment exercises over the public land. (in
tnis regard, the court staves that the Governnent [an] ap-
proprias

@ any part of the public land regardless of whether
OP HOt" LtE™has been entered upon by persons who are’“attelpt>”
ane to acquire title theretc under the public’landlaws.

These principles relative cto the rignts that are
neld by persons settling upon the public domain under the
public land laws, ave i:nore fully explained in the Yosemite
Valley Case (82 U.S. 77). In the Yosemite

Valley Case, the
court set forth in detail the reason for the ederal dom-
inance over the public lands. The court also defined what
rightsare obtained by a settlerunder the public‘¢ land laws
‘andatwhat.pointthé-settler is ccnsidered as obtaining
a right to patent. which. might. be supertor to the right.of.the Government to appropriate nis, claim.to “another “use,
The ccurt stated the followings

"The, simple questicn presented for determin-
ation is whether”a “party, by mere settlement uponlands of the UnitedStates,with a”declared’“ine
tention to obtain’ a title to the same under the
pre-emption laws, does thereby acquire such a_
vested interest in the premises.as to deprive.
Congress of the power to divest Lt “by.a Brantto,another party.) If sucn be the effect of me
settlement, with a view to pre-emption, upon

”

ghe
power of Congress to grant the lands occupied to
another party, it must operate equally to de-
prive Congress of the power to reserve suci:
lands from sale for public uses of the United
States, though needed for arsenals,
cations, lighthouses, hospitals, custom-houses,
court-houses, or for any other of the numerous
public purposes for wnich property is used by
the Government. (rt would require very clear
language in the Acts of Congress before any. 5

intention thus’toPlace” the“public lands of the ..

15



United States beyond its control by inere
.

settlement of a party, with a declaredin-
tention to purchase, (could’be.attributed "to
{ts legislation,

~ ~
.

enone

"Phe question here presented was before
this court, and was carefully considered in
the case of Frisble v.Whitney, reported in
the 9th of Wallace,And it was there held
hat under tne pre-emption laws mere occupa-
tion and improvement of any portion tre”
ubiic landsof”the United States, with a
view to pre-emption, dgnot confer Jupon the.settler any right in ‘the land{~oceupied, as”
against theUnited States, or impair in any
respect”thepowerof Congressto-ai spose”“of.the land in any way it may deem proper };)andthat the powerof regulation and dispésition,
conferred upon Congress by the Constitution,
wouly ceases \when all the preliminary acts
prescribed by those laws for the acquisitionof the title,” includingwhe”paymentof the
price of the land, have been performed by the|gettler, (When

| these prerequisites nave’been
compliedwith, the.‘Gettlerfor the first’ time
acquires a vested interest’ In the premises

quently deprived. He is then entitled toa™
certificate of entryfrom the local land ©
officers, and ultimately to a patent for the
land from the United States, Until such pay-
‘ment and entry the acts of Congress” give to”
the settler only aprivilege of pre-emption
in case the lands are offered for sale in the
usual manner; thatis, the privilege to pur-
chase [them in that.event can preference to
others? The United States by these acts enter
inte no contract with the settler, and incur
no obligation to any one that the land occupied
by him shall ever be put up for sale. They
gimply declare that in case any of their lands
ere thrown open for sale the privilege to
purchase them in limited quantities, at fixed
prices, shall be first given to parties who
have settled upon and improved them, The
legislation thus adopted for the benefit of
settlers was not intended to deprive Congress
of the power to make any other disposition of
the lands before they are offered for sale, orto appropriate them to any public use,

cy him, OL ne cannot be subse-

Bowe
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Frou the foregoing digcussien ib can be sagen
tnat the firet tro eoenclusiens of the Sheretary, as sat
forth above, are fully supperted by las. Thea third eon- L

clusion, that an exception may be Inserted in any patent
embracing eppropriated public lends where such lands have
been appropriated in accordance with a lav pagsead by
Congress which provides monies for the purposssa for which
guen landa sre enpropriated, naturally end consequently follows
frou the principles dlesussed above, If the Government
hes the authority to eppropriate public lands, whether
yacant or entered end apend monies provided by an act of
Congresz to construct facilities on such lends, certainly
the Govermamt han the authority to protect such interest
by inasrting on exception relating to such Interest in any
patent that may subsequently lesus for nuen lands, £ guch
aa exception wera not ingsarted In submequent patents the
Governagac would ba constantly reauirad to institutes ault
%9 eatebliah ite Anteress in the lends, Aas pointed out
above, this wight to make such exceptions has resently been
confirued by the Interior Dapartment,11/ and is in ascerd-
ancs with the regulations otherwiae found in the code ,12/
and therefors, ve feel that such practice should be followed
by the Lend Offices.

Tn view of the Soregoing 1b ise our conclusion
thet when 1 Padsral agency Liles, im tha supropriate Land
Offies, mn aeplicetion for a rieht-of-way over public lends,.
whether sneh lends ave verens or enterad,13/ elong with a
Plat or mem devleting such right-ef-vay and avidenes that
monies sourepriated by law have boon spent om will be im-
neadlataly expended on sush right-of-way, sush pight-of-way
many be need on the appropriate Lend Offices racormda and an

AV/ Sea footnoke 5, supra.

12/ See 43 GER Part 101.3.

12/ As aah Sorbhn in thea Porsgeoing discussion, if an entry-
mem Ane sormleted all the vequisites of the Law and regu-
Lations to ecanirs patent to the entered lands prior to the
tims of tha Government's arpograpriation, any patent issued
for auch entered lands to the entryman will] mot contein an
anesption as Go such subsequant Yovernmenk appropriation.
By acing all that ta required by the law snd regulations
Reans that the entryman has fulfilled all residences require-

1 gente, paoliieation has been mato, protest time hag elapsed,9nd all fees have been paid. “

’
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