" Juneau Regilon
Anchorage Field Office
P. 0. Box 480

Anchorage, Alaska

February 14, 1958
Memorandum

To: J. M, Honeywell, Area Administrator
Bureau of Land Managemenc, Juneau

From: Eugene F,. Wiles, Field Sollcltor, Anchorage

Subject: 44 L,D, Rights-of-way

Bob Jenks, Land Office Manager, Falrbanks;
Mr. James B, Hanlin, Eklutna Project Superintendent, Bureau
of Reclamation; Mr, J. A. Wright, Real Estate Officer, Alaska
District, Corps of Engineers; and Mr, E, H, Swick, Regional
Engineer, Bureau of Public Roads, have each 1ndependently
submitted to us simllar problems concerning the acqulsition
of rights-of-way across public lands by rFederal agencles,

The problem presented for our conslderation by the
Bureau of Reclamation concerns the notation of a right-of-way
on the records of the Ancnorage lLand Offlce and the affect to
be gilven such notation by the Land Office after the right-of-
way has been filed by a Federal Agency. For the past several
years the Bureau of Reclamatlion has been planning to relocate
the exlsting Eklutna to Palmer electrlc transmission line.
In planning for this relocation, the Bureau of Reclamation
surveyed the prospective route for the pcwer line and made an
official plat of the right-of-way evidencing, 1in detall the
area to be crossed by the power line, Accordingly, after the
right-of-way plat was prepared, a copy of it was sent to the
Anchorage Land Offlce along with a request that the records
of that offilce be noted to show the existence of the right-of-
way across the public domaln lands administered by the Bureau
of Land Management, The reasons that the Bureau of Reclama-
tion made the request that the Land Office records be noted to
evidence the right-of-way were twofold: Flrst, to place all
persons who wish to settle on or who are settling on public
lands on officilal notice of the legal exlstence of the right-
of-way across such lands; and, second, to place the personnel
of the Land Office on notice of the existence of the rilght-of-
way so that 1t would be certain that the Land Office would 1n-
.gert a right-of-way exceptlon in all patents that might issue to
those perscns who are settling on the public domaln.



Aafter sending tne right-of-way plat o thz Land
Cf{lice, the Burszau of Reclauatioc.a nan advizzd oy “ue Land
Offlca that in Uhe case of satered Lub u.paberted pablic
randg Shat 1t wasz a0t the practice o8 the Tan i Cfficze Yoo
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wobe the plpht-ci-way on tie rerial regisber sheets and in
p e

e files and, acvcordirgly, bhat 1.0 exception would be made
Laany patanu t..at inlgnt Lssue %o those pIrsons Lwno had
gatblied i tlie *Jguf~ox-way lands prior Lo the da%ve that.
Lhie prignt- cL-way was requested te be Lted ou taz vecurds

O a Oiflce farther advised the

uf‘ulp pard Cffice, lie Lan
urcaun of Reolanmablon that wiether or nobt tue iaid was seb-

.ied upui before or after the sotatlun of the right-of-way

o0 bhe vevords, that 1t was wholly without authority to insert

a right-of-way exception foo that particular rignt-of-way in
~any pabent that may lssue  from the Land viflice,

After receiving the foregolrn,; . information from the
the bureau of Reclamation hag now sSCagiht our
winether or not 1t should obtai“ tae execublon ;
cay [or an easement fronm a swmesteader wao iad settled:
o t.e rarvlic domalil prior Lo thie netablon of the 1lght-of-way
on She Tand Offlce records, iU appearin. that no patent had
SO nus lssued Lo tne “Uu35t9adef.

Factual situations sinmilar to tre problem now urder
S ourconsideration for the Bureau ol geclamatlion have been
“ preseunted to us on onumerous occasions by beth the Corps of
'Tngineevs and the Fureau of Public Roads., The factual situ-
atlons thal have caused the quevies fren bYhose Ltwo Federal. oo
Sagenvies have been presented by tloos:z agencles Lo ug in tihe
~ fodllowlir, manner s

&
New roads or the clear!ing cf wmew Crailcs 1Ir ‘lash
Sive a sreably iicreased value to lands cver wiiich Lr near
-whiclhi ©rerr will pass C.e reasoun for Uhe Licreas:2d value of
ctucholands 1o tlat aC"‘Q“ e alfloried tu thapeloilpe lwraowses
CTewrnie lands, ‘nls o new acraEss glve trhes polnlzs foe peans oo
«f reaching, sebtling va, anu acqulirice ratlic domaln lands o
tilat were therstofore mnavallable for settlzmeh* ane _acqatsl-
S Sion from a pragtical standpoint,  por ! L3M£$@wwwwwtﬂtﬁé&ﬁwV;
quisition of these new landa aloy the »ote of hnﬂ roads.
and tralls becomes nighly coupetliive PUSVE- I o153 & V)
wish to acaulire saw.propertics w! 1gwwmyhm4[ wat,“
wenh o survey craws a2mpiojyed by these r:leral A, 20
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C Whe™fTEE& crevs appear o Le Lo
. the route ol a new s~oad or Lrall,
“ately malkke filin in the Land CfF

bo tue acqu*>1t¢u“ cf the acreage S e 3arve
erews are worklng. After trese kedera cramoles courlete



" that all or a portion cf the right-of-way land has been
. previously filled for by private persons. Because the fil-

* reglster sheets and 1n the case flles connected with entered

. entries and began to settle on the land surveyed for the

- Land Office did not note the right-of-way on the gerial.

~of-way lands, 2/

© their right-of-way survey, prepare plats of the right-of-way
~and file those plats 1n the Land Office, the agenciles find

1ngs by private persons are prlor in time to the flling of
~ the right-of-way plats, the Land Offices treat the private
 fi1lings as priocr in right to the Government right-of-way and,
1n accordance with the present practice, the Land Office

does not make note of the Federal right-of-way on the serial

.. but unpatented lands. Also, in accordance with the present
- practice the Land Office does not Insert a specific exceptlon
pertalning to the right-of-way in the patents that may there-
after lssue.

A specific example of the problem faced by the
Corps of Engineers and the Bureau of Public Roads is i1llus-
trated by a recent case concerning the Corps of Engineers,
In this instance the Corps of Englneers surveyed a right-of- =
~way across theretofore inaccessible public lands. While: the
. Corps of Englneers was in the prccess of surveylng and pre-
- paring plats of the right-of-way, two persons filled homestead

right-of-way. Thereafter, the Corps of Inglneers filed a.
- plat of the right-of-way 1ln the Land 0Office and requested
" that the records of the Land Office be noted accordingly. S
Upon examinatlon, the Land Office found that the right-of-way
was to cross the homestead entries made by the two persons,

Acting in accordance with the present practice, the Falrbanks

- reglster sheets and did not make note of the right-of-way
- in the case flle pertalning to the homestead applications.a
- Subsequently, the Corps of Englneers attempted to gain access
" to the right-of-way. This right to access was denled by the

homesteaders; therefore, in order to expedlite construction,
and to acquire a Judicially protected right of access to the

property the Government filed a Declaration of Taking. 1/

~ When trial was had on the issue of whether or not . .
the settlere were entitled to compensation for the Government's
- use of the lands for right~of-way purposes, the court found
~_that the homesteaders were entitled to compensation and, ac-
_cordingly, approved a Jury award of $4,150,00 agalnst the

~Government for the taking of approximately 10 acres of right-'

I/ See 4T ULS.U.K. 2588 6f Seq.

2/ U.S. v. 180.31 acres of land, Fourth Judicial Division,
"Alaska, Civil No, A-944l, Judgment dated January 20, 1958.



SN In this case the Corps of Ingineers has requested
‘that ann apreal be filed tecause they du not feel that mere
entry uponr the public lands would afford the euntryman, prior
to patent, such a right as would entitle him to compensation
for the use of the right-of-way by the Govermment, The Corps
"also feels that when they submit thelr application for a
right-of~-way over public lands, with a plat dJdeplcting sucen
;rLbht—Of -way, that the Land Cffice in instances uwhere the ;
“public lands have been entered should note such right- of~way
‘o1 the serial register sheets and 1n the pertinent case file,
“and 1lnsert thils rignt-of-way exceptlion in any patent that 1s
~subsequently 1ssued embracing the lands covered by the right-
of-way. They feel that if this actlon were taken thelr rights
and interest 1n the right-of-way would be afforded greater
protection and would be easier to establish in court., These
same views have also been expressed by the Bureau of Public
Roads., /

S In view of the above problems concerning the ac-
&quisition and protection cf thelr rights-of-way, the Bureau
~of Reclamation, the Corps of Englneers, and the Bureau of
~Public Roads have each asked us 1if 1t would be proper upon
~thelr filing an application for a right-of-way over public
:lands,g/ with a plat deplcting such right-of-way, whether
guch land be vacant or entered, for the Land Office to note
such right-of-way upon the appropriate records and Iinsert a
right-of-way exception in any patent that 1s subsequently
~1ssued embraclng the lands covered by such right-of-way.
‘They have also requested our opinion as to whether or not v
~such action would protect the Government's interest in such
~lands. '

L The following is the result of our study coucernimt
the questicns presented by the Bureau of Reclamatlon, Corps
of Engineers and the Bureau of Public Roads for your infor-
mation and conslderation.

— The methods and procedures to be follouwed by all

~persons, 1lncluding the Federal Government, who wish to obtaln
"a right-of-way across public land are outlined in Part 2Ul wer:
~of 43 CFR. Insofar as ve have bcen able to determfﬁ€?~5‘fbot
note to Part 244 of 43 CFR sets forth the procedure to be ,
. followed 1n thé acqulisitIon of a right-of-way across public =
~land by a Federal agency. This footnote is found at the begin-
,ning of the gen@ral right-of~way revulations and reads ”s fullows

S UV S———

o s

;ths'ﬁ§éa‘1n'fhis memorandum, *he phrases, pdbiIE'IéEHT CTWedera
" Tand"; and, "the public domain", are used synonymously to mean al
~land,under the Jurlsdictlion of any agency of the Federal Govt.,in
‘cluding the Bureau of Land Management. For various definltions
~accorded to those terms by the Department, see: 1 L.D. 333; 6 L.D
239; 6 L.D, l6lOLDb 1 L.D. 298; U46L,D.55;L5L.D :
43 L.D. )u9 53 L.D. 365,3;%, R 183, 60k b 1201786 1503145 80 1. D.
491, 60 .D 239, BIM Glossari’r of Public-Land Tenns, Page 33.
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";/'1hi° nart does not apply to the obLalnlng
ol rigute-of-way by Federal. agencles ovzr unresa2rved,
or witaudrawm, or reserved puvlic comaln lands, Sweh
rigntz-cl-way may uve approprlauco unoer the pr*nclplos
of the lastruetions of January 13, 1516 (h« L.D. 513),
with consent of the agency having jurisdiction or
control cver the land,"

. s Ihus, the foregoing footnote to the gpleral right-
gof—uay regulations states that the procedure to be followed
in acquiring a rignt-of-way across public Tands by a Federal
agency iS controlled in the manuer b\ wwLoh it aCQULPeS and

‘witndrawn acreage, by the principleb conta;ned in tp .
Ins tructionb igsued by the eopetapy of Interior on January 13,7i‘
1916 as they are set forth in 44 L,D, 513, Hence, in order to
_answer the questilon asked us by the Bureau of Reclamation and. = .
_the other Federalsgencles, we must carefully review and analyze =
. those Instructions, C

e _The_ Instructlions of 44 L.D, 513 arose as an exr
planation of “earllev vYépulation issued by the becretarjw
"This earlier regulatlon 1s found in 4% L.D. 359. Inasmuch

as the Instructions In 44 L.D. 513 maké direct reference to

and rely on the factual background connected with the earlier

regulation of 44 L.D. 359, we believe that it 1s essential :

for us to analyze both sets of Instructlions in light of each :
~other before we can clearly portray the principles which con-
- trol the procedure to be followed in the acquisition of rights-
j;of—way over. open or wlthdrawn public land by Fecderal agencies, .

: i The first set.of Instructions in 44 L,D, 359 dealt ¢
iwith a problem presented to the Secretary of Interior by the
- Department of Agriculture., It appears from the facts set
forth in 44 L.D, 359, that the Department of Agriculiture had
-recelved a general Congressional appropriation for the con-
- struction of telephone lines. Pursuant to the authority of-
‘this appropriation the Department of Agrlculture had gone . i
onto public land and constructed a telephone line, This ljn° ,
was surveyed and built over public lands which had been = . :
previousily settled upon by homesteaders who were attempting )
:wto acqu*ré patents to their claims under the public land laws 3/

he homesﬁeaders were settling,on~this Tard and proceediag
~ to acqulre title thereto from the Unlted States under the
Homestead Law of June 11, 1905, 34 Stat. 233, 16 U.3.C. 506 et
- seq. This act provided for the openlng of agriculture acreage
- 1In National Forests to homesteading. After the land was opened
to settlement, the homesteader proceeded to patent in the same
- manner as other settlers homesteading under other homestead laws,



fBecauce the line was surveyed and built after the lands had
been entered by homesteadersg, the Deparuwenu of Agriculture
forwarded a plat deplctling the right-of-way tc¢ the Jecretary
of Interior and requested that such right-of-way be noted on
~the appropriate Land Offilce records and that an exception :
protecting the telephione line be set fortin In each patent
that might subsequently issue from the Land 0fflce to the
“homesteaders,

S After cons*dering the Department of Ap rivulture 8
7request the Secretary issued the Instructions of 44 L.D. J39
In *these instructions the Secretary of the Interior, in setting
fortn the procedures to be followed jn such matters, stated
in pertinent parv as follows:

"The Secretary of Agriculture has forwarded
to this Department copies of tracings and flelid
‘notes of _constructed Forest Service telephone lines

L CcrogsingpAw. t 1in natlonal forests and listed and
*edie}ﬁa under the liomestead law of June 11, 1506
(34 Stat. 233), requesting that reservations of

“rights of wa, covering sald lines be inserted 1n

patents when lssued. (Emphasis added)

"In the case of M. R. Hibbs (42 L.D.,408),
~the Department held that it is without authority -
to dnsert in patents 1ssued reservations of ease-
ments where not specifically authorized by law.
- The present cases involve telephone lines cor-
8tructed over public lands of the United States
;.under fhe authority of the appropriate acts of
‘May 26, 1910 (36 stat., 431), and March 4, 1911
(36 stat. 1“53? making  appropriations - ' e

to be expended as the Secretary of Agriculture
way direct for the construction and maintenance
of ... teiephone lines ... necessary for the
proper and economical administration, protectiuh,
and development of the national forests,.

- "The lands havinb been so devoted tu a public
,spurpose, pursuant tc a law of Congress, subsequent disrosition
© thereof will not, 1In the absence of an express coi.veyance by

- the Unilted States, operate to pass title to the patentee to

- such telephone lines or the right of the United 3tates to
~operate and maintain the same., On the other hand, under the
clrcumstances of these cases, 1t secms unnecessary and in-
advisable to reaserve from disposition and eliminate from the
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ulicq ard natents definite tracts cr areas or land for
2 npotection of guch lines, It is hellisvea that the

Siusion of the matter is te cenvey all of the lands in-
cluden wlshin thie arca descriszd In any =such homestead
jentry, ard al: rights appurtenant therctc, except tie
preperty of t.oe Unilted 3tates, namely, telephcne 1line and

iannurtonaﬂceo and the right of the United States te maln-
”{tair and cperate the same so long as it shall be necessary.
This may hte accomplished by excepting the aforesald property
g~uf the United States and the rights necessary and l1lncident
‘ ‘ereto from the conveyance., In otheyr words, lnstead of
convey: ng the property subjJect to an easement, nc conveyance
should be made of the telephone line or rights appurtenant
thereto,

"You éfbommissioner of the General Land Office
lare accordingly advised as follows: In cases where telephone
f%~ines or liub structure nave been actually constructed upcn
; »Htates, ian uding national forest
i;lands, ahd are beingkmalntaibed and operated by the United
. States, and your offlce 1s furnished with appropriate maps
or.fleld notes by the Department of Agriculture so prepared
a3 to erable yuu‘to definltely locate the constructed line,
proper notation thereof should be made upon the tract books
of yeur offt Le and 1f the land be thereafter listed or dis-
posed of under any applicable public-lard law, you should
~ilnsert in the register's final certificate and 1n the patent
kwhen issued the fOLlOW1ng exception:

S "Excepting, however, from thils conveyance that
ﬁf‘ceruain telephone line and all appurtenances thereto, 5
. constructed by the Unlted States through, over or upon e
- the land hereln described, and the right of the United
States, its officers, agents, or employees to malntalin,
operate, repalr, or improve the same so long as needed
or used for or by the Unlted States.

S "The papers transmitted bj the Secrctary of
!»Agriculture are herewltn inclosed.

" Thus, by the foregoing Instructions to the Land
: Office, the Secretary of Interlor stated the rule that where
~an act of Congress makes a general appropriatior of funds

to~a Départment of the Government for the constriction. oﬁw,
facilitieaJ and that. Department of the Government d




Go‘o:¢men ».1s entitled to ;avn that facility protected by
having the Land Office note the appropriate Land Office
records and insert a spechLQ exception in ragards o such
facilifles in all patents that will 1ssue from the Land

Office to the entryman cn lands crossed by the facllity.

It 1s also evident from the foregoing instruction that the ;
_Secretary predicated hls concluslon on the premise that the i
tact of Congress in appropflating the funds for the constructilon
of the facllity was zqulvalent to any. other Congressilonal’
enactment which might specilically order and direct the Land
Office to insert reservations in patents, and that the ex-
ception was ther efore expressly authorized by law.5/

Several months after the Instructions of 44 L.D. 353
tssued to the Land Offlce, the Department of Agriculture agaln
wrote to the Secretary of Interior to make additional inquiry.
_concerning the establishing of rights-of-way across the public
“domain. In this second letter tc the Secretary of Interlor,
~the Department of Agrlculture stated that Congress had recently
approprlated monies to the Department of Agriculture for the
use of that agency 1n the construction of roads and trails,

In thils second communication to the Secretary, the Department
of Agriculture set forth the following matter 1n regards to
the new Congressional appropriation:

5/This method of protecting the Government's Interest by in-
serting a speclflc exception in each patent crossed by the
right-of-way 1s 1n accord wilth the decislons that nold that
once a paten issues thhout any mention therein of’any use

implied and, Lherefore, after titlg _has passed_ from the
Government, the Government cannot thereafter annex any ad-
diti onal_.,cppg,itiom to thé title that would add” adattional
burdens, to or TimIt the patentee's use of the land,— "
Morgan V. Rogérs, 79 F. 577, Writ of Error Dismissed, 173

U.S. 702; Fordyce & McKee v, Woman's Christian Nat, lerarz
Assn,, 79 Ark. 550, 96 S.W. 155, 7 LRA (NS) U85, Th's method

- of Inserting specific right-of-way exceptions in patents alsc

- found recent approval where theSollcltor in 61 I.D., 451 at
Page 404 stated in regards therewas follows: "... 1t 18 set-
~tled in the Department that where roads, traille, bridges or
~other improvements have been made on public lands and are

- being maintalned under authority of law and the lands are ,
“thereafter disposed of, the patent may except the portion of
the land that 1s devoted to such improvaments. InstructiOns
‘of January 13, 1916 uu L D )13 " , st

RGeSt




"Thts act provides for tre corstruction of such
tnmprovensnts of the foregoinc class as may ke neces-
sary for the purpose alread;y crumerated, ard prcvides
as well for the maintenance 2f those which are.alvready
constricted., In qmggpond**uve o“ymuﬁﬂv from this sut-

apo rQQr*ation, 1n accerdance_with ‘ts provisions,

wonld appear to me directly to resul ting.

to pubilic_ g urpoge “the la“d, upci which sucq money
3 .Jed his eupeind itupe‘ma;be eltleL fﬁ?w ]
tion or malutcnanLu. Cre of the first and  °

1est de s¢rable things, elther for LJHQL;JCthn or
~maintenance, i deflinite locatic: by means of survey.
I see no reason wny the expeanse of such survey should
not ve charged against- the :uuapOJUHP iation guoted,
1d 16 weuld appe2ar to me that su exgandlture weuld
in itself be sulficlent Lo Jeveie %o land to publlc
purposeg as being 'necessary, [¢ the parpuse of proper
and economical adaministration, protection, and develop-
ment of tne Natilonal Forests,' :

"I shall appreciate it if you w11l advise me uhether
ir. the case of such expendlture a~1 the subsequent
Llsting of the land, wour De¢parcment, has authorlty
to inciude suchh air excepbion in the trinal Certificate
and patent, perovided at the tinme of listing you are
furnlished with evidence of the facl tuat a certaln ,
part cf the land has teen so devoted to publlce purposes,
accompanied by the necessary traclngs showing the
location and extent of such appropriation.”

L“us, inxthlsmsecondp;btter the oa-"etaxy was asked

Lwo questions by the Departme nt of Agriculture. Those two

questlons vere: Q1) Would t Secretary of Interlor extende
: gl Jprinciples set forth i i.L.D. 559 tc cover rights-of-
‘way for roads and tralls as we telephone *ines~ and,

{2 in the event that the Department of Agriculture merelv

furnished the Land Offlce with evidence of the fact that

the Department of Agriculture rcad bulldlng appropriation

had been charged wlth the cost of su~veyjng a right-of-way
- 'would the Secretary of the Interlor modlfy the principles
~_set forth in 44 L.D, 359 so that the Land Office would place
~an exception in all patents Gbsequently issued as to tihe
Lardg-émbraced within sUeh Plght-of-way év uoughy the
,:conEemplated facilities had,aot at _that time been placed on

 the.land. This last question from tine Department of

- Agriculture was predicated on the btasls that the evldeunce ,
~of charging the cost of the survey agalnst the appropriation
~|vou]d be sufficient to appropriate the lands required for



{@he right-of-way to a publlc purpose so that the Land Office
-would be authorilized to place an exceptlon in any patents that
would subsequently issue to entryman occupylng the lando
enbraced within tne right- of—way.

; The Secretary of the Interlor answered these
questions of the Department of Agriculture 1in the following
- manner:

"I am in receipt of your letter of November 4,
.1919, raferring to the instructions of this Department
dated August 31, 1915 (44 L.D. 359), to the Commlssioner
of the General Land Office ggpggrn;ng constructed
Forest Service telephone lines crossing lands wlthin
National Forests and lis%ed”an& entered under the

homestead Jaw of June 11, 1906...

, "I am of the opinion that the same reasoning as
~adopted in the Department's instructions of August 31,
1915, to the Commlissioners of the General Land Offlce,”
‘relative to telephone lines constructed under authority
~of simllar appropriation acts applies to the other
kinds of improvements mentioned in the above act of -
March 1, 1915; and that simllar exceptions as to lands
needed for such Improvements may be inserted in the
patent when 1gssued, Your communicatlon, however, would
appear to tske the view that a mere preliminary survey
13 sufficlent as a devotlion of the land to the public
use indicated.  Without expressing a definite oplnion
at this time, /? would incline to the view that a mere
- preliminary survey, which might or might not be later e
~followed by construction, is not an appropriaulon of the
land to the public use,’ It would seem that some action®
indicating upcen the ground itself that the tract has
been devoted to the public use, 18 necessary--such as
staking the area to be retained by the United States,
accompanied by & setting aslde of a sufflclent part of
- the appropriatlon for construction. In other words,
the case should be one of either actual construction,
or In which the evidence shows that the construction.
~has Dbeen provided for, and wlll be immnediately
~underteken.” {Emphasis added) )

R . Hence, the Secretary of the Interior answered the

first questlon asked by the Department of Agriculture by ad-
vising 1t that the principles set forth in 44 L.D. 359 would
not only extend to telephone lines, but would alsc extend to
road and trall rights-of-way appropriated by the Departmeqt
of Agriculture pursuant to a Congressional appropriation
over entered public lands,

10



,struyped but that Lt need mercly:

As can be seen {roa the fofegoing quotatiop in
answo’iro the sccond question, the Secretary of Interlor
stated that the Department of Agriculture *ﬂea “ot suemit
evidence that the rcads cr tralls had beoen Tactually con-

’submft to the Land Offlce
a map or plat deplcting tne right-of-wa; accompanled by :
evidence that the construction of the rcad or trall had been
provided for by appropriatiocn and that such constructlion
~would be immediately undertalken, and that in those clrcum- =
stancos the Lard (ffice should ncte such rights-olf-way on.
e appropriate Land Cffice records and lnsert a speciflc
excep*ion as to the lands embraced within such rights-of-way

1n all patents vhat nmight. subseggent;f 1ssue to the entryman
facross wuuse erfry Lhe ribht ~ol-way tpaversod even_,t‘“ough .

fchA¢ties had not’ ‘been corqtracted

Irn summary, the conclusions reachted by the Secretérv“w“
of the Interior In hils Instructilons wet fopotiy in 4 u.D 359
ard 44 L.D. 5.3 may be stated as foliows: Mo

ES ;1 i "c;{; ) . . 8 =
(17 That the pibWiL lands oi the Unlted States, whethzar entered .

v vacant, may be appropriated by the Uﬁi ed States for public

- use as rights»of way for roads and tralls as well as. for tele—

p.one lines,

a) That such an approprlation for publlic use may be. efieaﬁu—
atedwgd actaa’1 uons,ruction'of ‘tle”facllityon the public
lands Or ty. naving a mapﬁo ,plat deplcting the right-of-way
qoted on the approprlate Land Office records and submitting

to the Land Cffice. evidence which sucws _that the construction_
has been provided for by Congr6831onal appropriatlow and that
suchmconstructl TWIlITbe T immediately™ undeptaken. :

E/3> ‘That when public lands, whether vacant or entered, have

DN

been appropriated for right- -of -way purposes bty elther of the
above mentioned procedures 1n accordance wlth a law passed by
Congress, which provides monies for the purpcses for which

such lands were appropriated, the Government agency maklng .the
appropriation 1s entitled to have a plat or map depicting the
lands s8¢ appropriated for right-of-way purposes noted on the
appropriate Land Office records and a speciflc exception con-
cerning such right-of-way set forth in all patents-that subse-
quently 1ssue to an entryman for lands embracing such right-of-
way because the law providing.monles for the purpouses of the
appropriation is express. authority for the veservation in. the
patent for lands appropriated by the Federal Government pur-._..-
suant to such law.

11



The S@cretary's first two condlusiona, ds set forth
above, that the public lands of the United States, whether’ v
entered or. vacanv, may be appropviated by the United Sggtﬁaw» ‘

by ‘actual construction on the public lands or by having a map
or plat depleting the right-of-way noted on the appropriate o
Land Offlce records and submitting to the Land Office evidence
which shows that the construction has been provided for by
Congresasional appropriation and that such construction will
be immedlately undertaken, are in accord with the court rul
ings which hold that the Pederal Government has absdlute -
,aut@gn&ty to set aaide any part of “the public™ landffor 1ts‘w
own.use regardless of whether or not 1t has been en eregwgy
private persona under the public’ “land laws prior ‘to the
Government's appropriation 6/and that such an appropriation
need not be by formal order or proclamation, but may be ac-
complished by occupation by the Government 1/ or by the mere
planning to construct.on public land pursuant to. Congreasional
authority.8/ L

6/ Frisby v, Whitney, 76 U.S 187; The Yosemlte vValle Case, ‘,:*mf
2 U.3, 77, 87; U.8. v. Hanmon, 167 ¥ .5, 881; U.3. v. ﬁIEweatij;

011 Compamny, 23 ;
%Z See giicox v. J&ckaon, 38 U.s. 498 4in which the court held
at the Federal Governmment's occupation of land for a military
slte pursuant to a general Congresslional appropriation of funds
for such purposes effected a valid appropriation of occupied
public land; and, that a settler on the land prior to the ap-
proprlation was without righta and could not obtain a valid :
title to his claim. In 89 holding the court. Btated "...that
whensosver a tract of. "land_sghall have once been legally appro-f,
priated“to any purpose, from that momeﬁt ‘the land thus appro~\"
‘priated bacomes severed . from the mass of public land; and that
no_subsequent law, or proclamation, or sale, would’ be ‘construed
to embraca it, or to operate upon it, although no reservation“f
wara made of 1t. i
ders v, Ickes, 8& P. (2d) 232 (36 F.(2d4) 108, 59 ¥.(24)
77% In this case 1t appeawred that an act of Congreas had

providad authorization for development of harbor facilitles.,
Purﬁuant thereto the Army Engineers made paper plans for the
harboy facllitles. During the time that the plana for the S
improvements were belng made, a settler filed Valentine Scrip
for the area to ba embraced by the port development. It ap-
peared that the filing was not only prior in time to the order
of withdrawal but that it was also prior in time to a request
from the Engineers to the Land Office that the records of the
Land 0ffice be noted to evidence the Government's right to the
port area. The court upheld the decision of the Secretary ;
~which-held th“t“th@ acts of the Government in merely planning
to improve the. "harbor constituted_a valid Government™ “appropri-
ation of the public land and that the land was not open té
“entry or filing .

12
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It has also been held that when the Government ( ;Wyﬁbwﬁa}gﬁgi

does appropriate public lands which have been settled upon e g,
by perscons under the public. land laws that the Government SRR

- does not have to compensate the settler for the lands so

, appropriated g/

' The foregoing principles concerning the right of
,the Federal Government to go onto the public land and place
1t to public or Government use regardless of whether or not
-1t has been entered upon by settlera attempting to acquire :
title from the Government under the public land laws, was g e
set forth at length by the court in U.S. v. Pickett, 205 Fed.
jl3& ~ In that cage the court had under considera%ion the ques~

diction over a valid but unpatented mining claim. "~ The" court
held that the Federal Government could exercise such Juris-
diction. 1In its decislon the court discussed other Jjudicial
s expressions of this same subject and stated in regards thereto
a8 follows: RN
»»»»»» "1, . . It was sald by this court, as early as
839 in Wilcox v. Jackson, 13 Pet. 498, 516 (10 L,Ed. 264),
Hﬁ% 'with the exception of & few caszes, nothing but the
pabent pasaes a perrect and consummate title. So, in
Frisbie v. Whitney, 9 Wall. 187, 193 (19 L.Ed. 668}, 'there
is _nothing in the essentlal nature of these acts' (entering
upon lands for the purpose -of pranemption) ';owcanfer a.
-vested right, or, indeed, any kind of claim, to land, and
€18 nacessary to resort to, the pre-emption law to make :
‘out ‘any shadow of such right. In this case, the following
extract from an opinion of Attorney General Bates was
quoted with approval. (ﬁ nere antry upon land, with con~-
tinued occupancy and improvement thereofl, givea no “veated
interest in it.’ It may, however, glve, under our natilonsal
land system, a privilage of | pre-emption But this 1is
only a privilege “conferred on. tha settler to purchase
lands in preference to othersi} His settlement. protects
hifE from Intirusion or purch&s@ by othera,lbﬁﬁ]conrera no
right against the Government.' A number of authoritias™
were c¢lted to the same effect. It was held that 1t was
within the power of Congress to withdraw land which had
been pre-smpted from entry or sale, though this might
defeat the imperfect right of the settler. In the Yosemite
Valley Case, 15 Wall. 77 (21 L. Ed. 82), the construction
given to the pre-emption law in Frisble v. Whitney was
approved, the court observing (15 Wall. Page 88 [%1 L.ED. 8;7

Rusgslan-American Packing Compeny v. U.3., 199 U.S. 570, ;
ibson v. Hutehlngs, 12 La. Ann. g, 68 Am. Dac. T772; PRI
Saith v. Arthur, ash., 60, 34 Pac. 433.

13



'It 18 the unly constructicon wnlch preserves a.
wlse control 1in the Government over the public
lands and prevenis a general spocliatlion of them
under the pretense of intended pre-enption and
settlement, {The setul,h, being under nc obli-
gatlon to continue hls settlement and acquire
the title, would find the doctrine advanced by >
the defendant, 1f 1t could bLe malntained that he
was possessed by hls settlement of an interest
beyond the control of the Government, a conven-
lent protection for any trespass and waste 1in

- the destruction of timber or removal of ores,
which he might think proper tc comulit durlng
hils occupation of the premisesQ’

"In Wilcox v. M'Connel, 38 U.S. (13 Pet.)
498, 515 (10 L.Ed.254), the question before the -
Supreme Court of the Unlted States was whether
a person holding a reglster's: cgrtlflcate,, ith-
‘out a patent, could recover tne land as against
ﬁhé“Un‘ted States. The “court said:

N

"tWe think 1t unnecessary to go into a
detalled examinatlon of the varlous acts of
Congress, for the purpose orf showing what we
conglder to be true, in regard to the public
Jlands, that with the exceptlon of a few cases
xnothing but a patent. passes a perfect and con-
summate title. One class of cases to be excepted
18 where an act cf Congreso grants land, as 1s
sometimes done, in words of present grant§ But
we need not go into these exceptions., The gen-
eral rule 1s what we have stated; and it applies®
as well to pre-emptlions as to other purchases of
public lands, Thus, it wlll appear by the very
act of 1836, which we have been examining, that
patents are to issue in pre-emption cases, This,
then, belng the case, ana this suit having been’
in effect agalnst the United States,(to hold that
the party could recover as against tnem, would pg

perfect title could recovcr against “the one ln
whom resided the perfect title. This, as a
general proposition of law, unquestionably can-
not be maintalned,

1k
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"The Government has frequently exercised the
right to witnhdraw from sale lands prev1uusly }
opened to uale, even where partleb ofﬁtne requioitg

\the Shpremc Court of the’ Upited >tates has always o
held that occupation,and improvement of the tracts

‘ 3 ttler any rLEHt in the

VVVVV the United tafes;‘Campbell

v, W'ad'e","132 u. s. 34 37, 10 Sup. Ct. 9, 33 L.ED.,
240; Frisbie v. Whitney, 9 Wall. 187, 19 L.Ed. 6u8 "

In the foregoling decision the court sets forbh
the general principles In regard to the contrcol that the
Federal Goveinment exercises over the public land., (OIn
thils regard, the court states that the Goverru nDnt[::D ap-
ﬁ“opria e any ‘part of the public land “ﬂgardless of wh ‘
OF TGt 1t Has been entered upon by persons who are at
*ng vo acquire title therete under. thP publiic’ land i

: These principles relative tc the rights that are.
neld by persons settling upon the public domaln under the
public land laws, are :nore fully explainred in the Yosemite
Vallexhpase (82 U.S. 77). In the {osemite Valley Case, the

court set Torth in detall the reason for the Federal dom-

lnance over the public lands, The c¢ourt also dzfined what

rights are obtained by a settler under the publilc ¢ land laws
nd at_what point thé settler is considered as obtaining

ya right to patent wh*chimignt be superior to the right..of

the Government to appropriate his clalm to. another use.,

The ccurt stated the followirg

"The simple question presented for determin-
ation is wh»thpr 2 party, by mere settlement upon
lands of the Unlted States, with a“declared’ir
tention to obtain a title to the same under the
pre-emptlon laws, does. _thereby acquire such_a_
vested interest in the premises.as to dgprive
Congress of the power %o dlvest it by a grant to.
another party.» If such be the effect of me
settlement, with a view to pre-emption, upon the
power of Congress to grant the lands occupled to

- another party, it must operate equally to de-
prive Congress of the power to reserve suci:
lands from sale for public uses of the Unlted
States, though needed for arsenals, fortifi-
cations, lighthouses, hospltals, custom-houses,
court ~houseg, or for any other of the numerous
publlic purposes for which property is used by
the Government. CIt would requlre very clear
language in the Acts of“Congress before any S

intention tlus to place the publqulands of the

S




Unilted States beyond its control by nere -
settlement of a parts,/wiuh a declaped 1In-

tention to puroha8o,<cou1d be’ attributbd to
1ts lewislation. . R

"The question here presented was before
this courv, and was carefully consldered in
the case of Frisble v. Whitney, reported in
Lxe 9th of Wallace, And 1t was there held S

hat under tine pre-emptlon laws mere occupa- . .
‘tion and improvement of any portion of the” -

ubilc lands 0f"the United States, with a -
vliew Lo pre- cmption, dg not confer upon the
oettler any right in the land ocoupied as’
against tie Unlted’ Stateg,Uor impair in any
‘respeut the power of Congress to dJSpose 6f
the land jn any way it nay deem proper "angd
that the power of regulation and dlsposition,'
conferred upon Conbress by the Constitution,
only cea%e%\whcn ‘all the preliminary acts S
pféscrjbed by those Taws~ for?ﬂho acquisition
of ‘the title, including ¥he payment’of the”
price of the land, have been performed by the '
settler, ‘/w&en these prerequisites have’ ‘been
complied wlth, the Bettler for the rITst tims
acqulres a vesued interest in the premises
occupled bty him, of whilch he cannot be subse—
quently deprived. He 1s then entltled 'to a
certificate of entry from the local land
.officers; and u*timately to a patent for the :
land from the United States. "Untll such paJ—~ :
‘ment and entry the acts of Congress glve to
the settler only a privilege of pre-emption
in case the lands are offered for sale in the
usual manner; that is, the privilege to pur-
chase them in that event(dn preference to
otherb. The United States by thase acts. enter
into no contract with the settler, and incur
no obligation to any one that the land occupled
by him shall ever be put up for sale. They
simply declare that 1in case any of thelr lands
gre thrown open for sale the privilege to b
purchase them Iin limlted quantitles, at filxed
prices, shall be first given to parties who
have settled upon and improved them., The ,
legislation thus adopted for the beneflit of
settlers was not intended to deprive Congress
of the pcwer to make any other dilsposition of
the lands before they are offered for sale, or ,
to approprliate them to any public use,

gt
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Tine danizion in By 1
nounesd by o unenlusns eourt, oo sabasquent reflsctlon
nes sobisficd nm of. A%s entlrs sounduess, The congtruction
there glven to the pre-s¥pticon lews is, sz there stated,

11 sccordsnce with the constimstion unilforzly glven by

that dspertweont of the fcvaerpmint, %o which the adminlg-
tration of the lend lawe i3 coufided, snd vy tha chiefd

Law ofliceve of tha Governmznt te %h‘u that department

hes apprlled Lor sdvlce on the subjsct, It is the only
consbruchion mhich nreperves s wWise contyoel in %he
Sovsrnment ovey fhe publie lmrds, znd pravents s gensral
apoliation of thmn under the pretance of Intended set-
tlement and prz-ezpiion., (The settlar being wder no
chligation to c¢ontinue his setblesent and acquire the
title, would f£ind the docstrine advenesd by the dafendant,
1€ 4t could ba meintainad, that hs ves poepaseed by his
pettlamaent of an Inbterest b%}@uﬁ the contrel of %h
Sovernwent, 2 convenlant protectlon fow any %ggggw%@

g waska, Hin dnatroctlon of Timbar or rewoval of
Er@g ThTen b might think proper fo commilt dvring his
9@@%@@&&@@ 28 tha 'z*wﬁmﬁ“”

Toue, ths court in the Iopewlie Vellsy Case ré~
1teratsd end erplainsd the reason 1ov tb@ yﬂi@(&ﬁat
ths right &cQQLwaﬂ by & settier on the puklle ﬁ@@&iﬂ A
1s subordinate to the right of the Govsroment 0 plasse
the Pederal long Lo other wizzse whieh the Government nay
sonalder $o be For the good of 231 the prople and para-
peunt to the good of a slingle person, Tho court sbated
that & zotviar ou Lthe public lend dees noet acauirs an
jnehoats ar pbaolute pight to a patsnt frowm the (dovernsent
uwntil the sstiier has done all the scts reguiprsd of him
by the @0?@xﬁﬂxuk for the sequisivion ¢f his patont in-
cluding the payment of feses. (The court stetes that until
nugwggaﬁlagwsmﬁ(xully conplied with all the sctes and paild |-
vgeg raguived of him, he doeg neol nave an gbooluke I
ight to paieut and the Government may wlthdrew or &ppro~*
prists tha lsnd to other a&@}lﬁ

107%hs Yo

i

: 283 danis with o antiler attempting To
aeguirae G1EL 3 oid pres-oepiion Loy,  The doectrine of
the zozwwim@ 7ol ne hag, without wm&iam, baan held to
spply with egual €&rﬁyfjtw to all types of entrisz under the
publiec land ey inﬁlvminuo The Seneral Horantoad Law,
4, Jsinsusky, 41 L.D., 027; sites for Treds snd Nenulfscture,
Susplam-~lesaricnn Prg kxmﬁ f v, 9.5,., 169 B3, 570; the Townslte
Tenw, City oF ﬁmé f§@ 7. w@& ar, 3 bxl. 652, BL P, 647; the
ReLlroed Soieat £y v. Nedzen, 178 ¥U.8. 215; Stote
Lizm 3electione, A“ﬂﬁ ™ hr@gfm Lend @@mﬂmmy v, Dasehutes R.Co;

v 011 ﬁ@., 230 U.9.%59;

2%0 Fod.480; M E‘ngﬁlﬁﬁ, WY, ARl

n&mﬁv@ od I@wﬂ pall the Reelawalion @“%3 ﬁ 5. 7, $mson, 167 Ped.
81; emd, Surveyrd Land, U.3, v. Bort ton, TY ‘W""“(’WH 835
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Frowu the {oregeling dizceuszion 16 can he seen
that the {iret two concluslons of thes dscreltary, as satb
forth abova, are {ully supperted by law. The third con- S
clusion, that an excaptlon mgy e Inssried in any patent
embracing eppropristsd publie lends whaersz such lands have
bgen approprletsd in sccordance with o lavw pazpad by
Congrezs which provides monies {or the purposss or which
suen landa sre sppropriatsed, naturally 2nd consequently follows
from the principlen discussed adbove, I ths CGovernment
hes ths authority to epproprlate public lands, whethsyr
vyacant or entevred eand spend monles provided by sn act of
Congrenz to conatruct faellities on such lends, certainly
the {overnment has the authorlity to protect such intersst
by inssrting an oxcepbtlon relabting to such Intarest in any
patent thet may subssquently issus for such lsnds, £ such
an excsptlicon wars not inssgsrted In subsaguant patenis the
Government veuld ba consbtantly raguirsed Lo Instituts sult
to establlah 1te Aintsrest in the lsnds, As pointed oul
sbovae, this right to maka sueh excaptionz has ressntly been
conflrmed by the Intsrior Department,ll/ snd is in accord-
ancs with the ragulations othsrwise found in the code,l2/
and thevefors, we feel that such practice should be followed
by the Land Qf{fice.

CIn vlew of the fopsgolng 1t lg our conclusion

thet whsa o Peadsral sgoncy filewn, in ths sypropriate Land
Offizs, wn spoplication for n right-of-way over publie lends,.
vhether such lendn are vecent or enbtared,l3/ slomg with a
plat or wmen Aopleting such vight-ef-vay and avidenes that
menies 2evrepristed by law have boasn gpend or will be im-
mediately szpsnded on sush right-of-wey, sueh right-of-way
»ay be notszd on the approprizte Lend 00f0ics racords and an

11/ Sae foctnote b, supra.
12/ See 43 CER Part 101.3.

13/ As ast forbh ln the fopregelng discuseion, 1 an sntry-
nen hog cormletsd all the wvegquisitez of the leyw and regu-~
latlons to seouirs patent to the enterad lands prior to the
tims of tha Sovarnpant's sppropriation, any pateant lsasuved
for awvnch emtersd lande to the entrysman will not contain an
axesption as o such sudbasquant Fovernmenkt appropriation.
By doing all that is required by the law and regulations.
means that the entrysan has fulfilled 21l roszidencs require-~
0 omente, publication hes been meds, proteslt time has @lap&@é,
and @ll fees have been paild. g

’
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@yCﬁwmlkm clouse ingertad In any
guently dresvzd evbrecing londs covarad by euch right -
of-wey. 1% 1lg elrmo cur concsluglon thet such action by
the Lznd Oiflﬁ@ would vyotact the CO??T\”ﬁn%' interests
in maen yigate-of-uey.)

ot la subss-

Waowanla gppreclate your commmnls on our con-

clualons gad 1Y you have gny further questlons conesrning
this nmatter, please advise,

For the Raglonal Jolicitoer

Hiloa, Field Sollieclteor

ces Tagloneldl Solleitor





