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W [T Jack T. Bodine
Right of Way Director -

ittn: Hugh Williams, Deputy Right of Way Director Fébrﬁary 16, 1975
© - DATE E 4
Donald E. Beitinge% | A s e SR
ron,  Ceniral District Right of SUECT: Project No. F-044-1(6)
Way Agen* ' MULDOON ROAD - :

Parcels No. 6, 7 and‘ 10'

STATE vs. C.B.S. REAL ESTATF-'
CO., INC., etal .. -l
Civil Action No. 75-7660 C .
Attached is a JUDGMENT and FINDINGS OF FACT AND CONCLUSIONS OF LAW

filed February 9, 1975 in the Trial Courts and relating to the above project.

Piease ncte how existing right of way was determinad: the °rtrv datedoes
not es'zbtlish c.rd does not segregate the land and would not preclude the
P.L.0. frcm‘polymg = e L

In additiz>n, it would appear that we shou!d aajust our thinking and realig?{’ Tl
rights ot way affectad by the P.L.0O. Righis of way should not be - e
establfishzd by entry date but by the paient gate on homesteads and ths LA -
Cate purchased on homesites, small tracts, etc., as it relates to public ' o
domain and uilized by the Federal Government only.
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THOTHL SURLRLGE COURT FOR $LID SWATE OF ALLSKA
THIKD JUDICIAL DISTRICT AT ANCHUGRAGH
STATID OF ALASEA,
PEPARSIINT OF 1GHUEAYS,

.Plaintiff,

4

FILZD ia tha Trisl C. ourls
. Rae o0 A2, Plieg Ltance -

—

VS,

30,933 Sqguare fcot, more or
less; C.R.S. REAL ESTATE CO.,
IXC., an alaskan Corporation;
ORIS O. ARNZIRSOYN and AIRO K.

Fts8 9iu7

ANDERED?, husbond and wife; . . EEEERL
LORED PP, BOYD; HUNCIPALITY OF R oy TITTO N . W

MCHORAGE; CHUGACH ELECTRIC —
ASSOCIAYTION, INC.; TRAMS-
ARMERICA TITLE INSURANCE
COMNPAXY and 3ECURITY TITLE
& TRUST COMPALY OF ALASKA,

Defendants.

e W sl G Wi N sl N B S Nt s s P

re
i

The complaint in tho above entitled action requireé
the court to fix the width of plaintiff's right-of-way eascment
for what is ncw known as Muldoon Road, across certain specifﬁ-
cally dascribed lands in private ownership of defendants priors
to further improvement of the roadway during the fo:thcomiJJ
construction scason. The sciaduled heaving for this purpncse
sct by the court fp: December 2, 1975, ia the Notice of Filing

Conslaint, was called by the Court at the time and

.
-

place prescribod, Kone of thz defendants appeareéd. The

v

i
H
!

1
i

scheduled hearing was continued in open court and came on
regularly for hearing on Daceaber 29, 1975 pursuant to re-notice
of hearing mailed on December 12, 1975, to defendants None of

the defendonts appeared. o

rursaant to rolion of plaintiff State of Alaska,

parteel 6 as dencvibed and platted in Schedule "A" and "A-1" o

-

the complaint was dismissed by the court.
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The court heavd testimony and received docuncentary
evidenes., includinb acrial photographd, focéed by plainﬁiff
State ol Alaskza, concerning its allegation of ownership and
width of existing right-of-way for iuldoon Poad. Based on the
uvidenen addueed at the hearing relevant to parcels 7 and 10,
the court ruled that the right-of-way width provisions of Public
Land Order 601, dated August 10, 1949, was applicable to and

gct the right-of-way width for Huldoon Road when constructed

across public lands in 1950.

(AN

KO, THEREFORE, ‘IT IS ORDERED, ADJUDGED AND DIZCREED:

That plaintiff shall have judgment against deEendants
fixing tha width of the existing right-of-way eascment owned by
plaintiff for usce in 2laska Project No. F-044-1(6), Muldoon Road
as fslliowa:

Parcel 7: Thz casterly 50 feet as described

an& platted in Schodules “B* anéd “B-1"
conplaint containing 11, 847 sgquare Leet,
more or less.

Parcel 10: The wocterly 50 feet as describad and

platted in Schedules "C" and “C-1* of

the complaint containing 7,497 sguare
feet, more or less.
L

L
DATZD at Anchorage, Alaska, thla ';*“' day of
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STATE OF ALASKA,
EPARTARIT OF H1GHUAYS,

vSsS.

leng: C.n.S.

ouis o.
ANDERSOI,
LOREX P. BOYD;
ASSOCIANTION, INC.:
RAERICK TIPLE IHSURALCE

COMNPALRY and SECURITY TITLE
ASRA,

& TRUST COMPANY OF

Defendants

Plaintiff,

30,928 Sguare feet, more ovr
REAL ESTATE CO.,
IEC., an Alaskan Corporation;
ANDERSCM and AIRD K.
husband and wicfc;
MUNCIPALITY OF
ANCHORACL; CHUGACH ZLECTRIC
TRANS~ -

T OTHE SUPERIOE COUKT FOR il &PATE OF AJLORA

TETIN JUDTZIAL DISTRICT AT ANCHORASE

!

FILED ia the Tiia! Cour:

U

Nse @ Alnta, Taind Digai:

ke 91955
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irCivil fction No. 75-7660
Y Pazzels Nos. 6, 7 and 10
;i Projest 0. F-045-11(5;
!

SINDINGS OF FA

cT b

CT _,ND CONCLUSIONS OF I W

FRAC

1TNG THE

ISSUE

The crux of the

request to the Court in the above

antitled cause is to {ix tho width of the existing highway
right-of-way casencnt owneé by plaintiff State of Alasia,

across two tracts of landé in private owncrship of deicndants

‘descrived, platted and identified as Parcel Nos. 7 and 10,

1.: Project MNo. ¥-044-1(0}, Mulcdoon Road, located in the

.'%'north oic-half of Scction 13, T. 13 N., R. 3 W. S.M. neax

the. inlersection of Glenn Highway, prior to further improvemcnt

and vpgrading of the road during the forthcoming construction

secasen.
Grighi, title amd interest

1
;ﬂ:ﬂﬂkd by deed dated June
1

ol thie

12 ol the enclosures

-
4
‘e
k-
e
.e
.

L] "
~

Route 536.

-o W g mms e @
e | S——————
.

Following statchood, the United States conveyed its’

in Huldoon Road to the State of
39, 1939 (Exhibit 8) described at

therato as Poederal-Add Secandary

Thus, the roegucst to the Court may bo

J,\
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lfuthur novrazod to fixieg the width of Lhe right-of-way
Casicternt écross P;rcel itnz. 7 ond 10 that the United States
reserved unto itself or otherwise acyuired r existing
laws an of the date of coaveyance to -the State of Alaska.
Ia turn, the cbove question raises two specific alternative
lecgal quc;tions:

1) At thc tine of construction had the lands
involved becomn other than “public lands® within the meaning
of Public Land Order No. GOl, dated August 10, 1949, so as

to'prcclu%e ias application prescribing widths for iights of
way of local roads?
2) If so, what wicith right of way did the Unitecd

States have 2t the time of conveyance to the State of Alaska?

FINZINGS OrF 7 .07

&t 2ll tires relevant in these vroucedings tue
Unit2a Staies was, inter alia, the sovercign of the soil, tle
lanécurnar, ths road builder, the sulddivider, the graazor te
both the Statz and tha priginal laondowner-ygrantee and the
public zecordar. Moreover, all pertincat actions of the

United States woere taken by tha Sceretary of Interior or

throush his €slogated authority to subordinate agencies

within the degartment,; the Alasia Road Coamission and the

b
h
-

4

Ilurecauy of La Htanagement. (Congress transferred the highway

function to Dzrartiment of Cormarse in 1956)
Oon My 17, 1%49, the Pegional Administrator, .

Burcau of Land Management, determined that, effective

Septexbor 21, 1949, certain described public lands in Section
i 13, inter alia, woere suitable for disposition as small -

1 tracts for cabin and hoime sites by lcasce and sale pursuant

Lo the provisions of the popularly called Small Tract act of

‘1933, au anmenird, and extendwd to Alaska, currTantly codified

in 43 U.§.C.682a-0, amd canned it to be published in the

Federal Register (Exhibit 3).
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Fouttaen days later a petition duﬁ?d Junce 1, 1949,
reguoested Lhe hAlaska Road Cowmission to construct a systém»
bf farm roads to include iuldoon Road substautiélly as sho
in greeon on Exhibit 1.

Oa August 10, 1949, a sccretarial directive
published in the Federal Register as Public Land Order Mo.
601 fixed uniform rignti-ocf-way widths for all.éategozies of

highways on puhlic lands in Alaska, the minimem width being

for local rcads fixed at 150 feet, fifty fcet each side of

the center lifle.

Late in the suxmer of 1949, the proposad location

of ividoon PRoad was ficld inspocted; the center line was

survered and staked tha Rlasia Road Commission the following

aftey breakuy (Sxhibit S).

spring, 1952,

Oa fagast

right or option to purchasa, at a stipulated price, the
tracts comprising Parcel los. 7 and 10, rospectively (Exhibits
6 ané 7). ’ -

Oon Mav ), 1950, the Burcau of Land Management

instructions to its cadastral surveyor providing for.

suldivisions of certain public lands, iacluding the suzdivision

in Section 13. In addition to recitisg the reasons for the

the instructions roguireéd the cadastral surveyor

..

wrvay the contoer lines ef the roads and highways constructed

<

Interior, spocifically noting the

widths of thc rights-of-way for local roads fixed by Public

Land Oréer No. 601, at 103 fect, 50 feet on cach side of the

The subdivision plat (Exhidbit 10)

.

center line (Bxhibit 5).
shows by dash lines a right-of-way width of 100 fect for
Huldonn Rosd with Parculs 7 and 110 marked thercon in open
courn.

Kuldoon koad wags coustructed durine the construvction

.

Scason of-1950 by the Alaska Road Commisgion and was sub-

|

i

Iﬁtantin]ly cemploted by Auqust 8, 1950 (Exhibit ?2)
'

!
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Un Septomber 21, 1951 the stipulated purchase price
Vwas paid for Paccel 7 and in duc course patcgt thercto was .
izsued on Harch 31, 1352; on April 10, 1951 the stipulated
purchase priee for PFarcel 10 was paid-and patent issued
Lthercon in ¢due courss on June 13, 1951. (Exhibitslﬁ anﬁ 7).

Huldcon Road, as originally constructed, was a

local road within the meaning of Public Land Order 60L.

CONCLUSIONS OF LAW

| v ,
It is funiumental that Article IV, § 3, Clause 2

of the United States Constitutioa vests in the Congress

alone the authozity to decarmine under what terms and conditions

”propcrt3 6% (he Unizod Statces nav be disposad of. The small

tite ceagressizaal authority o=d prcreéuisitcs for disposition
of public lanris of tha United Statces to qualified persons.
'The primary éiffercnce betweon the two laws relate, to size
and a simplified, t’ausfc'able method of prov1ng compliance
with lané usec z2nd improvement prereguisites to acguire

title. Implemoanting small tracot regulations of the Secrctary

‘'of Interior, 43 CFR 257 (1949 Edition) prescriba at subsaction

E
i.:257.2(c) :

| (<) be made of lands under the
ast. 1t of the land urder lease
I will L it will b= sold. Lcases
| cf ianlde w zssified for lease and sale
! will contain an ontion poraitting the lessee to
purshaze 235 provided in § 257.10. ...

At this point two matters should be noteq as
The unofficial,
orking® sullivicion maun mentisned in paragraph 8 of the
Small tract notice published in the Federal Register (Exhibit
3} zhould show contemplated road accass but it is not now

available.  ho offisial subdivisicon plat now rogulorly

filed (Exhibit 10), prepared by ficld survey iotes compiled

-4 -

- ———
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in 1950 (Ixhibit 11 during construction of Hulduua oad
depiets 100 feet of right of way, and ccertainly would have
been used to deseribe cach marcel, legally incorporating the
plat dircectly by reference into the pateat, except that it
was not: then prepared and filed  Instead cach tract is
described by aliquot parts in the patent with the later
filed official subdivision plat indirectly incorporated by
refercnce, as follews:

The area Jdesrribad contains 2.50 acres according

.to the 0Zficial Plat of tha Survey of the said

-@gnd. on filc in the Burcau of Land lanagenent.
It is unncccésary for proper decision, houever, to dray any
specific conclusion from the foregoing if private‘p:ope;ty

rights against the Uritcd States had not vested whes MNuldoon

! i Pnad was conshirusted

A century ags, the United States Suprome Court
twica considered and f:ued the time private proserty rights
|l vested in public land against the United States. Tha clear

rule resultirngy from the opinions in Frisby v. Whitaecv, also

called the Yosomite Valley Case, 9 Wall. 187, 19 Law. Ed.

668 (1370), and Hutchings v. Lows, 82 U.S. 77, 21 Law. Ed.

22 (1273) is that a

~

rmaalificd porson secking to obtain title.:

to public land of the Uaited States under its public land

laws acquires no vectad intercst in such land against the

t
| .
i

lUnited Statos until) ke complies with .all the statutory
) . . .
pprersyulisites for patent, including paywent of the sale

nprice, if applicabla

In the latter Yosemite opinion the Court restated
its carlior decision, in pertinent part:

-e . The pover of reyulation and disposition,
conferre! unon Coaqrass by the Constitutinn, only
ccazes vhen all the preliminavy acts prescribed
by those laws for the acquisition of the titla,
including the pavrent of the wrice of Lhe land,
have baen verforrmxt by the settlor.  wWhen
Lheue proreguizices have boen complicd with,
the sattler For the first time anguires a
vested interest in the premisesn occupiced by
him, of which he cannot be subiequently de-
l prived. ...

-«
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The Cuurt further obuerved that regquicing less”

than full conmpliance with all prcruq ites to obtain title

would

deprive Congress of tho power to reserve such
lands from sale for puhlxc uzes of the Uaited
States, thouah needed for arsenals, fortifi-
cationz, lighthouses, hospitals, custon-
housecs, court-houscs, or for any other of the
numcrous public wurroscs for which property
is usced by the Goverament. It would require
very clear language in the Acts of Congress
bafore any intention thus to place the public
lands of the United States Leyond its rontrol
by mcre settlement of a party, with a declered
intention {0 purchiase, could be attributed to
fts "legislation. :

The Suprcme

Court reiterated:

The decision in Frisbic v. Whitney was

pronouncad by a unanimous conri, and sub-
sequent reficestion has satisfied us of its
entire soundnass. The construction there

given to the pe -exptica laws is, as there
stated, in acssordanzca wich the comstsucsiisn
uwaifermly given by that department of the

t
Gove*n.huu, to which the aéministration of
the 1land laws is confided, and by tie chie

law cfficors of the Government to wiwor that
departmeont has applicd for advice on the
subject. It is the only construction which
prescrves a wise control in the Government
over the public lands... . .

In the instant case, the subdivided lands in

secticn 13 as ¢f August 10, 1945, the effective date of PLO

50), were cl

carly public lands of the WYnited States. A

local road later constructed thercon by the Departmeant of

Interior would have a right-of-way width of 100 feet unless

the lands at th2 timc of coustruction ware no lJonyer public

|
lands of the

.tracts would

the tine of

parccls 7 an

|;ropcrty an

uxlc cntabli

'or paiest o

rice 13 C

fu
wi
ca
tey

United States. Stated differently, the subéivided
not be public lands of the United States if at
constriuction of the local road the lessees of
d 10 had acquircd a vested interest in the

against the Uaited States. Under the federal

shed in Frisby and Nutchinas, the last prercquisite

£ smal! tracts was the payment 0f the purchase:.
Fit 257.14(¢) provides:

(e} It the applicant hag paid the
11 purchase price and otherwisc complied
th the forceoing and no obijection appears,
ol certificate will be izsuad by the manager,--.
Loo Uollowed L patent.
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Both parcels were paid for in 1951, at which time \)J

private proverty rights against the United States became -

vested. \
This conclusion is.entireiy consistent with and
undoubtedly provides the legal basis for a standard provisioa

of the lease itsclf. The Urited States and the oricinal lessee

specifically understood and agrecd that nothing contained in

the lease "shall restrict the acquistion, qranting, or use of

1issuas

. N -
R -

sermits or riahts of way vnder existing laws."

j}'or “these reasons, the ‘Court concludes that the
right of Qay width provision of PLO 601 applied to, and set
the widsh of Xuldoon Road as a local road at the time it was
laid@ out and co=xstructed in 1950 across pzrcels 7 and 10.

This conclusion nukes it unnecessary to consider alternative

Accordingly, the Court fixes therwidth~o£ the

existing Muldoon Road right-cf-way casement owned by the

iplaintiff State of Alaska as follows: .

Parcel 7: The easterly 50 feet as described and
platted in Schedules "B" and “B-1" of tH{E&
complaint containing 11,847 sguare
feet, more or ‘less.

Parcel 10: The westerly 50 feet a3 described and
platted in Schedules "C" ard "C-1" of
the complaint containing 7,497 square
feat, rmore or less.

e~
DONE at Anchorage, Ala/_—./
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