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Central District Right of suacech: Project No. F-044-1 (6)
Way Agen‘

-

MULDOON ROAD - ~

Parcels No. 6, 7 and 10

STATE vs. C.B.S. REAL ESTATECco., INC., etal .. a .

Civil Action No. 75-7660 c
Attached is a JUDGMENT and FINDINGS OF FACT AND CONCLUSIONS OF LAW
filed February 9, 1975 in the

Trial Courts and relating to the above project.

Pigase acte hiw existing right of way dfatermined: the entry Gate does
not es'zSlishznd does not segregate the land and would not preclude the
P.L.O. from

epplying. ES
In adelitvon, it would appear that we shou'd aajust.our thinking and realigh eebs
righis of way affected by the P.L.O. Rights of way should not be —

we,establdished by entry date but by the paient aate on homesteads and the
Cate purchased on homesites, small tracts, etc., as it relates to public
comain and uilized by the Federal Government only.

DEB: so [auue 4 ini, Bare
~

ra Oueaqrar |.
_—,, tT, Gray pf ie t; if
Titties wan Ab
BAe] Wawra

fb
1

ij7] 157452 area { }>
L |

Atiachments: 2

i Syeraral
aden,

pEcE EU i - ,

:
|

ae
| om are

] =Febt 7 1998 =
|

migur OF WAY DvAISO?af



TH THU SUPLEIGE: COURT FOR TEN SFATE UF ALLSKA
=THIKD JUDICIAL D aoe RICT AT ANCHGRACE
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[fstacic oF aa coast Ra,
DEAL i.05T CY PWIGHELTS,

-Plaintiff,
vs. FILé

D in tho Trist Courts“ Ao ‘Veins Lnanee |

30,933 Square feet, more or
je S35eee c.RB.S. REAL Eod 1scrs +TE CO., FER 9 *OTe(310INC., an Alaskan Corporation;7ORIS O. ARN ON and AIO K.
ANDEE SOR, husbaud ane wife; - .
LORI ?. Pr. BOYD; ére!

*USCIPALITY OF am7

3 <
w4s8eccee . eratesDe4(usoeANCHORAGE; CHGGACH ELoCrTere

ASSOCTIAVION, INC. ; TRANS~
ui 14oe,ReeseRICA TITLE INSURANCE

bses ! |
coe°8e ASY and SECURITY TITLE

| * TRUST COHPALY OF ALASKA,
a j Dc£ecndants.

;
!yh>

wae

t;rCivi 1. eeeRemand on 2. 7S- 705% C
eees Parcels Nos.6, 7 and 10

Project ho. F-044-2(6)
iG

JUSSHENT

I2 The complaint in the above entitled action required‘ the court to fix the width of plaintiff's right-of-way easement
for what is new known as Muldson Road, across certain specifi-~#2.

aoe Cally described lanes in private ownership of cefendants prior
‘to further improvement of the roadway during the forthcoming - -

a: = The scheduled hearing for this purncse(construction season.

z< i
dew =! set by the court for December 2, 1975, in tha’ Notice of Filing
ev.

2
<3 Conpiaint, was called by the Court at the time and
AP
>

aS ” jblace prescribed. None of the defendaats appeared. The
os

Gis 2
eowet of scheduicd heuxing was continued in open court and came on

Nwe
o

®eanr Nd

2
teygularly for hearing on December 29, 1975 pursuant to re~notice

ao a’,wy
1

o£ hearing mailed on Decomber 12, 1975, to defendants None of
Sue
ge:ef pote deTonos*

oe i ’2 donuts appeared.
sy

34

’ .
Frursuant to molion of plaintife State of Alaska

3 lparael 6 as densribed and platted in Schedule "A" and "A-L" o

3 (Choa: complaint was dismissed by the court.
{ o
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|

The ceurt heard Ceutinmeny and xeceived documentary
. .

evidence, including aerial photographs, offercd by plaineife
Stabe of Alasza, concerning it allegation of ownership and

width of existing right-of-way for uldoon Poad. Based on the

evidener adduced at the hearing relevant to parcels 7 and 10,
the court ruled that the riqht-of-way width provisions of Public
Land Order 601, dated August 10, 1949, was applicable to and

set the right-of-way width for Muldoon Road when constructed
t -

— -across public lands in 1950.

6 we-
is Row, THERECORE, Ir IS ORDERED, ADJUDGED AND DECREED:

.
.- That plaintifZ shall have judgment against defendants
3 fixing the width of the existing right-of-way easement owned by
ia plainti for use in 2laska Project No. F-044-1(6), Muldoon Road

adot as Sal LOWS:

ih Parcel 7: Nhe easterly 50 feet as described
ang platted in Schedules "B" and “B-i"

Vv complaint containing 11, 847 square feet,Irore or less.
1s

Parcel 10: The westerly 50 feet as described and
i9 platted in Scheéules “C" and “C-1" of

the complaint containing 7,497 square
<o feet, more or less.
=3 fgDATED at Anchorage, Alasxa, thisa day of>
*
wel = 7 1976.
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TITRE SUPERCOR Couicr FO ile STATE OF ALASRAee
ee

a

TUT JUCICIAL NUAKLCT AT ABCHORAGE

STATIC OF ALASKA,
IEPARTARNY OF SIGHYAYS, ow

w
e

Plainti£e,
vs.

FILED ia the Trial
Couriz938 Square feet, more or Sure

dt Aint, Thid Dood.
©; C.N.&S. REAL ESTATECO.,

ours.
an Alaskan Corpuration;

ZIS O. ANDERSON and AIKO Ky.
ANDERSON, husband and wi Ee;
LOREX YP SOCD; MUNCIPALITY OF
ANCHGRACL; CHUCGACH ZLECTRIC
ASSOCIATION, INC.: TRANS- —

RASRICN TITLE INSURANCE
COMPANY and’ SECURITY TITLE

30,
en
F
F FeQ 9 1976
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INDINGS OF FACT RD CONCLUSIONS: OF Tiw

PRASING THE TSSUC

The crux of the request to the Court in the above

entitled cause is to fix tha width of the existing highway

right-of-way caseien* owned by plaintifé State of Alaska,
wcress two tracts of land in private ownership of defendants

‘described, platted and identified as Parcel Nos. 7 and 10,
AlLackh. Project Mo. F-044-1(&), Muldoon Road, located in the

fnorth one-half of Section 13, fT. 13 N., R. 3 W. S.M. near

“the. intersection of Glenn Highway, prior to further improvement

and upgrading of the road during the forthcoming construction

rerwon Following statchood, the United States conveyed its’
tiight, title and interest in Huldoon Road to the State of

[asa tha by deed dated June 39, 1959 (exhibit 8) deseribed at
:

.‘
,.
'e
!.
|
q

t
. bthitee Llood the enclosuces thereto as Poderal-Aid Secendary

"A" Route 530. Thus, the reyuest to the Court may be- ‘ be s ve ee oe

w
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| further
norrased to fixing the width of Lhe right-of-way

Custioenl across Parcel tos. 7 and 10 that the United States

rexistingreserved unte itself or otherwise acquired
laws as of the date of conveyance to -the State of Alaska.
Ia turn, the above question raises two specific alternative

.
legal gucstions:

At the time of construction had the lands1)

involved becom? other than “public lands" within the meaning

of Public Land Order No. G01, dated August 10, 1949, sO as

te preclude its application prescribing widths for rights of
.

way of local roads?
t 2) If so, what width right of way did the United

Statcs have at the time af conveyance to the State of Alaska?

‘PI: $s or wd

le at @ll tises relevant in these proecedings tre

Unites ineStales was, er alia, the sovercign of the soil, tne

lanédcwnsar, the road builder, the suldivider, the granier to

both tne Stat2 and tha original landowner-grantee ane the

publie oe order. Horeover, all pertinent actions of the

United States were taken by the Secretary of Interior or

through his ésiecgated uthority to subordinate agencies
.oa

a Rosé Commission and thewithin the desnrtment, the Ala
atau3
ev<= IBureay of Lane Menagement. (Congress transferred the highway

B «2 |

su
|

ifunction to Decartisens of Commerce in 1956)
|

a On Kay 17, 1849, the Regional Administrator,= wezersae
a &

|

Bureau of Land Manegerent, determined that, effective
..<o

|

<e |} Septeabeaesve
Woop 2)

1

r 21, 1949, certain deseribed public lands in Section
ay:* 13, inter alia, were suitable for disposition as small

ea ee +4

“* tracts for cabin and home sites by lcase and sale pursuant
ve

Pa Lo the provisions of the popularly called Small Tract act ofi
“ 1933, a: amentod, ane extended to Alaska, currently codiae ate Xe!

esse
3 if in 83.U CB2a-d, and caused it to be published in the

Federal Register (Exhibit 3).

-2-if



Fourteen days later a petition dated June 1, 1949,

requested the Alaska Koad Cownission to construct a system
of farm rouds to include Huldcon Road substantially as sho
in green on Exhibit L.

Ga August 10, 1949, a secretarial directive
published in the Federal Register as Public Land Order Ko.

G01 fixed uniform right-of-way widths for all categories of
highwa27>wre on public lands in Alaska, the minimum width being

for local reads fixed at 150 feet, fifty feet each side of..the center lite.
Late in the s jo tan Seez of 1949, the proposed location

tz o£ Heidoon Road was field inspected; the center line was
13 surveyed and st ak ed by ta + hla mlen Road Commission

the following
. — =

pon 195¢ atter breakes atari y ts~ it S$).
.

:
33 Onfugast 28, 15439 and Suptenber 22, 1949, Leases
MN were cuscutéd with conditional provisions creating a preferred

right or option to purchase, at a stipulated price, the

tracts comprising Parcel hos. 7 and 10, respectively (Eshinics
. . -

6 ané 7).
a -

On Hay 1, 1950, the Bureau of Land Management

issu =aa instructions to its cad ast ral aesurveyor providi 3 for.
= subdivisions of certain public lands , including the susdivision
33 in Section 13. theIn additio: to reciting reasons for the
+eox

oy ~6 subsivySe the
Pa

ions, the instructions reauiredé cadastral surveyor
sh sewe to s~ ae andox ay the center lines ef the roads highways constructed

sy
f ° on by t leneae Depart ao vent of Interiors,QO: pocifically noting the .

=e
-

* widths of the rights-of-way for local roadsJ
Sen

e .
fixed by Public

> oe 0 x“
<s ww:

Land Order No. 601, at 109 feet, 59 feet oa each side of the
ex

wee
7 center line (Exhibit 5). The subdivision plat (Exhisit 10)

a mM shows by dash lines a right-of-way width of 100 fect for
M

a Muldoon Road with Purceds 7 and 110 marked thereon in open
ss

couch.
as Kuldoon Road war constructed durine the constrvctior.

ne- ion and was sub-Season Of -3950 by the Alaska Road Comnis
.

[*taneiaaty
Cvmploeted by August 8, 1950 (Exhibit 7)_

2|
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| Gn Seploster 2), 1951 the stipulated purchase price
.

‘was paid for Parcel 7 and in due course patent thercto was .

3 issued on Karch 31, 1352; on April 10, 1951 the stipulated
‘pucchase pries foc Parcel 10 was paid-and patent issued .

tthercon in cue course on June 13, 1951. (Exhibits 6 and 7).
Huldson Road, as originally constructed, was a

local road within the
meaning of Public Land Oréer 601.

.

CONC Ooate?
bed OF LAY

we

I
Z

{

is rt is funcumental that Article Iv, § 3, Clause 2

a2 of the United States Constitution vests in the Congress
SB] @lone the authority to decarmine vader what terms and conditions

of. Tne small
yerowerty of Che Unicad Staces may be disposed

-eract uct, Line she ~ ‘ 3 aw Cua tear
Sao
ao homesc24 laws, sravidces

r -i the con sey,us esicnal authority Cocotte prerequisites for disposition
ue Of public *a Pe

aan of sana Ursitboa 2é States to qualified persons.
vues Seenain ‘The prime ry @izference betworn tothe two laws relate, to size

wv and a sinplificd, transferable method of proving compliance
aa with land use and improvement prerequisites to acguire
-3e beantitle Implemanting small Cee & regulations of the Sec wtary- ‘of Interior, 43 CFR 257 (1949 Edition) prescrib2 at subsection
ae

237-2 (6):
a (c) No @Givect sale will be made o€ lands under the

@ou- Usa an@ imsroyv t of the land under lease
wills +

ry R: LeasesJ
: require before it will b=-: sold.ce lands whieh are classified for lease and sale

WLLL ca refemmes in an ontion permitting the lessee to
rm

purchase as provided in § 257.10. eee

2%
ue

=u At this point two matters should be noted as
may

veu The unofficial,
St

o
working” subdivision mar mentioned in paragraph 8 of the

uo

suall tract notice published in the Federal Rogister (Exhibit
arts, ace3) ould show contemplated road ace but: it is not now

.
twa tubia.ee
s

VAS 3 al subdivision plut now regularly
e filed

(exninic 10), prepared by field survey notes compiled
-

-a-

ge



in 1950 (Uzhibit 1] during construction of Huldeun Road

depicts 160 feet of right of way, and certainly would have

been used to describe cach narcel, legally incorporating the

Plat directly by reference into the patent, except that it
Instead each tract isnot. then prepared and filed

described by aliquot parts in the patent with the later
filed official subdivision plat indirectly incorporated by

reference, as follews:
The area deseribsad contains 2.50 acres according
to the Official Plat of the Survey of the said
‘Land, on file in the Bureau of Land Managenent.

us It is unnecessary for proper decision, however, to draw any
2 specific conclusion from the foregoing Lf private property

rights against the Urited States had not vested whe. Muldooni Raae was constsreted
A century ags, the United States Supreme Court

twice considered ard fseas the time private provert; rights.
inane the United States. na clearvested in public land aga

rule resulting from the opinions in Frisby v. Whitacy, also
|| called the Yosomite Valley Case, 9 Wall. 187, 19 Law. Ed.
a 668 (1370), and Kutch ngs v. Lowe, 62 U.S. 77, 21 Law. Ed.

74 S2 (1273) is that a aualifiad p oe ae son seexing to obtain title.
20 to public Yand® of the United States under its public land
=

| laws acquires
Be

no vestc2 interest in such land against the

United Stateswi until he complics with all the statutory
useza

fora sf preraws.uisgites for patent, including vayment of thc sale
av

a i
:itiprice, if anplicabj«= 7 In the latter Yosemite opinion the Court restated

wees
resend =
auc its carlior decision, in pertinent part:
on

=~ * he power of rcyulation and disposition,
een conferre: uvon Coagress by the Constitution, only
Va ecases when all the preliminary acts prescribed

by those lavs for the acguisition of the title,
a2.

a including the payrent of the price of the land,
have been vercforrextd by the settler.
a

When °=Tkes reer qubei wae feywoh thas vey bean complied with,
the settler For the First time acquires a
vested interest in the premises occupicd by
hin, of which he cannot be subsequently de-
prived. ...
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The Court further observed that requiring less”
than full compliance with all prerequi ites to obtain title
would

Qeprive Congress of the power to reserve such
lands Erom sale for public uses of the United
States, though needed for arsenals, fortifi-
cations, lighthouses, hospitals, custon~
houscs, court-houses, or for any other of the
numerous public wurroses for which propertyis used by theGovernment. It would require
very clear Janguage in the Acts of Congress
before any intention thus to place the public
lands of tha United States beyond its rontcrol
by mere settlement of a party, with a Geclered
intention to purchase,could be attributed to
its ‘Legislation.

The Supreme Court reiterated:
The decision in Frisbic v. Whitney was

pronounesd by a umanimous court, and sub-
sequent refiection has satisfied us of its
entire soundness. The construction theregiven to the precemptica laws is, as
Seaced, in accordance wich the coast
uaifermly giveaby that department o
Government, to which tha séministratia
the land laws is confided, and by the chiez
law officers of the Govercnent to whom that
department has applied for advice on the
Subject. It is the only construction which
preserves a wise control in the Government
over the public lands... . .

In the instant case, the subdivided lands in

secticn 13 as of August 10, 1945, the effective date of PLO

01, were clearly public lands of the United States. A

local road later constructed thereon by the Department of
Interior would have a right-of-way width of 100 feet unless
the lands at the time of construction were no Jonyer public

!

.

lands of the United States. Stated differently, the subcéivided

.tracts would not be public lands of the United States if at

fvconeces
as against the United States. Under the federal

the time of construction of the local road the lessees of

parcels 7 and 10 had acquired a vested interest in the

HT nate entablished in Frisby and Nutchings, the last prerequisite

vlor patent of small tracts was the payment of the purchase.
waydee 43 CRB 257.14 (ce) provides:

(c) If the applicant has paid thefull purchase price and otherwise compliedwith the Coresoaing and no obtection anpears,
cash certificate will be issued by tie manager, -
te te Yollowed boo patent.

the

|

|



Both parcels were paid for in 1951, at which time yprivate proserty rights against the United States became -

vested.
.

This conclusion is entirely consistent with and

undoubtedly orovides the legal basis for a standard provision
of the lease itself. The United States and the oricinal lessec

specifically uncerstood and agreed thet nothing contained in
the lease shall restrict the acquistion, qranting, or use of

x - .
germits or riahts of say wader existing laws.

6 For ‘these reasons, the ‘Court concludes that the
4

u right of way width provision of PLO 601 applied to, and set

LBs the width cf Meldoon Road as a local road at the time it was

“ laid out and onstructed in 1950 across parcels 7 and 10

is This conclusion mekes it unnecessary to consider alternative
1s ,isse
16 Accordingly, the Court fixes the width of the
u existing Muldoon Road right-of-way casement owned by the
ws .;Plaintiffé State of Alaska as follows:
19 Parcel 7: The easterly 50 feet as described and

Dlatted in Schedules “B* and “B-1" of théa complaint containing 11,847 square
=a feet, more or less.

Parcel 10 The westerly SO feet as described and
22 and “C-1" ofplatted in Schedules "C”
ah

|

the complaint containing 7,497 squarefeet, more or less.
z< —_

asa zi a this
gua

DONE at Aachorage. AL g day of
ew

a?= SFT }
pre a 1976
wed<vo Le oftheLaz39°wee 6
estg=u

UPS COURT (ADEE
7

<=~—a—<

wf inset,2 fs oe ckes* eons. feraed of fits ebove:
Rew xt Sessint zs Peon!nee eg’ae seselodtsed

of wae Go uiat HE, 6 cay
owev5 Bd fe: 2) ayéae
sau

wv “Vl- ‘CQ29 Ww. /,aytix {:efmie ted S * te ha _7len?oe tte 4 oepetet

a gg”
"Z"PA:HooleKex wm
grates - a vt weet fend tes chore

. sestat fa nett
e edicawieraed of hs ebove

a3 yee .. 7 A “;Pedoor,3GFedseo wpe: Chae.
neeoh ee ~f02— ole47iy e°aeI L shiny i3

canbe
apesf“7 a% Somes

a g LF tn of “—— a =~amusecb Ww vewhy waeSie aetf chet -7 "etyie. ,efan
se met ere prdied

te!e teem tees. fe fe etn pet
.

ste tend ef the shave

8
.

os 29 e? the >% Jl" pt ea,


