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line. The Gresns and Goodmans argued that express prﬁvisions
in tne patents to their lots limited thé state's right-of-
way to 33 feet on either side of the center line.‘ After the
state had ame;déd its domplaints, the paréies stipulated to
consolidation of the cases for detarmining liability issues

and also stipulated to resolution of right-of-way issues by

1. The state's complaints were -_led July 9,
1974. Initially, the complaints soucght a 50 foot right-of- ;
'y and a 20-foct slope easement (for laterzl support of the V
soadway). The state filed amended complaints on November -
12, 1974. The amended complaints omitted .the slope ezsement
and instead sought to acgquire:

(1) an estate in fee simple for the 50 foot
right-of-way on both the Green and Goodman parcels
(excluding minerals lyinc more than 100 vertical .
feet below the roadway's surface), and

(2) a temoora vy construction easement on and over
additional portions of the Crecn and Goodman
properties. -

2. The Kerkoves and Urbaneks answered the state's
complaint and alleged that "they are owners of a substantial
property interest" in the Goodman parcel. They have not
appeared in this appeal. .
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Toer summary judgment. The surperior court granted summars
5 S

judgment in favor of “1e G;eons and Goodmans on all lizbilits
4

issues. The state then b ght this appezl.
brief history of the Grezsn ané Goodman parcels

is necessary to an understanding of the parties' contentions
in this appeal. The lots were originally owned by the United

States and were among lands withdrawn "from all forms of

5
appropriation under the public-land laws" by the Secrstary
of the Interior in 19842. Pursuant to that withérawal order,
. N 6

the lands were reserved £or use by the War Department. In
1949 the Secretary of the Interior, acting pursuant to

executive order, terminated War Department jurisdiction but

~

3. Five separate actions originally were
consolidated; two of these involved the Green and Goodman
properties. The parties' stipulation expressly reserved
compensation and damages issues for separate trizl or
determination "on an individual basis."

4. The superior court ordered summary judg-
ment for the property owners on July 26, 1976. Final
judgment was entered on September 21, l976, for the Gresens,
on September 27, 1976, for the Goodmans, and on October
28, 1976, for the Kerkoves and Urbaneéks.

5. Public Land Order 5 (June 26) 1942).

6. I4.



e e Such a2 classification order was issued the follow-

-Ng year; under that ocrder, lots 11 (Green) zand 12 (Goodman)

i€re made available for small tract disposition.’

The Goodmans and Greens contended that their

rredecessor patentees first occ ied ‘the lots pursuant to

3mall Tract Act leases and subsequently receiwved patents to
9 : '

che land from the federal government. The patents con--

:#ined substantially identical reservations, including the

‘oilowing language: : - '

The reservation of a right-of-way for
roads, roadways, highways, tramways,
trails, bridges, and appurtenant structures
constructed or to be constructed by or under
any authority of the United States or by

) 7. P.L.O. 615 (Vovemoer 8, 1249; published in Federal
‘egister, November 16, 1949). - ' '

8. Small Tract Classification No. 22 (March 23, 1950).

9. The Goodmans allege that their predecessor
)atentee occupied lot 12 on April 21, 1950, and received a
:2atent on Aprll 28, 1952. The Green parcel (lot 11l) was
.eased frcm the United States on September 1; 1952, and
~satent was granted on December 1, 1953.



any state created out of the territory of

Alaska in accordance with the 2cit of July

24, 1947 (61 Stat. 418, 47 U.S.C., § 321[d4]).
The following typewritten lancuage was added to the printed
patent form:

This patent is subject to a right-of-way

not exceseding thirty-three (33) feet in -

width, for roadway and public utilities

purposes, being located along the north

and west boundaries of said land. 10 /

After the issuance of Smzll Tract .Classification

Order No. 22 but before issuance of patents to lots 11 and

‘12, the Secretary of the Interior issued Secretarial Order
11 :
No. 2663 establishing the width of public highwavs in

10. The quoted language appeared in the patent
to the Goodmans' property. The typewritten language in
the patent to the Greens' property stated that the right-
of-way was located along the north and east boundaries of
lot 11. :

1l. Secretarial Order No. 2665 reads, in part:
RIGHTS-OF~-WAY FOR HIGEWAYS IN ALASKA

Section 1. Purvose. (a) The purpose of this
order is to (1) fix the width of all puollc
highways in Alaska established or maintained
under the jurisdiction of the Secretary of the
Interior and {2) prescribe a uniform procedure
for the establishment of rights-ocf-way or
easements over or across the public lands of
such highways. Authority for these actions is
contained in section 2 of the act of June 30,
1932 (47 sStat. 446, 48 U.S.C. 321la).

Sec. 2. Width é; Public Highwavys. (a) The
width of the public highways in Alaska shall
be as follows:

(1) For through roads: The Alaska Highway shall
extend 300 feet on each side of the center line
thereof. [Other highways listed] shall extend
150 feet on each side of the center line thereof.



Alaska which were under the jurisdiction of the Secretary

’

of the Interior. For "local roads" -- all roads not clas-~

sified as "through roads" or "feeder roads" -- the width

set by Secretarial Order No. 2665 was 50 feet on each side

of the road's center line. Tudor Road was not among the

. S 12,
named "through" or "feeder" roads.

(fcotnote 1l continued)

(3) For local roads: All public roads not
classified as through roads or feeder roads
shall extend 50 feet on each side of the
center line thereof.

" 12, The relevant chronology is as follows:

Small Tract Classificatipn Order

No. 22 " March 23, 1950
Alleged date of "entry" on Goodman

parcel pursuant to Small Tract..

Order No. 22 : Aapril 12, 1850
Secretarial Order No. 2665 ' October 20, 1951

. (date of publication
in FPederal Register)

Date of patent to Goodmans'

predecessor . April 28, 1952

)

Lease date of Green parcel

under Small Tract Order No. 22 September 1, 1952

Date of patent to Greens'

predecessor . December 1, 1953



chronclogy of events relazting to these lands, appellant
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State 0of Alaska takes +the position that the Green and Goodman
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arcels were subject to a 100 foot right-of-way for Tudor
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call the state argues that the planning and
construction of Tudor Road by the United States effectively
appropriated land lying in the right-of-way and reserved

such right-of-way to the United States. Prior to issuance

of patents to lots 11 (Green) and 12 (Goodman), the 100

)
f

foot right—bf-way reservation'fo; local roads established by
Secretarial Order No. 2665 became effective. ' Thus, reasons the
State, a right-of-way extending 50 feet from the Tudor Road
center line onto porticns of lots 11 and 12 was validlf

private parties acguired vested

e

reserved prior to the time

rights in the lots hhfouch lssuanc° of the patents. As an

alternative to its motion for’summa Ty judgment, the state
asser éa that a genuine Issue of'material fact exisited with
respect to the ‘Goodman property, i.e., that the date of
Tudor Boad's construction must be estaElished before the
'respective rights of the parties could be determined.

The Greens aigﬁe that their property was unaifected
by the Secretary's 100 foot right-of-way designation becau;e
regulations under the Small Tract Act had.secregated these

parcels from the operation of ‘general right-oif-way prov151ons

prior to the date of issuance of Secretarial Order No. 2665.



Thus, only easements reserved by authority of the Small
- Tract Act apply. The Goodmans reitérate the Greens' positicn

but they furthef ccntend that their predecessor patentees had

>
-

Y
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acgu vested rights under_his lease pursuant to Small Tract
ClassiZicatien No. 22. Since the patent was obtzined by
operation of the gdame lease provisiéns, vested patent rights
relate back to the date of lease for purposes of détermining
the applicable right-cf-way. Because the issues regarding
the Green and Goodman pafcels differ somewhat, we'shall
discuss the two parcels sepérately.

The state arg&es that Tudor Road had been appro-
priated by the United States prior to any interest vesting in
the Greens' predecessor patehtee. ‘Thus, the state conﬁeﬁds,

' Secretarial Order No. 2663 established a 50 foot right-of-

ct

way for Tudor Road in the same manner as it did for other
"local roads.”

The Gréens'do net dispﬁfe ﬁhe federal éo&ernment‘s
appropriation of Tudor Road to the extent of the actual

13 *
roadway and abutting shoulder. The Greens also acknowledge

13. The Greens devote a substantial portion of
-their brief to the argument that the state's position is in-
correct because appropriation of land for a roadway does not
reserve a right-of-way beyond the width of the roadway and
abutting shoulder as actually established by expenditure of
funds or construction of the road. As we understand the briefs,
however, the state does not argue that the 50 foot right-of-
way was appropriated by the United States. Instead, the
state contends that once Tuder Road was appropriated,
Secretarial Order No. 2665 opérated to establish a 50 foot
right~of-way =-- regardless of Tudor Road's original width.

t



was not in possession ofF
o 14
ruction oi Tudor Road.

that their predecessor in intere

n
cr

fu
()
(9]
O
o
()]
(r

lot 11 until after the origina
In addition, they agres with the state that Secretarial
Order No. 2663 is valid within its proper sghere of applic-

ation; but they contend that neither the statutory authorit:

n

upon which Secretarial Order No. 2663 is baseé nor the order
itself is épplicable to lands classified under the Small
Tract Act. |

The Greens rely principally on this court's dpinion

in State, Department of Hichwavs v. Crosby, 410 P.2d 724

(Alaska 1966), to support their contention that 48 U.S.C.

§32la (1946) and Secretarizl Order No. 2€65 were'inapplicablei

-~

14. The relevant chronclogy for the Greens'
preperty is as follows: ‘ . - .

Secretarial Order No. 2665 ' October 20, 1951
(date of publication in
the Federal Register)

Application for small tract
lease by the Greens' predecessor ,
in interest _ August 26, 1952

TLease issued to the Greens' .
predecessor in interest September 1, 1952

" Patent issued to the CGreens'

' predecessor in interest ‘for |
lot 11 ' December 1, 1953



to lands classified under the Small Tract Actkt. In Crosbv
this court determined that another .stztute, 48 U.S.C. § 321
d (1 2),,-as not applicable to. lands leased or sold pursuant

to the Small Tract Act. The court relied upon congzessional

intent as reflected in the legislative history of the Act of

concluded:

[Tlhe 1974 Act, in spezking of lands

"taken up, entered, or located,"™ had

reference only to those public land laws

where discreticnary authority on the part

of a government officer or agency to impose

reservations for rights-of-way was absent,

and was not intended to apply to those

laws where such authority existed. 16 /
The Small Tract Act gave the Secretary of the Interior dis-
cretionary authority to sell or lease small tracts "under
such rules and rnculaulons as he may prescribe®, and the
Se retary had issued reﬂulatlons prescrlb-na a 33 foot right-
of-way without prov1d ing for the rlgn;-oa—waj requirements
contained in 48 U.S.C. § 3214 (1952). Accordingly, the
- general right-of-way reservation in 48 U.S.C. § 3214 (1932)
did not applyv, and only the discretionary right-of-way applic-
able specifically to Smzll Tract Act lands was operative.

.........................

. 15. Act of June 1, 1938, 52 Stat. 609, 43 U.S.C. '~
§ 682 (a) (1964). The Small Tract Act was made applicable
to Alaska by the Act of July 14, 1945, 59 Stat. 467.

16. State, Dépt. of Highways v. Crosby, 410 P.2d
724, 727 (Alaska 1966). : :

-10-



48 U.s.C. §321& (1952); instead,

i
exclusive Yy on 48 U.S.C. §321a (1932) and Secretarial Order
: , 3 rdex

1
l 4
No. 26653. The statute inyolved in Croskbv wasfenacted July
24, 1947; the statute which authorized Secretarizl Order No.
266§'had been ena;ted 15 years earlier on.June 36, 1832.

In addition, the subjects addressed by §321a differ markedly
from those'addressed by §321d. Section 321la govérns the
transfer of road construction ané maintenaﬁce functions to'
#he Secretary while section 3214 requires certain right-of-
‘way reservations to be included in "all patents for lands

hereafter taken up, entered or locatoa ln the Territorv of

- 17+ The Greens acknowledge that Secretarial Order
No. 2665 was issued pursuant to the Act of June 30, 1932, c.
§g0, §2, 47 Stat. 446, 48 U.S.C. §321a (1946). That section
directed the Secretary of the Interior to "exescute or cause
to be executed all laws pertaining to the construction and
maintenance of roaas « « « in Alaska." -

‘ Under the provisions of 48 U.S.C. §321a (1946),
all appropriations made and available for expenditure by the
board of road commissioners under the Secretary of the Army
were transferred to the Secretary of the Interior "to be
thereafter administered in accordance with the provisions of
sections 321a-321d of this title." Id. The board of road
commissioners was also "directed to turn over" property for
the use of the Secretary of the Interior in constructing and
maintaining roads and other works. Id.

Section 32la was re@ealed by Pub. L. 86-70, §21
@) (7), June 25, 1959, 73 Stat. 146, effective July 1, 1959.

We note that both this court and the federal
courts have treated Secretarial Order No. 2665 as valig,
although no direct challenge to its validity has been raised.
See Myers v. United States, 210 F.Supp. 695 (D. Alaska
1962); Myers v. United States, 378 F.2d 696 (Ct. Cl. 1867).

-11-



Alaska." The Crosby decision held that right-of-wavy reser-
vations under 48 U.S.C. §321d (1952) did not apply to small
tracts because Congress intended §321d4 to operate only if no
discretionary authority was available to reserve rights-of-
way when public-lands were "taken up, entered, or located."
 Crosby did not conclude that right-of-way reservations under
the Small Tract Act were exclusive or that additional discre-
tiona;y right-of-way reservations were preCluded;

Neither the Greens nor the Goodmans have cited any
authority indicating the Secretary’'s intention to exclude
other potentially epplicable right-of-way reservations.
-Administrative regulaticns under the Small Tract Act stated:
Unless otherwise provided in the classific-
ation order, the leased land will be subject to
a right-of-way of not to exceed 33 feet in width
along the boundaries of the tract for street
and road purposes and for public utilities.

The location of such access siresets or roads may

be indicated cn a working copy of the official plat
- . - - 18 /

Thus, while the regulation may be read restrictively ("Unless
otherwise provided in the classification order . . . not to
exceed 33 feet in width"), its apparent objective was to
provide rights-of-way for "access streets or roads" and fgr

public utilities, not to eliminate other potentially

applicable reservations. As'phe st;teugmphasizeg, th;; .

-18. 43 C.F.R. 5‘257.16 (c) (1954).

-12~
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the Secretary's concern with reserving access for other
20
within the boundaries of the small tract lease area.

Such provisions do not indicate fhat other rights-of-way
should be precluded. ©Nor does the languaée of the ESmall
Traét Act or its legislative history show Cencgress' intention
to prec;ude operation of all right-of-way reservations
except those specifically applying €0 small tracts. ‘
In the absence of some indication that Congress

intended‘right-bf—way reservations under the Small Tract Act
to be exclusive or that rights-of-way reserved pursuant to

the Small Tract Act are incompatible with other potentially

applicable rights-of-way, we conclude that the various

19. The lease for lot 11 provided, in part:

(m) That this lease is taken subject to the
rights of others to cross the leased premises
on, or as near as practicable to, the exterior
boundaries thersof, as a means of ingress or
egress to or from other lands leased under
authority of this act. Whenever necessary,
the Regional Administrator may make final
dEClSlon as to the location of rzights-of-way.
It has been determined that the land leased
herein is subject tc a 33-foot right-of-way
along the north and west boundaries.

20. It should be noted that the case at bar
involves rights—-of-way for a bordering "local" road rather
than rights-of-way for streegs or utilities serving interior
lots.

-13~



discretionary rights-of-way must be allcwed to operate
21 - . .
together. Thus, unless the 50 foot right-ocf-way crezted

by Secretarial Order No. 2655 is irrsconcilable with the

2l. The Department of the Interior zlsc c¢contem-
plated the possibility of non-exclusive, overlapping rights-
of-way from more than one source. The Assistant Solicitor,
Department of the Interior stated: .

[Tlhere could be an overlapping of richts-

‘of-way over a tract of land as where :

a right-of-way generzlly provided for

under the act of 1947 . . . and specif-

ically referred to in a reservation desig-

nating a certain widih, could intersec:t

Oor cross an access boundary road reserved

under authority of 43 C.F.R. 257.17(b).

Memorandum of Opinion of the Solicitor, Department of the
Interior, 1-59-2242.10 (Oct. 9, 185%). Although the memo-

randum i1s addressed to the express reservation of rights-oif-

‘way considered in Crosbv, it is significant because it reflects
the Department of the Interior's positien that the 33 foot right-
of-way appearing in small tract patents is not exclusive.

An administrative agency's interpretation of
its own regulation is normzlly given effect unless palinly
errcneous or inconsistent with the regulation. 1A C. Sands,
Sutherland Statutory Construction § 31.06, at 362 (4th ed.
13872). Sees Udall v. Tallman, 380 U.S. 1, 4, 13 L. Ed. 2d
616, 619 (1965); Burglin v. Morton, 527 ¥.2d 486, 480 (Sth
Cir. 1975), cert. denied, 425 U.S. 973, 48 L. E4d. 24 7986
(1976) . An administrative agency's interpretation of a
statute is not binding upon courts since statutory inter-
pretation is within the judiciary's special competency but
where the statute is ambiguous, scme weight may be given
to administrative decisions interpreting it. Union Oil
Co. of Cal. v. Department cf Revenue, 560 P.2d 21, 23
(Alaska 1977). '

-14-
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by regulations under the
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33 foot right-of-way cx
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Small Tract Act, thg Green's*propérty’is subject tb the 50
foot right-of-way.

" The Gresens also argue that even if Secretarial
Order No. 2663 éppiies to lznd conveyed pursuant to the
Small T;act Act, the order establishing a 50 foot righﬁrof—
way and the administrati§e regulation establishing a 33 foot
r;ght—of—way must be construed together. The Greens contend
that only by limiting the right-cf-way to 33 feet in wid:th
will both the order and the regulation be permitted to
operate without nuTiificét4on of one or the 6the i in addition,
the Freéns argue, the 33 foot right-of-way is more spec1.1c
and should control when applicable reservations are in
‘conflict. The state counters by saying that the 50 foot
right—of—way establishéd by Secretarizl Order No. 2665 is
consistent with the 33 ‘foot right—oﬁ;way established by
administrative regulation because the purposes served by

the two rights-cf-way are different.

22. Regulations promulgated pursuant to the Small
Tract Act gtated: .

Unless otherwilise provided in the classif-
ication order, the leased land will be subject
to a right-ocf-way of not to exceed 33 feet
in width along the boundaries of the tract
for street and road purposes and ror public
utilities. (emphasis supplied)

43 C.F.R. §257.16(c) (1954).

-15-



1s, language .o the administrative regulation, classification
order and small tract patent show a prograssively narrower
focus on the Greens' lot; thus, the 33 foot right-of-way
reServa;ion appearing in the patent is more specific than
the general right-of-way reservation contained in Secretarial
Order No. 2665. Nevertheless, the rule of construction
favoring specific provisions over generzl provisions need
not be invoked unless it is impossible to give effect to
both provisions. As Professor Sutherland explains:

Where one statute deals with a subject in

general terms, and another dezls with a

part of the same subject in a more detailed

way, the two should be harmonized. if

possible; but if there is any conflict,

the latter will prevail, regardless of whether

it was passed prior to the general statute,

unless it appears that the legislature in-

tended to make the general act controlling,
23 / (emphasis added)

We think there‘is no serious conflict between the
two overlapping rights-of-way and no need to resort to the
rule of construction favoring specific provisions over.
general provisions.

The Greens correctly point out ;hat the.SO'foqt

23. 2A C. Sands, Sutherland Statutory Construction
§51.05, at 315 (4th ed. 1973) (footnotes omitted).

-16-



right-of-way makes the 33 foot reservation superfluous to
the extent of overlap. ‘Howevér, n; actual conflict exists
between the two\prﬁvisions. The primary purpose of both
reservations is to protect rights—of—way and that purpose
is served with regérd to the 33 foot provision even if'the
actual riéht-of-way is larger than 33 feet. The other
purpo;es of the reservation specifically appiicable only to
small tracts, street and utility access to interior lots,
are not impaired if thé Tuder Road right—of;way is 50 feet.
However, the converse is noﬁ ﬁrue; the purpcses to be served
by the larger reservation for lecal roads.cannot be served

X 24
as readily by a 33 foot right-of-way.

24. Other rules of constructjon alsc favor this

outcome:*

-~

As a general rule, where the language of a
public land grant is subject to reasonable
doubt such ambiguities are to be resclved
strictly against the grantee and in favor
of the government.

3 C. Sands, Sutherland Statutory Construction § 64.07; at 137

(4th ed. 1974) (footnotes omitted). See generzlly id."§§ 63.02,
63.03. Public grants must also be evaluated in light of other
rules and aids of statutory construction. Id. § 63.10, at 103.

Administrative regulations which are legislative
in character are interpreted using the same principles
applicable to statutes. 1A C. Sands, Sutherland Statutory
Construction § 31.06, at 362 (4th ed. 1972). See generally
Kelly v. Zamarello, 486 P.2d 906 (Alaska 1971). 1In the case-
of administrative regulations which deal with the same sub-
ject, their provisions should be considered together:

Prior statutés relating to the same subject
matter are to be compared with the new pro-
vision; and if possible by reasonable con-

-17-



In light of the foregeoing consideraticns, we

at the superior court erred in granting the

jny

cnclude %

CGreens' motion for summary judcment. Since there are no

0
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ues of mate:ial fact with respect to the Green

property, the state's motion for summary judcment shouwld

have been granted.

(Footnote 24 continued)

struction, both are to be so construed ’
‘that effect is given to every provision
in all of them. ‘

22 C. Sands, Sutherland Statutory Construction § 61.02,

at 290 (4th ed. 1973) (footnote omitted). In some
circumstances, the interpretation of one p*ovzslon is p*ooe*lv
1nfluenceﬂ by the content of another provision addressing
similar purposes or objects. State v. Bundrant, 546 P. 2d

530, 545 {(Alaska 1976), apreal dismissed, 4235 U.S. 80¢5,

50 L. Ed. 24 66. See also Stewart & Grindle, Inc. v. State,
524 P.24 1242, 1245 (Alzska 1914) As Professor Sutherland
explains:

The guiding prlnClDle . « o« is that if it~
is natural and reasonable . . . that members
of the legislature . . . would think about
another statute and have their impressions
derived from it influence their under-
standing of the act whose effect is in
"guestion, then a court called upon to con-
strue the act in gquestion should also allow
its understanding . . . to be influenced by
impressions derived from the other statute.

2A C. Sands, Sutherland Statutory Construction § 51.03,
at 298-~99 (4th ed. 1973). :

-18-~



the Goodmans' lot is dependent upon applicability of Secretarial

Order No. 2665, our conclusiqns with respect to the Greeng'

[
ot
(D
lox
(0
(3
%
o
{4
o]
L.
jo
M
n
rl
fu
rl
m
v
o]
[

property applyfé,ngeyer, the disp
the'Goodmans centers on issues,different from those discussed
in connection with the Greens' lot. The relevant chronology

: 25
for lot 12 is the primary reason for such divergence.

- The Goodméns contend that their predecessor patentee
had received a small tract lease to lot 12 prior to construction
of Tudor Road; therefore, when lot 12 was leased, the United
Statés had not appropriated any portion of the roadway. The
Goodmans further maintain that the original lease of lot 12

created vested rights in the lessee and that neither subseguent

construction of Tudor Road nor issuvance of Secretarial Order

No. 2665 was effective to create a valid 50 foot right~-cf-
way.
25. The relevant chronology for the Goodman
property is as follows: :
Small Tract Classification No. 22 . March 23, 1950
Alleged "entry" of the Goodmans' pre-
decessor. patentee pursuant to small . .
tract lease : o April 12, 1950
Secretarial Order No. 2665 | October 20, 1951

(date of publi-
cation in Federal
Register)

Patent issued to the Goodmans' pre- s
decessor patentee for lot 12 April 28, 1952



The states argues that the Goodmans' predeceassor

in
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vest
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patentee acguired n erest in lot 12 until issuance

Fh

©f the patsent in 1952. Thus, since it is undisputed that

N

construction Qf Tudor Road had commenced prior to issuance

©f the patent to lot 12, the
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the operation of Secretarial Order No. 2665 combined %o
establish a 50 foot right—of—wayn In ;he alternative, the
state contends that summary judgment shouléd not have been
granted because a genuine‘issue of material fact exists with
respect to whether construction of Tudor Rcad was begun
priorhto the issuance of a small tract lease for lot 12.
Although the parties have focused on the guestion

whether the patentee's rlghts relate back to the date when

the small tract lease was issued, we believe the matter may

.
-

be resolved by examining the effects of the lezse on geneial
right-of-way provisions as implemented by Secretarial Order
No. 2663. We already have concluded ﬁhat the Smail Tract
Act and Small Tract Classification No. 22 did not segregate
a1l small tracts from the operation of other discretionary
right—of—way reservations. Accordingly, prior to issuance
of a lease or patené, épprépriaticn of a roadway on lahds
classified as small tracts and 0perahlon of Secretarial
Order No. 2665 were suff1c1en; to esganllsh a 50 foot right-
of-way. Our disposition of the state's appeal with regard

to the Greens' lot illustrates such a situation.
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Once a leezse to a pa;ticular arcel had been
issued, circumstances were d;fferent. Essentially,
the lease separated the land from other small
tracts; the lessee took the property subject to both the
general right-of-way reservations which applied at the time
of leazse and the specific right-of-wav reservations which
applied through t@e lease's provisions. Thus, the generzl
right-of-way reservation in Secretarial Order No. 2665 |
applied to the Goodman property only if the effective date
of lease was preceded by both the construction of Tudor Road
and the issuance of Secretarial Order No. 2665. That is,
until the Department of the Interiof'had acted to bring‘
Tudor Road into existence,.there was no basis for the
Secretary's reservation of_rights-of-ﬁay. bnce construction

of Tudor Road had begun, however,

the full administrative
authority granted by 48 U.S.C. §321a (1952) ,became operative
and the lessee of lot 12 teook his lease subject to such

authority. The Secretary did not exercise that authority

26. With respect to leases of other public lands
in Alaska, the United States has been treated as having the
same rights and obligations as any other lessor. See Standard
.0il Co. of Cal. v. Hickel, 317 F.Supp. 1192 (D. Alaska 1970)
aff'd. 450 F.2d 493 (9th Cir. 1870).
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_ 27

until he issued Secretarizl Order No. 2663 in October 1951.

{D

""hus, prior to October 18, 1951, no general right-of-way
reservation for Tudor Road had been established. If the
crdex became effective with respect to Tudor Recad before

lssuance ©

(1

the lezss, we think the properiy was subject to
the 50 foot right-of-way; this conclusion 1s consistent with
our determination that the Small Tract Act and Small Tract

Classification No. 22 did not segregate all small tracts

th

from the coperation of general, discretionary right-of-way
reservations. However, if the general rese:vatiqn became
effective after the lease had beean issﬁed, we believe the
Secretary.must have intended that subsequeﬁt genéral res-
ervations would not apply and that his discrestionary
reservation in'the lease wéuld opberate instead of such later

reservations. Any’bthe:‘construction~either would make the
general réservation entirely inapplicable to small tracts,

a result which is not supported by legislative or admin-
istrative matefials before this court, or would make small

tract leases and the patents derived from such leases completely
vulnerable to subsequent right-gf-way,acquisition during the
term of the lease, a result which is inconsistent with

Congress' apparent intention to transfer property interests

27. Secrétarial Order No. 26635 was issued on
October 16, 1951; it was published in the Federal Register

on October 20, 1931.
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through the 11 Tract Act
In the cdse at bar, .the lease to the Goodman pProperty
29 )
1s dated June 30, 1950 and Secretarial Order No. 28665 diad

not become effective until October 20, 1951. Thus, when +he
lease was executed, th= 50 foot right-of-way had not been es-

tabll hed and the second reguirement noted above was no:t met.

28. The poteantial mult’p ication of rlgh*s of way
under Secretarial Order No. 2665 is illustrated by considering
the ngh“—oL-wav applicable to a "new" local road pursuant
to section 3(c) of Secretarial Order No. 2663, which provides:

(c) The reservation menticned in para-
graph (a) and the rights-of-way or easements
mentioned in paragraph (b) [establishing
rights-of-way covering lands embraced in
feeder roads and loczl roads] will attach
as to all new constricticn 1nvo‘v1ng public
roads in Alaska when the survey stazkes have
been set on the ground and nctﬂces have
been posted at appropriate pol ints aTOng the
route of +the new construction specisz YlnG the
type and width of the roads.

Assuming that the lease provides for a 33 foot right-of-way,
construction of a local road not in existence at the time of
lease presumably could proceed within the expressly reserved
width. Once in existence, the new road micht qualify as a
"loczl road" under Secretarial Order No. 2665, §§2(a) (3) and
3(c). The applicable right-of-way then would expand to 50
feet. If the Secretary subsequently reclassified the loczal
road to a feeder road or through road, the right-oi-way
would expand still further. See Secretarial Order No. 2665.
We do not believe that the United States. 1ntenaea to grant
such an illusory property interest.

29. The Goodmans originally alleged that their pre-
decesscor patentee had entered lot 12 pursuant to a small tract
lease as early as April 12, 1950.  The state countered by
arguing that Small Tract Classification Order 22 did not -
become effective until April 13, 1950, The date which appears
on the lease to the Goodman's tract is June 30, 1950.
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We therefors conclude that Secretarizl Order Nc. 2663 dié no
operat2 to establish a 50 foot r -gnt of-way on lot 12

The state alcsc contends that the exprsss provisions

of the lease to lot 12 reserved power in the federzl government

to designa;e richts-of-way after the date of lease. The
state points out that the lease contained the following
language:

It is further understood and agreed:

(1) That nothing contained in this lease
shall restrict ths acguisition, granting,
or use of permits or rights-~of-way under

existing laws.

(m) That thics lease is taken subject to the
rights of others to cross the leased premises
on, or as near as practicable to, the exterior
" boundaries thereof, as a means of ingress or
egress to or from other lands leased underx
authority of this act. Whenever necessary,
the Regional Administrator may make final
decisions as to the location of rights-of-way,
It has been determined that tHe land leased
herein is subject to a 33-foot right-ofi-way
along the north and west bounda;ies.

The state argues that such language and the placement of the
33 foot fight-of—way provision in paragraph (m) show the
continuing "paramount power" of the United States "io es-
tabl;sh.rights-pf—way until the patent issued.”

While we agree that the lease's effects are best

evaluated by examining the terms of the lease agreement, we



-

are nct persuaded that the lessse o0f lot 12 oztained only an

(]

interest subject to the unlimited power of the faderal

government to reserve rights-of-way. As we view the Sec-

in Order No. 2685, the Secretary made no attempt to "acguire,

-

grant or use" a right-of-way other than the one to which the

lease and patent both referred. That is, by issuing the

smzll tract lease containing a spec

- -

14
H

ic, discrestionary
right-of-way reservation the Secreifary intended to preclude
subsegquent operation of the general discret;onary reservation -

in Order No. 2665. Even if Secretarial Order No. 2665 is

[

regarded as an attempt by the Secretary to acquire a right-
cf-way after the date of lease, we note that the order was

not in existence until after the date on which a lezse to

o~

lot 12 was issued. The onlf relevant "existing law" at the

’ . .
time of the lease was 48 U.S.C. §32la (1952) and section
321a contained no reference to such reservations. 2s discusse@
above, the admiﬁistrative authority contained in section
32la to reserve rights?of—way was not effective until after
both construction of Tudoi Road and issuance of Secretarial

30
Order No. 2665.

30. Small Tract Classification No. 22 specifically
provided: :

.

Leases will contain an option to purchase
£He £ract at or after the expiration of
one year from the date the lease is issued,

-25-



valid right-of-way.

Thus, the guesticn remains whether.a 50

foot right-of-way actually had been approprizted prior to the

(footnote

The lease

language:”

30 continued)

provided the terms and conditions of the
lease have been met.

reflects this regquirement by its inclusion cof the following

The lé&ssee or his duly approved successor

in interest may purchase the above described
land at or after the expiration of cne year
from the date cf this lease, provided the
improvements reguired hersunder have been
made and he has otherwise complied with

the terms and ccnditions of this ‘lease.

‘The option to purchase imposes no conditions which were not

already applicable throuch the lease.

the lease

We have concluded that
did not pe*n t acqguisition during the lease term

of general rights-of-way which were not applicable to the
leased land prior to the effective date of the lease; accor-
dingly, we believe the interest transferred by the lease and

option to

purchass was not intended to be subject to unil-

ateral reduction between the date the leases was executed and

the date the option was exercised.
not only would violate the apparent intention of

Any other interpretation
the parties

as expressed in the option provision, but would contravene
the principles governing leases with options to purchase.

IT M.

Friedman,

See generally I American Law of Property §§ 3.82, 3.84 (1552);
Friedman on Leases § 15.1 {1974); 2 R. Powell,
(Rohan ed. 1977).

The Law of Real Property Y 245 [2]
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date on which lot 12 was leased. In order to answer that
guestion, it is necessary to determine what acts constitute

physical aprpropriztion and, if those acts are found to exist,

how extensive the appropriaztion was. However, the materizls befor

this court are not adeguate to provide answers to thess guestions.

The parties' briefs and the affidavits submitted with the

.
ir re-

spective motions for summary judgment do show that a dispute

: 31
exists regarding the details of Tudor Road's early history. We
believe these uncertzinties constitute genuine issues of material

fact which must be resolved prior to determination of the merits.

31. The state introduced an affidavit and other
documents indicating that construction of Tudor Road was
begun as early as April 1950. An affidavit introduced by
the Goodmans states that actual construction of Tudor Road
began in late May or early June 1850. Thus, although the
parties apparently agree that construction had begun pricr
to the issuance of a lease to the Goodman's parcel, the
extent of ‘that activity and other facts relevant to the question
of appropriation remain to be determined.
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Accerdingly, summary judgment was improper. On remand,
the superior court should determine- the extent of Tudor Rocad's

lapp:opriation‘by the United States and the specific acts -

which constituted the.appropriation.' At a minimum, the superior
court should make the following findings: the date Tudor Road
was planned and the planned width, the date Tudor Roéd was

staked and the designated width, and the date construction of
33
Tudor Rocad began.

32. Civil Rule 56(c) provides, in part:

Judgment shall be rendered forthwith if the
pPleadings, depositions, answers to interroga-
tories, and admissions on f£ile, together with the
affidavits, show that there is no genuine issue
as to any material fact and that any party is
entitled to a judgment as a matter of law.

Once the movant has satisfied his burden of est abllsnlng an
‘absence of genuine issues of material fact and its right, on

the basis of the undﬂsputea racts,’to juagmenu as a matter

of law, the non-movant is required, in order to prevent

summary judgment, to set forth specific facts showing that

he could produce evidence reasonably tending to dispute or
contradict the movant's evidence and thus demonstrate that a
material issue of facts exists. Howarth v. First Nat'l Bank of
Anchorage, 540 P.24 486, 489-~%0 (Alaska 1973), aff'd on rehearing,
551 P.2d 934 (Alaska 1976). Mere assertions of fact in pleadings-
and memoranda are insufficient for denial of a motion for

summary judgment. Brock v. Rogers & Babler, Inc., 536 P.2d

778, 72-83 (Alaska 1975); Braund, Inc. v. White, 486 P.2d

.50, 53-54 (alaska 1971). ‘

33. We do not imply that such factors are the only
relevant considerations for evaluating physical appropriation.
Since the parties' briefs do not spec1;1ca11y address the
guestion and the factual setting is murky, we decline to
suggest criteria in the present anpea However, with guidance
from the partlec and the above noted ¢ac;s as a starting point,
the superior court should be able to make a reasoned decision
as to the date and extent of appropriation.

Our disposition of this matter does not preclude the
superior court from considering administrative materials wnich
are not before us on this appeal.
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As discussed previously, the superior court's

gran

-}

ot

of the Greens' motion for summary Jjudgment also must

ki

be reversed, and the case is remanded for entry o summary

'

judgment in favor of the stat



