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446 DECIBIONS RELATING TO THE PUBLIC LANDS.

McCrinmon's timber culture application, baving been rejected
final decision of the Department, nnder the rulings then in force, cay
not now be reinstated with a view to its allowance under a changeq
construction of the law, and as the timber culture law bas beeg
repealed, and intervening rights bave attached to this Jand, he can negt
be allowed to file a new timber culture application therefor. Hiy
application for reinstatement is accordingly denied.

If, as alleged by the mayor and city council of North Yakima, thiy
land was settled upon and occupied by townsite settlers on February
6. 1891, when Needham filed his homestead application therefor, it waa
not subject to entry under tbe bomestead law.

You will therefore instruct the local officers to appoint a day for
hearing upon the question as to the status of thie land at the time when
Needbam filed his application, and notify the parties in interest thereof,

RIGHT OF WAY-HIGHWAY-SECTION 2477. R. S.
DourcLas COUNTY, WASHINGTON,

It was not intended Ly section 2477 of the Revised Statutes to grant a right of way

for highwavs over public lands in advance of an apparent necessity therefor.

Secretary Dliss to the Commissioner of the General Land Office, Marck
(W.V.D) 31. 1598,
Al

With tbeir letter of April 16, 1897, the local ofticers at Waterville,
Washington, transmitted to your oflice a certitied copy of an order of
tle board of county commissioners ot Douglas County, Washington,
purporting to be an acceptance of rights of way claimed to be granted
by section 2477 of the Revised Statutes, and askivg tbat the right of
way so granted and accepted be mude a matter of reservatioun in all
sabsequent patents issned for lIands aftected thereby.

Your otfice considered the matter, on April 28, 1897, and beld that
the statute does not authorize the exclusion of such right of way from
patents issued for lauds subject to such an easewent. The county
commissionerg have appealed to the Department.

Section 2477 of the Revised Statutes ix as follows:

The right of way for the construction of higliways over public lands, not reserved
for public uses, is herebhy granted.

Claiming to act under authority of the laws of the State of Wasbiug-
ton, the board of county commissioners of Douglas county, in that
State, passed the following order:

BE IT REMEMBLERED: That, ou the 6th dav of April A. D. 1837, at a regular

meenting of the board of county commissioners of Duugia« conoty, State of Washing-
ton; said meeting being dulv beld and all members of suid board being present, 08
motion, it was ordered that the right of way for the constructiou of bighwavs ovar
podlic lands, as granted by act of Congress (Section 2477 Revised Statutes), be
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accepted, and the same is Lercby accepted, as far as said gront relates to said
Donglas county, that is to say to the extent of thirty feet (30) on each side of all sec-
tions lines in said countvy; it is herebyr declared that all saections lines in said county

shall be, and the same are bereby declared to be, the center lines of bhighwava and
_pnblic roads in said connty. wherever said section lines are bounded by pubiic lands,
and said hirhways are hereby declared to be sixty feet (601 in width; wherever any
such section line shall be tvund to lie between public land on one side and private
Jand ob the orher, snch highway sbiall be sixty feet in width, apd Le wholly ou zuch
poidic Jand and Lounded on one ~ide by such section line.

It is furtber ordered that L'. K. Pendergast. prosecnting attornev, for said rounty
aud etate, file n vertitied copy ot this order in the Uuited States Land ('fice at
Waterville, Washington, apd take all uecessary steps to have the Hou. Cominiissioner
of the General Land Ogice exclude such easement and right of way from all patents
isxued for lands insaid county, which ~hall be vlaimed or settled npon subsequent to
the date hereot. .

Dated this 6th dav of 4yril 4. D1, 1597,

[t is urged on appeal that it is tne duty of the lund department of
the governmmeut to execute this statute, that it authorizes the exclusion
of the right of way thereby granted from patents issued for lands to
which au easemeut may have attached by virtue thetreof, and that the
propriety of such action is manifest.

__The declaration by the Lvard of county commissioners, that high-
wavs shall be extended along ail section lines designated by the public
survevs in said county sixty teet in width, that where the section lines
are bounded on both sides by pablic lands, such section lines sliall be
the center of the highwav. aud that whiere any such section line shall

_be found to lie between public land on one side and private land on the
other. the highway siiall be wholly on such public land and bounded on . .
ove side Ly such section line, embies the manifestation of a marked

_and novel libernlity on the part of the couutv authorities iu dealing
with the public land.

1here is no showing of either a present or a future necessity for these
roads or that any of them have been actnally constructed. or that their
construction aud maiuntennce is practicable. Whatever may be the
8cope of the statute auder cousideration it certaiuly was not intended
t0 grant a right of way over public lands in advance of an _apparent
Decessiry therefor. or on the mere suggestion that at some future time
tuch roads may be needed.

If public highways bave been, or shall hereafier be, established
cross any part of the public domain, in pursnance of law, that fact
will be showu by local public records of which ail must take notice,
8nd the subsequent sule or disposition by the United States of the
lands over which such bighways are established will not interfere with
the authorized use thereof, because those acquiring such lands will take
thiem zubject to any easemeut existing by autbority of law.

The decision appealed frow is aflirmed.




