
10: Thomas FE. Meacham DATE: August 31, 1977
Assistant Attorney General

FRO: Ruth HalinanUniversity of Denver Extern|
RE: EffFeer of 1976 BLM Organic Act. on Section Line

Rights of Way Under the R.S. Section 2477 Highway Grant.

INTRODUCTION
The "Federal Land Policy and Management Act of

1976", Pub. L. 94-579, 90 Stat. 2493, Oct. 21, 1976 (herein
also cited as the 1976 BLU Organic Act) provides a comprehensive

plan for the managementof the public lands of the United
States. Title V of that Act. contains provisions for obtaining
rights of way "over, upon, under or through” the public lands’
and national forest system. Title VII of the Act recites:
the effect on existing rights and lists those statutes which
were repealed upon the October 21, 197/ effective date of
the Act. One such statute repealed in its entirety was
RLS. §2477.. That statute provided that: "the right of

way for the construction of highways over public lands,

reserved for public uses, is pranted". 43U.S.C.
§932, Act of July 26, 1866, ch. 262, § 8, 14Stat. 253.

fhe statute has been construed as an offer by the Federal
government for a right of way fox public highways across

public lands, said offer being effective upon acceptance

by the State ox by public use. The case Law interpreting
the effect of this statute was concemed with such issues ae:

a. What constitutes "acceptance'’ of ‘the grant;
b. What effect acceptance had on mining

homstead and other claims;
c. fhe date used in determining what consti-

tutes “public lands, not resercved for public
use” and;

d. The width of the public h Luhway.

Theze issucs will necessarily be imp chant to the issus

which is the subject of this memorandum, That issue is



whether or not the repeal of R.S. §2477, efLective upon the

enacthient of the 1976 Federal Land Policy and Management

Act, has any effect upon the rights granted and accepted
before. the repeal. Title VII of the 1976 Act provides
that: "Nothing in this Act, or in any amendiment made by

this Act, shall be construed as terminating any valid
lease, permit, patent, right-of-way, or other land use

right ox authorizaticn existing on the date of approval

of this Act’. Sec. 701(a), Title VII, 90 Stat. 2793,

Moreover, Section 509(a)of the 1976 Act states that

“nothing in this title shall have the effect of termin-

ating any right-of-way or right-of-use heretofore issued,
granted, or permitted. However, with the consent of the
holder thereof, the Secretary concerned may cancel such

a xvight-of-way or right-of-use and in its stead issue

right-of-way pursuantto the provisions of this title.".
[emphasis added.J..The main issue of this memorandum can

"therefore only be resolved through an examination of the

character and extent of the rights which were granted
aad existed under R.S. § 2477 prior to its repeal in 1976.

“AM OVERVIEW OF THE NATURE OF THE OFFER AWD
THE ACCEPTANCE OF THE R.S. § 2477 HIGHWAY GRANT

A. “Natureof the Grant .
.

R.S. §2477 was an offer to dedicate any unreserved

public lands for the construction of highways. “The offer
has been generally recognized as a present grant of an

easement over public lands for highways. E.G. Wallowa

County ve Wade, 72 P. 793 (Ore. 1903). It is also Benerally
held Lhat the grant becomes effective upon the date of

acceptance. That a, grant docs “not: become efEcetive until
accepted by the grantee was said to be "almost clementary"

by he Cour an R tad 42 W 195 @ 1915).

Similarly, the Court in Lovelace v. Uightower, 168 P.2d 864

(N.M. 1946), recognized that an offer to dedicate land must

be accepted to become effective. Before looking:at what

Ss



constitutes acceptance and the effect of such acceptance
on the grant, it is importint to inquire into the nature

of the grant itself. ‘this will be the scope of the -

following section,
|

1. R.S. § 2477 WAS A PRESENT, ABSOLUTE
GRANT OF A RIGHT-OF-WAY OVER THE PUBLIC LANDS.

-In reviewing plaintiff's claim for damages for the

appropriation of his property lying along section lines for
use as a public highway, the Court in Wells v. Pennington

County, 48 N.W. 305 (S.D. 1891) construed the R.S.

§ 2477 grant as follows:
. _ words . . . import an immediate transfer

of intercstsguumaumeeeieeesiiemeeieimmmion
future .-. . The object of the grant was to enable.
the citizens and residentsof the states and

territories where public land belonging to the

United States were situated to build and coastruct

such highways across the public domainas the

exigencies of their localities might require,
“without making themselves liable as trespassers.
_And when the location of the highway and roads was
made by competent authority or by public use,

the dedication took effect by relation as, of

the date of the Act; the Act having. the same

operation’ upon the lines of the road as if

specifically described in it.

48°HW.W. at 396. [emphasis added.] The Court further recited

the opinion o£ Justice Field in his decision in Railroad Co.
v.Baldwin, 103 U.S. 426 (1880) which concerned a right-of-
way grant to the railroad company in a similar type of

congressional grant R.S. §2477. Quoting Justice Field, the

Court in Wells stated:
The language of the Act here, and -

pf nnearly all congressional acts granting, lauds,

in terms of a grant in praecsenti., The Act is a

= a« 2

present grant. “There is hereby granted’ erethe

BA

, mot a promise O41 a transrer in the



words used, and they juport an inmerediate transfer
of interests, so that, when a route is definitelyaf .

fixed, the title attached from the date of the Act.
The grant of the right-of-way . . . is a present
absolute &rant, subject to no conditions except
those necessarily implied, -- such as that the road

shall be constructed and used for the purposes

designated, Nor is there anything in the policy
of the government with respect to the public lands
which. would call for any qualification of the

terms. .Those lands would not be the less valuable
for settlement by a road running through them.
On the contrary, their value would be greatly .

enhanced thereby . - - we se@ no reason, therefore,
for not giving to the words of present grant, with

respect to the right-of-way,.the same construction
. . [as] to the grant.of lands . . . (emphasis

added.)
The Court then addressed the contention that the grant was

not an absolute grant but only a general offer effective
when accepted under the theory that a grant "like any other

ottconbracc

acceptedis not a contract. - In the words of the Court, it

was held

must have a grantor and srantee wend an offer not

that:
It may, however, be admitted that: the right

acquired by the territory or the public was necessarily
imperfect until the land ‘accepted for highways was

surveyed, and capable of identification;
oo .

.“but when the land Qyggged, and the various section
Slee .

lines were designatingit to be public highways as far -
as practicable, the right of the territory attached to
t
r

them for that purpose, and took effect as of the date

of the territorial lawA . . The Act of Congress giving
the xight-of-way for the construction of highways over

public lands, and the territorial law declaring all

such lines, as far as practicable, to be public high-

ways, and designating such highways to be 66 feeti
€

was Survey



wide, are noticed to all persons filing on public lands
subsequent to the passage of these laws that they take
them subject to the right-of-way for highway purposes
(The terxritorial law located the highways upon all public
lands upon the section lines, and this public grant
or dedication was so accepted, and became valid as against
the government, and therefore valid as against its subse-

quent grantee - oe

[48 WW. at 307-308. ] (emphasis ‘added:)
fit can thus be concluded that, according to this opinion
of the South Dakota Supreme Court, the R.S. §2477 was

an absolute, present prant effective upon acceptance,
acceptance in that case being the territorial law declaring
all section lines to be rights-of-way.

The courts have generally Followed the opinion of
the Wells Court. Thus, the Nebraska Court in Streeter Vv.

Stalnaker 85 NW. 47 (Neb. 1901), stated that RLS. §2477 .

"yas a standing offer of a free right-of-way over the

public domain, and as soon as it was accepted in an

appropriate mannex by the agents of the public, or the
ia)public itself, the highway was established". 685 H.W. at 48.

Accord, Tholl v.. Koles, 70 P. S81 (Kan, 1902) - See

also, McRose v. Bottyer, 22 P. 393 (Cal. 1889).
In Town of Rolling v. Emrich, 99 N.W. 464 (Wis. 1904),
the Court said that R.S..§ 2477 "is doubtless a present
grant of a right-of-way over public Lands, but it does

not become effective until accepted by the public". 99 H.W,

at 465. Accord, Hillsboro Nat. Bank v, Ackerman,
169 WW. 647 Gip. 1922). Moreover, the Court

rove Moxton, 479 F.2d 642 (.C. Cir.adn Wilderness Sociect on
!

1973), cert. dan. 411 U.S. 917, concerned with the rights-
of-way and special land-use permits fox the trans-Alaska
oil pipeline, stated that R.S. §2477 "acts as a preseat

grant which takes effect as soon as it is accepted by the

State”. 479 F.2d at 882.



2. ‘THE MEANING OF "PUBLIC LANDS KOT RESERVED

FOR PUBLIC USE" UMDER RS.
. ease

“The above-cited,stand for the Principle that the

highway grant was a present, -absolute grant for riphts-of-
way .across any public lands ‘not reserved for public usel
which

1

were owned
by the United States at the time of the

grant. {the effect of the grant being. a "present" one is

that upon acceptance, the acceptance Will relate back and

-become effective from the date of the grant.) Faxon Vv.

Lallie Civil {p., 36 N.D. 634, 163, N.W. 531 (1917), cLting,
————— 6 W.D. 388, .71 N.W..544; Wells v.

Pennington Township, to S.D. 6, 48 H.W. 305, 39 Am.

St. Rep. 758; Railway v. United States, 92 U.S. 733, 23

L.Ed. 634; Railway Co. v. Baldvin, 103 U.S: 426, 26 L.Ed.
573; 121 U.S. 506, 7 S.Ct. 985,

30 L.Ed. 1042; French v. Fyan, 93 U.S. 169, 23 L.Ed. 8812;

Northern Pac. Ry, Co.v. Barlow, 26 N.D. 159, 143 N.W. 903.

Thatis to say that if the lands granted belonged to
the United States at.the time of the grant in 1866, or .

upon subsequent acquisition of lands by the United States,
the 1866 Highway Act was

made
to apply to those lands.

‘The acceptance, as long as the lands remain unreserved

public. ijands at the date (of acceptance, vould relate back

to the ‘date of the grant. - This is important in determining
whethex

|

or not lands subject to a right-of-way were "public
‘lands not xresexved for public use™ at the time of the grant.
and the acceptance of the grant. "The Federal Government's

Section 932-type [R.S. §2477] offer to dedicate unreserved

lands for highvay purposes clearly dves not become ripe
until the gsovernmeat.assumes ownership." Nayes v. Government

of Virgin Islands, 392 F.Supp. 48 (0.Ct. Virgin Islands
1975). In that case the Court concluded that R.S . §2477

was made applicable to the Virgin Islands with’ the enactment
of R.S. §1891, 48 U.S.C. §1490, enacted in 1875. R.S.
§1891, repealed: in 1933, related to the application o£ the

United. States Constitution and laws to all orzanized territories
Qnd to evecy territory subsequently -

sownsnip Vv. DSKauge

Wrignct Vv. Koseperry



reasoned that the repeal of chat stetute before the acquisition
of the Virgin Islands by the United States in 1935 did not

affect the applicabilityof the laws of the
United States,

including R.S. §2477, to the territory, having found no

intention by the Congress to indicate a contrary conclusion.

Rather, the Court found that the objective of the repeal
statute was a wholesale repeal of many statutes determined to

be "obsolete" and noted that newer laws had replaced the

statutes at least for the territories of Alaska and Wavaii.
Moreover, Section 3 of the 1933 repeal statute provided that
no rights or liabilities already existing before the appeal
would be affected. Thus, upon acquisition of the lands by

the United States in 1935, the highway grant was “ripe™
,

for acceptance. ‘The Court in United States v. Rogge,

10 Ak. 130 (D.ct.,- 4th Div. Fairbanks, 1931), reached
a similar result in Finding that R. S. § 1981, effective
when Alaska became an organized territory in 1884, allowed

for the operation of R. S. §2477 to be ripe for
acceptance

©

-in Alaska. ‘Therefore, upon acquisition for public lands

by the United States, the highway grant could be accepted
as to those lands. However, the acceptance could only
be effective, by the

terms
of the. grant,.as to “public

jands, not reserved forpublic use"
: (ninniienttieiietiens 36 N.D. 634,

163, N. W. 531 (1917), writ of exror .dism. 250 U.S.
834 (1919), the plaintiff contended that the R. S. §2477

grant could not be accepted as to lands which have

beeam pact of an Indian reservation, reasoning that once
—

the reservation vas set aside for the Indians, the

land was no longec public lands and the prior grant
Wes thecefore forever repealed by the congresslonal’ action.

The Couct disrygreed Tt“held that the highway rights were
vested rights where, prior to the establishment of the

Indlan reservation, the Highway Act had been Im effect

Faxon v. -ip.



for ecight years and had been accepted by the tercitory
for three years through enactment of a law declaring, all
section Lines to be public highways. Act of Jan. 12, 1871,
ch. 33 of Session Laws of Territory of Dakota of 1870-7L.

The Court: stated that:
It is also clear that the right granted to
the State was not in the nature of a license,
revocable at the pleasure of the grantor, but
that highways once established over the
public domain ywnder and by vrtue of the act
became vested in the public, who had an
absolute right to the use thereof which
could not be revoked by the general sovernment
and whoever thereafter took the title from
the general governmant took it burdened with
the highways so established.

[163 N.W. at 533.) The Court believed that even though an

Indian reservation was created that there was no intention

by Congress in establishing the reservation to divest the

public ofhighways rights already accepted. In 1915, the

township had declared, as highways,. four mLiecs of section
lines over these lands which were once reserved as

‘Indian reservation. In holding that the. township need not

compensate the owiers for the 33-foot strip ‘on either side
of the section Jine, the Court reasoned that, Since the —

highway rights were vested rights upon the opening of the

reservation for settlement in 1904, the rights ‘£oxr the
-

. .-- :
. - - . Vhighways reverted to the original ‘grantee, tha1c being the

State. The Court was of the opinion that.if the public
lands, after acceptance of the statutory grant, are thea
reserved for public use, once the use is abandoned the

rights in the lands revert back to the grantee just as the

right-of-way of a railroad
company

would revert to the

property owners or the State if the railroad use discoatinued.

thus, while the lands had;Hot beer surveyed until alter themeee

vation was established the Court held that the riehtreser .
ua

of the Territoryattached aS soon as the section lineswere
wr ne

ide tified as Far as practicable for publichighways |and -PA im tert ane re re

took effect as of the date of tha tercitorial law. Therefore
tieek the plaintiff had no rights in the dedicated land upon

his settlemeact of the lands in 1904.
~ g-



the CoureE in Faxon v. Lallic, supra, held that

the grant to the State under the Highway Act had vested prior
to the establishwent of the Indian reservation, so- that
subsequent grantees of the land could not claim the lands
Were not subject to the Act. the Court. stated that the

determinative time of deciding whether the lands are “public
wi

lands" (‘is whether or not at the time of the grant and the
S ;

subsequent acceptance, the lands belonged to the United

States.)' The CourE in Bird Bear v. McLean Cry., 513 F.2d
190 (8th Cir. 1975) agreed with the Faxon holding.
In Bird Bear, the Indian trust-patentees brought an action
For trespass and unlawful diminishmeat of their allotment.

-The issue was whether the Highway Act of 1866, 43 U,S.Cc.

§932 (1970) granted an easement fox section line roads

_over their property even though that property was held
pursuant to a trust patent issued by the United States. The

two roads in question were constructed along section lines
in accordance with the N.D. Code, [c.c. §24-07-03 (1970), ”

derived from ch. 330 of SL of Territory of. the Dakota, 1870-

71, said statute being an acceptance of the right-of-way
grant of 43 U.S.C. §932. ‘The Court in Bird Bear distinguished
Rennett Cry., S.D. vw. United States, 394 F.2d (8th Cir.-

|

1968). In that case, it was held that the county, could

not’ maintain a xoad within the Pine Ridge’ Reservation
without permission from the United States povexrnment for

oD antetee |

condemnation proceadings because the Treaty of 1851 was

a recognition of Indian title. Thus, even though the

Treaty had not spoken of .the "reservation", Iand was

in fact reserved for the use of the tribes and so these

lands were not public lands upon the passageof the 1866°

Highway Act. In Bird Tear, the Court held that the

allotment of the Indian patentees was not part of the

Reservation until 1860, so that in 1566, when the graat
of the right-of-way initially attached, the land was

StLLL public land. Upon acceptance of the srantk ia
ae -S7L by the Territory of Dakota, thea grant became effective

~P-



meas to these lands. In concluding that a right-of-way
of individually-allotred land was not inconsistent with

tlic congressional Indian policy, the Cort affirmed the

decisin that the land allotted was subject to the prior
statutory grant of right-of-ways to the State,

Other cases
have dealt with puvlic lands

being subject to individual claims, so as to effective ly
withdraw the public lands from the terms of the

R.S. § 2477 grant. Tf iand was (patented to an
individual by the United States. beforeacceptance -

of the: grant, ‘the public would have no. right to assert

over such lands. “158 P. 2d207°

(Calif! 1945). Thus, if lands have been reserved,
withdrawn, or Subject to individual entry or patentpbs sees +

prior toacceptanceof the highway grant, ‘the grant
is ineffective as tothese Lands because the grant

ew toe er

is. only for_ “public. Landsot reservedfor public uses.”
AE
aR “tasated mare rane aes: OE

|

eaetmen sper:

However, -if these lands again becom2 part of the unreserved

public domain, lands, according to Faxon, supra,
|

they were

again subject to acceptanceas public lands undex

the RLS. § 2477 grant.
3.

Summary,
‘The B.S. &2477 grant was a- present Exransfer

of interestin the public lands of the United
“States for highway purposes. Wells v. Pennington County,

2 Ss. D. 1, 48 N..W. 305 (1891); }Wilderness Society: v. Horton,
h79 F.2d 842 (D.C. Cix. 1973), cert. den. 411 U.S.

917 (1973). Upon acceptance, a highway right-of-way
‘was established. Streeter v. Stalnaker, 61 Neb. 205,

85 N.W. 47 (1901). The grant was cipe for acceptance

at any time the government acquired ownership of the

lands. Hayes v. Government of Virgin Islands, 392

F. Supp. 48 (D.Ct. Virgin Is. 1975). As long as the

grant was accepted while the Lands were public lands,

the acceptance was effective against the federal goverment

-tN-

ball v. stepnens



and its subsequent grantees. Lall v. Stephens, 158 P.2d

207 (Calil.~ 1945). Moreover, the rights of the public,“
upon acceptance, becaame vested rights.. Faxon v. Lallic

cre

Civil Tp., 26 M.D. 634, 163 H.W. 531 (1970). In light of

these foregoing premises, it can then be concluded that
the xepealof R.S. §2477 can have no effect as to

properly accepted right-of-waysforhighway purposes.

Since. the grant was a present transfer, it is necessary
2 er caret,

to inquire if the lands were unreserved peblic lands as of
the date of acceptance of the grant. “In Alaska, the grant
has been held -to be ripe for acceptance in 1884 when

Alaska became an organized territory, the United States

having acquired the territory in 1867. United States v.

RoggeBe, _ 10 AK. 130 (D. Cc. Ak. 1941). Grace can be shown that
the lands were public lands not reserved for public uses

and were
>

therefore ripe for acceptance, the grant will
vest the highway

©rights in the public upon appropriate
acceptance.

B. Mature of Acceptance. .

“1. ACCEPTANCE OF THE FEDERAL GRANT UNDER .
B.S. § 2477 CONSISTS OF ACTION BY THE PUBLIC OR THE

‘PUBLIC AUTHORITIES SUFFICIENT TO MAWIFEST THE INTENTION

TO_ACCEPT.
Tr has.

been held that R.S. §2477 created a

tanding of fet of a. free “xight--of way over public ‘lands
and that as soon as it is accepted in an appropriate
manner by the agents o£ the public or by the public
itself, a highway is then established. Streeter v. Stalnaker,
61 Reb. 205, 85 H.W. 47 (1901). In that case, the

Supreme Court of Rebraska held that ‘there das sufficient
evidence of a seuscal and long continuous user as well as

proof that: the public authorities had exercised control
over the road to establish an acceptance of the dedication

of a public highway accross plaintiff's lands. ‘he claim

wan’ not baged on adversse possession, but rather that the

road became a public highway by dedication and acceptance

LL



‘by the public use. Since the public guthorities had

not £ollowed the “appropriate manner” in establishing
a road under the general road laws, the Court relied more

heavily on. the evidence establishing continuous use by the

public of the road since 1877. ‘This rather concise opinion
points out the various problems in proving that an acceptance
of the offer of R.S. §2477 has been made. ( Acceptance
made "in the appropriate manner" by public authorities means

according to state or local laws and regulations., Thus,
i£ the acceptanceis to be so made, there must be inquiry inta.
the laws of the State governing the establishment of roads

within the state.’ For instance, the Board of County Commissione ‘
is often given the jurisdiction over the roads within

jurisdiction and, to constitute a valid acceptance, the Roard TUS |

have acted within its regulations as well as any applicable

state law. Acceptance can also be found where the public
‘has claimed to accept the federal grant. Prook of such

.

acceptance is shown by evidence of continved use of the land .

as a "public highvay".. The cases diverge asto how long the

use mist continue in. order to claim the right-of-way. . Some

courts have relied on the easement by prescriptioa time
x

‘period, while others, like Streeter, recognize that the use
»

need only.be enough to show the intent to accept, and need

not be for a period of time sufficient to ripen the use

imto a right by prescription, there being no adverse clain
but rather a claim to unreserved public land dedicated to

the public by the federal. government.

“Under the laws of the Territory of Dakota, enforced

since 1884, public highways could be established in ona of

theee ways: ‘

(1) Section Lines, whether traveled or not, were

already hiphvays by virtue of legislative declaration ¢ o~ad
. -

al

night be traveled and subjected to such use as Lar as practicah,
+

Sec. 1, ch. 29, Pol. Cade. 1877;

-12-



(2) Roads, other than on section or quecterc Lines,
istablished by the Board of County Commissioners on the

petitian of twelve {recholders; and
.

(3) by user for 20 years.

Koloen v. Pilot Mound tp., 33 W.D. 529, 157 WW. 672 (1916).
In that case, the highway ran across the plaintiff£’s quartec-
_section of land. The Court first noted that the 1871 Legislative
enactment involving highways established on section lines
Was an acceptance by the territory of the federal grant
and had remained in force in the territory and state
ever since. It was the public act by the

public authorities necessary to constitute acceptance.
Here, however, the Court was not concemed with a section
line hignway. Therefore, the Court looked at whether there
had been appropriate action by the Board or sufficient user

to constitute acceptance. ~ It, was found that the county
:

officials never exercised control over the alleged highsays
and that the highways surveyed by the county had been abandoned.

Moxeover, the public use had been obstructed .so-that the use

could not be found to be continuous for the statutory 20

years. Wo highwaywas then found to be established in
accordance with the State law.

As discussed previously, the Court in Faxon v.

“Lallie Civil Tp., supra, also held that the section Line
. legislation of the Territory of Dakota constituted
acceptance of the R.S. §2477 grant. There the court found

that the 1881 acceptance was sufficient to deny plaintifE's
claims for compensation on lands which had once been

part of an Indian reservation. The Court held that, when
~ .

. .
.

. .’ the public use was abundoned, the right to waintain a

oe highway on section lines revested in the public. While

the legislative enactmant of the Act of L671. declaring
4\ ~ ~ .- = : . -

g Wo- that “all section Lines in this territory shall be and
>a t ; wae : . - ur
rN ace hereby declared public highways as far as practicable

Q)

~“

e \s/
. . .

was the necessary action to wanifest the inteation to
rc

\i

N. ‘>, accept the grant, a sucvey was necessary ko perfect the
Se .

J . . '‘ } vighe-of-oay dato a highea,y. Uovevar, Lie court found tnat
CG

~/ 3 —



the ef fFeekive date of-the¢survey,woud reLate ba wiece to the

dace ef the original acceptance. of the “gight-of-way.
in thecaseof Haleutt Up. we SkaugeOe we ve G MDS

.i.We 544. .aBY4ya“enitedWh theapproval. ‘in
Faxon,Sipra, the tow

‘askiip brown! tt: suit. Lo enjoin they,
de fendant<fremobstructing aa ieaged highway.Phe.
hiphweywas claimed as. such by “iytue of continuous

for 20> years. The defendant claimed that the. lands

were part of the”public ‘domain“end could not
therefore

be:

againstthe guvernmeat.: the’Courk pointed outchatfate

highways by user are based eLitber “upon Lega21 es tablishment

‘oxdedication, the continuous ucex for a period of
20 vears heing

zegars
ded only as. conclusive cvidence

-of sithec an. ciblishment;orG£a \
cio dacation wis’rig aentof ihe defendant ©

concernedthe fact that the sits dn issuewas upon:

murhered seetion withinthe limits cf ther
S odd-nu:bated. sectionsta theIrorihern Pacific-

‘made Tu, LB6Ae.he Coort held that.

ne ENED.” umbered ~

£2.
ote reeeesart ehpines:EEE, VIS oF

: ore bcta oumed?eilxoad iands’
“erenceJ ytdon could cur Ovex*

th Wakota case of
i LsheLOxational} even, AS TD. L179, 1gJe

re

2d the pu. incSpledBow 7 (922), “the Couck real‘.Jia1A #

Lby the court tha

Sa ghey by
2L89/ > ands that siuen ..-

hat, PECSSTIpCLog.ceOuld ondy:
bie cremran dail - interbe?

subjecr to

9



then appl the common law to conclusivel find thee a

hipgaway pran had been accepted by the public Lhe

courk in Hillsboro Nationa] Bank further observed that
section lines are public road in

accordance with the.

North Dakota statutes and they may be open for use

upon compliance with the relevant Laws relatin thereto
by persons having, the jurisdiction to do so This
could be done without any survey beig had’ except wnere

necessary by variations caused by natural obstacles." 1&9

NW at 659

158 P.2dThe plaintiff in Ball v. Stephens
207 (Calif. 1945) soucht declaration of the existence

of the public road across defendant's land which was

necessary to the plaintiff£ for access to his mince,

The Court first addressed the
ways

in which highways:-

might be established under the federal highway °Bxant in

The Court noted that Congsre wepR.S §2477 ~€> had mot specified
.

.

or limited the methods to be followed and thet Et was

then only necessary that a highway be established in
=

-

accoxdance with the state in which it is located the

method of selection of a route and establishment as a

public highway by public authorities. Was not involved in the

case
+

The alternative method of public use was found to be-
- es

the method whereby a public xoad had been established over
- -

the defendant's ‘Land The ‘Court tated that," ‘dedication
: > -

could also be effected without action by the state or comty,
-

by the laying out of a road and its use by the public sufficient
-

and long to constitute an acceptance by the public of an

offer of dedication Evidence of user was properly received

for th purpose of determining wucther thece had been sufficleat
spiraace - - o

ve c 2d 20 Che Courtwe ko prove acce L5 8
cere een,

Lheld that the fendauk took its patente ~ 1928 subject zo
cena annette ee mse

the right-of-way is the ev dence subs tant iated that the road
ee,

had been used by Thethe public before patent had issued
saree ae

evidence noted by the Court included use of the oad over
.

the iwaGal taLtnaus terrain as a trail, then For horse-d & CoeFD,

vente Verve and la aews one uttoble For Ort utles die

~J7S



trucks. It was found that in about 1905 mining claims were

located in the acea and oil companies had woved in. The

evidence, however, was unclear as to whether the road used

by thes;@ people went as Lar down as the defendant's present
land. But the Court was convinced that from 1910 the xoad

was used for travel and that by 1918, when another oil

development was undertaken, automobiles were driven aver the

road. (the court coneluded that while the travel over the
road prior to patent in 1928 was irregular due to the terrain,
and that only a limited number of people had occasion to go

that route, the use of the road by hunters, vacationers,
miners, ‘and oil operators was sufficient to

constitute
acceptance of a federal grant for public us e.i The Court °

then held that if the road existed before patent, it-was
immaterial whether the route was used by the public after

that time so long as it had not been le;gelly abandoned. The

Gourt held that the act of the defendant in constructing a

gate across ‘thexoad could not divest the right wnich the

public had acquired before patent. - It should be noted that
the case did not turn on the length of time of use, but

rather stands for the proposition that theexistence of the

dedicetion is a conclusion of fact to be made ‘in each cas?
.

based on
a

Sufficiency: of evidence; that tine is only one

elenent Snvolved in such evidence.
“une ‘time element for dedication by public use

was also discussed in Lovelace Vv. Hightower, 168. P. 2d -
864 (NLM. 1946) - ‘Defendant claimed that the plainciee
had to show that the road was used for the 10 year statute
of limitations time as applied ta ways established by -

prescription. The Wew Mexico court held that thelO-year
thine period is not a factor in esiiablishing highways

by dedication. Rather, acceptance of the federal, of fer

-16-



to dedicate public lands for highways could be showa by
geome ral use for a long cnough period to constitute
acceptance. Therefore, each state may determine whether
dedication is founded upon a prescriptive time period or

merely by a factual continucd use sufficient according
to the trier of fact to constitute acceptance. ‘Thus,
in Brown v. Jolley, 387 P.2d 278 (Colo. 1963), the court

found that a highway over public lands had been established
over thedefendant's land by use of the public for the

‘statutory 20-year period. The fact that the roads had been

removed from the county road system did not destroy the

xight of the public to use the road by virtue of their
adverse continuous use.

The cases heretofore cited stand for well

accepted principles relating to the acceptance of the

highway grant under RS. §2477. The grant constitutes an

offer by the federal government to dedicate _wnreserved

lands for highway purposes, said offer becoming cffective.
upon acceptance by the public. Ball v. Stephens, supra;
Lovelace v.. Hightower, supra. Whether such offer is

accepted is an issue to be determined under state law.-
Ball v. Stephens, supra. Acceptance can be made either

by some positive act on the part of the public authorities
authorized toestablish or maintain highways or by public
use sufficient to constitute acceptance. Streeter v. Stalnakerc,

supra; Ball v. Stephens,

supra. It has been held that a legislative enactmen& to the
7effect that all section lines are declared public highways

is sufficient to constitute acceptance by the public authorities.
Faxon v. Lallie Civil’ Tp., supra; Koloon v. Pilot Mosnd Lp.;
Hillsboro Mational Bank v. Ackerman, 48 NE. 1179, 189

H.W. 657 (1922). The sufficiency oF use by the public to

constitute a highway by dedication has bean held to ba a

Factual detexcmination wade on'a case-by-case basis, e.8.,
Lovelace v. Hishtower, Supra; based on a statutory

prescriptive time period, e.g., Brown v. Jolley, Supra;

-{7>
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or by the prescriptive period based on the comaon Lay.

e.g-, Hillsboro Bational Bank v.Ackerman, supra. ‘These

general principles From other jurisdictions ag

to what constitutes acceptance of the federal highway
grant have been followed in Alaska.

2. IN ALASKA, THERE MUST BE SONE "POSITIVE
ACT" BY THE PUBLIC AUTHORITIES CLEARLY MANLGESTIUG

AN INTENTION TO ACCEPT THE GRANT, ORPUBLIC USER

UNDER CONDITIONS SUFFICIENT TO PROVE ACCEPTANCE OF

THE GRANT.
|

Clack v. Taylor, 9 Ak. 298 (D.Ct. 4th Div.

1938), involved an action to restrain the employees of
the Alaska Road Commission from completing a bridge
and constructing approaches ‘to connect to the old road

on plaintiff's placer mining claim. The Alaska Road

Comission claimed that it had a right to maintain a road

and bridge across the placer mining claim by virtua of
the act of May 14, 1906, 34 Stat. 119, 48 U.S.C.A. §322,° which

authorized construction and maintenance of wagon roads
and pack trails between mining or industrial camps to
further the mining industry. It also claimed, under B.S. §2477,
a right-of-way for the construction of highways’

|

over public lands. However, the Court’ hela that no such |

‘Light existedin 1917 because the locators of the mining
claim had been granted by the Congress the exclusive right
of possession and enjoyment, end thus R.S. §2477 was ineFFactive |

as against the plaintiff. While a’ road could be maintained ’

it could only be the road already established by public use.
The court discussed acceptance by the publicof the B.S.

§2477 dedication by adverse user, citing Bishopv. Maywley,

33 Wyo. 271, 238 P_274, Marchand v. Towa ofMaple Grove,
48 Minn. 271, 51 NW. 606, Montgomery v. Soummecs, 50. Or.

259,90 P.274 as authority for acceptanceof the R.S. §2477

dedication by. public user. The Court stated

--18-



that since the orivinal bridge had been used for 29 years
by the public, under conditions creating a Prescriptive
right, the right became vested in the public. The

court declined to decide whether the length of tine
required in Alaska for prescriptive rights-of-way is
20 years (as recognized by other courts in determining
the creation of highways by adverse user) ox 10 years
(the local statute fixing the time for bringing an action
for land). The remainder of the case dealt with the

width of the. right-of-way.- Since the right-of-way was

established by public user, the court held that the extent

of the servitude is to be determined by the character and

_the extent of the user, and that the Comnission had no

right to extend. the road beyond the width so established.

Im Berger v. Ohlson, 911 Ak. 389 (D.Ct. 3rd ‘Div.

1938), plaintifé alleged that the Alaska Railroad, through
the defendant, had obstructed the

public roadway leaading
to the City. Dock. The xailroad filed a

'

demurrer, vnichwas

‘overruled, claiming that the railroad had been given the

yight-of-way to maintain a railroad over the road. “The
Court merely noted in this proceeding that the allegations of

the plaintiff that the road existed before the raLilroaad was

established, must be taken as true ‘and this ‘two mutual

cight-of-way easements existed. The court cited

Hatch Bros. Cos. Co. v. Black, 25 Wyo. 109; 165 P.
578 as

|

authority for ‘the acceptance of the R.5S. ‘$2677 highway grant
by the public without acceptance by public authorities,
through continued use of the xoad under circumstances clearly
indicating their intention to accept. The court held that
the railroad, coming in after the highway had been established
under the grant, took the right-ef-way subject to Ehe public
use,

,

“The court in United States v. Rogie, 10 Ak.

130 (D.Ct. 4th Div. 1941), dis cusssed the right-of-way
provisions of R.S. §24/7 in great detail. The acttioa was

brought by the United States to establish its rights to

Sf 7-



collect tolls on freight transported over the Richacdson

Highway pursuant to the regulations set out by the Secretary
of the Interior. Defendant, as a ferry owner affected by the

tolls, claimed that the highway had been used by the public
from 1903 through 1906, before the government took charge of
the maintenance of said highway, and that therefore, a

right-of-way for a free highway was vested in the public
under the grant. The government claimed that R.S. §2477

did not. apply in the Territoryof Alaska until 1912.
R.S. §1891 provided that all the laws of the United States
which were not general Lana laws but were locally applicable
would be made applicable to the Terxitory of Alaska. The

government claimed that Since R.S. §1891 was not included|
in the 1900 Act, providing For various provisions for the

territorial civil government, but was includedin the

1912 Act, R.S, §1891 would not have applied to Alaska between
1900 and 1912, The court held that the 1900 Act did not

purport to be a comprehensive codification of all the laws
of Alaska and that the statute did nok implicdly repeal R.S.
§1891. The court concluded that the laws of the United

States Which were not locally inapplicable and were not

genéral land laws were thus in effect in Alaska from 1903

‘and thereafter. The court then looked at whether R.S_ §2477

was 2 general land Law. It stated: "Clearly, a right-of-
way is not the land itself, though it is classified as incorporeal |

hereditament. Section 2477 seems not to have been a general
land law, but more of a law incident to-the land laws."
10 Ak. at 149. The court found that owners of the mining

claim and homesteaders had a right under R.S. §2477 £or

a right-of-way incident to their cleaiws. The court stated:

20



That Congress considered §2477, ..S.ULS,in effect is shown in the act approved
May 14, 1898, wherein it mentioned that
public highways now located should not
be lost where railroads took rights-of-wayunder said act. Again, in the same ack,Lt mentioned that the toll roads providedfor in the act to be constructed by privateindividuals or corporations should not
injuriously affect the public in its
use of a road or trail in concron use.Lf section 2477 was not in force, there
was no possible way for there to have
been public highways or roads in cormimon
use in Alaska at the time the act approvedMarch 14, 1898 was enacted..

10 Ak. at 150. “The court decided that R.S. §2477 was not a

general land law because the right-of-way could be obtained

without any public record and without procedures for filing
applications and naps as required under the peneral
jand laws. The court further cited Nicholas v. Grassle,
83 Colo. 536,:- 267, P.196, and Leach v. Manheart, 1020

|

‘Colo. 129, 77 P.2d 652, as authority that R.S. §2477
was an express dadication of a highway and that acceptance
was accomplished by use by those for whomit was necessary
or convenient. The court upheld the defendant's contention
that the right-of-way for a highway by public use

between 1903 and 1906 was vested in the public but that
the Congress was still free to impose toll regulations
in the public intexesE. OO 7

Hamerly v. Denton; 359 P..2d 121 (Alaska 1961)
involved an action to enjoin the obstruction of a road..
The road crossed Hamerly's property and gave access

beyond to Denton's homestead. Denton claimed that the

road was a public highway. The court, in discussing
R.S. §2477, 43 U.S.C.§ 932, stated:

The operation of the statute in Alaska
has been recognized. [Rargexrv. Ohlson,
D.¢C.p, Ak., 1938, 9 Ak. 38U, Clark ve
Taylor, D.C.D. Ak. 1938, 9 Ak. 298,

wv. Rosse, D.G.D. Akl 1941, 10 Ak. 130]
Theterritorial district court and the
highest courts of several states have
construed the act as constituting a congressional
geant of right-of-way for public highways across
public lands. But before a highway may ba
created, there musk be etther soma positive act
on the pact-.of the appropriate public authociticesof the state, cleacly manifestiaz an inteation



to accept a grant, ox there must be publicuses for such a perod of time and under such
conditions as to prove that the grant hes
been accepted, [See erpyer Oalson andClarkv. Taylor , supra; Kirk vo Schultz,1941,63 idaho 278, LI19 Pl%d 266;Leachv. Manhart, 1938, 102 Colo.
128, // P.2d 652; Lovelacev. Mightower,
1946, 50 N.M. 50, 168 P.2d 7°latch Bros. Co. v. Black, 1917, 25 Wyo.
10/7, 165 P1518; Stateex rel. Dansie v.
Nolan, 1920, 58 Kont. 167, LOTPliS0;
Montgomary v. Somers, 1907, 50 Cr. .
259, 90 359 P.2d at 123.
Since there was no claim of establishment of-

the highway by public authority, the court held that
°

the defendant then had the burden of proving that the
road was "over public lands" and that the character of
the use was sufficient to constitute acceptance. : The

court stated that “public lands" did not include lands
which are subject to valid and existing homestead

claims. During the period when the land inquéstion was

not so subjectedto the homesteaders’ claims, the court
“found that its use was infrequent, sporadic, and not necessary
“or convenient for public use. The court concluded that
no public highway existed, for there had been no showing

o£ dedication by the homasteaders to the public, nor an

.acceptanceby public user.

Farmers' Loop Road near Fairbanks was in issue in

The width of a proposed highway along the: existing

State v. Fowler, EA. L. J. No.4, 7, Superior Gt., 4th

dist, Civil Action No. 61-320, Sept. 26, 1962. ‘Tha: opinion
—

by theHonorable Judge (now Justice) Rabinowitz cited
. - - - . -

"

S79 ~
Hamerly, supra for-the proposition that the State had the 0 ve——____-—— . + ” Ze. Beerburden of proving that the Farmers Loop. Road was located
over the public lands and that the character of the use

constituted acceptance by the public under the 43 U.S.C.

§932 grant. The extent of the user was held to be the

applicable measuce by which to determine the allowable widta

‘the State could claim rather than reliance on local laws aud

customs applicable to highways established by the public
authorities

\



‘Hereervy. YukonConstruction-Co., 420 P.2d
323 (Ak. 1966), was primarily concerned with the Access
Roads Act, AS 19.30,010-19.30.100, by which the State
could contract for low standard, Jow-cost roads in areas

rich in natural resources in order to promote development.
The appellant contended that his grazing permie&e precluded
a right-of-way road for public access. The court

disagreed, holding that the lands under lease were public
lands and that the State's contract with the Yukon

Construction Co. to build a road under the Access Roads

“Act was a valid
acceptance

of the grant under
43 U.S.C.

5932. Hamerly was held to be inapplicable hexe because
.

r se
in that case the honesteaders' rights Would ripen inta

title, whereas the plaintiff in Mercer had only leasing
xights. Moreover, Section 4(£) of the appellant's grazing
-lease stated that "nothing herein shall restrict the acquisitio
granting,'or use of permits or rights-ofways under applicable
law."'. The grazing rights were thus subordinated to the

xipht-of-way.
The section line legislation in Alaska, under

the provisions of AS 19.10.010, came under attack in

Gibbs _v. Campbell, No. 72-462, Superior Cr. 3d Jud. Dist.,
Jan. 8, 1973. The pleintifts sought compensation for

the State's tak
King of property through

the construction
of a pioneer access road along ‘the section line ox

plaintiff's property pursuant to a petitioa of the Local

landowners. The State claimed it had title under color

and claim of title for more’ than seven years in accordance |

with AS. 09.25.050, that the action was barred because it.
had not eon brought within LO years after the cause

of action accrued, and that the right for a 33-foot

casement over plaintif£'s property became vested in the

State under 19.10.0210. Plaintif£el ucged that the Language

of AS 19.10.010 did nok meet the test of ' ‘clearly naanifesting
an intention to accept a grant" as xequived by the .

Alaska Supreme Court in Hamerly, supra. The court Found
x

~ 235~
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three separate reasons, “any of which is sufficient", to

defeat plainrifl's claims. First, the court held that
the plaintiff took his patent subject to the right of
the State to construct a roadway along the section lines.
The court, relyingon the 1969 Opinion of the Attorney
Ceneral No. 7 (De‘comber 18, 1969), held that the

‘Lerritory of Alaska had accepted the R.S. §2477 highway
grant by enactment of Ch. 19, S.L.A. 1923, and that such

acceptance was being continually effective from 1923 until
1949 when the acceptance was repealed. ‘The court then found

“that the federal grant was again accepted by Ch. 35, SLA

1953. Since the plaintiff had not entered the: property
until 1955, and only received patent in 1961, he took his
Land subject to the right of the State to construct a public

highway along the section line without compensation therefor..
The court also stated that the plaintiff was estopped to-

claim compensation because of his involvement in trying to

‘get the road constructed, and further concluded that the .

action was barred by the statute of Limitations.
While Wilderness Society v. Morton, 479 F.2d

(D.C. Cix. 1973), cert. den., 411 U.S. 917, involved many

issues relating to the granting of rhght-of-ways
and special and use permits fox the Trans-Alaska oil

pipeline, those wh1L not be discussed herein excepDE. insofar
as ‘the opinionwas concerned ‘with the operation of / .
the highway grunt under 43 U.S.C. §932. ‘the environmental

groups challenged the Secretary's authority to issue a

vight-of-way to the State fora State highway. Alyeska
Pipeline Service Company was to build the highway primarily
for pipeline purposes but ultimately for use by the public.
Yhe Nonorable Judge J. Skelly Weight held Lhat the State oaly
needed to manifest its inteation to accept the highway

grant by soine positive act. Such intention had been SO

manifested by the passage of AS 19.40,
O10

Ca1) declaring a

need for a public highway from the Yukon River to the Arctic

842

Ocear 3 sFound
't - "as

#43 U.S.C. §932 wa found to act "as # present grant

Leo



which takes affecdét as soon as it is accepted by the Strate".
479 F.2d at 682. In the footnote to this holding, the
couct xecognized that, since R. S. § 2477 acts as a present
grant, it is not generally necessary For the builder of
the highway to apply for a right-of-way; however, the lands
involved here were lands reserved for public use.

Thus
the section was not applicable and it was necess sary Lor
the State to request revocation or modification of the

reservation in order to build the highway. ‘The court
concluded that an intention to build is all that is needed
to accept the highway grant. Since the. proposed highway was found
to be needed by the public, according to State officials,
the issuance of the right-of-way was properly within the

author“ity of tne Secretary, necessary only because of the

prior public reservation of the lands in question.
The most recent Alaska Court opinion on the

.

applicability of 43 U.S.C. §932 is Girves ‘v. Kenai Peninsula’>.
. Borough, 536 P.2d 1221 (Ak. 1975). In that action, the
appellant contested the right and power of the borough -‘to
construct a road on homesteaded property without any

compensation to her. Appellant received a "notice of
allowance" from

the Departmentof Interior in 1958 to

the property, and in 1961, received patent. The .

northern boundary
of her property was che section line.

‘Subsequemt to ‘1961, the borough had constructed a junior
high school adjoining the land on the northern bowmdary.

Redoubt Drive, which ran along the section line prior
to the school’s construction, terminated ona-quarter
east .o£ the boundary line betweenthe boundary and the

school site. That road Was:exten d by the City of Soldotua

jv 1967 to provide access to the school. The borough subsequantly
extended Redoubt Drive by constructing a "pad" witch roasted.
partly on Cixves' property, and as a’result of which she,

25



brought this trespass action. The court held that the Kenai
Peninsula borough implicitly possessed the power to establish
access to the school site through LUS povercs to “establish,
maintain and operate schovls". Moreover, although no’
express reservation of the casement was included in
Girves’ patent, the court held that this did not preclude
the borough from showing that a right-of-way had been

established before Girves entered onto the property.
The court accepted the borough's argument that Ch. 35,
SLA 1953 constituted an acceptanceof the 43 U.S.C.
§932 highway grant, the enactment of Ch. 35 being the

“positive act" needed underi Hamerly Vv. Denton’, 359 P.2d
121 (Ak. 1961) to manifest an intention to accept.
The 1953 dedication of section lines as public highways
was said to have been an implied acceptance of the

highway grant, for the legislature could not dedicate

something to which it had no right.
These Alaska cases reiterate the general legal

principles concerning acceptance of R.S. §2477, the

federal highway grant. The public may accept the grant

by continued use, although it is not clear from the cases

whether a specific time period of use be proved, or whether

mere use manifesting an intention to accept is sufficient.

Compare Clarkv. Taylor, 9 Ak. 298 (D.C. D. Alas. 1938)
and United States v. Rogge, 10 Ak, 130 (.c.D. Alas.- 1941).
The State may accept the grant through legislation, which would

constitute the necessary "positive act” indicating the

intention to accept the grant. has been held that tha

jo
eState accepted the grant through the legislation concerning°

access roads, Nercer v. Yukon ConstructionCo.,
420 P.2d 323 (Ak. 1966), and with the enactmant of

Ch. 19 SLA 1923 and Ch. 35 SLA 1953 concerning highvays

along section lines, Gibbs _v. Campbell, No. 72-462,

Superiox Court, third Judicial District, January 8, 1973

24and Girves v. Kenai Peninsula Boroush, 536 P.2d 12

(Ak. 1975).
~ZG@



3.0 SUMMARY

R.S. §24// was a dedication by the United States
of unreserved public lands for the establishment of highways,
A showing, of acceptance of the highway grant is all that
is necessary im order to establish a highsay under the grant,
The acceptance can be shown by legislative acts ox by
continued public user. Once there has been an acceptance,
the dedication is affective as of the date of acceptance.
<oloen v. Pilot Hound Township, 33 N.D. 529, 157 N.W.

672 (1916), Lovelace v. Ilightower, 168 P.2d 864 (NLM.

1946), Hamerly v. Denton, 359 P.2d 121 (Ak. 1961). ‘This

“is true jeven if no survey has as yet been made, for the

right takes effect on. the date of acceptance. Faxon v.

‘Lallie Civil ‘tp., N.D. 634, 163 N.W. 531 (1917). TE.
acceptance of the grant is made before patent, the owner
takes the_land subject to the right-of-way. Ball v. Stephens,
158 P.2d, 207 (Ca. 1945). The width and extent of the

“right-of-way is determined according to State law. State v.

Crawford, 441 P.2d 586 (Ariz. App. 1968). _ Thus_

|

when acceptance made by public use, the casement is

no greater than that which was reasonably necessary for

the public use. Clark v. Taylor, 9 Ak. 298 (¢D

1938), State v. Fowler, L ALJ No. 4, 7 Superior Ce.

4th Jud. Dis., C.A. No. 61320, September 26, 1962. LE

the right-of-way was established by the legislature, the

applicable laws would apply in determining the extent of the

right-of-way. State v. Crawford, supra. Moreover, upon’|
acceptance, the vights of the public hecome vested rights
for use of the designated public Lands under the grant.

Faxton vw. Lalliec Civil Tp., supra.for highway pucposes.

C.D. Alas
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THE ERTEGS OF ink REPEAL OF ‘THE
229. §247/

2.8. §2477 was a present, absolute grant o rLlehnt-of-

way for construction of highways over public lands not

reserved for public uses. Wells v.Peanington County,
25.0. 1 48 W.W. 305 (1691); Wilderness Society v. Horton,
479 ¥.2d 842 (D.C. Cir. 1973), cert den. 411 U.S. 917 (1973):
1976 U.S.C.C.A_.N. 6175, 6204. The grant became cffective
upon acceptance as long as the acceptance related to

lands which were public lands of the United States and

thus subject to acceptance. Faxon v. Lallic Civil Tp...
36 N. D. 634, 163 N.W. 531 (1917); Bird Bear v. NcLean

County, 513 F.2d 190 (8th Cir. 1975). Acceptance of
the grant could be evidenced by some positive act on

“‘the part of the appropriate public officials. The

declaration by the legislature that all section Linas are

public highways has been held to fulfill the requirement
that. public officials must demonstrate an intention
to accept the highway grant. Wells, supra; Girvesv.
Kenai Peninsula borough, 536 P.2d 1221 (Ak. 1975).

Acceptance covld also be made by public use, the character

and extent o£ which could prove thet the grant is

accepted. Hamerly v. Denton, 359 P.2d.121 (Ak. 1961)-
According to the 1976 Federal Land Policy and

Management Act, all rights-of-way granted under statutes

superceded or repealed by the provisions of the Act are-

protected, 1976 Federal Land Policy and Management Act,
Pub. L. 94-579, 90 Stat. 2793, Oct. 21, 1976; 1976 U.S.C.C.ALH.,

6175, 6197. An acceptance by the public authorities, or

by the public, of the highway prant under RLS. §2477 should

therefore be protected as au existing right-of-way for

highway purposes, and vould be uneffecred by the xepeal.
this is in accordance with the general principle that tha-
dedication of Land for public use can be withdraun prior to

or iay be rejected by revocation, or nay ba.acceuptanca,

tbandoned, by the grantea. See 23 Aa. Jur. 2d Dedication,
Tpeach +

: c . :

ected in 1969 Op. Oo. Che Attorney Caneral, Uo. 7 (Alaska.



BdDec. oO, 969) Thus ’ af Lor cl proper acceptance of Lhe

olbe the witllidire wpevee il af the aeant ass Linnabec al
In Alaska the legislature accepted the RLS. §2477

mant €irst in 1923 and aceain in 195%, in

923 the territorial povernment enacted ch 19 $f A

1923 which reed as follows:
O2Section 1 A track four rod wide

between ach section of land in the
Territory of Alaska s hereby dedicated
for use ublic highways the section
Jine being the center of said highway.But LE such higoway shall be vacated
by any compe tent autnority the title
to the respective strip shall inure
to the owner of the tract of which
Let formed a par of the original survey
Approved April 6, 1923

There fore all lands acquired from cither the United State
or the Territory after April 6, 1923 the effective date of

ad

tne statute o>cowas burdened with a 66-foot (one rod equal
16 1/2 feet) ection line right-of-way The law was

codified in the 1933 Compiled Laws
of Alaska » Section

Waen the721 territorial laws were again compiled

in 1949 the table of statutes indicated th peckion L721

Was invalid Wo reason has been found for thisapparent
MLSCONCePeLOAN. tt has ready been seen that an organized
territory; could accept the highway grant. United States v.
~

Government of Virgin Is 2hogse > SUPTe ; Hayes Ww 392 F.Sup

48 (D.Ct V.~. 1975) However the declaration of

“invalidity [scens] to have worked a repeal of the statute and

therefore lands cquired on or after January 18, 1949 were

mot burdened with the highway easement unttl a reacceptance

was made Ct hould be noted, howeve 3 that bth repeal
7—_—_—_ ct a

of the statute Ls not a repeal of the rights -of Way andOY ~ we

there care all 192.3Land acquired in Alaskabelweou April ‘GS,~ -

¢and January J 1y4 red usyeck taa territorial G LOOE
-

sceetion Line right-of way fox AGgiivay purposes.
- ee

Tir £94| thi Alaska enacted theTerritory o1

SLA 195]following provision in chapter 123

~29-



Seetion L. A traet 100 Feet wide between
cech section of Lead owed by the JorrvitoryOf Aletha, or acquired from the Verritoryis hereby dedicated for use as public
higaweays, the seetion Line being the
center of said highway Approved
March 23, 1951,

,

‘Thus the legislature Limited the acceptance of Lands owned

by the territory. Vhus would appear to bolster the argument
that the 1949 declaration of invalidity oF the 1923

statute was truly a repeal of the section Line righc-
of-way acceptance across public lands of the United

States. In 1953,-the statute was amended to include "a tract

four rods wide between all other sections in the territory".
Ch, 35 SLA 1953. The 1953 statute is currently ‘codified as

AS 19.10.010. Thus, since 1953, land owned by either the

Territory or the United States government is subject to this

section line casement. The 1953 statute, cFfective continuously
since Harch 21, 1953, constitutes the acceptance of the

highway offer to dedicate public land for highway purposes

which is necessary to complete the grant. The repeal of the

grant by the 1976 BLM Organic Act would therefore have no

effect on lands acquired since 1953; that is, lands would

be burdened with the appropriate easement as long zs the

statute remains unrepealed in Alaska.

The history of acceptance of the highway

grant in Alaska has necessarily presented any questions
as to what lands are burdened by the section

the casement. These questions, however, may be auswerad

through an analysis of the nature of the grant and

acceptance as reviewed in the first section of this

memorandum, Lt should initially be remembered that
the xepealing, statute iu the 1976 BLY Act provides that all

existing rights of way are to be preserved. Federal Land

Polley and Tamaseueat Act, 1976, Title VET, Sec. Fela), sre)

Stak. 2793. In determining that there is au existing rieht
of way over every section line in the State of Alaska,it
need only be shown that the land was public land of

’ ? a

At
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Ja conclusion, the repeal of RS - §2477 Should
ryurhave no effeetk on those rights of wes for hiptuay PUL POGES

which were accepted prior to the repeal. The acceptance
can be proved on a case-by-case basis if the acceptance
is by public use. The territory and state authorilies

Canseye to atl secklon Lines in thehave accepted the grant
State through the enactment of Ch. 19, SLA 1923 and

Ch. 35, SLA 1953. Such declarations are all that is needed

to constitute the "positive act" necessary to show

the intention to accept as required in Hamerly. Upon survey,
the section line highway may be established and the effective
date of the right-of-way will be the date of the legislative
acceptance. Thus a whether or not Land is burdened

CQa? tatus of thewith a highway easement will depend on the
-

land when the grant was accepted. That
the grant is

no longer operative has no affect on the prior acceptance

or on the status of the Land when accepted.
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