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INTRODUCTION

The ‘'Federal Land Policy and Management Act of

1976™, Yub. L. 94~579? 90 Stat. 2493, .Oct. 21, 1976 (herein
also cited as the 1976 BLM Organic Act) provides a comprchensive
plan for the management of the public lands of the United
Stares. Title V of ﬁhat Act‘contains provisions for obtaining'
rights of way "over,'upon; undex or through’” the pubiic lands
and nationai forest system. Title VII of the Act recitcs-
the effectAon existing rights and lists those statutes which
were fgpealed ﬁpon the October 21, 1977 effective date of
the Act. One such statute repealed in its entiref& was..
R.S. §247Zr1 fhat statute provided that: "the right of
way for the construction of highways over.public lands,
notss=i reserved for public ﬁses, is granted'. 43 U.S.C.
§932, het of July 26, 1866, ch. 262, § 8, 14 Stat. 253.
The stalute has been coushrucd as an offexr by the Féderal
governm2nt for a right 9f~way o1 public highways écross
public Jands, said offer'being effective ubbn acééétanbe
_by'the State or by public use. _Thc.qaéé 1a§ %ntcggreting
the effect'of’this'statutc was c&ncerned with suﬁh:issu;s'as:

a. Uhat coustituécs “"acceptance' of the grant;

b. Wﬁat eEfect acceptance had on mining

homstead and other claiws;

¢. The date used in determining what consti-

tutes "public lands, not rescerved foﬁ pﬁblic
use’ and;

d. The vidtlh of the public h i.g_.',h:\'iay.

Theie issues will necessarily be imp rhant to thg‘issua

vhich is the subject of this memorandum. Thab issue is



vhether or not-the repeal of R.S. §2477, effective upon the
cnactment of the %9?6 Federal ﬁand Policy and Management
Act, has any cffect upon the rights g%antcd and accepted
beafore. the rcpcal: Title VII of the 1976 Act providcé
that: "Nothing in this Act, or in any amendient made by
this Act, shall be coastrued as terminating any Qalid
lecase, permit; patent, right-of-way, or ACher land use
right or authorizaticn ex1ot1ng on the date of approval
~of this Act!. Sec. 701(a), Tltle VII, 90 Stat. 2793.
Moreover, Section 509(a) of the 1976 Ac; tates that
notthg in this title shall have the effect of termin-
ating any rlght—oL~vay ox rlth of-use hcrctoLore issued,
granted, or permitited. However, with the consent of the
holder theréof, the Secretary concerned may cancel such
a ;ight-of*way.or rigﬁt—of—use and in its stecad i;sue a:
riéht~of—way pursuant to the prbvisions of this title."
[empﬂasis added;] The main 1ssue of this me mo?andam can
" therefore only be resolved through an examlpation'of the
cﬁaracter and extent of tﬂe rights yhich were gran%ed
aad existed under R.S. § 2477 prior to its repeal in 1976.
' I.
AT OVERVIEYW OF THE NATURE OF THE OFFER AHD . i

THE ACCEPLANCE OF THE R.S. § 2477 HIGHWAY GRANT

AL quure of the Graﬁt .
‘ R S. 52&/7 waq‘an offer to dedlcaLe 1ny u11eocrved
public 1ands for the c01struct10n of highways. The offer
has been generally reco"nlzed as a prcsent grant_of an

casenmnent over publlc lands for hlghways. E.G. Hallowa

Céunty v. Wade, 72 P. 793 (Ore. 1903). It is n1°o generally

held Lhat the grant becores effective upon the date of
acceptance. That a. grant docs not: become efFective until

accepted by the grantce was said .to be "almost clementary

by the Court in Ramstad v. Carx, 154 N.W. 195 (N.D. 1915).

Siwmilarly, the Court in Lovelacce v. Hightower, 1686 I'.2d 804

(.. 1946), recognized that an offer to dedicate land nust

be accepted to become effective. Before looking at what
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constitutes acceptance and the eflfect of such acceptance
on the grant, it is importint to inquire into the nature
of the grant itself. This will be the scope of the -
following section.

1. R.S5. § 2477 WAS A PRESENT, ABSOLUTE
GRANT OF A RIGHT-OF-WAY OVER T{E PUBLIC LANDS.

- In reviewing plaintiff's claim for damages for the

appropriation of his property lying along section lines for

use as a public highway, the Court in Wells v. Pennington
County, 48 N.W. 305 (S.D. 1891) construed the R.S.
§ 2477 grant as follows:

. . JTts words . . . impoxt anm imm=diate transfer

of interests, not a promise of a transfer in the
2 - v

future . .. . The object of the grant was to'enablc.

the c;tizens.and residents of the states and
territoxies whefe puolic land belonging to the
United Srates. were sifuated to build and construct
such highﬁays across the puﬁlic domain as the
exigencies.of their 1ocalitieé might require,

without making themselves liable as trespassers.

And when the location of the highway and roads was
o

méde by competent authority oxr by public use,
the dedicétion took foect by reiﬁtiﬁn as!of
:the date of the Act; the Act ﬁavingjthé same
operaéion”upon thellinesiqf the road as if

specifically described in it.

48 Y.W. at 306. [cmphasis added.] The Court furthexr recited

the opinion of Justice Field in his decision in Raillrxoad Co.

v. Baldwin, 103 U.S. 426 (1880) which concernad a right-of-
way grvaant to the railroad company in a similax type ol
congressional grant R.S. §2477. Quoting Justice Ficld{ the
Court in Wells stated:

The 1anéuagc of the Act here, and of

nearly all congressional acts granting lauds, 1is

in terms of a grant in pracscnii. The Act 1s &

.. te . . ~ . . e 3 . .
prasent grani. Thece is hoveby pranted' sye thao
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words used, and they dwport an imrediate transfer

of interests, so that, wihen a route is definijtely

fixed, the title attached L[rom the date of the Act.

The grant of the right-of-way . . . is a present

absoiutc frant, subject to no conditions except
those necessarily implied, -- such as that the road
shall be constructed and used for the purposes
designated. Nor is there anything'in the policy
of the government with réspect to the publiec lands
wvhich- would céll for any qualification of the
texms.  Those lands would not'be the less valuable
for sgttlemenf by a road running through them.
On the coﬁtrary; their value would be grcatiy. ’
enhénced'tﬁereby'. . - We see mo reason, therefore,
for not giving to the.words of présént grant, vith
’rcspect‘to tﬁe right-of-way, -the same consitruction
.; .';.[as] to the grant.of lands . . . (émphasis'
addad.)
The Céurt then addressed the contention that the grant was
not an absolute grant but only a general.offer'effectiye
when éccepted under the theory that é.g£ant "like any other
contraét" must have.a grantor and grantee and an offér'not
accepted is not a.éontréct-- In the wozds 6f the'Cpurp,-it
ﬁas'held fhat:
It may; however, be admitted that'the right
acquiged E& the territory or the pﬁblic was necessariiy

imperfect until the land accepted for highways was

surveyed, and capable of identification;

:/"'\v - i . .
“but when the land was surveyed, and the various section
\M -

lines were designating it to be public highvays as far -

as pradticablc, the right of the tewrritory attached to

f
¢

them for that purpose, and took effect as ol the date

of the territorial law A . . The Act of Congress glving

the right-of-way for the construction of highways over
public lands, and the territorial law declaring all
such lines, as far as practicable, to be public high-

ways, and designating such highways to be 66 feetk

A
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wide, ave noticed to all persons filing on publie lands
subsequent to the passage of these laws that they take
them subject'to the right-of-way for highway purposes

iThe territorial law loecated the highways upon all public

1aqgs'upon the section lines, and this public grant
or dediqatioa was so accepted, and became valid as against
the government, and therefore valid as against its subse:.
qugpt gran;ee - e .
[48 N.W. at 307~308.] (eméhasi;'added:)
It can thus be concluded that, according.to this opinion
of the South Dakota'Supreme Courf, the R.S. §2477'ﬁa3
an absolute, present grant effective upon acceptancé,
acceptance iﬁ that case being the terfitorial’law declaring
all section lines to be rights—of—way;
The courts have generally folloﬁed the opinidn of

the Wells Court. Thus, the Nebraska Court in Streeter v.

Stalneket 85 N.W. 47 (Heb. 1901), stated that R.S. §2477 .
"waé a standing offer of é free right-of-way oveg the
public domain{ gnd as soon'as.it ﬁas accepted in an
appropriate'manner by the agents of the public, or the

n

public itself, the highway was established". 85 N.W. at 48.

Accord, Tholl v. Koles, 70 P. 581 (Kan, 1902i- See -

also, McRose v. Bottyer, 22 P. 393 (Cal. 1889).

TIn Town of Rolling v. Emrich, 99 N.W. 464 (Wis. 1904),

the Court said that R.S.. § 2477 "is doubtless a present
grant of a right-of-way over public lands, but it does
not become effective until accepted by the public"™. 99 ¥.1.

at 465. Accord, UHillsboro Nat. Bank v. Ackerman,

169 M.V, 647 (11.Dh. 1922). lMoreover, Lhe Court

r V. Mbrton, 679 ¥.2d 842 (D.C. Cirx.

o

in WHilderness Sociek

I~

1973), cexk. den. 411 U.S. 917, concerned with the rights-
of-way and special land-use permits for the trans-Alaska
oil pipeline, stated that R.S. §2477 "acts as a present

grant which takes effect as soon as it is accepted by the

State". 479 F.2d at 832.



2. THE MEANING OF "PUBLIC LALDS HOT RESERVED
FOR PUBLIC USE" UMDER R.S. §2477.
. Ay
The abovc—citcdhstand for the Prineiple that the

thhqu grant was a present, -absolute grant for rights-of-

way across any publlc l(mdu not reserved for puullc uod

et e .

vhlch were owned by the Unltcd States at Lhe time of the

e et e v s e rmnr - - e

grqnt (Ihe effect of the grant belng a "present' one is

that upon acceptance, the acceptancc will relate back and

-becomz effective from the date of the grant\) Iaxoq V.

Lallle ClVll TE , 36 N.D. 634, 163, N.W., 531 (1917), cliting,

Township v. Skauge, 6 N.D. 388, .71 N.W. 544; Vells wv.

Pennington Township, to S.D. 6, 48 N.W. 305, 39 Am.

St. Rep. 758; Railway Co. v. United States, 92 U.S. 733, 23

L.Ed. 634; Railway Co. v. Baldwin, 103 U.S: 426, 26 L.Ed.-

578; Wright v. Roseberry, 121 U.S. 506, 7 S.Ct. 985,

30 L.Ed. 1042}‘French v. Fyan, 93 U.S. 169, 23 L.Ed. 8812;

Northern Pac. Ry, Co. v. Barlow, 26 N.D. 159, 143 N.¥W. 903.
That is to say that if the lands grantéd belonged to
the United States at.the time of the grant in 1866, or .

upon subsequent acquisition of lands by the United Statcé,

the 1866 Highway Act was made to apply to those lands.

' The accpptance as long as the lands remain un;cserved

publlc lands at the date of acceptance would Ielate back

to the date of the Orant.. This is 1mportaﬂt in determlnan

whether or mot lands subject to a right-of-way were \publlc

"lands not resexrved for public use” at the time of the grant

and the acceptance of the grant. '"The Tederal Government's
Section 932-type [R.S. §2477) offer to dedicate unreserved
lands for highway purposes clearly does not becom2 ripe

until the goverumant.assumzs ovmexrship." Mayes v. Governront

cf Virgin Ialands 392 ¥.Supp. 48 (D.Ct. Virgin Islauds'

1875). In that case Lhn Court concludod that R.S. §2477

was made applicable Lo the Virgin Islands with the ecnactment
of R.S. §1891, 48 U.S.C. §1490, enacted in 1875. R.S.
§1891, repe#led~in 1933, related to the applicaiion of the
United States Constitublon and laws Lo all organized tcrritofics

ond to ovary terricory S"lbfifff[llf‘nr]‘,' My eran e AR o



reasonad that the repeal of that statute before the acqulsition
of the Virgin Islands by the United States in 1935 did not
affect the applicability of the laws of the United States,
including R.S. §2477, to the tcrritory, haVJn found no
intention by tnc Congress to Jnchatc a conbrary conclusion.
Rather, the Court found that the objective of the repeal
statute was a wholesale rcpea] of many statutcs detexmined to
be “obsolete™ and noted that newer laws had replaced the
statutes at least for the territories of Alaska and Hawaii.
Horeover, Seétion 3 of the 1933 xepeal sta;uée provided that.
no rights or liabilities already existing before the éppeal
would be affected. Thus,.upon acquisition of the lands by
the United States in 1935, the highway grént was "'ripe" .

for acceptance. - The .Court in United States v. Rogge,

10 A“; 130 (D.Ct.,-hth Div. Fairbanks, 1931), reached

a similar result in Ffinding that R. S. § lgqi, effective
when Aléska-became an organized territory‘in 1884, allowed
for the operation of R. S. §2477 to be xipe for accepLadce'

-in Alaska. ThereLorc upon achLSlrLon for PUblLC lands

by the United States, the highway grant could be accepied
as to those lands. However, the acceptance could only
be effective, by the tgrms of the.grant,.as to "public

lands, not IeSdIV:d foL puollc use

In F axon v. Lallie Civil ‘Tp., 36 N.D. 634:
163, N. W. 531 (1917), writ of errqr.dlsm- 256 U.S.
834>(1919); the plaintifE éontended that the R. S. 52477
grant could not be accepted as to lands which have
hc »nt part of an Indian réservation reasoning thag onca
the reservation was set aslde for the Lndlnno, the
land was no longec puullc lands and the prion gran£
was thccefOLo foxcvcr Icppalod by the congressional action.
The Court disagreed. I hglg that the highwuy rightswygrc
vested rights where, prior t»oAthc: c:.st}ab]._i.fs'nvtzen_l:—QE the

Indian reservatLou Lhc Highway Act had been In effect



for ecight years and had been accepted by the territory
for threce years through enactment of a law duclnriug all
saction lines to be public highways. Act of Jan. 12, 1871,
ch. 33 of Session Laws of Territory of Dakota of 1870-71.
The Court stated that:

It 1s also clecar that the right granted to

the State was not in the naturc of a license,

revocable at the pleasure of the grantor, but

that highways once established over the

public domain ynder and by virtue of the act

becama vested in the public, who had an

absolute xight to the use thereof which

could not be xevoked by the general governmant

and whoever thereafter took the title from

the general governmant took it burdened with

the highways so established.
[163 N.W. at 533.] The Court believed that even though an
Indian reservation was created that there was no intention
by Congress in establishing the reservation to divest the
public of highways rights already accepted. In 1915, the
townshipvhad declared, as'highways,.fpur miics of section
11nes over these lands which were once reserved as an -
1nd1an reserVatlon- In holdlng that Lhe tovmship need not
compensate the owrlers for the 33-foot strlp ‘on either side
of the section line, the COLrt reasoned that since the -
highway rights were vested rights upon the opening of the
reservation for settlement in 1904, the Il“h foxr the

. ) ; . . - P n
highways reverted to tha orlglnaljgranteg, th 1t being the

State. The Court was of the opinion that.if the public
lan&s, after acceptance of the'stututory grant, are then
reserved for ﬁublic use, once the usé is abandoned the
rights in the lands revert back to the grantee Just as the
right-of-way of a railtoéd compaay would feﬁert to the

property owners or the State if the railroad use discoatinued.

Thus, while the lands had; no; been surveyed untcil a[teL Lhe

B

vation was staullshed the Lourt held that the wisht
reser - ne rig

of the lerr1L01y attached as soon as ‘the scction lines were

e et i o e e+

'd tificd as Ffar as practicable for publlc hLvh/ayq dnd

T et et s e eVt s o A i i P bttt 3o s _—

took effect as of the date of the tcr:itorial law. Therefore
tx~+ the plaintiff had no rights in the dedicated land upon
his scttlewmeat of the lands in 1904,

~;;



&hc Court ianazon v. Lallic, EEéEﬂ- held that
_E@q grant to the Statc.under the Highway Act had vested prior
to the establishmgnt of the Indian reservation, so-that
subsecquent graanteces of the land could not c¢laim the lands
wvere not subjéct to the Act_ {%he Coﬁrt.statcd that the
ggggrwénative time of deciding whether the lands are “public

~
lands“@is whether ox not at the time of the grant and the
< ' :

subsequent acceptance, the lauds belonged to the United

Statesi?XThe Court in Bird Bear v. McLean Cry., 513 F.2d
190 (8th Cir. 1975) agreed with the Faxon holding.

In BirdVBear; the Indian trust-pakentees bréught an action
for trespéss and unlawful diminishment of their allotment.

- The issue was Whethér'the Highway Act of 1866, 43 U,S.C.
§932 (1970) granted an easement for section line roads
‘o§er their property even though that prbperty was held'
pursuant to a trust patent.issued by the United Stétés;. The
two roads in question.wére éonstruct&d aiong séctionrlines'
in accordance with the N.D. Code, [C.d- 524—07—03‘(1970),:
derived from ch. 530 of SL of Terri;d%y quthe Dakota, 1870-
71]; said.statute being an accebtance of the right-of-way

grant of 43 U.S.C. §932. The Court in Bird Bear distinguished

Rennekt Cty., S.D. v, United States, 394 F.2d (8th Cir. -
1968)."In that case, it was held that the county. could
not maintain a road within the Pine Ridgc‘Reservatién

without permission from the United States government for

condemnation proceadings because the Trcaty of 1851 was

LIS O

a recognition of Indian title. Thus, even though the
Treaty had not spoken of.the "reservation', land vas

in fact reserved for the use of the tribes and so these
lands were not public lands upon the passage of the 18667

Highway Act. In Bixd Tiear, the Court held that the

allotmont of the Indian patentees waz not part of the

Reservation uatil 1880, so that in 1866, when the graant
? 2 (3]

of the right-of-way initially attached, the land was

still public land. Upon acceptance of the granic in

1o oo . = Dalkor =3 ‘e cvse O S ST
71 by the Territory of Dakota, the grant hocazs effecltive

~ 7~



as to thesce lands. In concluding thiat a right-of-wa
of individually-allotred land was not inconsistent with
the céngrcssional Indian policy, the Court affivred the
dccision that the land allotted was subject to the prior
statutory grant of right-of-ways to the State. o

Other cases havc dc1lt with public lands

being subject to lndLVldual claiwms, so as to effcctlv 1y

e —

withdraw the public lands from the terms of the
R.S. § 2477 grant. If land wasfﬁatented}to an
JPleLdual bj the Unlted States b fore acccptance

e — e

of the ‘grant, the publlc would have no. rlgnt to assert

ovex such ldnds Ball v. Stepneqs, 158 P.2d 201

(Callf 1945) , Thus, if lands have been rcserved,

w1tndrawn ot subJect to 1nd1v1dua1 entry or paLew

B s e
e e

pLJor to _acceptance of the thhw“y grant tne grant

is 1neLfect1ve as to these lands becquse the 0raw;

————— e e e et b G 4 P I ST AA TS R R e it o

is only for publlc Lgndo not rcserved £01 PUbLLC uues..

e PR © L RESL e et ST s £ 72

However, -if these lands again becom2 parit of the unreserved

public domain,lands, according to Faxon,'ﬁupra, fhey'were
again subject to acceptance as public 1ande undexr
the R.S. § 2477 grent_

3. Suwmary

. The R.S;’§j2477 grant &as a'ﬁiesent.traﬁsfer

of interest in the publlc lands of the United

“Statee for highway purposes Wells v. Pennlngton County,

2 S: D. 1, 48 N. W. 305 (1891); Jilderness SOClQLY v. Horton,
479 F.2d 842 (D.C. Cir. 1973), cert. dem. 411 U.S.
917 (1973). Upon acceptance, a highvay right-of-wvay

- was established. Streeter v. Stalnakexr, 61 Neb. 205,

85 N.W. 47 (1901). The grant was iipe for acceptance

at any tiwe the government acquired ownership of the

lands. Hayes v. Govermnzatb of Virgin Islands, 392

F. Supp. 48 (D.Ct. Vivrgin Is. 1975). As long as the

grant was accepted while the lands vere public lands,

the acceptance was effective against the federal government

-10-



aud its subsequent grapntees. Dball v, Stephons, 158 P.2d

o o

207 (Calil.71945). Horcovcr ‘the rights of Lhc puoljc

upon acceptance, bec ame vcdtod rights.- Laxon v. Lallic

P R Y i

Civil Tp., 26 N.D. 634, 163 H.W. 531 (1970). 1In light of
these foregoing premises, it can then be éoncludcd that
the repeal of R.S. §2477 can have no eﬁﬂect'ﬁs to
properly accepted right-of-ways for ‘highway purposes.

Since. the grant was a preoenu transfar it is necessary

B | TG N -

to inquire if the lands were unreserved public lands as of

the date of acceptance of the grant. In Alaska, the grant
has been held to be ripe for aCceptance in 1884 when
Alaska became an organized terrLtory, the United States

having acquirced the territory in 1867. United States wv.

Rogge,. 10 Ak. 130 (.ce. Ap.'1941).<fi§ it can be showa that
the lands were pdblic 1ands.not reserved for public uses

and weré thérefofe‘ripe for acceptance, the grant will
vest the highway xights in the public upon appropria;é
acceptaﬁqe. - | . .

B. Hature of Acceptance.

- 1. ACCEPTANCE OF THE FEDERAL GRAWT UNDER .
R.S. § 2477 CONSISTS OF ACTION BY TilE2 PUBLIC OR THE

INTENTION

c=]

PUBLIC AUTIIORITIES SUFFICIENT TO MAWIFEST Til
TO. ACCEPT.
"IE has.beed held that R S. §2477 creaﬁed a
standing ffer of a free rthL of~Uay ovVer ﬁdbllc luan

and that as soon as it 1is accepted in an' appropriate

manner by the agents of the public or by the puollc

itself, a hlghway is then established. Streeter v. Stalnaker,
61 Neb. 205, 85 N.W. 47 (1901). In that case, the '
Suprcme Court of Nebraska held that there was sufficleut
evidence of a geazcal and long contjuuguS'pscr as ﬁcll as
proof that' the public authorvities had exercised control

1
over the roea vd Lo cﬂthblluh an acceptance of the dedication
of a pUbllc highway across plaintiffi's lands. ‘The clailm
was not based on adverse possession, but rather that the

road beecame a public highway by dedication and acceptance

-11



’by the public use. Since the pﬁblic authoritics had

not followed the “appropriate manner” in establishing

a road under the general road iaws, the Court relied more
heavily on. the evidence establishing continuous uze by the
public of the road since 1877. This rather concise opinion
points out the various problems in proving that an acceptance
of the offer of R.S. §2477 has been madc.L.Acceétance

made "in the appropriate manner" by public authorities meaans

according to state or local laws and regulations.; Thus,
if the acceptance is to be so made, there must be inquiry intd.

the laws of the State governing the establishment of roads

within the state. For instance, the Board of County Commissione %

is often given the jurisdiction over the roads within its

jurisdictiqn and, to constitute a valiq acceptance, the RBoard mus}
have acted ﬁithin its regulations as well as any épplicablc
sta;e'law. Acceptance can also be fouad where fhe public

‘has qlaiméd to accept éhevfedéral grant. Pgdof of sucﬁ .
acccptahce is.shown by evideénce of continued use of the land .

as a "public highway"..iihe cases diverge as to how long the

use must continue in order to claim the right-oi-way. . Some

courts have relied on the easement by prescriptilon time

[N

‘period, while others, like Streeter, recogniza that the use

-

need only.be cnough to show the intent to accept, and need

not be for a period of time sufficient to ripen the use

into & right by prescription, there being no adverse clainm
but rather a claim to unreserved public land dedicated to

the public by the federal. governoment.

" Under the laws of the Territory of Dalkota, crnforced
since 1884, public highways could be established in one of

theoe ways: .

(1) Scction lines, whether traveled or nolt, wese

alrcady highuays by virtue ol legislative declaration ¢

-

nd
- - - J
wigbit be traveled and subjected to such use as far as practicab.

’

Szc. 1, ch. 29, PYol. Cade. 1877;

-12-



(?2) Roads, grher than on scction or quarter linos,
s tablished by the Board of County Cominlrisioners on the
patition of twelve {recholders; and .

(3) by user for 20 ycars.

Kolocn v. Pilot YMound Tp., 33 N.D. 529, 157 K.W. 672 (1916).

In that casc, the highway ran across the plaintiff's quarter-
.section of land. The Court first noted that the 1871 lcéislativé
enactwent involving highways established on.scction lines
was an acceptance by the territory of the federal grant
and had remained in force in the tcr;itory and sﬁate
ever since. It was the public act by the

public authorities necessary to cénstitute acceptance.

Here, however, the Court was not concernad with a section

line highway. Therefore, the Court looked at whether there

had been appropriate action by the Board or sufficient user

to constitute acceptance;:_It'was.found that the éounty )
officials never exexrcised control over the alleged highways

and that the,highwéys survéyéd by the county had been abandoned.
Horeove£5 the pqglic ﬁée had been obstructed.éo-that éhe use
could not be found to be continuous for the statutory 20

ycars. No highway was then found to be established in
accordance with the State law.

As discussed previously, the Court in Faxon v.

Lallie Civil Tp., supra, also held that the section liqe
. legislation of the Territory of Dakota constituted

acceptance of the R.S. §2477 grant. Therec the court found
that the 1881 acceptance was sufficient to deny plajiatiff's
claiws for compensation on lands which had once been

paxrt of an Indian reservation. The Court held that, when
~ i ) . . . .

! the public use was abandoned, the right to maintain a

S highway on scction lines revested in the public. Waile

the legislative enactmant: of the Act of 1871 declaring

-

\ -~ ) .. - .' - .~
j Y - that "all scction lives in this territory shall be aand
N AR .
{)Q—) 1y ) o - . - ey e "
>0 arc hercby declared public highways as far as practicable

¢ b" : ' . . . .
o was the necessary action to wanifest the inteation to

A .
\. teV accaepl the grant, a sucvey wis necessary ko perfect the
( '\‘,-4 \}— * .
/ ,(’ - - - M 1. . Y ] . [ Dye [ -
v ) crighv-ol-uay ianto a hhighnway .  Howevar, Lo court found tnat
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then apply the comimon law teo conclusively Lind thor a
highuay grant had been accepted by the public. the

courl: in Hn1l,uoro Iltigggl_ﬁgﬂﬁ further obsecved thar
scction lines are public roads in accordance with the
North Dakota statutes, and they may be opén for use

upon compliance with the relevant laws xrelating thereto
by pcrson§ having the jurisdiction to do so. This’

could be done “without any survey being had", except where
necessary by variations caused by natural obstacles." 189

N.¥. at 659.

The plaintiff in Ball v. Stephens, 158 P.24d

207 (Calif. 1945), soﬁght declaration of the existence
of the ﬁublic road across defendant’s land which was
necessary to the plaintiff for access to ‘his mine,
The:Court first addressed the Ways in which hlﬁhwa)s
might be establlsaod under the Eadural hlghway &Lant in

R.S. §2477. The Court noted that Congress had not specified

.

or limited the mathods to be followéd and that it Was
then only'neceésary that a highway bé cestablished in
accordancc with the state in which it is located. The .-
mathod of selectién’of a route and establishment as a

public highway by puﬁlic authofitics.wés not involved in thé’

case. The alternative method of public use was Ffound to be

the method whereby a public road had been established over

the “defendant's laad. The Court stated that. “dedication

could also be effected without action by the statc or county,

by the laying out of a road and its use by the public sufficient

and long to constitute an acceptance by the public of an
offer of dedication. Evidence of user was properly received

for the purpose of determining wacether there had been sufficieat

Suse Lo prove acceptance o .. " OLS58 TL2d 208, The Couve

P

hvld that the defendant too its _patent in 9)u subiucgwﬁo

o e T S A AT o g g T R S e ke PR g, o e e

the r_c_rrnt—of—wgn.y 1f the evi dcnco SUbi.thllJ.dlCd that tne road

ot e et E T . e e
o R W el st e T e «

hqd bebn used bv rhe puullc before patcnt had igssued. The

T AL S

B

evidence noted by the €ourt included use of the woad over
the iountainous terrain as a trail, then for horsce-drawn

venlclans and lagey as one suitable for auvtomobiles and



trucks. It was Lound that in about 1905 mining claims vere
located in the areca and oil companies had mwoved in. The
cvidcnce, howcvcr,.wus uncleary as to yhcther the rozd used
by ;hc ;e people went as far down as thé dcfcndant's'prcscnt
land. But.thc Court was convinced that from 1910 the road
was used for travel and that by 1918, when another oil
developuent was undertaken, automobiles were driven aver the
road. iihe court conecluded that while the travel err the
road prior to patent in 1928 was irregular due to the terrain,
and that only a limited ﬁu&géi of people had occasion to go
that route, the use of the road by hunters, vacationers,
miners, ‘and oil operators was sufficient to conétitute
acceptance of a federal grant for public use.; The Court
then held that if the road existed before patent, it-was
immaterial whether the routé was used by the public after
that time so 1ong as it had'not bcen leg ally abdnoonud, The
Cert held that the act of the dbfendant in constructing a
gate across the road could not divest the xight whilch the

public Had,acquired before patent. - Tt should bevnotcd that

£

the case did not turn on the length of time of use, but
rather stands for the proposition that the existence of the

dedication 1S a concluSLOn of cht to be made in each case

-

basod 01 squ1c1e1cy of ev1dcnce- Lhat tire is only one

elenﬂnL Jnvolved in SL ch evidence.

The thﬂveleH81L for'aedlcgbloq bj publlc use

was also discussed in Lgvelace V. Hluntower 168 r. ?d

864 (N_Hj 1946)- _Dafcndanﬁ claimed that the plaLﬁ}1££
had to show that the road was used for the 10 year atdtULC
of limitations time as spplied to Wéys established by -
preﬂcripﬁion_ The Woew Mexico court held that thﬁﬁo—ycar
tinz period is not a factor in esiiablishing highways

by ‘dedication. Rathecr, acceptance ol the federal, offer

~16-



to dedicate public landsz for highwa's could be shoug by
general usc‘fof a long enough period to constitute
accepltance.  Thercelore, cach state may dctermih; whether
dedication is founded upon a ﬁrcscriptivc time period or
merely by a factual continucd use suflficient according

to the trier of fact to constitute acceptance. Thus,

in Brown v. Jolley, 387 P.2d 278 (Colo. 1963), the court
found that a highway over public lands had'been established
over the defendant's land b& use of the public for the
'statutory 20—yearwperiod. The fact that the xoads héd been
fémoved froq the county.road system did not destroy the
right of the public to use the road by virtue of theix
adverse confinuous use.

The cases heretofore cited stand for wvell
accepted principles relating‘to-the acceptamcé of the
highwéy'grant undexr ﬁ_S. §2477. The érant constitutes an

offer by the federal government to dedicate_unreserved

lands foxr highway purposes, said offer becoming cffective .

upon acceptance by the public. Ball v. Stephens,. supra;

Lovelace v. Hightowexr, supra. Whether such offer is

accepted is an issue to be determined under sitate law. -

Ball wv. Stepnhens, supra. Acceptance can be made either
by some positive act on the part of the public authorities

authorized to establish or maintain highways or by publiec

use sufficient to constitute acceptance. Streeter v. Stalnaker,

supra; Koloen v. Pilot Mounkt Tp.; supra; Ball v. Stephens,

supra. It has been held that a lcgislative cnactment to the

cffect that all section lines are declared public highways

is sufficient to comstitute acceptance by the public authorities.

Faxon v. Tallie Civil Tp., supra; Kolocn v. Pilot Mound Tp.;

Hillshoro Wational Baak v. Ackerman, 48 N.E. 1179, 189

H.W. 657 (1922). The sufficiency ofF use by the public to
consltitute a highway by dedicaltion has bcaﬁ hold to be a
factual determination wade on'a~case—by~c5se basis, e.o.,

Lovelace v. lHicvhlower, sunra; based on a scatutocy

A

prescriptive tima period, e.g., Brownt v. Jolley, sudra;

..l7~
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or by the presceriptive period based on thr cormmon law,
e.g., Millshoro Hational Fan't V. Ackeruan, supra. Thesc
gunceral principleé from other Jjurisdictions as
té what constitutes acceptance of the federal highway
grant have bccﬁ followed in Alaska.
2. TN ALASKA, THERE MUST BE SONME "POSITIVE
ACT" BY THE PUBLIC AUTHORITIES CLEARLY MANIFESTING
Al INTENTION TO ACCEPT THE GRAWT, OR PUBLIC USER
URDER CONDITIONS SUFFICIENT TO PROVE ACCEPTANCE OF

THE GRAHUT.

Clark v. Taylor, 9 Ak. 298 (D.Ct. 4ﬁh Div.

1938), involved an action to restfain.fhe employees of
. - ’

the Alaska Road Commission”from completing a bridge
and constructing‘apbroaches'fo connect to the old road
on élaintiff‘s placer miﬁing claim. The Alaska Road
.cdrlaaissién"claiméd that it had a right to maintain a road
and bridge across the placer mining claim by Qirtua of |
the act-of May 14, 1906, 34 Stat. 119, 48 U.S.C.A. §322, vhich
'éﬁthorized-éonstruction and maintenance of wagon roads
and pack trails between mining or in&ustrial camps to
fgther the mining industry. It also claimed, under R.S. §2477,
a right-of-way for the construction of.highways' |
.6ver public lands. quaver, the Courtfhéld that no such
Tight existed in 1917 because the locators of the mining
élaiu{hié.éeeﬁ gfanted by ghe Congfe;s the e%clﬁsiQe right
of}poéseséiop_and enjoyrment, a2nd thus R.S. §2477 was ineffcctive
as against the plaintiff.  While a;road could bé méintained'
it coul& only be the road already established by public‘use.

The court discussed acceptance by the public of the R.S.

§2477 dedication by adverse usex, citing Dishop v. Jawley,

33 Uyo. 271;'238 P_274,'§3rchnnd'v- Town ol Maple CGrove,

48 Minn. 271, 51 M.W. 606, lMontgomery v. Sowmars, 50 Orn.

r

~

259, 90 P.274 as authoxity for gcccptuncu_of the R.S. §2477

dedication by.public user. The Court stated

. -18-



that since the origingl hridge had been used Ffor 20 years
by the public, under econditions creating a prescript tve
right, the right became vested in the public. The

court dqclincd to decide whcthef the length of time
requircd in Alaska for prescriptive rights-of-way is

20 years (as recognized by other courts in determining
the creation of highways by adverse pser) oxr 10 years
(the local statute fixing the time for bringing an action
for land). The remainder of the case dealt with the
width of the right-of-way. - Since the right—of—way wvas
established by publié user, the court held thét the extent
of the servitude is to be determined by the character and
_the extent of the ﬁéer, and that the Comnission had ﬁo

right to extcnd.tﬁe road beyond the width so established.

’ In Berger v. Ohlson, 911 Ak. 389 (D.Ct.'3rd_Div.
1938), plainéiff alleged that the Alaska.Railroad;'through
the defendant, had obstructed the public roadwaywleading
to’the'City.Dockz The railroad filed a'demurrer, whiéh‘was
'overruied, ciaiﬁing that the railroad had been given the
right~of;way to maintain a rallroad over the road. The
Court merely noted in this pProceading tﬁat.tﬁe allegations of
the plaintiff tﬁat the road existed b;foreifhe railroad was’ -
egtablished,.must be taken ﬁs'tfue éni thus two ﬁutuél
right—of;wayvéagemantg existéd. The court cited

Hatch Bros. Cos. Co. V. Black,.éS.Wyo. 109, 165 P. 578 as

aﬁfhority for.thé dcheptancc of the R-S.'§2477 highway graﬁf
by the publié without écceptance by’fublic auLhorities,
throggh continued use of the roaq under circumstances clearly
indicating their intention Lo accept.. The court held thatg-
the rallroad, cowmiung in after the highway had been establishod
under tﬁe grant, took the right-ef-uay subject Lo bthe public
usc. .

The court in United States v. Rogge, 10 Ak,

130 (D.Ct. 4th Div. 1941), discussed the xight-ol-way
provisions of R.S. §2477 in great detail. The action vas

brought by the United States to establish its rights to

~/ 7=



collect tolls on freight transported over the Richarcdson
Highway pursuant to the regulations set out by the Secretary
of the Interior. Defendant, as a ferry owincr affccted by the
tolls, claimed'thét the highway had been used by tﬁe public
from 1903 through 1906, before the governwent toeok charge of
the maintenance of said highway, and that therefore, a
right-of-way for a free highway was vested in the public
under the grant. The government claimed that R.S. §2477

did not. apply in thé Territory of Alaska until 1912.

R.S. §1891 provided that all the laws of the United States
which were not general 1aﬁd laws but were locally applicable
would be made applicable'to the Territory of Alaska. The
govermitent claimed-that since R.S. §1891 was noi included
in the 1900 Act, providing fo% various provisions for the
territorial .civil goyerﬁment, butvwas included in the

1912 Act, R.S, §1891 would not have applied to Alaska betveen
1900 and 1912. The court held that the 1900 Act did rot
purport to Ee a éémprehensive codification of all the laws
of Alaska and that the statute did not implicdly repéql R.S,
§1891- The court concluded that the laws qf the United
States which were mnot locﬁlly inapplicable and were mot

genéral land laws were thus in effect in Alaska from 1903

‘and thereaftexr. The court then looked at whether R.S. §2477

was a genepal'land lgﬁ_ It stated:r '"Clearly, a rigﬁt—off

way is not the land itself, though it is classified as incorporaal

hereditament. Section 2477 seams not to have been a general

land law, but more of a law incident to-the land laws,™
10 Ak. at 149. The court found that owners of the>ﬁining
claim and howesteaders had a right under R.S. §2477 for

a right-of-way incident to their claiws. The court stated:

i
i
i



That: Congress considered §2477, R S U.S.
in ¢lfect is shown in the act approved

May 14, 1898, wherein it m2ntioncd that
public highways now located should not

be lost where railroads took rights-of-way
under sa2id act. Again, iu the sawe act,
it mentioned that the toll roads provided
for in the act to be constructed by private
individuals or corporations should not
injuriously affect the public in its

usce of a road or trail in common use.

Lf section 2477 was not in force, there
wvas no possible way for there to have

been public highways or roads in commnon
use in Alaska at the timz the act approved
Harch 14, 1898 was enacted. .

10 Ak. at 150. The court decided that R.S. §2477 was not a
general land law because the right—of—wa& could be obtained
without any publie record and without procedures for filing

applications and maps as requlred under the general

land laws. The court further cited Nicholas v. Grassle,

83 Colo. 536,-267, P.196, and Leach v. Manbhort, 1020
'Colo. 129, 77 P.2d 652,'as authority that R.S. §2477
was an express dadication of a highwgy and that acceptance
was accomplished by use ﬁy those for whom it was neéessary
or convenienit. The court upheld the defendant's contention

that the right-of-way for a highway by public use

between 1903 and 1906 was vested in the public but tha

the Congress was still free to impose toll regulations

in the public interxest. T . o

Hamerly v. Denton; 359 P.2d 121 (Alaskd 1961)

involved an action to enjoin the obstruction of a road.

The xroad crossed lHamerly's prxoperty and gave access

beyond to Dentoa's homestead. Denton claimed that the

road was a public highway. The court, in discussing
R.S. §2477, 43 U.S5.C_§ 932, stated:

The operation of the statute in Alaska

has been recognized. [Derger v. Ohlson,

D.C.D. Ak., 1938, 9 Ak. 38y, Clark v.

Taylor, D.C.D. Ak. 1938, 9 Ak. 294,

UGS v, Nogee, D.C.D. Ak, 1941, 10 Ak. 130]

The territorial diztrict court and the

highest courts of several states have

construed the act as constitubting a congressional
geant of right-of-way for public highways across
public lands. Bubt before a bighway may be
creatad, thare rnust be eilther coma positive act
on the part of the appropriate public authocitics
of the state, clearly wanifestios an inteation

2/~



Lo accept a grant, o there must be public
uses for such a perdod of time and under such
conditions as to prove _that the grant has
been accepted.  [Sec berger v. Onlson aad
Clarl: v. Taylor , supra; Kirk v. Schultz,
1941, 63 Ldalio 278, L19 Y.2d 266;
Leach v. Maohart, 1938, 102 Colo.

126, 77 Y. 7d 657; Lovelace v. Hightowsr,
1946, 50 N.M. 50, 168 Y.2d 864;
Hatch Bros. Co. v. Black, 1917, 25 WUyo.
107, 165 P 514; State ex rel. Dansie v.
Nolan, 1920, 58 liont. 167, 191 P 1505
liontgomary v. Somexrs, 1907, 50 Cr.

259, 90 P.674]. 359 P.2d at 123.°

Since there was no claim of establishment of -

the highway by public authority, the court held that
the.defendant then had the burden of proving that the

road was "over public lands" and that the charaétc; of

the use was sufficienf to constitute acceptiance. ! The

éoﬁrt stated that "public lands" did not inciude_laqés

which are subjecit to valid and existing homestead

claims. | Duting ‘the period when the land in.quéstion‘wés

-not so subjected to the hbmastéaders' claims, the.couri
“found that its use was'infrequent, sporadic, and not mecassary
‘ox copvenient fd;.public use. fhe.court concluded thét

no public highway existed, for there had bcen no shbwing

of dedication by the hoﬁastéa@ers to thc,ppblic, noxr an
. acceptance by public user. ‘ }

The width of a proposed highway aloag the existing

Farmers' Loop Road near Fairbarks was in issue in

State v. Yowler, 1A 'L. J. No. &, 7, Superibr Ct., 4th

dist, Civil Action No. 61-320, Sept. 26, 1962. Tha opinion

—_—

by the lonorable Judge (now Justice) Rabinowitz cited

. . .. . R " ST ‘
Hamexrly, supra for-the proposition that the Statc had the p dhicl
= — e o - C oy 4,
) L= [«

burden of proving that

e =t s e v - . ——

tire Farmers Loop Road was located

over the public lands and that the character of the use
constiﬁuted acceptance by the public under the 43 U.S.C.
§932 grant. The extcﬁt of the user was held to bz the
applicable measucre by whicth to determine the allowable width
the State could claim xather than reliance on local laws and

customs applicable to highways established by the public

authorities.



‘Hercer v. Yulon Construction-Co., 420 .24

323 (Ak. 1960), was primarily concerncd with the Access
Roads Act, AS 19.30.010-19.30.100, by which the Stare
could cont;act for low standard, Jow-cost roads in arcas
rich in natural resources in order to promote developwent.
The appellant contended that his grazing permit precluded
a right-of-way road for public access. The court
disagreed; holding that the lands under lease were public
lands and that the State'c contract with the Yukon
Coﬁstruction Co. to build a road under the Access Roads
‘Act was a valid acceptance of the grant under 43 U:S,C.
§932;' Hamerly was held to be 1ncpp11caglc here because

. r e
in that case thc homesteaders' llgth.Uouldk;cpen intao

title, whereas the plaintiff in Mercer had only leasing

rights. Moreover, Section 4(f) of the appellant's grazing

- lease stated that "nothing herein shall restrict the acquisitio

granting, "or use of permits or rights-ofways ﬁnder abplicablc
law." The grazing rights were thus subordinatcd to the
right-of-way.

The section line . legislation in Alaska, under

the provisions of AS 19.10.010, came under attack in

Gibbs v. Campbell, No. 72-462, Suparior Ct. 3d Jud. Dist.,
Jac, 8, 1973- The ﬁlciqtiffs sought compensation fox

the State’g tak 1ng of property Lhrorch thﬂ conqtrccc101

cf a‘pioﬁeer access road aloag the section line ox
'plaictiff’s property pursuvant to a petiticn of the local
landowvners. The State claimed it had title under cclor

acd claim of title for moreithan seven years in accordanée_
with AS-O9,25.d$O, fhat the action was bcrrcd because jg .
had not ﬂccn brought within 10 years alter the cause

of acition accruad, and that the right for a 33-Ffoot

cascmznt over plaintiff's property becaws vested in ithe

State under 19.16.010. PlaintifE urged that the 1aaﬂuuuv

of AS 19.10.010 did nolt mcctithc test of ! charly ma ﬂLfObL1n"

an intention to accept a grant" as yequived by the .

Alaska Suprema Court in llamerly, supra. The court Found

~
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three sepavate reasons, "any ol which is sulficicnt", to
defeat plaintilfl's clatws. First, the court held that

the plajntiff'took his patent subject to the right of

the State to consbruct a roadway along the sectioa lines.
The court, relyiug on the 1969 Opianion of the Attorncy
Ceneral No. 7 (De cbnbcr 18, 1969), held that the

'lcrrltory of Alaska had accepted the R.S. §2477 highway
grant by enactment of Ch. 19, S.L.A. 1923, aﬁd that such
acceptance was‘being continually effective from 1923 until
1949 when the acceptance was repealed. The court then found
'that the federal grant was aéaiﬁ acccpted by Ch. 35, SLA
1953. Since the plalnter had not entercd the propexty
until 1955, and only received patent in 1961, he took his
land subject to the right of.the State to constrﬁct a public
hlghvay along the section line UlthOUL compensatlon there féfh
The court also stated that the pldLﬂLlff was estopped to-
claim compegsation because of his involvement in trying to
get the xoad construc&ed, and further concluded that the .
action.was.bé¥red by the statute of limitatioﬁs.

While Wilderness Society v. Morton, 479 F.2d

(D.C. Cir. 1973), cext. den-, 411 U.S. 917, involved many
issues relatlnv to the granting of ri hL”OL"UQ]g
aqd special land use phrﬂvLs for the Urans-Alaska oil

plp“]ln; thOOe w111 not be dlS(Lssed herein excep t 1nsofar

e

as the op1n101 was concbrned ‘with the operation of -
the highway'grant undexr 43 U.S.C. §932. 'The environmantal
groups challenged the Scéretary's authority to iséug a
right-of-way to the Stale For a State highway; Alyeska
Pipeline Service Company was to build thé highway primarily
for pipzline purposes but ultimately forn usc'by tha public.
The Nonorable Judge 1 Slic'l.ly HUeight held Lhal: the State only
needad Lo wmanifest its intention to accept thwe highway

grant by some positive act. Such inténtion Liad been so.
manifested by the passage of AS 19.40, 010( ) declaring a
need for a publie highway from the Yukon River to the Arctic

Ocaoan 3 s found t '
czan. 43 U.S.C. §932 wva ﬁound to act "as & preseni graat

~Z4 .~



whiclh takes alfedt as soon as it is accepted by the Srate".
479 ¥.2d at &82. In the footrote to this holding, the
court yecognized that, siuoc R. S. § 2477 acts as a present
grant, it is nob generally necessary for the builder of
the highway to apply for a right-of-way; however, the lands
inﬁolvcd here verce lands reserved for public usc. 'Thus

the section vas not applicable and it was nccess sary Lor
the Statc to request rcvogation or modification of the
resexrvation in ordexr to build the highway. The cou;&
concluded that an inktention to bulld is all that is needed
to accept the highway granit. Since the.prbpoéed highwa& was found
to be needed by the poblic, according to State officials,
the issuance of the fight-of—way wvas properly withio the
auLho “ity of the Secretary, necessary only because of the
prior public reservation of the lands in'question.

The most recent Alaska Court opinion on the

-

' appiicability of 43 U.S.C. §932 is Girves v. Kenai Peninsula 4

[ & lndod® J

. Borough, 536 P.2d 1221.(Ak, 1?75). In tu1L 1ction toev
appellant contested the‘right.and power of the borouuH to
construct a road on ﬁomesteaded.property wiﬁhout any
compensation to her. Appellant received a "notice of
allowance"’ from the Departwment of Interior in 1958 to

the properuj, and in 1961, reC“LVLd palenL- The .

nortnorn boundary of her property was 1he schlon ano-

Subsequ nt to 1901 the borough had constructed a junior

higH school adjoining the land on the northoern boundary.

Redoubt Drive, which ran along the section lino prior

to the school’s construction, terminated onc-quarter mile

east . of the boundaty 1ine.betwo n ‘the boundarvy and the

school site. That road vas:. cho d by the City of Soldotua
in 1967 to provide access bo thie school. The borought subscequantly
CXthdLL Redoubt Drive by CanLLULLLn” a "pad" which roested |

partly on Cirves' property, and as a result of waich she



brought this Lrespass action.  The court held thar the Kcnai
.Pcniusula Lorough implicitly possessed the power to establish
access to the school site throupgh Lts powers to "establish,
maintain and operate schools"™. Horcovcr,ﬂqlthoﬁghmpof
express reservation of the casemeat was included in

Girves' patent, the court held rhat Lhis did not preclude
the.borough from showing that a right-of-way had been
cstablished bcfore Girves cntered onto the preperty.

The court accepted the borough's argument that Ch. 35,

SLA 1953 constituted an acceptance of the 43 U.S.C.

§932 highway grant, the enactment of Ch. 35 being the

"positive act" needed'underEHamerly V. Dantoni 359 P.2d

121 (Ak. 1961) to ﬁanifest an intention to'acccpt.
The 1953 dedication of section lines as public highways
was sald to have been an iﬁpiied acceptance of the
highway grant, for ‘the legislature could not dedicate
something to which it had no rigﬂt. o ' .
These Alaska cases relterate the general legal
principleé cohcerning acceptance of R.S. §2&%7; the
federal higﬁwéy grant. The public nay éccept the graﬁﬁ
by continued use, although it'isinot ciear from the cases
whether a specific time period of use be ﬁrovedJ or whethear
ri2re use manifesting an-inteqtion.ta.accept is sufficient.

Compare Clark v. Taylor, 9 Ak. 298 (D.C. D. Alas. 1938)

and United States v. Rogge, 10 Ak. 130 (D.C.D. Alas.-1941).

The State may accept the grant through legislation, which woulad
constitute the necessary "positive act” indicating the

intention to accept the grant. Tt has been held that the

-

ng -’

[ot ]

State accepted the graant through the legislation concern

access roads, lercer v. Yukon Coustruciion Co.,

420 P.2d 323 (Ale. 198606), and with the enactmaenlt of
Ch. 19 5LA 1923 and Ch. 35 SLA 1953 concerning highways

along section lines, Gibbs v. Camg&ell;”No. 712-462,

Superior Court, Third Judicial District, Januaxry 8§, 1973
21

and CGirves v. Kenatl Yeninsula Boroush, 526 P_2d 12

(Ak. 1975).
~Z6G ~



3. SHMEARY

R.5. 82477 was a dedicaltion by the United Sitates
of unrcserved public lands for the establishment of higivray s,
A showing ol acceptance of the highway gvant is all that
is necessary in order to cstablish a higﬁway under the grant,
The acceptance can be shown by legislative acts 0% by
continued public user. Once there has been an acceptance,

the dedication is affective as of the date of.acceptance.

loloen v. Pilot liound Township, 33 N.D. 529, 157 N.W.

672 (1916), Lovclace v. liightowexr, 168 P.2d 864 (.M.

1946), llamerly v. Denton, 359 P.2d 121 (Ak. 1961). This
fisﬂtrueieven if no survey has as yet been wade, for the
right takes eflfect on. the date of acceptaunce. Faxon v.

Lallie Civil Tp., N.D. 634, 163 N.W. 531 (1917). IF

acceptance of the grant is made belore patent, the owner

v ————

takes the land subject to the right-of-way. Ball v. Stephens,

158 P.2d, 207 (Ca. 1945). The width and extent of the
right-of-way is determined according to State law. State v.
Crawford, 441 P.2d 586 (Ariz. App. 1968). _Thus

wvhen acceptance 1s made by public use, the casemant is

no greater than that which was recasonably necessary for

(@]
o)
o2
1=
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the public use. Clark v. Tayloxr, 9 Ak. 298 (D

1938), State v. Fowler, 1 ALJ No. &4, 7 Superior Ct._.

4th Jud. Dis., C.A. No. 61320, Septewber 26, .1962. If -
the .right-of-way was established by the legislatnre, the

applicable laws would apply in determining the extent of the

right-of-way. State v. Crawford, supra. HMoreover, upon

- N e’

acceptance, the vights of the public become vested rights

for use ofF the designated public lands under e graob

Faxton v. Tallie Civil Tp., supra.

for highway purposes.



T

THE EFFECT OF ihl REPEAL OF YvHE
.5, §2477

R.S. §2477 was a presceat:, absolute grant of right-of-
vay for construction of hipghways over public lands not

reserved for public uses. Wells v, Peanington County,

2 §.D. 1 48 N.W. 305 (1891); Wilderness Sociueby v, Horton,

479 ¥.2d 842 (D.C. Cir. 1973), cert den. 411 U.S. 917 (1973);
1976 U.S.C.C.A.N. 6175, 6204. The grant bocame cffective
upon acceptance as long as the acceptance related to

lands which were public lands of the United States and

thus subject to acceptance. Faxon v. Lallic Civil Tp., .

36 N. D. 634, 163 N.W. 531 (1917); Bird Bear v. llclLean
County, 513 ¥.2d 190 (8tn Cir. i975). hcceptance of

the grant could be evidenced by soirz positive act on

-“the paft of the approbriatc public officials. The
declaration by the legisiature tﬁat all section linas are
public highways has been held to fulfill the rcqﬁiram&nt
thaé public officials must demonstrate an intention

to accept the highway grant. Wells, supra; Girves wv.

Kenai Peninsula Borough, 536 P.2d 1221 (Ak. 1975).

Acceptance could also be made by public use, the character

~and extent of which could prove that the grant is

accepted. Hamerly v. Denton , 359 P.Zd-lZl.(Ak; 1961).

According to the 1976 Federal Land Policy and
MHanagement Act, all fights—of—wg& gfanted ﬁnccr'statutes
supercedad ox repealed by the>provisions of the Act are-
protected. 1976 Federal Land Policy and Managcwent Act,
Pub. L. 94-579, 90 Stat. 2793, Oct. 21, 1976; 1976 U.S.C.C.A M.
6175, 6197. An accepbance by the public authorities, ovr
by tha public, of the highway grait undev R.S. §2477 should
therefore be protected as mn existing right-ol-way for
highway purposes, and vould be unzfleciad by the repeal.
This is in accordance with the geneval principle that the
dadication of land for public use can ba withdunwn.priof Lo
accaptancs, or weay bue rejected by revocation, or way be

<

#bandonad, by the grantea. Sce 23 Aa, Jur. 2d Dadication,

e b R ' ~ .
cilzd in 1969 0p. ol the Atrorney Cecocal, io. 7 (Alaska.



Dec. 18, 1909).  Thus, aflter a proper acceptance of Lhe

olfer, the vithdrawal of the grant is dumatecial,

In Alaska, the legislature accepted the R;S. §2477
grant Civst in 1923 and again in 1953, In
1923, the lerritorial govcrnﬁcnt cnacted ch, 19 SLA
1923 which read as follows:

Sceaetion 1. A tract of four rods wide
betueen cach section of land in thie

-~ Territory of Alaska is 'hereby dedicated
for use public highways, the sccition
line being the center of said highway.
But if such hignway shall be vacated .
by any comp,LLnL authority the title
o the respective strip shall inure
to the owner of the tract of which
it formed a part of the original survey.
Approved April 6, 1923.

Therefore, all lands acquired from either the United States

or the Territory after April 6, 1923, the effective date of
, :

the statute, was burdened with a 66-foot (one rod equals

16 1/2 feet) sccrion line fight—of—way. The law was

-codif;cd in the 1933 Comwpiled Laus of Alaska, Scction

1721-> Vhen the territorial laws were again cbmpiléd

in 1949, the table of statutes indicated that Section 1721

was "invalid". No reason has been found for this .apparent

e —————
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misconception. It has 1c;dy babn scen thdt an organized

SRS

territory could accept the hlgnway grant. United States wv.

Rogse, supra; layes wv. Covernn nt of Virgin Is., 392 F.Supp.

48 (D.Ctc. V.I. 1975). Howevar, the declaration of
"invalidity”[ébemslto have worked a repeal of the statute and |
therefore lands acquired on or after January 18, 1949 were

not burdened with the highway ecasewment until a reacceptance

was made. [t should be noted, however, that rthe repeal

o ——_— A P ot e
r—

of the statute ls not a repeal of the rights-of-wa ay dﬁd

- JR R e m—ra. [
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therefove all land acquived in Alaska betwecoun anLL 6, 1923

and Jdnua:) 18, 1949 15 subject to a texritorial 66-foot

uchLon Line right-of way fox h

Wiy purpones.

fr
vt
K

Tn L9511, the Territory of Alaska enacted the

following provision in chapter 123, SLA 1951:



Soction ],.. A Lract 100 feet wide betwoeen

coch sccetion ol Land owed by the Territory

of Alaska, o acquired Lrom the Territory

is hereby dedicated Lor use as public

highvays, the section line being the

cenlter of said highway . . . Approved

MHarch 23, 1951, '
Thus the lcgi.::l.’l'turrc limited the acceptance of lLands owncod
by the territory. Thus would appcar to bolster the argument
that the 1949 declaration of invalidity éf the 1923
statute was truly a iepeal of the scction line righco-
of-wvay acceptance across public lands of the United
Statesf Tn 1953, the statute was awended to include "a tract
four rods wide beitween all other sections in the territory'.
Ch. 35 SLA 1953. The 1953 statute is currently codified as
AS 19.10.010. Thus, since 1953, land owned by ecither the
Territory or the United States governwent is subject to this
section line casement. The 1953 statute, cffective continuousiy
since HMarch 21, 1953,'cbﬁstitutes the acceptance of the
highway offer to dedicate public land for highway purposes
which is nccessary to coméletc the grant. The repeal of the
grant by the 1976 BLM Organic Act would therefore have no
effect on lands acquired éince 1953; that is, lands would
be burdened with the appropriate easewent as long azs the
statﬁtc remwains unctepealed in Alaska.

The hisﬁory of acceptance of the highway
grant in Alaska has.neéessarily prcsented any questions
as to what lands are burdened by.tﬁe section line -
the casemeni. These quéstiohs, however, may be auswerad
through an analysis of the nature ol the grant and
écgcptance as rovicwed in the first scction of this
memorandum. It should initially be remembored that.
the repealing statute iun the 19706 BLM Act provides that all
exisiting rights ol Qay are to be prescuvaed.  Fedeval Land
Folicy and lmpagcmeat Act, 1970, Title VIT, Scc. _’/(.)'[,(;,), 9{
Stal. 2793, In detevmining that theve is an existing right
of way over evewy section line in the State ol Alaska,” it
need only be shown that the land was pub'l.i.c: Tand of

7
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-(.h(_'. United States [or Land ownced or acquired by the territory
or state] at the time of Lhe acceptance of the frant;
specifically, that the land was public Taud beteeen huril 6,
1923 and Januvary 17, 1949 or since laceh 21, 1953. R .

16 a valid entry wnder the homostead laws was not

— -

madc [o7 patent did not issue bcuuccn ldnuxxy TU, 1949

I,

aind March 20, 19)3 thc land would be forewver subject Lu
the right-ol-way ecascwment unless the highway is subsequently

vacated by competent authority. = This is true even if

—

the scction ]Lucu{had not been survcyed for once the

o T
ety At e,

cLccepl,'mc:e has been made the rlght aLLacao as of that

e e R R AR ARt [N

date and subsequenL suxvey vlll only Serve to protect the

miten i ®

rlght. Wells v. Pennington County, supra. Tnus, in
T . i

the 1969 Opinion of the Attorney Gencral, No. 7, Dec. 18,
1969, lr. Mowman states at p. 6 that:

Like the standing federal offer, the
Alaska statutes are continuous in their
operation, and they apply to "each"
secition of land in the state as

it becomes eligible for the section
line dedication. Public launds which
come open through cancellation of

an CXLsLLng Uthdraaal, resexvation,
or cniry, and subsequently acqulred
by the territory (or state), are

all subject to the right-of-way.

L'O

As lone as AS 19.10.010 is law in the State of Alaska, this
statement'of the 1ﬁw should hold tru= regardless of the
fact that the federal offer has been wit “ndravn. Agaiﬁ,
this is tfup bnc&usc the offer hao been acccpt;d as .to all’
of the scction lines of the State as they becoms eligible
forx dedication, aud an offer once accepted is not subjeclt to
withdrawal. Rathexr, the section line easciment Talls into
the category of the ”fight-of—way herctofore granted"

vadar Scction 507 off the BLLM Organic Act and s thus unaffecied

Ly that Act.



In conclusion, the repeal ofn R.S. §2477 should
have no cofleet on those rights of way for hipleaay purposes
vhich were accepted prior to the repeal. The acceptance
can be proved on a casce-by-case bazis il the acceptance
is Ly public usce. The territory and state authorilics
have accepted the grant az to all sccbtion lines in the
State through the enactment of Ch. 19, SLA 1923 and
Ch. 35, SLA 1953. Such declarations arc all that is neecded
to constitute the "positive act" nccessary to show
the intention to accept as required in Hamerly. Upon survey,
the section line highwéy may be established and the effective
date of the right-of-way will be the date of the legislative
acceptance. Thus, whether or not land is burdecned |
with a highway easemgnt'will depend on thec status of the
iandehcu thg grant was accepted. That the grant is
no longer operative has no affect on the pfior accepitance

or on the status of the land when accepted.



