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Section Line Easements

Basis for section ine easements:

Act of July 26, 1866 (RS 2477) (43 CFR 2822, 43 USC 932)
Chapter 19 SLA April 6, 1923
Chapter 123 SLA March 26, 1951
Chapter 35 SLA March-21, 1953

The Mining Law of 1866 made an offer of free rights of way over un-
reserved public land for highway purposes. This offer became effective
on April 6, 1923, when the territorial legislature passed chapter 19.
Any lands in +e cn

222
patented after April 6, 1923 were

subject to an easem sections, 4 rods (66 feet) wide.

The section line easement law remained in effect until January 18, 1949.
On this date the legislature accepted the compilation ofAlaska law
which also repealed all laws not included. The section line easement
law was repealed.

On March 26, 1951, the legislature passed an easement law which dedi-
cated a section line easement 100 feet wide along all section lines on
land owned by or acquired from the territory. This was modified on
March 21, 1953, to include an easement 4 rods wide along all other
section lines in the territory.
To have an easement on a section line means that the section line must
be surveyed under the normal rectangular system. On large areas such as
State or Native selections, only the exterior boundaries are surveyed,
hence there are no section line easements in these areas (until further
subdivisional surveys are carried out.)
Since all Federal land is reserved in Alaska at this time and.since
the section line easement attaches only unreserved public land (at the
time of survey or at the same time after survey), it is unlikely that
the section line easement will have much applicability on Federal lands
in the future. In any case, the section line easements will have no
applicability on any finalizedD-2 land since the land will be reserved
at the time of any survey.

Land surveyed by special survey or mineral survey are not affected by
section line easements since such surveys are not a part of the rectangular
net.

Section line easements relate solely to highway or road use by the
public. They cannot be used for powerlines or restricted private access.
The date of survey and appropriation of the land must be considered in
determining the presence of a section line easement.

appropriated
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THE SUPREME COURT OF THE STATI OF ALASKA

STATE OF ALASKA, DEPARTMENT
OF HIGHWAYS, )

)
Appellant,

)
Ve ) File No. 3184

)
GORDON E. GREEN, VIOLA GREEN, )
A. LEE GOODMAN, JOAN D. - ) OPINION
GOODMAN, )

)
Appellees. )

) [No. 1706 - September 1, 1978]

Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,

J. Justin Ripley, Judge.

Appearances: Eugene Wiles, Robert L. Eastaugh
and Stephen M. Ellis, Delaney, Wiles, Moore,
Hayes & Reitman, Inc., Anchorage, for Appellant
Murphy L. Clark, Anchorage, for Appellees
Green. David B. Loutrel, Croft, Thurlow,
Loutrel & Duggan, Anchorage, for Appellees
Goodman.

Before: Boochever, Chief Justice, Rabinowitz,
Connor, Burke and Matthews, Justices.

RABINOWITZ, Justice.
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The state brought eminent domain actions in the

superior court seeking portions of the lots owned by the
eens and Goodmans for use in the planned widening of

Tudor Road in Anchorage. The state claimed a right-of-way
extending 50 feet on either side of Tudor Road's center

line. The Greens and Goodmans argued that express provisions
in the patents to their lots limited the state's right-of-
way to 33 feet on either side of the center line. After the
state had amended its complaints, the parties stipulated to

consolidation of the cases for determining liability issues
and also stipulated to resolution of right-of-way issues by

1. The state's complaints were filed July 9,
1974. Initially, the complaints sought a 50 foot right-of-
way and a 20-foot slope easement (for lateral support of the
1 adway). The state filed amended complaints on November
12, 1974. The amended complaints omitted-the slope easement
and instead sought to acquire:

(1) an estate in fee simple for the 50 foot
right-of-way on both the Green and Goodman parcels
(excluding minerals lying more than 100 vertical
feet below the roadway's surface), and

(2) a temporary construction easement on and over
additional portions of the Green and Goodman
properties.

2. The Kerkoves and Urbaneks answered the state's
complaint and alleged that "they are owners of a substantial
property interest" in the Goodman parcel. They have not
appeared in this appeal.
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summary judgment if the parties could acree upon the facts.

Subsequently, both the state and the propértv owners moved

for summary judgment. The superioz court granted summary

judgment in favor of the Greens and Goodmans on all liability
issues. The state then brought this appeal.

A brief history of the Green and Goodman parcels
is necessary to an understanding of the parties’ contentions
in this appeal. The lots‘ were originally owned by the United
States and were among lands withdrawn "from all forms of

appropriation under the public-land laws" by the Secretary

of the Interior in 1942. Pursuant to that withdrawal order,
the lands were reserved for use by the War bepartment. In

1949 the Secretary of the Interior, acting pursuant to

executivorder, terminated War Department jurisdiction but

3.. Five separate actions originally were
consolidated; two of these involved the Green and Goodman
properties. The parties’ stipulation expressly reserved
compensation and damages issues for separate trial or
determination "on an individual basis."

4. The superior court ordered summary judg-
ment for the property owners on July 26, 1976. Final
judgment was entered on September 21, 1976, for the Greens,
on September 27, 1976, for the Goodmans, and on October
28, 1976, for the Kerkoves and Urbanéks. ;

5. Public Land Order 5 (June 26, 1942).
6. id.

3



provided that certain described lands, including the
property which was eventually conveyed to the Greens and

Gor’mans, "shall not become subject to the initiation of
rights or to any disposition under the public land laws

until it is so provided by an order of classification
opening the lands to application under the Small Tract Act

7

sn a classification order was issued the follow-
ing year; under that order, lots 11 (Green) and 12 (Goodman)
were made available for small tract disposition.

The Goodmans and Greens contended that their
predecessor patentees first occupied the lots pursuant to
Small Tract Act leases and subsequently received patents to
the land from the federal government. The patents con-

tained substantially identical reservations, including the

O1.Owing language:
The reservation of a right-of-way for -

roads, roadways, highways, tramways,trails, bridges, and appurtenant structures
constructed or to be constructed by or under
any authority of the United States or by

. 7. %P.L.O. 615 (November 8, 1949; published in FederalRegister, November 16, 1949).
8. Small Tract Classification No. 22 (March 23, 1950).
9. The Goodmans allege that their predecessor

patentee occupied lot 12 on April 21, 1950, and received a
patent on April 28, 1952. The Green parcel (lot 11) was
leased from the United States on September 1, 1952, and
patent was granted on December 1, 1953.. .



any state created out of the territory of
Alaska in accordance with the Act of July
24, 1947 (61 Stat. 418, 47 U.S.C., § 321[d])

The following typewritten language was added to the printed
patent form:

This patent is subject to a right-of-way
not exceeding thirty-three (33) feet in
width, for roadway and public utilities
purposes, being located along the north
and west boundaries of said land. 10 /
After the issuance of Small Tract Classification

Order No. 22 but before issuance of patents to lots 11 and

the Secretary of the Interior issued Secretarial Order
11

2665 establishing the width of public highways in

10. The quoted language appeared in the patent
to the Goodmans‘ property. The typewritten language in
the patent to the Greens‘ property stated that the right-
of-way was located along the north and east boundaries

of
lot ll.

ll. Secretarial Order No. 2665 reads, in part:
RIGHTS-OF-WAY FOR HIGHWAYS IN ALASKA

Section 1. Purpose. (a) The purpose of this
order is to (1) fix the width of all public
highways in Alaska established or maintained
under the jurisdiction of the Secretary of the
Interior and (2) prescribe a uniform procedure
for the establishment of rights-of-way or
easements over or across the public lands of
such highways. Authority for these actions is
contained in section 2 of the act of June 30,
1932 (47 Stat. 446, 48 U.S.C. 321a).
Sec. 2. Width of Public Highways. (a) The

width of the public highways in Alaska shall
be as follows:

(1) For through roads: The Alaska Highway shall
extend 300 feet on each side of the center line
thereof. {Other highways listed] shall extend
150 feet on each side of the center line thereof.



Alaska which were under the jurisdiction of the Secretary
of the Interir. For "local roads" -- all roads not clas-
3ified as "through roads" or "feeder roads" -- the width
set by Secretarial Order No. 2665 was 50 feet on each side
of the road's center line. Tudor Road was not among

~ 12.
named "through" or "feeder" roads.

Niiiahong pracsinnitec

(footnote 11 continued)

(3) For local roads: All public roads not
classified as through roads or feeder roads
shall extend 50 feet on each side of the
center line thereof.

12. The relevant chronology is as follows:
Small Tract Classification Order
No. 22

.
March 23, 1950

Alleged date of "entry" on Goodman
parcel pursuant to Small Tract
Order No. 22 April 12, 1950

Secretarial Order No. 2665 October 20, 1951
(date of publication
in Federal Register)

Date of patent to Goodmans’
predecessor April 28, 1952

Lease date of Green parcel
under Small Tract Order No. 22 September 1, 1952

Date of patent to Greens'
predecessor December 1, 1953



In light of this administrative order and the

chronology of events relating to these lands, appellant
State of Alaska takes the position that the Green and Goodman

parcels were subject to a 100 foot right-of-way for Tudor

Road. Specifically, the state argues that the planning and

construction of Tudor Road by the United States effectively
appropriated land lying in the right-of-way and reserved

such right-of-way to the United States. Prior to issuance
of patents to lots 11 (Green) and 12 (Goodman), the 100

foot right-of-way reservationfor local roads established by

Secretarial Order No. 2665 became effective. Thus, reasons the

State, a right-of-way extending 50 feet from the Tudor Road

center line onto portions of lots 11 and 12 was validly
reserved prior to the time private parties accuired vested

rights in the lots through issuance of the patents. As an

alternative to its motion for summary judgment, the state

asserted that a genuine issue of material fact existed with

respect to the Goodman property, i.e., that the date of

Tudor Road's construction must be established before the

respective rights of the parties could be determined.

The Greens argue that their property was unaffected

by the Secretary's 100 foot right-of-way designation because

regulations under the Small Tract Act had segregated these

parcels from the operation of general right-of-way provisions

prior to the date of issuance of Secretarial Order No. 2665.

q-



Thus, only easements reserved by authority of the Small
Tract Act apply. The Goodmans reiterate the Greens’ position,
‘ut they further contend that their predecessor patentee had

acquired vested rights under his lease pursuant to Small Tract
Classification No. 22. Since the patent was obtained by

Operation of the same lease provisions, vested patent rights
relate back to the date of lease for purposes of determining
the applicable right-of-way. Because the issues regarding
the Green and Goodman parcels differ somewhat, we shall
discuss the two parcels separately.

The state argues that Tudor Road had been appro-
priated by the United States prior to any interest vesting in
the Greens' predecessor patentee. Thus, the state contends,
Secretarial Order No. 2665 established a 50 foot right-of-
way for Tudor Road in the same manner as it did for other
“local roads."

The Greens do not dispute the federal government's

appropriation of Tudor Road to the extent of the actual
13 °

roadway and abutting shoulder. The Greens also acknowledge

13. The Greens devote a substantial portion of
their brief to the argument that the state's position is in-
correct because appropriation of land for a roadway does not
reserve a right-of-way beyond the width of the roadway and
abutting shoulder as actually established by expenditure of
funds or construction of the road. As we understand the briefs,
however, the state does not argue that the 50 foot right-of-
way was appropriated by the United States. Instead, the
state contends that once Tudor Road was appropriated,
Secretarial Order No. 2665 operated to establish a 50 foot
right-of-way -- regardless of Tudor Road's original width.



that their predecessor in interest was not in possession of
lot 11 until after the original construction of Tudor Road.

In addition, they agree with the state that Secretarial
Order No. 2665 is valid within its proper sphere of applic-
ation; but they contend that neither the statutory authority
upon which Secretarial Order No. 2665 is based nor the order

itself is applicable to lands classified under the Small

Tract Act.

The Greens rely principally on this court's opinion
in State, Department of Highways v. Crosby, 410 P.2d 724

(Alaska 1966), to support their contention that 48 U.S.C.

14

§32la (1946) and Secretarial Order No. 2€65 were inapplicable

° 14. The relevant chronology for the Greens’
property is as follows:

Secretarial Order No. 2665 October 20, 1951
(date of publication in
the Federal Register)

Application for small tract .

lease by the Greens’ predecessor
in interest August 26, 1952

Lease issued to the Greens’
predecessor in interest September 1, 1952

Patent issued to the Greens'
predecessor in interest for
lot December 1, 1953



LS
to lands classified under the Small Tract Act. In Crosby
this court determined that another statute, 48 U.S.C. § 321

“i (1952), was not applicableto lands’ leased or sold pursuant
to the Small Tract Act. The court relied upon congressional
intent as reflected in the legislative history of the Act of

July 24, 1947, codified as 48 U.S.C. § 321d (1952), and

concluded:

{T)he 1974 Act, in speaking of lands
“taken up, entered, or located,” had
reference only to those public land laws
where discretionary authority on the part
of a government officer or agency to impose
reservations for rights-of-way was absent,
and was not intended to apply to those
laws where such authority existed. 16 /

The Small Tract Act gave the Secretary of the Interior dis-

cretionary authority to sell or lease small tracts "under

such rules and regulations as he may prescribe" and the

Secretary had issued regulations prescribina’a 33 foot right-
of-way without providing for the right-of-way requirements
contained in 48 U.S.C. § 321d (1952). Accordingly, the

general right-of-way reservation in 48 U.S.C. § 321d (1952)

aid not apply, and only the discretionary right-of-way applic-
able specifically to Small Tract Act lands was operative

; 15. Act of June 1, 1938, 52 Stat. 609, 43 U.S.C.
§ 682 (a) (1964). The Small Tract Act was made applicable
to Alaska by the Act of July 14, 1945, 59 Stat. 467.

16. State, Dept. of Highways v. Crosby, 410 P.2d
724, 727 (Alaska 1966).

-10-



In the case at bar, the state does not rely upon
48 U.S.C. §321d (1952); instead, it bases its argument

exclusively on 48 U.S.C. §321la (1952 and Secretarial Order
2665. The statute involved in Crosby was enacted July
1947; the statute which authorized Secretarial Order No.

2665 had been enacted 15 years earlier on June 30, 1932
In addition, the subjects addressed by §32la differ markedly
from those addressed by §321d. Section 321la governs the
transfer of road construction and maintenance functions to

|

Secretary while section 321d requires certain right-of-
reservations to be included in "all patents for lands

hereafter taken up, entered or located in the Territory of

17. The Greens acknowledge that Secretarial Order
No. 2665 was issued pursuant to the Act of June 30, 1932, ¢c.
320, §2, 47 Stat. 446, 48 U.S.C. §32la (1946). That section
directed the Secretary of the Interior to “execute or cause
to be executed all laws pertaining to the construction and
Maintenance of roads in Alaska."

Under the provisions of 48 U.S.C. §32la (1946),
all appropriations made and available for expenditure by the
board of road commissioners under the Secretary of the Army
were transferred to the Secretary of the Interior "to be .thereafter administered in accordance with the provisions of
sections 32l1a-321d of this title." Id. The board of road
commissioners was also “directed to turn over” property for
the use of the Secretary of the Interior in constructing and
maintaining roads and other works. Id.

Section 32la was repealed by Pub. L. 86-70, §21
(4) (7), June 25, 1959, 73 Stat. 146, effective July 1, 1959.

We note that both this court and the federal
courts have treated Secretarial Order No. 2665 as valid,
although no direct challenge to its validity has been raised
See Myers v. United States, 210 F.Supp. 695 (D. Alaska
1962); Myers v. United States, 378 F.2d 696 (Ct. Cl. 1967).

-ll-



GATE
Alaska." The Crosby decision held that right-of-way reser- .

vations under 48 U.S.C. §321d (1952) did not apply to: small:
tracts because Congress intended §321d to operate only if no

discretionary authority was available to reserve rights-of-
way when public lands were "taken up, entered, or located.”_
Crosby did not conclude that right-of-way reservations under

the Small Tract Act were exclusive or that additional discre-

tionary right-of-way reservations were precluded.
' Neither the Greens nor the Goodmans have cited any

authority indicating the Secretary's intention to exclude
other potentially applicable right-of-way reservations.

Administrative regulations under the Small Tract Act stated:
Unless otherwise provided in the classific-—
ation Order, the leased land will be subject to
a right-of-way of not to exceed 33 feet in width
along the boundariesof the tract for street
and road purposes and for public utilities.

_

The location of such access streets or roads may
be indicated on a working copy of the official plat
-_ 2s s @ 18 / ,

:

-

Thus, while the regulation may be read restrictively ("Uniess

otherwise provided in the classification order - . . not. to

exceed 33 feet in width"), its apparent objective was to

provide rights-of-way for “access streets or roads" and for
public utilities, not to eliminate other potentially
applicable reservations. As the stateemphasizes,this |

18. 43 C.F.R. § 257.16 (c) (1954).

-12-
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language and the parallel language of the lease suggest
the Secretary's concern with reserving access for other lots

within the boundaries of the small tract lease area.
Such provisions do not indicate that other rights-of-way
should be precluded. Nor does the language of the Small

Tract Act or its legislative history show Congress' intention
to preclude operation of all right-of-way reservations

except those specifically applying to small tracts.

In the absenceof some indication that Congress
intended right-of-way reservations under the Small Tract Act

to be exclusive or that rights-of-way reserved pursuant to

the Small Tract Act are incompatible with other potentially
applicable rights-of-way, we conclude that the various

19. The lease for lot 11 provided, in part:
(m) That this lease is taken subject to the
rights of others to cross the leased premises
on, or as near as practicable to, the exterior
boundaries thereof, as a means of ingress or
egress to or from other lands leased under
authority of this act. Whenever necessary,
the Regional Administrator may make final
decision as to the location of rights-of-way.
It has been determined that the land leased
herein is subject to a 33-foot right-of-way
along the north and west boundaries.

20. It should be noted that the case at bar
involves rights-of-way for a bordering "local" road rather
than rights-of-way for streets or utilities serving interior
lots.

-13-



discretionary rights-of-way must be allowed to operate
together. Thus, unless the 50 foot right-of-way created

21

by Secretarial Order No. 2655 is irreconcilable with the

21. The Department of the Interior also contem-
plated the possibility of non-exclusive, overlapping rights-
of-way from more than one source. The Assistant Solicitor,
Department of the Interior stated: ,

{TJ here could be an overlapping of rights-
‘of-~way over a tract of land as where .

a right-of-way generally provided for
under the act of 1947 and specif-ically referred to in a reservation desig-
nating a certain width, could intersect
or cross an access boundary road reserved
under authority of 43 C.F.R. 257.17(b).

Memorandum of Opinion of the Solicitor, Department of the
Interior, 1-59-2242.10 (Oct. 9, 1959). Although the memo-
randum is addressed to the express reservation of rights-of-
way considered in Crosby, it is significant because it reflects
whe Department of the Interior's position that the 33 foot right-
of-way appearingin small tract patents is not exclusive.

An administrative agency's interpretation of
its own regulation is normally given effect unless palinly
erroneous or inconsistent with the regulation. 1A C. Sands
Sutherland Statutory Construction § 31.06, at 362 (4th ed.
1972). See Udall v. Tallman, 380 U.S. 1, 4, 13 L. Ed. 2d
616, 619 (1965); Burglin v. Morton, 527 F.2d 486, 490 (9th
Cir. 1975), cert. denied, 425 U.S. 973, 48 L. Ed. 2d 796
(1976). An administrative agency's interpretation of a
statute is not binding upon courts since statutory inter-
pretation is within the judiciary's special competency but
where the statute is ambiguous, some weight may be given
to administrative decisions interpreting it. Union Oil
Co. of Cal. v. Department of Revenue, 560 P.2d 21, 23
(Alaska 1977).

-14-



22foot right-of-way created by regulations under the

Small Tract Act, the Green's property is subject to the 50
foot right-of-way.

The Greens also argue that even if Secretarial
Order No. 2665 applies to land conveyed pursuant to the
Small Tract Act, the order establishing a 50 foot right-of-
way and the administrative regulation establishing a 33 foot
right-of-way mustbe construed together. The Greens contend

only by limiting the right-of-way to 33 feet in width
will both the order and the regulation be permitted to

operate without nullification of one or the other; in addition,
the Greens argue, the 33 foot right-of-way is more specific

should control when applicable reservations are in
conflict. The state counters by saying that the 50 foot
right-of-way established by Secretarial Order No. 2665 is
consistent with the 33 ‘foot right-of-way established by
administrative regulation because the purposes served by
the two rights-of-way are different.

22. Regulations promulgated pursuant to the Small
Tract Act stated: .

Unless otherwise provided in the classif-
ication Order, the leased land will be subject
to a right-of-wayof not to exceed 33 feet
in width along the boundaries of the tract
for street and road purposes and for public
utilities. (emphasis supplied)

43 C.F.R. §257.16(c (1954

-15-



While we agree with the Greens that the 33 f.

right-of-way reservation is more specific, it does not
follow that the 50 foot right-of-way may not operate. That
is, languageof the administrative regulation, classification
order and small tract patent show a progressively narrower
focus on the Greens' lot; thus, the 33 foot right-of
reservation appearing in the patent is more specific than
the general right-of-way reservation contained in Secretarial
Order No. 2665. Nevertheless, the rule of construction
favoring specific provisions over general provisions need
not be invoked unless it is impossible to give effect
both provisions. As Professor Sutherland explains:

Where one statute deals with a subject in
general terms, and another deals with a
part of the same subject in a more detailed
way, the two should be harmonized if
ossible; but if there is any conflict,
the latter will prevail, regardless of whether
it was passed prior to the general statute,
unless it appears that the legislature in-
tended to make the general act controlling.
23 / (emphasis added)

We think there is no serious conflict between the

two overlapping rights-of-way and no need to resort to the

rule of construction favoring specific provisions over

general provisions.
The Greens correctly point out that the50 foot

23. 2A C. Sands, Sutherland Statutory Construction
§51.05, at 315 (4th ed. 1973) (footnotes omitted).

-16-



right-of-way makes the 33 foot reservation superfluous to

the extent of overlap. However, no actual conflict exists
between the two provisions. The primary purpose of both

reservations is to protect rights-of-way and that purpose
is served with regard to the 33 foot provision even if the
actual right-of-way is larger than 33 feet. The other

purposes of the reservation specifically applicable only to
small tracts, street and utility access to interior lots,
are not impaired if the Tudor Road right-of-way is 50 feet.

However, the converse is not true; the purposes to be served

by the larger reservation for local roads cannotbe served
; 24

as readily by a 33 foot right-of-way.

Other rules of constructjon also favor this
outcome:

As a general rule, where the language of a
public land grant is subject to reasonable
doubt such ambiguities are to be resolved
strictly against the grantee and in favor
of the government.

3 C. Sands, Sutherland Statutory Construction §64.07; at 137
(4th ed. 1974) (footnotes omitted). See generally id.°§§ 63.02
63.03. Public grants must also be evaluated in light of other
rules and aids of statutory construction. Id. § 63.10, at 103

Administrative regulations which are legislative
in character are interpreted using the same principles
applicable to statutes. 1A C. Sands, Sutherland Statutory
Construction § 31.06, at 362 (4th ed. 1972). See generally
Kelly v. Zamarello, 486 P.2d 906 (Alaska 1971). In the case
of administrative regulations which deal with the same sub-
ject, their provisions should be considered together:

Prior statutes relating to the same subject
matter are to be compared with the new pro~
vision; and if possible by reasonable con-

-17-



In light of the foregoing considerations,
conclude that the superior court erred in granting
Greens' motion for summary judgment. Since there are no

genuine issues of material fact with respect to the Green

property, the state's motion for summary judgment should

have been granted.

(footnote 24 continued)

struction, both are to be so construed|that effect is given to every provisionin all of them.

2A C. Sands, Sutherland Statutory Construction § 61.02,
at 290 (4th ed. 1973) (footnote omitted). In some
circumstances, the interpretation of one provision is properly
influenced by the content of another prevision addressingsimilar purposes or objects. State v. Bundrant, 546 P.2d
530, 545 (Alaska 1976), appeal dismissed, 429 U.S. 806,
SO L. Ed. 2d 66. See also Stewart & Grindle, Inc. v. State,
-24 P.2d 1242, 1245 (Alaska 1974). As Professor Sutherland
explains: .

.

The guiding principle ... is that if >is natural and reasonable . that members
of the legislature .. . would think about
another statute and have their impressions
derived from it influence their under-
standing of the act whose effect is in
question, then a court called upon to con-
strue the act in question should also allow
its understanding to be influenced by
impressions derived from the other statute.

2A C. Sands, Sutherland Statutory Construction § 51.03,
at 298-99 (4th ed. 1973).

-18-



To the extent that the right-of-way width affecting
the Goodmans' iot is dependent upon applicability of Secretarial
Order No. 2665, our conclusions with respect to the Greens!

property apply. However, the dispute between the state and

the Goodmans centers on issues different from those discussed
in connection with the Greens' lot. The relevant chronology
for lot 12 is the primary reason for such divergence

The Goodmans contend that their predecessor patentee
had received a small tract lease to lot 12 prior to construction
of Tudor Road; therefore, when lot 12 was leased, the United

States had not appropriated any portion of the roadway. The

Goodmans further maintain that the original lease of lot 12

created vested rights in the lessee and that neither subsequent

construction of Tudor Road nor issuance of Secretarial Order

No. 2665 was effective to create a valid 50 foot right-of-

25

way.

25. The relevant chronologyfor the Goodman
property is as follows: .

Small Tract Classification No. 22 March 23, 1950

Alleged “entry” of the Goodmans'- pre-decessor patentee pursuant to small
tract lease April 12, 1950

Secretarial Order No. 2665 October 20, 1951
(date of publi-
cation in Federal
Register)

Patent issued to the Goodmans’ pre- .
decessor patentee for lot 12 April 28, 1952

-19=—
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The state ‘argues that the Goodmans’ predecessor

patentee acquired no vested interest in lot 12 until issuance
‘of the patent in 1952. Thus, since it is undisputed that
construction of Tudor Road had commenced prior to issuance
of the patent to lot 12, the appropriation of Tudor Road and

the operation of Secretarial Order No. 2665 combined to

establish a 50 foot right-of-way. In the alternative, the
state contends that summary judgment should not have been

granted because a genuine issue of material fact exists with

respect to whether construction of Tudor Road was begun

prior to the issuance of a small tract lease for lot 12.

Although the parties have focused on the question
whether the patentee's rights relate back to the date when

the small tract lease was issued, we believe the matter may

be resolved by examining the effects of the lease ‘on general

right-of-way provisions as implemented by Secretarial Order

No. 2665. We already have concluded that the Small Tract

Act and Small Tract Classification No. 22 did not segregate

all small tracts from the operation of other discretionary

right-of-way reservations. Accordingly, prior to issuance

of a lease or patent, appropriation of a roadway on lands

classified as small tracts and operation of Secretarial
Order No. 2665 were sufficient to establish a 50 foot right-

of-way. Our disposition of the state's appeal with regard

to theGreens' lot illustrates such a situation. .

-20-



Once a lease to a particular parcel had been

issued, circumstances were ai¢ferent. Essentially,
the lease separated the land from other small

tracts; the lessee took the property subject to both the

general right-of-way reservations which applied at the time

of lease and the specific right-of~way reservations which

applied through the lease's provisions. Thus, the general
right-of-way reservation in Secretarial Order No. 2665

applied to the Goodman property only if the effective date
of lease was preceded by both the construction of Tudor Road

and the issuance of Secretarial Order No. 2665. That is
until the Department of the Interior had acted to bring
Tudor Road into existence, there was no basis for

Secretary's reservation of rights-of-way. Once construction
of Tudor Road had begun, however, the full administrative

authority granted by 48 U.S.C. §32la (1952) became operative
and the lessee of lot 12 took his lease subject to such

26

authority. The Secretary did not exercise that authority

26. With respect to leases of other public lands
in Alaska, the United States’ has been treated as having the
same rights and obligations as any other lessor. See Standard
Oil Co. of Cal. v. Hickel, 317 F.Supp. 1192 (D. Alaska 1970)
aff'd. 450 F.2d 493 (9th Cir. 1970).

-21-



27 6-1-Z6
until he issued Secretarial Order No. 2665 in October 1951. :

"hus, prior to October 19, 1951, no general right-of-way
reservation for Tudor Road had been established. -If the

order became effective with respect to ‘Tudor Road before

issuance of the lease, we think the property was subject to

the 530 foot right-of-way; this conclusion is consistent with
our determination that the Small Tract Act and Small Tract

Classification No. 22 did not segregate all small tracts
from the operation of general, discretionary right-of-way
reservations. However, if the general reservation became

effective after the lease had been issued,we believe the

Secretary must have intended that subsequent general res-

ervations would not apply and that his discretionary

reservation in‘'the lease would operate instead of such later

reservations. Any“other construction..either would make the

general reservation entirely inapplicable to small tracts,
a result which is not supported bylegislative or admin-

istrative materials before this court, or would make small

tract leases and the patents derived from such leases completely

vulnerable to subsequent right-of-way acquisition during the

term of the lease, a result which is inconsistent with

‘Congress’ apparent intention to transfer property interests

27..Secretarial Order No. 2665 was issued on
October 16, 1951; it was published in the Federal Register
-onOctober 20, 1951.

-22-



28
through the Small Tract Act

In the case at bar, the lease to the Goodman property
is dated June 30, 1950

°°
and Secretarial Order No. 2665

not become effective until October 29, 1951. MThus, when

lease was executed, the 50 foot right-of-way had not been es-

tablished and the second requirement noted above was not met.

28. The potential multiplication of rights-of wayunder Secretarial Order No. 2665 is illustrated by consideringthe right-of-way applicable to a: "new" local road pursuant
to section 3(c) of Secretarial Order No. 2665, which provides:

(c) The reservation mentioned in para-
graph (a) and the rights-of-way or easements
mentionedin paragraph (b) [establishing
rights-of-way covering lands embraced in
feeder roads and local roads] will attach
as to all new construction involving public
roads in Alaska when the survey stakes have
been set on the ground and notices have
been posted at appropriate points along the
route of the new construction specifying the
type and width of the roads.

Assuming that the lease provides for.a 33 foot right-of-way,
construction of a local road not in existence at the time of
lease presumably could proceed within the expressly reserved
width. Once in existence, the new road might qualify as a
"local road" under Secretarial Order No. 2665, §§2(a)(3) and
3(c). The applicable right-of-way then would expand to 50
feet. If the Secretary subsequently reclassified the local
road to a feeder road or through road, the right-of-way
would expand still further. See Secretarial Order No. 2665.
we do not believe that the United States.intended to grant
such an illusory property interest.

—

,

29. The Goodmans originally alleged that their pre-
decessor patentee had entered lot 12 pursuant to a small tract
lease as early as April 12, 1950. The state countered by
arguing that Small Tract Classification Order 22 did not
become effective until April 13, 1950. The date which appears
on the lease to the Goodman's tract is June 30, 1950.-

-23-



We therefore conclude that Secretarial Order No. 2665 did not

Operate to establish a 50 foot right-of-way on lot 12

The state also contends that the express provisions
1

of the lease to lot 12 reserved power in the federal government
to designate rights-of-way after the date of lease. The

State points out that the lease contained the following
language:

It is further understood and agreed:
(1) That nothing contained in this lease
shall restrict the acquisition, granting,
or use of permits or rights-of-way under
existing laws.

(m) That this lease is taken subject to the
rights of others to cross the leased premises
on, Or near as practicable to, the exterior
boundaries thereof, as a means of ingress or
egress to or from other lands leased under
authority of this act. Whenever necessary,
the Regional Administrator may make final
decisions as to the location of rights-of-way,
It has been determined that the land leased
herein is subject to a 33-foot right-of-way
along the north and west boundaries.

The state argues that such language and the placement of the

33 foot right-of-way provision in paragraph (m) show the

continuing “paramount power" of the United States "to es-

tablish rights-of-way until the patent issued.
While we agree that the lease's effects are best

evaluated by examining the terms of the lease agreement, we



Oke

are not persuaded that the ‘lessee of lot 12 obtained only an

interest subject to the unlimited power of the federal.
government to reserve rights-of-way. As we view the Sec-

retary's use of the specific right-of-way reservation in the
lease and his use of the separate discretionary reservation
in Order No. 2665, the Secretary made no attempt to “acquire,
grant or use" a right-of-way other than the one to which the
lease and patent both referred. That is, by issuing the

small tract lease containing a specific, discretionary
right-of-way reservation the Secretary intended to preclude
subsequent

operation
of the general discretionary reservation

in Order No. 2665. “Even if Secretarial Order No. 2665, is
regarded -zas an attempt by the Secretary to acquire a right-
of-way after the date of lease, we notethat the order was

not in existence until after the date on which a lease to
lot 12 was issued. The only relevant "existing law" at the
time of the lease was 48 U.S.C. §32la (1952) and section

|

321a contained’ no reference to such reservations. discussed

above, the administrative authority contained in section

32la to reserve rights-of-way was not effective until after

both construction of Tudor Road, and issuance of Secretarial
30

Order No. 2665.

Small Tract Classification No. 22 specifically
provided: .

Leases will contain an option to purchase
the tract at or after the expiration of
one year from the date the lease is issued,

-25-



Although we have concluded that neither the lease

agreement nor Secretarial Order No. 2665 operated to establish
®right-of-way extending 50 feet from the center line of Tudor

Road, one additional matter remains to be considered. The

parties apparently agree that actual physical appropriation of
the roadway by the United States is sufficient to create a

valid right-of-way. Thus, the question remains whether.a 50

foot right-of-way actually had been appropriated prior to the

(Footnote 30 continued)

provided the terms and conditions of the
lease have been met.

The lease reflects this requirement by its inclusion of the following
language:

The l@éssee or his duly approved successorin interest may purchase the above described
land at or after the expiration of one year
from the date of this lease, provided the
improvements required hereunder have been
made and he has otherwise complied with
the terms and conditions of this lease.

The option to purchase imposes no conditions which were not
already applicable through the lease. We have concluded that
the lease did not permit acquisition during’ the lease term
of general rights-of-way which were not applicable to the
leased land prior to the effective date of the lease; accor-
dingly, we believe the interest transferred by the lease and
option to purchase was not intended to be subject to unil-
ateral reduction between the date the lease was executed and
the date the option was exercised. Any other interpretation
not only would violate the apparent intention of the parties
as expressed in the option provision, but would contravene
the principles governing leases with options to purchase.
See generally I American Law of Property §§ 3.82, 2.84 (1952);
Ti M. Friedman, Friedman on Leases § 15.1 (1974); 2 R. Powell,
The Law of Real Property 4 245 [2] (Rohan ed. 1977).

-26-



date on which lot 12 was leased. In order to answer that

question, it is necessary to determine what acts constitute

physical appropriation and, if those acts are found to exist
how extensive the appropriationwas. However, the materials before
this court are not adequate to provide answers to these questions.
The parties' briefs and the affidavits submitted with their re-

spective motions for summary judgment do show that a dispute
exists regarding the detailsof Tudor Road's early history. We

believe these uncertainties constitute genuine issues of material
fact which must be resolved prior to determination of the merits.

31. The state introduced an affidavit and other
documents indicating that construction of Tudor Road was
begun as early as April 1950. An affidavit introduced by
the Goodmans states that actual construction of Tudor Road
began in late May or early June 1950. Thus, although the
parties apparently agree that construction had begun prior
to the issuance of a lease to the Goodman's parcel, the
extent of that activity and other facts relevant to the question
of appropriation remain to be determined.

-27-



32
Accordingly, summary judgment was improper. On remand,

the superior court should determine the extent of Tudor Road's

appropriation by the United States and the specific
which constituted the appropriation. At a minimum, the superior
court should make the following findings: the date Tudor Road

was planned and the planned width, the date Tudor Road was

staked and the designated width, and the date construction of
33

Tudor Road began.

32. Civil Rule 56(c provides, in part:
Judgment shall be rendered forthwith if the
pleadings, depositions, answers to interroga-tories, and admissions on file, together with the
affidavits, show that there is no genuine issue
as to any material fact and that any party is
entitled to a judgment as a matter of law.

Once the movant has satisfied his burden of establishing an
absence of genuine issues of material fact and its right, on
the basis of the undisputed facts, to judgment a matter
of law, the non-movant is required, in order to prevent
summary judgment, to set forth specific facts showing that
he could produce evidence reasonably tending to dispute or
contradict the movant's evidence and thus demonstrate that a
material issue of facts exists. Howarth v. First Nat'l Bank of
Anchorage, 540 P,2d 486, 489-90 (Alaska 1975), aff'd on rehearing,
551 P.2d 934 (Alaska 1976). Mere assertions of fact in pleadings’
and memoranda are insufficient for denial of a motion for
summary judgment. Brock v. Rogers & Babler, Inc., 536 P.2d
778, 782-83 (Alaska 1975); Braund, Inc. v. White, 486 P.2d
50, 53-54 (Alaska 1971). ;

33. We do not imply that such factors are the only
relevant considerations for evaluating physical appropriation.
Since the parties' briefs do not specifically address the
question and the factual setting is murky, we decline to
suggest criteria in the present appeal. However, with guidance
from the parties and the above noted facts as a starting point,
the superior court should be able to make a reasoned decision
as to the date and extent of appropriation.

Our disposition of this matter does not preclude the
superior court from considering administrative materials which
are not before us on this appeal.

28-



As discussed previously, the superior court's

grant of the Greens' motion for summary judgment also must

be reversed, and the case is remanded for entry of summary

judgment in favor of the state.

Reversed and remanded in part
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THE SUPREME COURT OF THE STATE OF ALASKA

WOLFGANG HAHN and
JANET ELAINE HAHN,

Appellants, File No. 2801

Vv. OPINION

ALASKA TITLE GUARANTY
COMPANY , {[No. 1342 - December 6, 1976]

Appellee.

Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,

James K. Singleton, Jr., Judge.

Appearances: Lee S. Glass, Johnson, Christenson,
Shamberg & Link, Ine., Anchorage, for Appellants.
John P. Irvine, Anchorage, for Appellee.

Before: Boochever, Chief Justice, ‘Rabinowitz,
Connor, Erwin and Burke, Justices.

BOOCHEVER, Chief Justice

Wolfgang and Janet Elaine Hahnpurchased a title
insurance policy from Alaska Title Guaranty Company. The policy
which was issued in 1969, indicated that there was a reservation
for a right-of-way for roadway and public utility purposes over

the east 33 feet of the premises as contained in the United States
“—e-

es et

patent. Subsequently, the State of Alaska claimed an easement

50 feet in width, 17 feet more than the 33 foot easement indicated



in the policy, along the easterly boundary of the premises. The

State claimed the easement under Public Land Order No. 601,

issued by the Secretary of Interior on August 10, 1949" and filed
with the office of Federal Register on August 15, 1949 in

Washington, D.C. The public land order was not recorded under

the Alaska Recording Acts, and neither the order nor the easement

created by it is referred to in the original patent issued on

June 28, 1961. The order was published in the Federal Register.
In 1974, the State of Alaska, as successor in interest

to the United States Government, constructed a paved road which

occupied land 50 feet in width along the eastern boundary of the

Hahn's property. The Hahns brought suit against the title

company for the damages attributable to the loss of the 17 foot

Strip of property in excess of the 33 foot easement specified
in the title policy. After the Hahns filed a motion for summary

judgment, the trial court granted summary judgment to the title

company. From that judgment, the Hahns appeal.
The basic issue to be determined is whether the title

company was obligated to list the wider 50 foot easement as an

encumbrance. The title company contends that their coverage is
limited, by General Exception #1, to claims disclosed by "public

1 The order was issued pursuant to the power granted the
Secretary of Interior under Executive Order No. 9337 of
April 24, 1943.

2 14 Federal Register at 5048.



records" as defined in the policy and
that the definition does

not include public land orders published in the Federal Register
"Public records" are defined in Paragraph 4(d of the policy
to be "records, which under the recording laws, impart construc-

tive notice with respectto said real estate" Thus, we must

decide whether a public land order filed with the office of the

Federal Register constitutes a record which, under recording laws,

imparts constructive notice with respect to the property in

question.
Oddly enough, neither the efforts of counsel nor our

independent research has uncovered a case squarely on point.
This paucity of case authority may be explained in part by the

introduction to Chapter 12 of Patton on Titles.
A generation ago, there was only about
half as many kinds of liens imposed byfederal statute as at present. And of
the classes then in existence, judgments,
lis pendens, etc., the volume of items
was so small in comparison to the number
of land transfers that one seldom heardof a tract which was incumbered by a
federal lien. To such an extent was this
the case that, though in the majority of
counties abstractors and examiners iqnored

recognizes however, that the United States,
the same as the state in which a tract of —~

land is situated, is a sovereignty, with
power to prescribe the effect of judgments
of its courts and of charges imposed by its
statutes, and that such judgments and
charges are now of considerable prevalence.
A present-day examiner cannot, therefore,
do his duty to his client without considering
is |

(Emphasis added] Patton On Titles, vol. Il,ch. 12, § 65 page 575.
-3-

them, there appear to nave been but few
Losses from that source. Evervone

tne possibllities or incumbrance on account
of provisions of the federal statutes.



Patton on Titles does not, however, discuss the

effect of encumbrances arising under federal executive orders
which are published in the Federal Register.

In determining the construction of insurance policy
provisions, it is well established that ambiguities are to be con-

. 3
strued in favorof the insured. Also in the insured's favor is

D the rule that provisions of coverage should be construed broadly
4

gy

while exclusions are interpreted narrowly against the insured

These rules of construction have evolved due to the unequal

bargaining power of insureds relative to insurance companies.

Usually, as in this case, the insured is presented with a form

policy and has no choice as to its provisions
°

Here,as indicated by the trial judge, in the absence

of the definition portion of the policy, there would be little

aifficulty in construing the term "public records" to include

Gillespie v. Travelers Insurance Co., 486 F.2d 281, 283
(9th Cir. 1973); Pepsi Cola Bottling Co. of Anchorage v.
New Hampshire Insurance Co., 407 P.2d 1009, 1013 (Alaska
1965); Lumbermen's Mutual Casualty Co. v. Continental
Casualty Co., 387 P.2d 104, 108 (Alaska 1963).
State Parm Mutual Automobile Ins. Co. v. Partridge, 10 Cal.
3d 94, 514 P.2d 123, 128, 109 Cal. Rptr. 811 (1973).
We have held that insurance policies are to be looked
upon as contracts of adhesion for the purpose of deter-
mining the rights of parties thereto. The result of
such a finding is to construe the policy so as to provide
that coverage which a layman would reasonably have
expected given his lay interpretation of the policy
terms. Graham v. Rockman, 504 P.2d 1351, 1357 (Alaska
1972); Continental Ins. Co. v. Bussell, 498 P.2d 706, 710
(Alaska 1972); cf. National Indemnity Co. v. Flesher,
469 P.2d 360, 366 (Alaska 1970).
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material published in the Federal Register. 44 U.S.C. § 1507

indicates that such material is a matter of public record.
. « . ({uJnless otherwise specifically
provided by statute, filing of a docu-
ment, required or authorized to be
published by section 1505 of this title
except in cases where notice by publi-cation is insufficient in law, is suf-
ficient to give notice of the contents
of the document to a person subject to
or affected by it.
This appeal focuses on the definition in the policy of

public records as “records, which under the recording laws,

impart constructive notice with respect to said real estate" As

indicated by 44 U.S.C. § 1507, the publication in the Federal

Register does impart constructive notice. When Public Land Order

No. 601 appeared in the Federal Register, constructive

There is no question that Public Land Order No. 601 was
authorized to be published under 44 U.S.C. § 1505(a) (1),
which provides in part for publication in the Federal
Register of Executive Orders. —



notice was furnished with respect to the real estate described

therein. The description of the easement reserved included a
7.

portion of the Hahns' property.

Public Land Order No. 601 provided in part:
Subject to valid existing rights and to
existing surveys and withdrawals for otherthan highway purposes, the public lands in
Alaska lying within 300 feet on each side
of the center line of the Alaska Highway.
150 feet on each side of the center line
of all other through roads. 100 feet on
each side of the center line of all feeder
roads, and 50 feet on each side of the
center line of all local roads in accord-
ance with the following classifications,
are hereby withdrawn from all forms of
appropriation ‘under the public-land laws,
including the mining and mineral-leasing
laws, and revised for right-of-way purposes:

THROUGH ROADS

Alaska Highway, Richardson Highway, Glenn
Highway, Haines Highway, Tok Cut-Off.

FEEDER ROADS

Steese Highway, Elliott Highway, Mckinley
Park Road, Anchorage~Potter-Indian Road,
Edgerton Cut-Off, Tok-Eagle Road, Ruby-
Long-Poorman Road, Nome-Soffmoir Road,
Kenai Lake-Homer Road, Fairbanks-College
Road, Anchorage-Lake Spenard Road, Circle
Hot Springs Road.

LOCAL ROADS

All roads not classified above as Through
Roads or Feeder Roads, established or
maintained under the jurisdiction of the
Secretary of the Interior.



only part of the definition which is not clearly
in favor of the Hahns' construction is the portion which refers
to “the recording laws" The title company would have us construe

the phrase as meaning “the recording laws of Alaska", but nowhere

is the definition so limited. The most that may be said in

support of the title company's position is that the language

might be ambiguous, in which event it must be construed in favor

of the Hahns. We see no reason why the term does not incorpo-
rate federal recording laws insofar as they are applicable to

Alaska property
Whether the statute providing for publication of

orders, such as Public Land Order No. 601, in the Federal

Register may be regarded as a "recording law" depends on the

meaning to be given that quoted term. While we have been unable

to find a case squarely on point, dictum in Hotch v. United

States, 212 F.2d 280 (9th Cir. 1954) indicates that the Federal-
Register Act is a recording statute. In that case, Hotch

“appealed from a conviction-for fishing in’ violation of a regula-
tion of the Department of Interior extending the period closed

to commercial fishing on the Taku Inlet, Alaska. He argued that
the regulation was ineffective since it had not been published
in the Federal Register. The government argued that the defense

was inapplicable since Hotch had actual knowledge of the regula-
tion. The court discussed two functions of the Federal Register
Act; one, the requirement of publication in order to establish



validity of certain documents; and the other, the furnishing
of actual and constructive notice of government acts. It held

regulation to be invalid due to failure to comply with the

statutory requirements of publication. Actual notice was held

to. obviate the requirement that the regulation itself must

be published. As pertains to the notice function of the Federal

Register Act, the court's statementis particularly applicable
here.

While the Administrative Procedure Act
and the Federal Register Act are set
up in terms of making information
available to the public, the acts are

structive. notice to persons who do not
have actual notice of certain agency
rules. Hotch v. United States, supra,‘at 283. [Emphasis added] [Citations
omitted] ,

The United States Court of Appeals for the Ninth

Circuit thus clearly indicated that the Federal Register Act

‘a recording statute. There is no question but that
publica-

tion of a record. therein imparts “constructive notice". Public
Land Order No. 601 referred to the real estate in question. It
follows that publication of Public Land Order No. 601 complies

See, 44 U.S.C. § 1507, quoted in part, supra.

more tnan mere recording statutes
whose funetion is solely to aqive



with the policy definition of “records which, under the recording
laws, impart

constructive notice with respect to said real
estate“

Moreover, this construction conforms to the general

meaning of the terms used. Black's Law Dictionary, Revised

4th ed. defines the verb, "record", as " To transcribe a

document . in an official volume, for the purpose of giving
notice of the same, of furnishing authentic evidence, and for

preservation.” This is exactly what is accomplished by publica-
tion in the Federal Register. Since such publication is author-

ized by statute, it constitutes a record under a "recording
law(s)"

If it were an insurmountable burden to have title

companies ascertain whether property has been affected by orders

published in the Federal Register, we might have some difficulty
with construing the policy language so literally and might find

9 Other cases holding that the Federal Register is a recording
Statute imparting constructive notice under varying circum-
stances, are Federal Crop Ins. Corp. v. Merrill, 332 U.S.
380, 384-85, 92 L. Ed. 10, 15 (1947); United States v.
Millsap, 208 F. Supp. 511, 516 (D. Wyo. 1962); Graham v.
Lawrimore, 185 F. Supp. 761, 763-64 (D. S.C. 1960); Lynsky
v. United States, 126 F. Supp. 453, 455 (U.S. Ct. Claims
1954); Bohannon v. American Petroleum Transport Co., 86 F.
Supp. 1003, 1005 (D. N.Y. 1949); Toledo P&W R.R. v. Stover,
60 F. Supp. 587, 596 (D. Ill. 1945); Marshall Produce Co.
v. St. Paul Fire and Marine Ins. Co., 98 N.W.2d 280, 291
(Minn. 1959).

10 Black's Law Dictionary, Fourth Revised Ed. 1437



more persuasive an argument that we should look only to

Alaska recording laws. We note that the trial judge specifically
inquired at the time of argument as to the difficulties that
would be encountered by title companies in reviewing relevant

public land orders. Counsel, in response, submitted affidavits
indicating that such reviews°were not customarily made.

affidavits, however, are significantly silent as to any burden

involved in checking the Federal Register. Alaska's statutes

regulating title insurance companies require that "{a] title
insurance company shall own and maintain in the recording
district in which its principal office in the state is located
a title plant consisting of adequate maps and fully indexed

records showing all instruments of record affecting all land

within the recording district’ for a period of at least 25 years

immediately before the date a policy of title
insurance

is
issued by the title insurance company.

*
A public land

order published in the Federal Register would appear to be such

an instrument of record affecting the land, and therefore, copies
should be available in the title company's plant.

Our construction ef the policy has the additional

function of requiring the companies to furnish that degree of

protection which a purchaser of a title insurance policy is

likely to expect. As we read the exception in the policy of

11 aS 21.66.200

10-



“public or private easements not disclosed by the public records"

it is intended primarily to protect against unrecorded easements

or rights of way acquired by prescription which could only be

discovered by physical inspection of the land itself. The title

companiesdo not undertake such a burden and therefore should not

be responsible for failure to note such encumbrances.

By this opinion, we do not require title companies to

insure against all defects which would be revealed by all docu-

Ments kept by public bodies. Title companies are chargeable,
however, with revealing defects ascertainable from documents

published under statutory authority for the purpose of giving
constructive notice in places, including Alaska.

In view of our discussion in this matter, it is unnec-
°

essary to reach the other issues raised on this appeal.
The summary judgment in favor of the title company is

reversed and the case is remanded for further proceedings in

accordance with this opinion.
REVERSED AND REMANDED

-1l-



August 23, 1976

Wesley MN. Nowa °
.

Bozrough Manaq= .

vatenuska-Susicna norough, Inc.
Box 2
Palmer, Alaska 99545

Re: Section line easements,
Our file 3038.18

Dear Wes:

DACRAIPOMUD

‘Determining the validity of any particular section
line eongement within the “Sttate of Alaska can be quite conm-

plicated. To understand some of the problems which mayarise itis nacassary to consider the pvincipals whiich
govern the creaticn of such casements,

To begin with, all such easements flow from a
Federal statut2 First enacted in 1865. Mew codified as
43 U.S.C. §$32 it provides:

The right-of-w2y for the con-
struction of highways ever publi
ands, nok resasvead for public

uses, is hereby granted.

2nr

This statute standing by does not crangte an easement
acros3 public lands. However, where there Nas heen either:

(a) “some positive act oan the part oF the apprenprinte
public authoritics ef che States, cheariy minifvestiny an
intantion to sasepc a grant”, or

(bh) "gubiic uses for such 2 resiod of tims and) unas
such condition; as to prova that tha grunt has been ascenpcad",
the sasement is created. Famertly v. Certon, 359 P.ad 12k, 123
(Alaska 1251).

Tha »tracecupation with section lines in Alaska
Elows from tha fuck that the averopriate gorazrnmantal authorities
caw £Eilt £3 accnpk thea Feder setntory grank by rareroacs
co seoticn Linas. Gur roseureh discloses that tae first
Tarritorial ach dedicating public Maads fer rond purpas2s
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was enacted in 1923. Section 1, Cin. 19, Laws of Alaska,
-1923, dadicated a tract 4 rods wide batweean-each section of =jana in the Territory of Alaska for use as public highways..‘The section line was to be the center of the highway. Since
a rod is 16 1/2' wide this particulaz acceptance of the .-

Federal: statutory grant would result in creation of an
‘easement 66' wide. That statute also included the followinglanguage: ; . rm

But if such highway shall be vacated
by any competent authority the title
to the respective strips shall inure
to the owner of the tract ofwhich it
formed a part by the original survey.

The provision enacted in 1923 was codified as §1721 of the -.
CompiledLaws of Alaska, 1933 and remained on. the hooks until
1949, In 1949 the laws of the Territory were compiled again’.
and inexplicably the law passed in 1923 was excluded from
tha 1949 compilation. More than that, a table included with
the Compiled Laws of Alaska jin 1349 shews that the law in :

‘question is “invalid”. - No reason is given. A review of the.Session laws petween 1923 and 1949 discloses that the law °

Was not repealed. ‘Thus, there is at least some ambiguity as:
to wnether or not the law remained in effect after the 1949.
compa

tation. In any event an acceptanceof the Federal $3

tatutory grant did not appear again until 1951, and the
acceptance was limited to land owned by the Territory of
Alaska. Section 1, Ch. 123, Laws of Alaska, 1951 provides:..

A tract 100' wide between sach
section ef land owned by the
Territory of Alaska, or acguired
from the Territory, is hereby.
dedicated for use as public
highways, the section Line being the
esntex of said highway. But if
such highway shall’ be vacated by
any competent authority the title.
to the respective strinos shall
inure to the owner cf the tract
ef which it formed a part.by the
original survey.
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In 1953 the statute passed in.1951 was amended to include an
additional dedication of a track 4 rods wide between all
other sections located within the Territory. 9 ssa. -

. Recently our Supreme Court recognized the
efficacyof the 1953 law, now codified as AS 19.0.010.
Recognition came.in the case of Girves v. Kenai Peninsula
Borough, 536 P.2d 1221 (1975). A copy of this decision was
sent to Georgia Estes on February 4, 1975.. However, the
Girves decision was not concerned with the validity of a
secticn line easement allegedly created vridor to 1953.
Of .cours=, even in cases where the creation of the section.
line easement is said to hava taken place subsequent to
1953 there can ba difficult questions of fact involved in
any determination respecting the validity of the saction
-line easement. These questions would revolve primarily
around the status of the land across tha easement
was to have been created. Was it at all pertinent. times
“public” land not dedicated co any public use and not
subject to any private entry. For example, we know that a
valid entry vndar the Homestead laws prior to the creation
of the section line easement would preavent the creation
of the section Jine easement. Hawarly v. Danton, supra.Nesdluss to say this can involva compiicatedsets of Tecords|
kept by the Bureau of Land Management as wail as testimony
by witnesses. Line casemant is alleged
to have been created prior to lOS537tners A potential forPp ”ee
ais5ouca over the effect of rhe 1949 ensoitation and the 1951
¢,

I£ the 1949 compilation did not.effectively repeal the earlier
law, there is certainlyroom to argu» that the 1951 scatute |
did by implication, bacause it Limited its effect to lands
owned by the Toxritoxy. Our courts have not yet been askad
to dacide whether the 1949 or 1951 legislation would result
in the return of the section lines sasamant:s created under
the 1923 law to the owners of rxecorcd of the parcels acros3
which a section Line easement was originally craated. MNow-
ever, that is certainiy a possible resule given the language©of the 1923 statute referring to the results which take place
whenevar the highway is "“vecated by any competent enuthority”..

. *

cases where the proncnens of thse section Lins
easement wishes to xely upon acceptance through actual puslic

NeTever sne

jtatnte which was
mp

Limized to Jands cwned by tha Tarritory.
*he T5495 com on mav have repealed the 1923
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use rather thaa througn acceptance of tha Federal statutory
‘grant by the act of the State or Territorial legislature,
there will always be questions of fact concerning the
duration and extent of the use. Was the use sufficiently |

“public” to justify the court in “concluding that the
public accepted the offer contained in 43 U.S.C. §932?
There have been cases holding that the use was insufficient.
Thus, there will always be risk involved in relying upon
the fact that a road has bean in existence and used for
a considerable period of time. It is possibile that the
current uss of tha road is not representative of the use
wnich was made-of it at the time when the acceptance must
have been made if it is to ba effective (i.s., prior to
the time that the land passed irom the public domain or
was segregated for some particular public us2). While
tnere is always the possibility that an easement bv pre-scription has been created as a resuit of tha substantial
use of the xroad in question, that possibility’ also raises
numexous “factual questions. Your attention is directed to
my letter of October 21, 1975 addressed to you. A copy is
enclosed for your convenient reference.

‘After clarifying the request: contained in yourletttex of August 11, 1976, I prepared a suggested amendment
to MSB 16.32.030 dealing with the section line easement A
copy of the proposed amendment is enclosed. :

Very truly. yours,
BURR, PEASE & KURTZ, INC.

J. W. Sedwick
OWS: swe
Enclosures
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3 ANCHORAGE, ALAGg
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Appeal from the Superior Court for the State of Alaska,
Third Judicial District, Anchorage,

James A. Hanson, Judge.
Appearances: Denis R. Lazarus, Anchorage, for

‘Appellant. Kenneth P. Jacobus of Hughes,
Thorsness, Lowe, Gantz & Clark, Anchorage,
for Appellee.

Before: Rabinowitz, Chief Justice, Connor, Erwin
and Boochever, Justices. (Fitzgerald, Justice,
not participating.]

CONNOR, Justice.

This appeal presents guestions concerning the Kenai

Peninsula Borough's power and right, if any, to construct a

road on property homesteaded by appellant, without providing

compensation to her

In 1958 appellant, Irene Girves, entered upon a

homestead, pursuant to a “Notice of Allowance” issued to her
the Department of the Interior. In 1961 she obtained



patent for the property from the United States.

The northern boundary of Girves' property
constituted a section line within what is now the Kenai

*‘nsula Borough. Sometime .subsequent to 1961 the Kenai

Peninsula Borough constructed a junior high school on the

land adjoining this northern boundary line.
Redoubt Drive, prior to construction of the school

ite, ran along the section line, but terminated approximately
one-quarter mile east of the boundary line between appellant's
oroperty and the school site. In.-1967 the city of Soldotna
2xtended Redoubt Drive west in order to provide access to

the school site.
The Kenai Peninsula Borough then constructed a

pad" which, in effect, extended Redoubt Drive for road

urnoses.~” Since this road extension rested partially on

ippellant's property, she brought suit against the borough,

seeking damages for its alleged wrongful trespass. At the

cial below, the court found that a right-of-way existed for
‘oad purposes along the section line. The jury found that

"pad" constructed by the borough was utilized for road

surposes. Girves was awarded nothing, and the borough was

warded $6,500in attorney's fees
Girves' appeal from this adverse judgment raises

hree general issues:

/ At trial Girves argued that the extended area was not
eveloped for road purposes, but, on appeal, appellant
one-des that the project was filled for road purposes.



Did the Kenai Peninsula Borough have
the power to build a roa@ on appellant's
property?
Did a right-of-way exist so that the
the borough need not compensate appellant
for its encroachment on her property?
Was the award to the borough of $6, 500 in
attorney's fees erroneous?

We shall address each of these questions in turn.

Appellant ‘contends generally that, at the time the

borough constructed the road, it lacked the power to engage

in such activity. Specifically, Girves asserts that the

trial judge erred in refusing to give requested Instruction
No. 19, which reads as follows:

"The Court instructs the jury that the law of
Alaska provides that second-class boroughs are
governments of limited powers, and that second-
class boroughs do not have the authority or power
to acquire, construct or maintain rights-of-way,roads or streets."

In support of this assertion of error, appellant argues

that, at the time of the road construction, the Kenai Peninsula

Rorough's powers-.were Limited to “thoseennumerated in former

AS 07.15.0160 et. (§ 3.01 et. seg., oh. SLA 1961),
which did not encompass road-building powers

2/ Title 7 was repealed in 1972 and this section was superceded
at that time by § 2,ch. 118, SLA 1972, now found in AS 29.48.03.



The borough initially respondsto this claimby
arguing that Girves failed at trial to specify her grounds

for objecting to the court's refusal to give requested

I ~truction No. 19. The borough relies on Alaska Civil Rule

Sl(a) which states, in part:
“No party may assign as error the giving or the
failure to give an instruction unless he ‘objects
thereto before the jury retires to consider its
verdict, stating distinctly the matterto which he
objects and the grounds: of his objection.”
Civil Rule 5l(a) is intended to ensure that a

trial judge is clearly made aware of thePrecise nature of
the alleged error.” In the present case we“find that. prior
to the court's decision regarding instructions, appellant
had argued, at great length, her contentions“regarding the

applicable law. Since the trial judge was made fully cognizant
appellant's reasons” for the proposed instruction, the

purpose for Civil Rule 51 (a) has been realized.

The| borough also seeks to.overcome appellant' s

claim of error ‘on.“substantive grounds. It argues, generally,
that

municipal governments, possessimplied powers which

arise from or are essential to the powers and purposes which
4/

are expressly granted. Specifically, the borough.
asserts

“th BA ae[aesWer.

hat the educational”“powers”“Gonferred ‘upon the borough by
former AS 07. 15. 330 (a) necessarily imply the power to

arovide road access to school,‘buildings. That statute,: LL
MSE Oe

ie oes “be
- - fasphe OR ie Akira

Saxton v. Harris, 395 Pp.2a7, 73 (Alaska 1964.

See generally 2 McQuillan, Municipal Corporations,
ec .on 10.12 at 765 (3d ed. 1966)



provided:
“(a) Each organized borough constitutes a

borough school district and the first and second
class borough shall establish, maintain, and
operate a system of public schools on an areawide
basis." 5/
We recognizethat insofar as municipal corporations

do possess implied powers, such powers are to be strictly
construed against the entity claiming then.” Nevertheless,
we acknowledge that boroughs possess implied powers with

regard to education to the extent that they are clearly
necessary to the borough's exercise of its express powers

in this regard.
At the time that this road project was built, the

Kenai Peninsula Borough possessed the express power to

“establish, maintain and operate” schools within its borders.”
In addition, both the state and local school districts have,
nd did then have, certain express responsibilities concerning
the administration, supervision, operation and subcontracting

5/
“Each borough constitutes a borough school

district and establishes, maintains, and operates
a system of public schools on an areawide basis as
provided in AS14.14. 060."

6/ See, e.g., ‘Cochran v. City of Nome, 10 Alaska 425, 435
(p.c.Alaska 1944).

uv See, e.g., East End School Dist. No. 2 v. Gaiser-Hill
Lumber Co., 45 S.W.2d 504, 506 (Ark. 1932); Cedar

RapidsCommunity School Dist. v. City of Cedar Rapids, 106 N.W.2d
655, 657 (Iowa 1960). :

See also Lindsay v. White, 206 S.W.2d 762, 767 (Ark.1947,
8/ See former AS 07.15.330(a) ‘repealed 1972

-S-



of transportation systems for pupils. Other states

recognized that school districts possess the power to construct

transportation related facilities. ~
It is apparent that a school which is inaccessible

to transportation would have little or no value. We conclude,

therefore, that, since the Kenai Peninsula Borough possessed
the express power to “establish, maintain andoperate" the

school, it implicitly possessed the powerto establish
access to the site as well.

Appellant argues that the road project was

intended to provide access to the school. We have reviewed

the transcript from the trial court and find that appellant
never directly argued this point below. Furthermore, there
was extensive collateral testimony which demonstrates that

the road dia provide access to the school. Appellant's

1(

assertion in this regard is simply not supported by the

record.

Appellant also argues that the borough had no

right to build a road across herproperty without compensating
her for it

9/ AS 14.09.010.
"

SeeKenai Peninsula Borough v. State, P.2a
(Op.No. 1124, Alaska, March 12, _ 1975).
10/ C£. City of Bloomfield v. Davis County Community SchoolDist.,119 N.W.2a 909, 912-13 (Iowa 1963); Austin Independent
€ .o0ol1 Dist. v.

City of Sunset Valley, 502 S.W.2d 670, 675
(Tex. 1973). .



“At the outset Girves notes that neither her "Notice

of Allowance", nor her patent contained any express reservation

of rights-of-way in favor of any public body. However,

absence of an express reservation of easement does not

preclude the borough from showing that a right-of-way was

established prior to the issuance of these documents. !/
The borough claims a right-of-way in reliance upon

43 U.S.C. § 932 (1964).
1

wat statute provides:
"The right-of-way for the construction of highways
over public lands, not reserved for public uses,
is hereby granted."
Girves first contends that neither the territorial

nor state governments of Alaska had the power to accept
grant from the United States. She supports this argument by
reference to a 1962 Attorney General's opinion.

~ There the

state's Attorney General opined that, pursuant to the Alaska

1/

|

* 14/ .

Organic Act, 48 U.S.C. §°77 (1952), "[t)he power to ‘dispose

li/ State v. Crawford, 441 P.2d 586, 590 (Ariz. App.
1968).

12/ This statute was originally enacted in 1866. See Act of
July 26, 1866, ch. 262, §8, 14 Stat. 253.°

13/ 11 Op. Att'y Gen. 1 (Alaska 1962).

14/ 48 U.S.C. § 77 provides, in part
"The legislative power of the Territory of Alaska
shall extend to all rightful subjects of legislation
not inconsistent with the Constitution and laws of
the United States, but no law shall be passed’
interfering with the primary disposal of soil; ... "

Jo



Territorial Legislature and, in fact, such power was expressly
denied the rerritory.""~ tn effect, the’Attorney General's

1962 opinion reasoned that, since the territorial legislature
could not interfere with the federal government's primary

disposal of soil, wit was powerless to accept the right-of-
granted in 43 U.S.C. § 932 (1964)

In McGrath v. Kristensen, 340 U.S. 162, 176-78

(1950), Justice Jackson, in a concurring opinion, noted

that an Attorney General's opinion may well be erroneous.

Indeed, the Alaska Attorney General has expressly rejected
the opinion on which appellant seeks to rely. ~

we hold

the 1962 Attorney General's opinion is in error insofar
as it concludes that the territorial government of Alaska.
had no power to accept the right-of-way granted in 43 U.S.C

§ 932 (1964)

Alaska's courts have long recognized the operation
18/

43 U.S.C. § 932 (1964) within the state or territory.
Numerous other territories and states, operating under

organic and enabling acts forbidding interference with the

primary disposal of soil by the United States, have effectively

1S/ 11 Op. Att'y Gen. at 3 (Alaska 1962).

16/ 48 U.S.C. § 77 (1952).
7 Op. Att'y Gen. 1, 8 (Alaska 1969)

18/ See, e.g., Hamerly v. Denton, 359 P.2d 121 (Alaska
1961); Clark v. Taylor, 9 Alaska 298 (D.C. Alaska 1938)



led the righc-of-way granted under 43 U.S.C.. § 932.

Appellant has not cited any case law which holds that the

"primary disposal of soils" provision in 48 U.S.C. § 77 (1912

prevents, and renders nugatory, the right-of-way granted in
U.S.C. § 932 (1964 Under the circumstances, appellant's

contention that the territory or state lacked power to claim
the federal grant must be rejected.

19/ See, e.g., Walbridge v. Board of Commissioners 86 P. 473
(Kan. 1906); Hillsboro National Bank v. Ackerman, 189 N.W.
657 (N.D. 1922); Wells v. Pennington County, 48 N.W. 305
(S.D. 1891).

The relevant territorial organic acts are as follows:

(1 Kansas, ch. 59, § 24, 10 Stat. 285 (1 54);

(2) North Dakota,ch. 86, § 6, 12 Stat. 239 (1861);

(3) South Dakota, ch. 86, § 6, 12 Stat. 239 (1861)

elevant state enabling acts are as follows:.
(1) Kansas, ch. 20, § 3, 12 Stat. 127 .

(2) North Dakota, ch. 180, § 4,. 25:Stat.
677 (1889);

(3) South Dakota, ch. 180, §4, 25 Stat.
677 (1889).



Girves also argues that Alaska's territorial

legislature did not in fact effectively “accept” the grant
at any time prior to her lawful entry on the land. Thus,

she concludes, the lower court “erred in finding there

existed a right-of-way on the section line" between appellant's
and appellee's property.

The borough argues that "35 S.L.A. 1953 (now AS

19.10.010 constitute[s] the acceptance of the offer to

dedicate made in 43 U.S.C.A. § 932 (1964). [Footnote omitted.]"
Ch. 35, SLA 1953 provided as follows:

“Section 1. A tract one hundred feet wide
between each section of land ownedby the Territory
of Alaska, or acquired from the Territory, and a
tract four rods wide between all other sections in
the Territory, is hereby dedicated for use as
public highways, the section line being the center
of said right-of-way. But if such highway shall
bevacated by any competent authority the title to
the respective strips shall inure to the owner of
the tract of which it formed a part by the originalsurvey." (emphasis added)

Girves contends that the territorial legislature's
“dedication” of a four rod tract along all section lines in
the territory "cannot be deemed an acceptance" of the federal

grant contained in 43 U.S.C. § 932 (1964).

In Hamerlyv. Denton, 359 P.2d 121, 123 (Alaska

1961), we held that:

"(Blefore a highway may be created, there must be
either some positive act on the part of the appropriate
public authorities of the state, clearly manifesting
an intention to accept a grant, or there must be
public user for such a period of time and under
such conditions as to prove that the grant has
been accepted.” (Footnote omitted.]



In Hamerly the party claiming the right-of-way sought to do

so by proving the existence of a public user. In the present
case, the borough in effect claims that the enactment of ch.

35, SLA: 1953 was a positive act on the part of an appropriate
public authority which clearly manifested an intent to

accept the grant in 43 U.S.C. § 932 (1964).
Ch. 35, SLA 1953 did not expressly refer to 43

U.S.C. § 932 (1964). But we cannot assume that the legislature
was unaware of the grant or unwilling to accept it inbehalf
of the territory for highways. Thollv. Koles, 70 P, 881,
882 (Kan. 1902)

Similarly,ch. 35, SLA 1953 did not expressly
"accept" the federal government's dedication of rights-of-
way. However, it is well. recognized that a state or territory
need not use the word “accept” in order to consummate the~ 20/g-ant. Tholl v. Koles, supra. 43 U.S. c. § 932 (1964) is, in

effect, a standing offer from the federal government.”
All that is needed to complete the transfer is a positive
act by the state or territory which clearly manifests an

intent to accept the offer. Hamerlyv. Denton, 359 P.2d
22/

121, 123 (Alaska 1561).

20/° See also Pederson v. Canton Township,
-
34

|

N.W.2d 172,
(S.D.1948); Costain v. Turner County, 36 N.W- 2d 382, 383
(S.D. 1949).

21/ See, e@.g., Mills v. Glasscock, 110 P. 377, 378 (Okl.1910);Wallowa County v. Wade, 72 P..793, 794 (Ore. 1903).

22/ Accord: Wilderness Society v. Morton, 479 F.2d 842,
882 (D.C. Cir. 1973), cert. denied, 411 U.S. 917.

-ll-



{-&
We hold that the enactment of ch. 35, SLA 1953 was

a positive act clearly manifesting the territorial legislature's
intent to accept the federal grant. ‘Our conclusion is

bolstered by several observations.
First, if the legislature did not intend to accept

the federal grant, then the "dedication" contained in ch.

35, SLA 1953 might be in contravention of the "primary

disposal of soils" provision contained. din 48 U.S. Cc. § 77 (1952).
Since legislatures generally are presumed to

know the law
and to intend

| their enactments to be valid, it is fair to

assume that the legislature intended the 1953 "dedication"
to also constitute an acceptance of the grant undex 43,U.S-C.
§ 932 (1964).

|

Second, a fundamentalmaxim in: the analogous field.
of contract law holds that an acceptance may be ‘implied from
acls of eonduet. Since it is obvious- that one cannot

"dedicate" property to which one has no rights, the 1953

"dedication" must have also constituted an act of. implied

acceptance.
Finally, 43 U.S.C. § 932 (1964) does not make any

distinction as to the methods recognized by law for the

establishment of highways.~ Hence highways may be established

23/

2 24/- .

by Zany method recognized by law in this state. Dedication is a

-23/, C£.. Prokopis v: Prokopis, 519 P.2d 814, 817 n. 5.
(Alaska 1974). See generally 1 A. Corbin, Contracts § 18,
at 39-43, s 77, at 329 (1963).

“24/° Accord:“UnitedStates v. op947.71Acres of Land, etc.,220.F. Supp. 328, 335 (D.C. Nev. 1963); Wallowa County v.
Wa, 72 P. 793, 795 (Ore. 1903); Smith v.. Mitchell, 58.P.
667, 668 (Wash. 1899). ,

-12<



well recognized method of establishing highways.
~

Thus we

conclude that the "dedication" contained in ch. 35, SLA

1953 effectively established the territory's claim to the

Z3eral right-of-way grant

Iv.

Finally, Girves contends that Judge Hanson erred

in awarding $6,500 in attorney's fees to the Kenai Peninsula

Borough. The claim of error is predicated on the assertion
that the court based its award on the "percentage method” of

determining attorney's fees, despite the fact that the

prevailing party (the borough) did not, recover a money
26/

judgment.

25/ See, e.g., Lovelace v. Hightower, 168 P.2d 864, 867
“N.M. 1946). See also 23 Am. Jur.2d, Dedications, § 15, at
+4 (2nd ed. 1965).

26/ Alaska Civil Rule 82(a provides, in part:
"(1) Unless the court, in its discretion,

otherwise directs, the following schedule of
attorney's fees will be adhered to in fixing
such fees for the party recovering any money
judgment therein, as part of the costs of the
action allowed by law:

ATTORNEY'S FEES IN AVERAGE CASES

Contested Without Trial Non-Contested
First $2,000 . 253% 20% 153
Next $3,000 20% 15% 12.5%
Next $5,000 15% 12.5% 10%
Over $10,000 10% . 7.5% 5%

Should no recovery be had, attorney's fees for
the prevailing party may be fixed by the court as
a part of the costs of the action, in its discretion,in a reasonable amount. -

-13-



requested $15,470.25 in attorney's fees. A supporting
aifidavit asserted that the borough's attorneys had spent

over 400 hours of legal time on this case. Mrs. Girves

gpposed the request on the, grounds that the amount requested
was insufficiently documented ’and unconscionable.

Judge Hanson listened to oral argument regarding
the merits of the requested amount of attorney's fees, and

then took the matter under submission. Later he issued a

memorandum order awarding the borough $6,500, instead of the

$15,470.25 requested.
Our review of attorney's fee awards is limited to

determining whether the trial court has exceeded the bounds
27/

of the wide discretion vested in it. We will only overturn28/
an award if it is manifestly unreasonable.

$/ {[contd.]

(2) In actions where the money judgment is
not an accurate criteria for determining the
fee to be allowed to the prevailing side, the
court shall award a fee commensurate with the
amount and value of legal services rendered."

27/ See, e.g., Malvo v. J. C. Penney Company, Inc., 512
P.2d 575, 586-87 (Alaska 1973).

28/ Id.

-14-



award because it would be well within the confines of Civil

82. But we are impressed with certain distinct as sects
of this case which render it, in our opinion, unfair to

impose attorney's fees upon appellant. This case concerns

implied powers of borough governments, as well as inter-

pretations of public laws relating to rights-of-way.
relied upon a 1962 Attorney General's opinion in support of her

that opinion,
was negated by a later one in 1969.

We think that appellant, faced with these conflicting
opinions, properly pursued her claims. In so doing she

litigated several important public questions. She should

be penalized for having done this. We hold that it was

error to award an attorney's fee to appellee and to that
:

extent we reverse the judgment below.

AFFIRMED IN PART, REVERSED IN PART.
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Campbell
Your April 17 memo raised some questions concerning the interpretation
of this opinion. Following are the answers to the questions you raised
based on our interpretation of the opinion:

1. Basically, lands that have been patented in Alaska since April 6, 1923,
are subject to “section line” rights-of-way for public highways. This
dedicated area is 100 feet wide on lands owned or acquired from the
State, and four rods wide on other lands in Alaska. The act of July 26,

—> 1866, granted rights for highways over public lands. This grant was”
not effective until it was accepted by a state or territory. In 1923
the territory accepted this grant by enacting Chapter 19, SLA 1923.
This acceptance called for a tract four rods wide along section lines.
The 1949 compilation of Alaska laws in effect repealed the 1923
acceptance. In 1951 the Alaska legislature dedicated rights-of-way
for public highways 100 feet in width along section lines. This dedi-

_ cation, however, was restricted to lands owned by the territory or
acquired from the territory. In 1953 this dedication was amended to
include rights-of-way four rods in width along all other section lines

"dn Alaska.
follows.

In summary, the dedication for highways has progressed 4s :
ae eee

a. April 6, 1923, to January, 1949 - A tract four rods in width APs ~f—along section lines. —I3.
gi

b. January, 1949-1951 - No dedication. _ Fire. ;

. 1

c. 1951-1953 A dedication of tracts 100 feet in width along 1! aaasection lines on lands owned or
acquired

from the territory. tc
-

d. 1953 to present- A dedication of tracts 100 feet wide betrieen _105_-
each section owned by the territory or acquired from the

. territory, and tracts four rods in width between all other
sections in the territory.

Action“
Info _
Ccomments—____.

This dedication applys to patented lands and for use as public highways.—————

Buy
U.S.

Savings Bonds Regularly
on the Pazroll Sevines Plan

un



2.

3.

4.

Since the dedication applys to section lines, it can only be utilized
for highways when the particular area has been surveyed according to.
the rectangular system. The dedication is automatically in effect
when public lands go to patent, but the dedication cannot be utilized
until the rectangular survey is extended to the lands in point.
Since utilization of this type of dedication only applies in areas
of rectangular survey, it is applicable to only a small portion of
the State at this time. Unsurveyed sections within a township which-
has monuments at two-mile intervals are not subject

¢

to the
exercise-

of this dedication:

Once an area has been surveyed according to the rectangular system,
the State can exercise its dedication along the section lines if the
lands involved were subject to the dedication at the time of patent.
Lands that were described and patented by special surveys are generally
not susceptible to this reservation because they do not become part of-
the rectangular grid when the rectangular system is extended to the
area involved.

This automatic section line grant or dedication is something we should
consider when we are making our recommendations for public access. In
some cases specific public access reservations may not be necessary if
the "section line" right-of-way is considered adequate.

‘AL/ A Lagu; 79



May 8, 1972

Mr. John HMlakar
1525 Fast 5th Avenue
Anchorage, Alaska

-Re: Right of Way on Section Line Between
Section 17 and Section 8, Township
12 North, Range 3West, Seward Meridian

Dear John:
In accordance with my letter of April 21, 1972, I

contactedMr. Don Beitinger of the State Hirhway Department.
Enclosed. herewith is Mr. Beitinger's letter to you dated
May 5, 1972 in which Mr. Beitinger advises that the Alaska
Department of Highways has no objection to the construction
of a roadway along the section line between Section 8 and 17.

In my conversations with Mr. Beitinger, he also.
advised me that if you were going to build this read it would
be incumbent upon you to establish the section iine and buildthe. road along the section line.-

; As indicated in Mr. Beitinger's letter. the Letter
of Nonobjection only pertains to building a road along the
‘section line to the now existinr, frontame road now existinr
along the east side of the New Seward Highway. This Letter
of Nonobjection does not cover access to the New Seward
Highway.

Prior to building any road along. the section line,
1t would be my susmestion that you contact this office for
further discussions relating thereto.

Yours’ verv truly,
DELANEY, YILSS, HOOPT,
HAYES & PEITHAN, THC.

Eugene F. Wiles

EFI /es
Enel.
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‘. U tal st fk (; IS 1 I\Gi IiN WILLIAM A. EGAN, GOVERNOR

OUAGIE Wir IWALOISval
DEDPARTSIENT OF MIGHWAYS

CENTRAL DISTRICT 5700 TUDOR ROAD — P, 0, BOX 8869
ANCHORAGE

995808

May 5, 1972

Letter of Nonobjection

52A-2901

Mr.. John Mlakar
1525 East 5th Avenue
Anchorage, Alaska
Dear Sir:
This is to advise that the Alaska Department of Highways

has no objection to the construction of a roadway along
the section line between Section 8 and Section 17, Township

12 North, Range 3 West, Seward Meridian. It is understood

that this road is to be built to join the frontage road

now existing along the east side of the new Seward Highway.

Sincerely,
JACK M. SPAKE
Central District Engineer

~

Donald E. Beitinger
Central District Right of

Way Agent



DELANEY, WILES. MOORE. HAYES & REITMAN. INC.
JAMES J. DELANEY, ATTORNEYS AT LAW
cUGENE STREET TELEPHONE 279-3581
DANIEL A. MOORE.

Jn. ANCHORAGE, ALASKA 99301 Angra Cooe 907
GEORGE N. Haves
STANLEY H. REITMAN :

JOHN K,. BRUBAKER April 2 1 2 19 7 2
RAVMONOS E. PLUMMER, JA,
UCMARD J. WILLOUGHEY
SANIEL A, GERETY
LYNN ©. BARTLETT

Mr. John Mlakar
1525 E. 5th
Anchorage, Alaska

Re: Right of Way on Section Line Between|Section 17 and Section 8, Townshin
12 North, Range 3 West, Seward Meridian

Dear Mr. Mlaker:
.You have requested our opinion as to whether or not

there is a dedicated right of way for the use of nubPlic as a
highway on the section line between Sections 17 and 8.

A review of the Bureau of Land Manarement Land Office
records reveals that the lands embraced in Sections 17 and 8
were included in the Chugach National Forest by oroclamation
dated February 23, 1909. The records further reveal that the
lands were surveyed and the plat of survey was filed with the .

BLM on February 26, 1918. "On May 29, 1925, the lands included
within Section 17 and 8 were eliminated from the national forest,
and on that date became subject to entry under the Public Land
laws. The BLM records further reveal that there were no entries

unaer
the Public Land laws relating, to Sections 8 and 17 until .

1945.

Based on the foregoing, information and unon the law.
set forth in the Attorney General's oninion of December 18, 1969,
there is a dedicated right of way for oublic use as a highway
on the section line between Sections 17 and 8, Townshin 12 .

©

North, Range.3 West, Seward Meridian. This right of way is
4 rods wide - 2 rods on each side of the séction line.

I have contacted Mr. Dick Kerns, Assistant Attorney
General for the State of Alaska for the Denartment of Hirnhwayvs
and Mr. Kerns has advised me that the State Denartment of High-
ways will issue a letter of non-objection to a nrivate party
to construct a road over this dedicated right of wav. Mr.
Kerns also advised me, however, that if anv objections were
made by abutting land owners, the private nartyv receiving the



letter of non-objection from the State would have the resvon-
sibility of settling or litigating the issue. Mr. Kerns further
advised me that a letter of non-objection could be obtained from
Mr. Don Bietinger, head of the State Right-of-Way Section located
on Tudor Road.

We are enclosing herewith a cony of the Attorney
General's opinion for your consideration. If you have any
further questions, please advise. ‘

Yours very truly,
- DELANEY, WILES, MOORE,
HAYES & REITMAN, INC.ay —_

.

f £] } G,
NGC aEFW/cs

1e/ F,

Encl. |

PS: In accordance with our telephone conversation of this date,I will contact Mr. Bietinger of the State Right-of-Way Section
concerning the obtaining of a letter of non-objection for the
construction and use of the

>

right of way along the section line
between Sections 17 and 8.
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Jurisdiction of Section Line Rights of Vay for Highways

.
It has come to my attention cast certain questions

have arisen an connection with adninistering the use of section
line risncs of way by the pudile where thoss rignts of way have
not actually been utiliced by the Detartment of Highways for che
State highway system. AS you know, 1559 Ooinlons of the Attorney
General No. 7 concluded that “"sacn susverss ceetion in the State.
is subject to a scetion line cighs of way cor construction of
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that the St ate 4s not sranting some sort of a per=it but nore
to indicate that tne State will not resist a particular use if
it is otheruise in keeping with the interests f th State.

- It has also been broughtto ry Pttention that certain
of the boroughs have taken it upon themselves to vacate portions
of these secticn rignts of way. It is=ycainion that the>Sarousks
have no such autherityve. Jurisciection over these@rights ofway is
withtne state ofalzesxa, Department of Highways and the Depart-
ment of Hishvess is the only comoctent authority Sy which tne sane
can be vacated. Possidly the boroughs are assuming this authority
under A.S. 40.15.1450. if this te the case, I believe the borougsns
are als interpreting the-meaning of that statute. It is my opinion
that the beroushs have authority to vacate only those streets
which have decn createc by a suvdivasion Plat.

"Although 4¢ 4s our conclusion thes the Hishway Depart-.~
ment has jurisdiction over these section Line cf way, it
is sugeested that because of the obvious interest thet tne Div-

“Asion-cl-Lands nas in these seest{on line rights of way that it be
emphasited to the Districts that the Division of Lands be edvisedyas to any actions taken in conneetion thereulthi -.
“a If you have aay questions regavdins the sugsesticns

peer in this benorancen, please co not hesitate te contact this
Vee office. . eee
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DELANEY, WILES, MOORE & HAYES
ATTORNEYS AT LAW .

JAMES J. DELANEY. Ja. 360 K STREET , TeL_ePHone 279-3581
EVGENE F, WILES ANCHORAGE. ALASKA $9501 Arta Coog 907
DANIEL A, MOORE, Ja.
GEOHGE N. Haves . February 2JOHN K, BRUBAKER edruary 0 ’ 1969

Mr. Karl L. Walter, Jr.
City Attorney
City of Anchorage
P. ©. Box 400
Anchorage, Alaska

Re: Right-of-Way alonr Section Lines
Dear Karl:

This is in response to your request for my opinion concerning
the above subject.

' As indicated in my memorandum to the Director, Alaska Road
Commission dated: September 12, 1956, it is my opinion that Ch. 19
SLA 1923 and Ch. 35 SLA 1953 were effective acceptances of a
dedication made by the United States pursuant to the authority
of the Act of July 26, 1866 (14 Stat. 254; R.S. 2477; 43 USC 932).
My opinion on this matter has not changed notwithstanding Opinion
No. of the Attorney General of the State of Alaska dated July26, 1962. 1/

Although it is my opinion that the foregoing laws were
effective acceptancesof dedications made by the Federal Govern-
ment there are a number of legal principles that must be taken
into consideration to determine whether or not a section line in
Alaska has been effectively dedicated for highway purposes and to-
answer the questions set forth in your letter of January 14, 1969.These principles are:

1. Tne dedication by the United States pursuant to the
Act of July 26, 1866, supra, does not take effect until|the date of the acceptance of the dedication by State
authority

or by public use. 2/
,

1/ Attached hereto is previous correspondence with the Territorial
Attorney General relating to this same subject. The correspondence
includes: Letter from the Attorney General to Mr. Roger R. Robinson.
dated August 20, 1956; memorandum from Office of the Solicitor to.
Operations Supervisor BLM, dated August 31, 1956; and letter from
the Attorney General to tr. Roger R. Robinson dated September 25, 1956.

/ Koloen Pilo
16S 2. 14%; Lovela
359 2,24 121} Kirk

t Mound TP et al, 157 NW 672; Koy et al v,
ce Hisntower, 168 2.2d 864; Hamerly v. Dent
ve Senulcz, 119 F.2d 266,

en
on,
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2. The offer of the United States to dedicate public lands
for highway purposes pursuant to the Act of July 26, 1866
terminates if not accepted prior to the. issuance of patent
by the United States. 3/
3. The dedication by the United States voursuant to the
Act of July 26, 1866, relates only to public land of the
United States, and does not apply to public land reserved
for public uses or public lands validly entered under the
public land laws. Accordingly, if public lands of the
United States have been-withdrawn or reserved by the United
States for public uses, or entered under the public land
laws by private individuals prior to the acceptance of the
dedication, such lands are not subject to the dedication
provided by the Act of July 26, 1856, so long as such lands
remain withdrawn or reserved or are subject to a valid pri-
vate right initiated prior to acceptance of the dedication.
~4, There can be no acceptance of the dedication provided --

by the Act of July 26, 1966, by virtue of Ch. 19 SLA 1923©or Ch. 35 SLA 1953 until the public lands have been surveyed
and the section lines established. 5/
5. The dedication by the United States pursuant to the Act
of July- 26, 1866.once accepted by the State or by public e
use

remains
in effect unless vacated pursuant to applicable. -—

law. 6/ .

3/ Ball v. Steohens, 158 P.2d 207

4/ Korf v. Itten, 169 P. 148; Stofferman et ux v. Okanogan County,
136 P. 434; Leachv. Manhart, 77 P.2da 6523 Atchison etc. R. Co. v.
Richter, 148 P, “ATS,

jo’ Sox v. Hart, 43 S.Ct. 154, 260 U.S. 427, 67 L.Ed. 332; Vaught
> 155 P.2d 612; Carroll v. U.S., 154 F. 425; Smith Vef P.2a 450; Bullockv. Rouse, 22 P. 919; Verdi Develon-

mentCo. v. Dono-Han Min. Co., 296 P.2d 429; Phelvs v. Pacific Gas -
and Blectric Co., 190 P.od 209; 43 USC Sec. 751 and 752. These ,

cases hold in effect that a survey of public land does not ascertain
boundaries but creates them and that therefore section lines have
no existence prior to survey and are incapable of description or: -.

conveyance prior to survey.
S/
NW . 2

TP, 34 NWo2d 172; Faxon v, Lallice Two., 163 NW 531, Wris cf Error
Dismissed (39 S.C 63 1.£q.° 2242)

Vv. MeClLymond
Whitnev. 7

--_ we ~vww Wie ¥ =*+ 9 NehaHuffman Board of 182
COUNTY. 36 NW 2d 282: Fecerson Vv.4593

» 491. 250 U.S. 634
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In order to apply these legal.principles to the situation
in Alaska, it will be helpful to review the Alaska law relating
to rights-of-way on section lines. The pertinent legislation is
as follows: ;

1. Ch. 19 SLA 1923ection. A tract of four rods wide between each
section of land in the Territory of Alaska is
hereby dedicated for use as public highways, the
section line being the center of the highway.
But if such highway be..vacated by any competent
authority the title to the respective strips
shall inure to the owner of the tract of which \
is formed a part by the original survey. Y Pee DyAporoved April 6, 1923. (codified as Sec.

1721 CLA 1933)

2. Ch. 1, Extraordinary Session Laws of Alaska 1949,

This Actprovides in pertinent part as follows;
*# # ® "ALL Acts or parts of Acts heretofore
enacted by the Alaska Legislature which have
not been incorporated in said compilation(i.e. ACLA 1949] because of previously enacted
general repeal clauses or by virtue of repeals
by implication or otherwise are hereby repealed.
% # 8

Sec. 3: An emergency is hereby declared to
exist and this Act shall take effect immediately
upon its passage and approval. 7/
Approved January 18, 1949

3. Ch. 123 SLA 1951
Section 1. A tract one hundred feet wide be-
tween each section of land owned by the Territory pwof Alaska or acquired from the Territory, is here=-
by dedicated for use as public highways, the
tion line being the center of said highway. But
if such highway shall be vacated by any competent
authority the title to the resepctive strips snall
inure to the owner of the tract of which it formed
a part by the original survey.
A

i/ Ch. 19 SLA 1923 as codified in Sec. 1721 CLA 1933 was not
incorporated in ACLA 1949 and was therefore repealed effective
January 18, 1949.

sroved March 26, 1951PE
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4, 35_SLA_ 1953Settion 1. <A-tract one huridred feet wide be-
tween each section of land owned by the Terri-
tory of Alaska, or acquired from the Territory
and a tract four rods wide between all other
sections in the Territory, is hereby dedicated
for use as public highways, the section line
being the center of said right-of-way. But
if such highway shall be vacated by any compe-
tent “authority the title to the respective
strips shall inure to the owner of the tract
of which it formed a part by the original
survey. 8/ . .

Approved |March 21,1953.
5. A.S. 19.10.9100 °

Sec. 19.10.010. Dedication of land for public
highways. A tract 100 feet wide between each
section of land owned by the state, or acquired
from the state, and a tract four rods wide be-
tween all other sections in the state, is dedi-
cated for use as public highways. The section
line is the center of the dedicated risht-of-
way. If the highway is vacated, title to the
strip inures to the owner of the tract of which
it formed a party by the original survey.

As can be seen, the foregoing legislation relates to rights-
of-way on section lines of lands owned by the Territory and State
of Alaska as well as public lands owned by the United States.

Consideration will first be given to section line rights-
ofeway over public lands of the United States.

PUBLIC LANDS OF THE UNITED STATES

As held in Costain v. Turner County, 36 NW 2d 382, Ch. 19
SLA 1923 would constitute the first statutory acceptance by the
‘Territory of Alaska of the dedication by the Unites States pur-
suant to the Act of July 26, 1866 for section. lines on the publiclands of the United States.

_To determine if a four-rod right-of-way has been estab-
lished as to a specific section line on the public lands of

_/ This statute in effect re-enacted Ch. 19 SLA 1923 as such
Chapter applied to public lands. of the United States.
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the United States by virtue of the acceptance of the dedication
contained in Ch. 19 SLA 1923 or Ch. 35 SLA 1953, one must apply
the principles:of law set forth above to the facts in each par-
ticular instance. As these principlesand facts are not readily
susceptible to abroad general discussion, I will set forth
certain questions and specific situations which can exist and.
my conclusions as to these situations based on the foregoing
principles of law.

1. What is the effect of a section line being surveyed
and in existence prior toApril 6, 1923, the effective.
date of Ch. 19 SLA 19237

(a) If the section line was surveyed prior to
April 6, 1923, and the land abutting the section
line was not patented or withdrawn or reserved
for public uses, or entered by private parties
under the publi¢ land laws on April 6, 1923, a
4-rod right-of-way, 2 rods on each side of the
section line was created. This right-of-way
would still be in existence today unless speci-
fically vacated by competent authority.
(o) If the section line was surveyed prior to
April 6, 1923, and the land abutting the section
line was withdrawm or reserved for public uses
or entered by a private party or patented to 2
private party on such date, no right-of-way was
created. If a private entry existing on April
6, 1923 went to patent, the entryman patentee

—

would take the land patented free of any section
line right-of-way. Also, all public land patented
prior to April 6, 1923 would not be subject to a
section line right-of-way.
(c) If the section line was not surveyed as of
April 6, 1923, no right-of-way was created as
of that ‘date.

2. If the section line was not established on April 6,
1923, what is the effect of a survey subsequent to April
6, 1923, the effective date of Ch. 19 SLA 1923 and prior
to January 18, 1949, the date of the repeal of Ch. 19
SLA 19237

(a) If the section line was surveyed between
April 6, 1923 and January 18, 1949, and the land
abutting the section line was not withdrawn or
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reserved for public uses or entered by a private
party at the time of the survey, a 4-rod right-
of-way, 2 rods on each side of the section line,
was created. This right-of-way would still be
in existence today unless specifically vacatedby competent authority.
(b) If the section line was surveyed between
Arpil 6, 1923 and January 18, 1949, and the.
land abutting the section line was withdrawn
or reserved for public uses or entered by a
private party at the time of the survey, no
right-of-way would be created at the time of
the survey. In such circumstances, if a pri-
vate entry existing on the date of survey goes
to patent, the entryman patentee would take the
land patented free of any section line rigat-of-way.

3. If the lands abutting a surveyed section line existing’
on April 6, 1923 were withdrawn or reserved for public uses
or were entered by a private party on April 6, 1923, what
would be the effect of a revokation of the withdrawal or
reservation or relinquishment of the. private entry made.
on or after April 6, 1923 and prior to January 18, 1949?

(a) Such land would become unappropriated public. soe toe
lands and a 4-rod right-of-way, 2 rods on eachside of the section line, would be created. This
right-of-way would still be in effect today unlessspecifically vacated by competent authority.

4, If the lands abutting a section line were withdrawn
or reserved for public uses, or were entered by a private
party at the time the lands were surveyed when such survey
took place subsequent to April 6, 1923, what would be the
effect of a revokation of the withdrawal or reservation
or relinquishment of the private entry made on and after
such survey and prior to January 18, 1949?

(a) Such lands would become unappropriated public
lands and a 4-rod right-of-way, 2 rods on each

“Side of the section line would be created. This
right-of-way would still be in effect today unless
specifically vacated by campetent authority.
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5. What was the effect of the repeal of Ch. 19 SLA 1923
on Jnauary 18, 1949?

(a) This repeal did not affect the rights-of-
way that were previously established on section
lines.as set forth above. Such rights-of-way
are still in existence unless specifically
vacated by competent authority. .

(b>). The repeal of Ch. 19 SLA 1923 on January 18,
1949, however, did create a situation wherein
section lines that were surveyed on the public
lands in Alaska between January 18, 1949 and
March 21, 1953, the date of Ch. 35 SLA 1953,
may not be subject to the 4-rod right-of-way
because of the repeal. An illustration of such
a situation is where the rignt-of-way did not
take effect prior to January 18, 1949 because
the section lines were not surveyed prior to
that time. Thereafter, subsequent to January
18, 1949, and prior to March 21, 1953, the lands
were surveyed and entered by a private party and
patented to such party. Such party would take
patent free of any right-of-way on the sectionline.
A further example is where the lands were sur~
veyed prior to January 18, 1949 but no right-
of-way was created because at the time the land
was surveyed, it was reserved for public uses,
After January 18, 1949, the reservation was
revoked and a private entry was made prior to
March 25, 1953. MTnis entryman, if he obtained
patentto the land, would obtain such patent
free of any section line right-of-way.
What is the effect of Ch. 35 SLA 1953 as now amended
codified in A.S. 19.10.0110?

6.
and

(a) It was in effect a re-enactment of Ch. 19
SLA 1923 as such chapter applied to public lands
of the United States.
(bo) It has no effect on the section line rights-
of-way previously created over public lands of
the United States by Ch. 19 SLA 1923. Such
rights-of-way are still effective unless - vacated
by competent authority.
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(c) If the section line was surveyed on public
lands of the United States between January 18,
1949, the date of the repeal of Ch. 19 SLA 1923,
and March 21, 1953, the effective date of Ch. 35
SLA 1953, and the land abutting the section line
was not patented, or withdrawn or reserved forpublic uses or entered by a private party on
March 21, 1953, a Y-rod right-of-way, 2 rods
on each side of the section line was established.
This right-of-way would still be in existence
today unless specifically vacated by competent
authority.
(d) If the section line was surveyed onpublic
lands of the United States between January 18,
1949 and March 21, 1953, and the land abutting
the section line was withdrawn or reserved for
public uses, or entered by a private party or
patented to a private party on March 21, 1953,
no right-of-way was created. In such circum=- —

Stances, if a private entry existing on March
©

21, 1953 went to patent, the entryman patentee
would take the land patented free of any section
line right-of-way. Also, all public land sur-
veyed between January 18, 1949 and March 21,
1953, which was patented ‘prior to March 21, 1953,
would not be

subject
to a section line right-of-

Way.

(e) If the section line was surveyed between
January 18, 1949 and March 21, 1953, and the
land abutting the section line was withdrawn
or reserved for public uses, or entered by a
private party on March 21, 1953 and subsequent’
to March 21, 1953, the withdrawal or reservation
was revoked or the private entry relinquished,
such land would then become unappropriated
public land and a 4erod right-of-way along
the section line would be created. This right-
ofeway would still be in effect today unless
specifically vacated by competent authority.
(f) If a section line on public lands of the .

United States was surveyed after March 21, 1953,
and the land abutting such section line was not
withdrawn or reserved for public uses, or entered
by a private party at the time of the survey, a
W-rod right-of-way, 2 rods on each side of the
section line was created. This right-of-way
would still be in existence today unless vacated
by competent authority.

HLent-OlieWay alone section LinesRe:
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(sg) If the section line was surveyed after
March 21, 1953, and the land abutting such
section line was withdrawn or reserved for
public uses or entered by a private party on
the date of the survey, no right-of-way along
the section line would be created. If the
private entry existing on the date of the
survey went to patent, the entryman patentee
would take the land patented free of any sec~
tion line right-of-way.
(h) If the section line was surveyed after ©

March 21, 1953 and the land abutting the
section line was withdrawn or reserved for
public uses or entered by a private party on
the date of the survey, and subsequentto the
survey. the withdrawal or reservation was re-
voked or the private entry relinquished, such
land would then become unappropriated public
land and a Herod right-of-way along the section
line would be created. This right-of-way would
remain in effect unless and until vacated by
competent authority.

TERRITORY OR STATE OF ALASKA LAND

The problems relating to section line rights-of-way on lance
previously owned by the Territory or now owned by the State of
Alaska are not as involved as those relating to such rights-of-.
way on public lands of the United States. The reasons for this
are two-fold.

First: Almost all of the lands owned by the Territory wer:
granted to it by the Federal Government by Act of Congress. An
example of such Act is the Act. of March 4, 1915 (38 Stat. 1214,48 USC 353) granting lands for school purposes to the Territoryof Alaska. This grant of public lands by the United States tothe Territory did not become effective to pass title to the
Territory until the lands were surveyed and the section lines
ascertained. 43 USC 751; U.S. v. State of Wyo., 67 S.Ct. 1319,
331 U.S. 440, 91 L.Ed. 1590. Accordingly, if the lands were
‘Surveyed subsequent to April 6, 1923, the effective date of
Ch. 19 SLA 1923, the State would acquire title with a sectionline easement. If the lands were surveyed prior to April 6,
1923 and retained by the State subsequentto April 6, 1923,the lands would also be subject to such a right-of-way.
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However, there are two situations where such lands acquired by
the Territory from the Federal Government would not be subjectto such a right of way. These are:

1. Where the land was surveyed and title passed
to the Territory prior to April 6, 1923 and the
Territory conveyed such land prior to April 6,
1923. (It is very unlikely

that you will find
such a situation.)
2. Where the land was-surveyed and title passed
to the Territory subsequent to January 18, 1949,
the date of the repeal of Ch. 19 SLA 1923, and
prior to March 26, 1951, the effective date of
Ch. 123 SLA 1951 3/ and such land was conveyed
by the Territory prior to March 26, 1951. (It
is also very unlikely that this situation will
arise.)
Second: By virtue of Ch. 123 SLA 1951 as now codified in

A.S. 19.10.0110, all lands acauired from the Territory or the
State of Alaska on'or after March 26, 1951, the effective date
of.such Act, are subject to a 100- foot section line easement,
50 feet on each side of the section line. Accordingly, there
appears ‘to be no section line right-of-way problems as to Terri-
tory or State lands transferred into private ownership on or
after March 26, 1951.

When the foregoing conclusions are applied to the specific
question asked in your letter of January 14, 1968, it can be
‘ascertained that if a homesteader entered public lands of the
United States subsequent to January 18, 1949, the date of the

_ repeal of Ch. 19 SLA 1923, and prior to March 21, 1953, the
date Ch. 19 SLA 1923 was re-enacted as to public lands of the
United States, whether or not he would take the land subject to
a section line right-of-way would depend upon the date of the
survey of the section line in question. If the section line
was surveyed prior to January 18, 1949, and the land.abutting
the section land was unappropriated public land at the time of
the survey or any time prior to the homestead entry, the: entry-
man would take the land subject to the section line easement.
‘However; if the land was surveyed subsequent to January 18, 1949
and prior to March 21, 1953, the homestead entry initiated be~-
tween such dates if it gees to patent would be patented free

2/ Ch. 123 SLA 1951 re-established section line rights-of-way
on all lands owned by the Territory.
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of any section line right-of-way. The same principles would apply
to one who made entry on January 17, 1949. If the lands were sur-
veyed any time prior to his entry and the land abutting the section
line was unappropriated public land at the time of the survey or
any time prior to entry, the entryman would take the land subject
to a section line rignt-of-way. However, if the land was sur veyed

|

subsequent to his entry and his entry goes to vatent, he would
take the land free of the section line right-of-way. Accordingly,
the date of survey in most of the cases is the determining factor
as to whether or not a section line right-of-way is established.

I feel that the foregoing discussion encompasses most of
she situations you will encounter, however, if you have further
questions, please let me know,

Yours very truly,

g..
WILES, MOORE & HAYES

LolLlEFW/cs
Enclosures
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Attorney General No. 7

Mr. F. J. Keenan, Director
Division of Lands
Department of Natural Resources
Anchorare, Alaska 99501

RE: Section Line Dedications for
Construction of Hirhways

Dear Mr. Keenan:

Reference is made to your request for an oninion
concerning, the existence of a right-of-way for construction
of highways along section lines in the state.

It is our opinion, subject to the exceptions
herein noted, that such a right-of-way does exist along every
section line in the State of Alaska. In reaching this con-
clusion we rely upon the following points:

(1) Congress by Act of July 26, 1866, granted the
right-of-way for construction of highways over unreserved
public lands. 1/ The operation of this Act within the Stateis well recognized,2/ and it provides as follows:

1/ Act of July 26, 1866, 14 Stat. 253, 43 U.S.C.A. 932 (1964)
RS Sec. 2477.

2/ Hamerly v. Denton, 359 P.2d 121 (Alaska 1961). See also:
Mercer v. Yutan Construction Comnany, 420 P.2d 323
(Alaska 1966); Berger v. Ohlson, 9 Alaska 389 (1939);
Clark v7. Taylor, 9 Alaska 298 (i938): United States v.
Rogze, 10 Alaska 130 (1941); State v. Fowler, 1 Alaska
Lo No. 4, p. 7, Superior Court, Fourth Judicial District
(Alaska i963): Pinkerton v. Yates, Civil Action No. §2-
237, Superior Court, Fourth Judicial District (Alaska 1953)
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The right-of-way for the construction
of highways over pudlic lands nof reservedfor public uses. is hereby rranted.
(2) This grant of 1866 constitutes a standing offerof a free right-of-way over the public demain.3/ The prant

is not effective, however, until the offer is accepted.4/
(3) In Hamerly v. Denton, supra note 2, the Supreme

Court of Alaska stated the general rule regarding, “acceptanceof this federal grant saying at page 123:

before a highway may be created, there
must be either some nositive act on the part
of the appropriate public authorities of the
state, clearly manifesting an intention —toaccent a mrant, or there must he public user
for such a period of time and under such condi-
tions as to prove that the rrant has been
accepted. (Emphasis added.) 5/
(4) In 1923 the territorial lerislature enacted

Chapter 19. SLA, which provided as follows:
Section 1. <A tract of 4 rods wide between

each section of land .in the Territory of Alaska
is hereby dedicated for use as public hirhways,
the section line being the center of said higzh-.
way. But if such. highway be vacated by any
competent authority, the title to the resnective
strips shall inure to the owner of the tract of
which it formed a part by the oririnal survey.
(Approved Apr. 6, 1923)

3/ Streeter v.Stalnaker, 61 Neb. 205, 85 NW 47 (1901)
and TownofRolling v. Emrich, 122wis. 134, 99 NW hey
(1904); See also 23 Am.Jur.ed Dedication, § 15.

4/ Hamerly v. Denton, supra note 2; Lovelace v.v. Hightower,
50 N.M. 50, 100 P."2d On (1916);-"Koloen v.Pilot Mound
TP, 33 N.D. 529, 157 NU O72, (1916BS Ida. 278, 119 Pi2a 266, (1941).

5/ See also Koloen v. Pilot Mound TP, suora note 4; and
Kirk v. Scnultz, sucra note 4,

): Kirk v. Sehultz,
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This Act was included in the 1933 compilation of
laws as Sec. 1721 CLA 1933; nowever, it was not included in
ACLA 1949, and therefore was repealed on January 18, 1949.6/

In 1951 the territorial legislature enacted Chapter
123 SLA 1951, which provided as follows:

Section 1. A tract 100 feet wide between
each section of land owned by the Territory
of Alaska or acquired from the Territory, is
hereby dedicated for use as public highways,
a section line being the center of said
highway. But if such highway shall be vacated
by any competent authority the title to the
respective strips shall inure to the owner
of the tract. of which it formed a part by .

tthe original survey. (Approved March 26, 1951) T/
In 1953 the territorial legislature enacted Chanter 35

SLA 1953, which provides as follows: ‘

Section 1. Ch. 123 Session Laws of Alaska
1951 is hereby amended to read as follows:

Section 1. A tract 100 feet wide between
each section of land owned by the Territory
of Alaska, or acouired from the Territory,
and a tract 4 rods wide between all other
sections in the Territory, is hereby dedi-
cated for use as public highways, the section
line being the center of said risht-of-way.
But if such highway shall be vacated by any
competent authority the title to the resnective

6/ Ch. 1SLA 1949 provides in part that "All acts or parts
of acts heretofore enacted by the Alaska Legislature
which have not been incorporated in said compilation
because of previously enacted general repeal clauses
or by virtue of repeals by implication or otherwise
are hereby repealed,"

7/ This was a reenactment of the 1923 statute; however, in
its amended form it applied only to lands “owned bv" or
"acquired from" the territory, and the width of the
right-of-way was increased to 100 feet.
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strips shall inure to the owner of the
tract of which it formed a part by the
original survey. (Approved March 21, 1953) 8/
(5) The forepoing legislative acts clearly

establish a section line right-of-way on all land owned by
or acouired from the State or Territory while the legislation
was in force. In our opinion, the 1923 and 1953 acts also exnress
the legislature's intent to accent the standing federal rirht- —

of-way offer contained in the Act of July 26, 1866.

There is no requirement that the act of acceptance
contain a specific reference to the federal offer. In Tholl v.
Koles, 65 Kan. 802, 70 P. 881 f1920), the Supreme Court o
Kansas discussed legislative acceptance by reference to section
lines saying at page 882:

The congressional act of 1866, as will
be observed, is, in language, a present and
absolute grant, and the Kansas enactment of
1867 is a positive and unqualified declara-
tion establishing, highways on all section
lines in Washington county. The general
government, in effect, made a standing pro-
posal, a present grant, of any portion of
its public land not reserved for public
purposes forhighways, and the state accented
the proposal and grant by establishing
highways and fixing their location over
public lands in Washington county. The
act of the legislature did not specifi-
cally refer to the conrressional srants,
nor declare in terms that it constituted
an acceptance, but we cannot assume thatthe legislature was ignorant of the grant,
or unwilling to accept it in behalf of the
state for hirhways. The law of congress

8/ With this amendment the statute once again anplied to both.territorial and federal lands, and except for the increased
width of the right-of-way on territorial lands, the statute's
application was identical to the original 1923 statute.
See A.S. 19.10.010 for present codification.

Va
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giving a right-of-way for highway purposes
over the public lands in Washington county
was in force when the legislature acted,
and it was competent for it to take advan-
tage of that lew, and the general terms
employed by it are sufficiently broad and
inclusive to constitute an acceptance.
(Emphasis added. )
Other jurisdictions have enacted similar legislation,

and there is abundant authority to support acceptance bylegislative reference to section lines.9/
The Alaska statutes employ the phrase "is hereby

dedicated", and we recognize that this phrase is not normally
used as a term of acceptance. Nevertheless, the languare is
not inappropriate where a legislative body is seeking to accept
the federal offer, while at the same time making a dedication ofland it already owns.10/

Furthermore, in attempting to construe these statutes,it is presumed that the legislature acted with full knowledgeof existing statutes relating |
to the same

subject, il/ and,
that

it:

9/ costain v. Turner, 36 NW 2a 382 (S.D. 1949);CantoTP, 34 NW 2d 172 (S.D. 1948);3 1, 48 NW 305, (1891); Walbride
Russell County, 74 Kans. 341,86 P. 473, (1906); Rorf v. Itten,
64 Colo. 3, 169 P. 148, (1917).

10/ See 23 Am.Jr. 2 Dedication § 41, where it is stated:

Pederson v.

Technically, offer and acceptance are
independent acts. Sometimes, however, the
offer and the acceptance are so intimatelyinvolved in the same acts or circumstances
that the necessity and the fact of the
acceptance are somewhat obscured, as where
the dedication is made by some yovernmental
agency, the property already being public
in ownership, or where the dedication is
by statutory proceedings, ...

wells Vv. Pennington County
e v. Board of Com'rs of



Mr. F. J. Keenan, Director Attorney General Opinion
Division of Lands No. 7

-6—

.eee had, and acted with respect to,
full knowledge and information as to the
subject matter of the statute and the
existing conditions and relevant facts
relating thereto, as to prior and existing
law and legislation on the subject of the
statute and the existing condition thereof,
as to the judicial decisions with respect|to such prior and existing law and legis-
lation, and as to the construction placed
on the previous law by executive officers
acting under it; and a legislative judrment
is presumed to be supported by facts known
to the legislature, unless facts judicially
known or proved preclude that possibility.(82 C.3.S. 544 § 316) ©

The statutes of 1923 and 1953 purnort to act upon
all section lines in the territory. Such legislation affecting
land not owned by the territory would have been in contravention
of 48 U.S.C.A, 77 and invalid were it anything other than an
acceptance of the Federal Grant of 1866.12/

The legislature is presumed to have known the law,
and to have intended a valid act, and it follows that these
statutes were intended as an acceptance of the federal offer.

(6) Like the standing federal offer, the Alaska
statutes are continuous in their operation, and they anply to -
"each" section of land in the state as it becomes eligible. for
section line dedication. Public lands which come open throughcancellation of an existing withdrawal, reservation, or entry,
and subsequent acquisitions by the territory (or state),
are all subject to the right-of-way.

(7) ‘Our conclusion that a right-of-way for use as
public highways attaches to every section iine in the State,
is subject to certain qualifications:

i2/. 48 U.S.C.A. 77 provides in part that: "That legislative
power of the territory of Alaska shall extend to all
rightful subjects of legislation not inconsistent with
the constitution and laws of the United States, but no
law shall be passed interfering with the primary disposalof the soil; #**®,"
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@. Acceptance under the Act of 1866 can
operate only upon "public lands, not re-
served for public uses". Consequently,if prior to the date of accentance there
has been a withdrawal or reservation of
the land by the federal government, or a
valid homestead or other entry by an
individual, then the particular tract is
not subject to the section line dedica~
tion.13/ (However, once there has been
an acceptance, the dedication is then
complete, and will not be affected by
subsequent reservations, conveyances
or legislation.)14/
b. The public lands must be surveyed and
section lines ascertained before there can
be a complete dedication and, acceptance of
the federal offer.15/
e. The dedication of territorial or state
lands does not apply to those tracts which
were acquired by the territory and subse-
quently passed to private ownership during
periods in which the legislative dedication
was not in effect; that is, prior to April 6,
1923, and between January 18, 1949 and March 26,
1951.

Hamerly v. Denton, supra note 2;
U.S., o94 F.ed ©(1968); Kore v.
Stofferman v. Okanogon County, 76 Wash. 265, 136 P.484,
(i913); and Leach v. Manhart, 102 Colo. 129, 77 P.2d 652,
(1938)
Huffman v. Board of Suvervisors of West Bay TP, 47 N.D.
217, 182 NW 459, (1921); Wells v. Pennington, supra note 9;
and Lovelace v. Hightower, supra note4; Duffield v.
Ashurst,12 Ariz. 360, 100 P. 820, (1909), appeal dismissed
225 U.S. 697 (1911). .

Note, however, that the Alaska statutes apply to each
section line in the state. Thus, where protracted surveys
have been approved, and the effective date thereof pub-lished in the Federal Register, then a section line right-

bennett County V.
Itten. sunra note 9:

14/

Ol-way attacnes to tne protracte ay section line
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ad. Acceptance of the federal frant
applies only to those lands which were
"public lands not reserved for public uses",
during periods in which the legislative
acceptance was in effect; that is, between
April 6, 1923, and January 18, 1949, and
after March 21, 1953.

In summary, each surveyed section in the state is
subject to a section line right-of-way for construction of
highways if: .

1. It was owned by or acquired from the Territory
(or State) of Alaska at any time between April 6, 1923, and
January 18, 1949, or at any time after March 26, 1951, or;

2. It was unreserved public land at any time between
April 6, 1923, and January 18, 1949, or at any time after
March 21, 1953.

The width of the section line reservation is four
rods (2 rods on either side of the section line) as to:

1. Dedications of territorial land prior to
January 18, 1949, and;

2. Dedications of federal land at any time.

The width of the reservation is 100 feet (50 feet on
either side of the section line) for dedications of state or
territorial land after March 26, 1951.16/

Opinion No. 11, 1962 Opinions of the Alaska Attorney
General, to the extent it is inconsistent with the views.
expressed herein, is disapproved.

16/ For further discussion of section line right-of-way width,
see Opinion

No. 29, 1960 Opinions of the Alaska Attorney
eneral.

Very truly yours,
G. KENT EDWARDS
ATTORNEY GENERAL

ohn K. Nerman
By: \_

/

Lathe fi
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Planning Director
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ne: ,Right of way easement on section lines

Year Mr. Evens:

it is ovwv sonclusion t2rt shase aviscts elon? avery sasiion
line in She Deate 2 sient of wey easamcnt. uniess the Landa in cuescion
was 2a Tadeveal vesezvation on. ox wag antered unon ty its sebseavent
neton“es netor to Anril 5, 1923 end bese nevér cinse beer unvesexved.
and owned by the Federal. State, ox tne Territorial coverznnents other

—— : —

In the case of lands m2ver the propezty of the State or the
Territory, and not reserved bw tre Federal government nor entered upon
by their subsequent patentee trhoz to April 6, 1923, the easement is ©

four recs wice centered upon the section line.

Tesritozry 2c any
8, 1949, cheve

in the case of others laontc, owned b
tne period from april 5, 19235 to

d
vy
Qo

is a similer easement four rods wide center he section Line.
Since the Territory did not-have ony section line etsement statute
Zrom Januery 18, 1949, to March 26, 1951, the acquisition by the
Territory of any land curing that veriod did not give zise to @ sec-
tion line easement. In the.ease of lends heldby the Territory on
March 26, 1951, oF acauiredby the Territory or the State thereafter,
there is a section Line easement one hundred feet wide centerec upon
-the section line.

In arriving at this conclusion, we considered t
of the Attorney Gen al, 1952 Osinions of the Attornev Genera
1]— waich azvived at a contrary conclusion. was our a4 z
he..ever, that there were serious errors in seasoning in th
of the Attozrney General. .

4m GULLnT CAS YNeLTlost TLEOMm YarUusey le. LYss TCO Maewven £9, L994

time curcin
upon

ODL nom oF



Me. Chris Evans
Marca 21, 1956
Page -2-

DISCUSS TON

The odd situation with respect to dates of acquisition of
property arises from the statutorybackground. The Federal Congress
passed @ statute in 1056, 14 Stat. 253, “whicch now appears at 43
U.S.C.A. §932, wnich provided tha

over publi’
1

lends,
-

not reserved for public uses, is
hereby granted.”

Upne construction or niznways

eis statute Ras been gererally intezpreted to be a dedication oy the
Federal government of Federal iand Zozr highway purposes, vequiring an
acceptance on the part of the public or some other government. Tal
acceptance misht be by use ox by construction or: establishment of a
highway. Uameriv v Danton, 359 P 28 121 (Alaska 1961). Those wno
enter upon tne land afie. this acceptance by use or by government
action take subject to the rignt of wey.

Th

A truly accurate detexmination of the existence ox non-ex-
istence of a right of way across any particular portion of former
public land would require a title search and en examination of -the
premises to determine whether there nas been during the pexiod of
Federal ownership any public use of a path or rignt of way such as
would establish a “private” acceptance of the Federal offer. Absent:
such a showing of public use, however, some action on the part of the
State of Alaska or some other Alaskan government entity must be shown.

On. April. €, 1923, the Territorial legislature passed.an act
ch. 19, SLA 1923, which purported tc “Sedicate’ a of way four
rocs wide between eacn section, +. cw. Jed upen the section line. Ia
our opinion this act constituted a proper acceptance of the Federal
offer. It snould be recognizes that the 1962 Gninions of the Attorney
gGeneral No. came to 2contrary conclusion; however, we believe <nis“ ¢onclusion co be faulty. The Attorney General's opinion was cased
upon the fact that Alaska's act came 37 years after the Federal act,
and tne fact that the words of the Alsska Statute did not maniZest a
highway concep. of an acceptance concept, since it "dedicated" “ease-
ments'', Tne opinion goes on to rely upon the fact that the word.“dedication” in proper usage has the same import as the word "convey't.
‘Ane Attorney General maintained that che State could not dedicate,
ox convey lands to waich it cid noc have title.
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It is ous opinion that the 37-yeer gap is of no signifi-
cance, tnexe seing no Alaska government in 1655, and, the sap being
largely cqusing the period of severe underdevelopment of the Terri-
tory. Further, we do not oelieve that it is necessary for the
acceptance enéc a state or a texritory use magic words such as

.

"highwoy oz, "acceptance". The Territorial legislature expressed
the cleas intention that these’ should be along cach seetiou line a
road ea senent. In our opinion this is an adceauate "acceptance" of
the Fedexal “offer”. The Kansas and North Dakota cases, Costein v
Tuxnex County, 36 Me 2d

382
"(D196}) and Vallbzidee v Russell County,

&3 Pac 473 (Kan. 1968) , < hich the opinicn of the Attorney General
purports to distinguish axe in ous minds indistinguisnable. Where
North Dakota and Kansas enacted Nenae nereafter all section lines in
this territory shall be and ave hexeby declared public highways" it
is.saic in tne AttorneyGaneral's opinion that a valid acceptance
nas taken place; that Alaska chose to "dedicate” ‘rights of way" does
not seem to us significantly cditferent from Kensas and North Dakota
"declaving™ the existence of a "Righway". The broad and generous
offer of o¢ authorization by the Federal government and the-clear
-sractical import of the Territorial Legislation ought not be cixcunm-
»criped by excessive tecnnicalicy .

In our opinion then, ther2 sprang into existence in 1923
along every section line in the Territory a four rod wice easement,
excepting only where a valid private claim to the Land had been es-
tadlisned and led to patent. Tl. 0.25 95 tha Tezeitorial legisleture
was self-executing; its effest was instantanecus upon its’ coming
into force and nothing was left for the statute to operate upon ex-
cept ‘sudsequent acquisitions by the State or Federal governaent of
land in private hands on April 5, 1923. Tete is true that this act
of the Texritorial legislesure was omitted from the 1949 compilation
of laws, anc therefore repealec. And it is true chet as a result of
this ;sepeal, acquisitions between 1949 and 1951 by che Territorial
br Feéerel governments of inid is private andsonApril $, 1923, no
flonger caused_the creation of suci 3Aeasement. Buc the’ casement
whieh22 once existed in 1923 did not vanish with che vepeal of ch
1923 statute. The easement would have to be vaceted, and the repeal
of the which establishes it is not the same thing as the
passage of a statute vacating “she easement so created. it is oun
eninion thet the easements created by the 1923 act suxvived the xe-
peal of the 1923 ect.
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Me. Chris Evens
March 21, 195%
Page’ -5-

Tneze is one further ceverriding exception, im the case
of publics lands of the Federal weverament reserved for some use.
The prime example of such lands in the Anchorage azea would be
the Fort Rishardson-Elmendorf military reservation. Tnese are
lands which, within the terms of the 1566 Federal statute, are
"sesexved for public uses". Here again we would get into a
problem of jussling dates, In whe case of ‘all lands not yet
reserved for public uses in 1923 tnere would exist an easement
according to the terms of the 1923 statute. Where, however, tne
Feceral land had been reserved-foz-sublic uses prior to the 1923
statute, there would exist no easement. Thus, fox exammle, in
the case of the Fort Richaréson Military Reservation, whicn ac-
cording to ous information was astablished in 1940, there may be
a four vod section line easemen: on cvary section line within the
reservation. Had the reservetion. scnr established prior to 1923
there would certainly be no such casements. Tne question of wnat
eitect a Federal withdrawal of Land previously within the public
domain end subseauent to the establisnment of the easement would
have upon those easements is one which at fixst impression does
mot seem to differ from the effect of the repeal of the 1923-
ratute orevicusly discussed above. Before such an opinion was

acted upon hovever, since we ara onerating within the area -of.
absolute Federal authoritv, we would want to take the opportunity
to researcn the matter furthar and see wnat was done at the tine
of the reservation of that lend.

Very truly yours,

BURR, BONEY & PEASE

| 5 7M)a
0: OMA,a @on, ‘r2ee

7
Tneoccor
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Mr. Donald A, HoexXinnon, Commissioner
Daartment of Highways
Douglas, Alaska
Attention: Mr. Alfred A. Baca

State Right of Way Agent
Re: Saction Line Dedications;

An interpretation of Ch. 19,
SLA 1923, Ch. 123, SLA 1951and Ch. 34, SLA 1953.

Mr. MoKinnon:

You have asked whether the State has a right of way
¢ ment along certain section lines, which can be used for
h.guway purposes without compensation,

If the State has such an easementit must be based
either Ch, 19, SLA 1923, Ch. 123, SLA 1951 or Ch. 35,

Sion 1953+
The relevant language of Ch. 19, SLA 1923 atatea:

"Section 1, A tract of four rods wide
between each section of land in the Territory
‘of Alaska is hereby dedicated for use as public
highways, the scotion line being the center of
said highway. But if such highway shall be
vacated by any competent authority the title to
the respective sobrips shall inure to the owner
of the tract of which it formed a part by the.
original survey."
The legislature could not be referring to sections

wnieh have passed to private ownership because dedication of
eucoments on private property would be an infringement of
vested property rights prohibited by the fifth amendment to
tie Constitution of the United States, Nor could the terri-
wrlal legislature legally dedicate an casement in seation
lines over the public domain, Section 9 of the

Alaska Organic
Act (48 USCA § T7) reads in part as follows:



Opinion No. 11

Mz, Donalé A. McKinnon, Conmi soioner July 26, 1962
Department of Highways . -2-

"The legislativo power of the Territory of
Alasikta shall extend to all rightful subjects of
lecivnlation not inconsistent with the Constitution
and laws of the United States, but no law shall
be pacsed interfering with the primary disposal
of the soil; ... " Of, Betsch v. Umphroy,
270 Pod. Rep., 45, 48 (1921).
The presorving of an casement in the torritorytainly.would intoerfore with. tho primary disposal of the soil.

Since tho territorial legislature had no powers not conforred
by (cederal statute, Ch. 19, SLA 1923 cannot be oonstrucd as a
dedication of right-of-way oascmentaon federal lands,

. Ch. 19, SLA 1923 could only bo cffogtive to dedicate
cn easement on land owned by tho Territoryof Alaska and con-
voyed subsequent to the approval of the Act ofApril 6, 1923.
However, this question is moot bocause according to the Pureau
of Natural Rosources, the Territory of Alaska fren the period of
ita inception until statehood nevor poscessed more than 105,000
cores. It is my understanding that this land is located in
ccall parcels throughout the State and is used for school and
‘ubdlic works purposes, It is doubtful if any of this land has
ever beon convoyed, °

Ch. 19, SLA 1923 was included in the 1933 ocxrpilation
of session laws but was omitted from the last compilation in
i949. All aots not inoluded in the compilation were expressly
repealed, Chapter 1, ESLA 1949, .

In 1951 the Territorial Legislature enacted Ch. 123,
SLA 1951 which stated: .

"Section 1, A tract of one hundred feet
wide betweon coach aoection of land owned by the
Territory of Alaoka, or acquired from tho
Territory, ia hereby dedicated for use as public
highways, the section line being the center of
said highway. Byt if such highway shall be
vacated by any competent authority the title to
the respective stripa shall inure to the owner.
of the tract of which it formed a part by the
original survey."
Tne only real distinction between Ch. 19, SLA 1923

ad Ch, 123, SLA 1951 in the incroase in width of tho ease-
ment from four rods to one hundred feet, Ch, 123, SLA 1952
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Mx. Ponald A, MoKinnon, Commisatonor July 26, 1962
Dapartacnt of Highways -3-

is corived from House Bill No, 101. Tho Bill in ito original
form roitorated Ch, 19, SLA 1923 which had beon ropoaled. On
March 20, 1951 the Scnata ancndsd House Bill No. 101 to its
prosent form, Tho cmondmenta road in part as follows:

"Page 1, lina,11, dolote the word ‘in!
and substitute thoerofor tho words ‘owned by!
end after the word ‘Alaska! inoort a corma
and the words 'or acquired from the Torritory!
and a Cf “Senata Jourmal of Alaska
1951, Pages 789, 790.

’ Theoo anondments indicato that tho legislature was
ware of limited powers and therefore did not attemt to
Coacicate easoments on lands not owned by the Territory of Alaska.

Ch. 35, SLA ‘1953 amended Ch, 123, SLA 1951 as follows:
"Section 1. A tract one hundred feat wide

petwoon each scotion of land owmed by tho
Territory of Alaska, or acquired from tha
Torritory, and a tract four rods wide botween
all other sections in tho Territory, is hereby
dcazcated ror use as public highways, ... "
(amendment emphasized

— Hewsver, tha anendment was of no offect since a
a'gislature operating undor the limitations of 48 USC § 77
Kus without power to dedicate section line property not o:med
by the Torritory. Tho power to "dispose of primary intorests
in the soil" was not delegated to tho Torritorial Legislature
and, in fact, such powor was expressly denied the Territory.

It might be argued that Ch. 19, SLA 1923 and Ch.
35, SLA 1953 can be supposted on other grounds. An AttorneyGeneral's Opinion issued September 25, 1956 suggests that
Cn. 35, SLA 1953 was not onacted in contravention of 48 USCA
& 77 but was actually an implemantation of 14 Stat. 253 (1866)
§3 UC 932, enacted by Congress in July, 1866. There are two
problems with this view, 14 Stat. 253 (1866) is a grant of °

right of way easements for the construction of highways over
publics lands, not reservod for public uses, This grant conatie
sutod an offer of dodiaation and docs not boooms effectiva
-unt4l agocptodby the sevdoral statos or territories. <A secant
Alaska ease is in agrecmont with other oourts in dictating the
two mathods of accoptance, Hr, Justico Dimond in Hamerly v.
Danton, 359 P.2d 121, 123 (Alaska 1961) states:
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Me. Donald A. McKinnon, Coumioaionor July 26, 1962
Department of Highways

"But before a highway may be created, there
must be aithor re79 positive act on tho part of
the appropriate puuolic autnoritios of tho state,
clearly manifentingan intention to accent a grant,
or there muot bo pudlie Usor Lor ouch a porEx ortira and under such conditions as to prove that
the grant has been acocptod." (omphasis addod)
The question of proscriptive user-is wall scttlo but

phat
isn not what wo are concorned with, Has tho Torritorial

Legislature somploted "seme positive aot, clearly manifestingintontion to accept"? —chz-19>SLA-
1323

“and 35, SLA
1953 make no“montion of 14 Stat. 253 (1866). Tne House and
Senate Journals, 1923 and 1953, do not indicate that there was
any discussion on the matter. There aro no cases on the
mattor and the State has nover done any positive act to
exorcise its "rights" to the section ling easemonts,

Soveral other jurisdictions, notably North Dakota
and Kansas, have accepted tho federal_orant by statute. A

“ccent North Datota case, Qu.D, ich9),
.

38
N.K. 2d, 382, 384, stat akota Ter-

itory enacted Ch. 33 S.L. 1870-1871 stating: 'That hereafterall section lines in this Territory shall ba "and are hereby
ceclared public highways ao far as practicable. The
fedcral statute made the dedication, the territorial statute
accepted it, ... “ Cf. Huffman v. Board of Sup'rs. of West
ay TP Benoon County, 47 ND. 217, 162 Wiwe WOO (1LOZT). In{ol

Tori
74 Kan. 341, "86° Pac,

473
(1906),

tne Supr creed that Kansas Laws 19873,*p.
'230, C. 122, identical to the“Daltota statuto, constituted
legislature acceptance of 14 Stat. 253 (1866). By legislative
fiat these jurisdictions ostabliched highways on section lines
within seven years aftor the foderal grant.

Chapter 19, SLA 1923, passed 57 years after the
federal grant, and Chapter 35, SLA 1953, passed 87 years after
the federal grant, do not cotablish highwayo nor do they use
language of acceptance, The Alaska territorial statutes
"dedicate" easements. The word “dedicate” is synonymous with
tho word "convey". Cf. Quality Building & Securities Co, v.
Bledsoe, 1h P.24 128, 132(Cal.105cannot accept a right of way by dodiocating or cenveying the
same property. The reasonable interpretation of Ch. 19,

e

~~ ~ -g@Costain
os. "tne lerislatur: or

tO V. HNussoll County
ma Cours or hanced

2). Cloariy the legisiat:



Donald A. Makinnon, Commissioner Opinion No. 12
Department of Highways

surly 26, 1962

SL4 1023 and Ch. 35, SLA 1953, in that the legislature did not
invenc SO accept tira Pcedorad BEEN, buts wao reserving cascmonts
Yor "a Qerritory. As I montiensd aarlior, tho lecislaturs hag
No Powe vo réfe) this with prepossy not ommod by’ the Territory,

‘In guxmary, ch, 19, SLA 1923 reserved tho right
of

way casenenta on. land oimed by the Torritory from April 6,
1923 until its repeal byCh. 1, ZSLA 1949 on January 38,

1978nero were no scction line dedication acta botwoon Jonuary 1
1949 end March 26, 1951. Ch. 123, SLA 1951 did not attempt
=o douicate casemonta on land not owncd or acquired fren the
Terzitory of Alaska. Ch. 35, SLA 1953 approved on larch 21,
1953 is rmestrictad to dedication of onsemont on land cmed
or cocuirod fran tho Torritory of Alacka. However, this act -

ia cfii1 in offceat and all property turned over by the redoral
Govermaont td the State of Alaska and all land which will in
the ruture be turnod over to the Stato will be burdened with
wight of way Gascments inuring to tho bonefit of the State,

Vory truly yours,
GSORnGs N. HAY=S

ATTIORNDY GUNERAL

_, (Macheal Hobe
KHichacl H. Holmes

sense Attorney General

bowls J J
ec: The Honorable William A. Egan

Govsrnor of Alaska
Stato Capitol
Juneau, Alaska
The Honorable Fioyd L, Quertin
Commissioner of Adatinistration
Aleota Office Building .

Juncau, Alaska -
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MEMORANDUM

Tos Right of Way Section

From: Robert M, Redding, Right of Way Agent

Subject: Right of Way Easements in Alaska Lands

Date: September 30, 1958

On July 26, 1866 the Congressof the United States passed an Act per-
taining to’ the rights of way for highways. This Act, now known as
Revised Statute Sec. 2477 (43 U.S.C. 932) states:

"The right of way for the construction of
highways over public lands, not reserved for public
uses, is hereby granted."

This grant by the Federal Government constituted a dedication to the
several States and Territories and did not become effective until it
was accepted and implemented by then.

Several principles should be considered in order to have a comprehensive
understandingof the effect of dedication statutes:

(1) No patent will be issued (43 USC 1151), nor can an entry be
|

made on land which has not been surveyed, although such land may be law-
fully occupied (43 USC 161, n. 34). Such a settler, neither patentee
nor entryman, acquires no vested rights in the land until survey and
subsequent entry;

(2) As against everyone but the United States, the date on which a
homesteaders rights become fixed, or vested, is. the date of entry not
the date of patent, the title given in the patent relating back to the
date of entry (43

USC 161, n.30);
(3) A dedication by Act of Congress cannot be accepted until the

land dedicated is surveyed and section lines established;

(4) A dedication which has once beén accepted by an act of a State
or Territorial Legislature is not lost on lands so dedicated.

On January 19, 1923, the Territorial Legislature of Alaska enacted Ch.
19, SLA 1923 (subsequently codified as Sec. 1721, CLA 1933), wherein
the dedication made by Congress in R.S. Sec. 2477 was accepted and an
easement in a strip of land 66 feet wide on the section line in all
public lands lying within the Territory was created, All surveyed
public lands lying within the territorial limits of Alaska which were
acquired (patented or entered) prior to this enactment are held free and
unencumbered by any Federal or Territorial right of way easement.



Tos Right of Way Section
September 30, 1958
Page 2

Persons who acquired land from either the United States or the Territory
an or after January 19, 1923, took the land subject to the easement so
created,

On January 18, 1949, a special session of the Legislature enacted Ch. l,
ESLA 1949, which purported to adopt the Alaska Compiled Laws Annotated
1949. The 1923 law was not included in the compilation and so was re~
pealed by implication. In 1950 a-decision was handed down by the
District Court for the District of Alaska in the case of Ashley v. City
of Anchorage, 13 A 168, 95 F Supp 189, which cast some doubt on whether
or not ACLA 1949 was in effect. A reading of this case indicates that
ACLA 1949 was adopted in 1949, but should there be any discrepancy be-
tween it and the session law it embodies, the session law will control.
The repeal of any prior session law would be effective as of January 18,
1949. /The effect of ACLA 1949was to_allow all lands surveyed after its
adoption-and-aequtredprior toMarch21,1953 to be ‘held unencw bered
by anany Territorialright6fwayeasement,

The status of lands acquired from the Federal Government on or after
July 24, 1947, was further determined by 61 Stat. 418 (48 U.S.C. Sec.
321d) which made all lands acquired from the Federal Government subject
to a right of way easement in the United States and the yet to be
formed State of Alaska. The. widths of these rights of way were es—-

tablished by Public Land Order 601 of August 10, 1949, as amended by
Public Land Order 757 of October 16, 1951, and by Secretary of the
Interior Order 2665 of October 16, 1951, at 600 feet for the Alaska
Highway, 300 feet for through

roads,
200 feet for feeder roads and 100

feet for local roads.
On March 26, 1951, the Territorial Legislature in Ch. 123, SLA 1951,
dedicated an easement for a right of way 100 feet wide along section
lines in all property owned by the Territory or acquired from the
Territory. This law had the effect of giving the Territory an
easement in all lands acquired from it after Manch 26, 1951, but did
not provide for a right of way easement on lands acquired from the
United States, the Act of 1947 (61 Stat. 418) being inapplicable to
the Territory of Alaska.

On March 21, 1953, Ch-123, SLA 1951, was amended by Ch. 35, SLA 1953, —(yyrerto include an additional 66 footFight of way easement in lands ac- dU
quired from the Federal Government. This act constituted a re~ac- ee
ceptance of the dedication provided for by R.S. 2477 and which had :
lapsed with the adoption of ACLA 1949. Lands acquired after this date /

were subject to a Territorial easement of 100 feet along the section. ’
line if acquired from the Territory and to a Territorial easement of
66 feet along the section line if acquired from the Federal Government.



To: Right of Way Section
September 30, 1958
Page 3

Lands which were surveyed between Januery 18, 1949, and March 20, 1953,
and had not been acquired would be treated similarly with lands sur-
veyed after March 20, 1953. .

SUMMARY

(1) Land (meaning surveyed land) lying within the Territorial
limits of Alaska acquired (patented or entered) either from the Federal
Government or the Territory of Alaska prior to January 19, 1923, is un-
encumbered by any right of-way-easement of either the United States or
the Territory.

‘\
(2) Land acquired either from the Federal Government or the )Territory between January 19, 1923, and July 23, 1947, is subject to a

Territorial 66 foot right of way easement along the section line. :

(3) Land acquired from the Fedéral Government between July 2L,
1947, and January 17, 1949, is subject to a Territorial 66 foot right
of way easement along the section line and also a 100 to 600 foot
right of way easement reserved to the United States and the State of
Alaska, .

Land acquired from the Territory during this period is subject to a
66 foot right of way easement along the section line.

(4) Land acquired from the Federal Government between January
18, 1949, and March 25, 1951, is subject to a 100 to 600 foot right
of way easement of the United States and the State of Alaska. Such
land is not burdened by any Territorial easement if the survey also
took place between these dates.

Land acquired from the Territery during this period is subject to no
right of way easement if surveyed between these dates,

(5) Land acquired from the Federal Government between March 26,
1951, and.March 20, 1953, is subject to a 100 to 600 foot right of
way easement of the United States and the State of Alaska. There is
no Territorial easement on the land if it wes

surveyed
during this

period.

Land acquired from the Territory between these dates is subject to a
100 foot Territorial right of way easement along the section line.

(6) Land
acquired

from the Federal Government betveen March 21,
1953, and the dz;y preceeding that on which the Territory of Alaska is
proclaimed a State is subject to a 100 to 600 foot right of way easement
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of the United States and the State of Alaska as well as a 66 foot
Territorial right of wey easement along the section line.
Land acquired from the Territory during this period is subject to a 100.
foot Territorial right of way easement along the section line.

(7) Land acquired after the Territory becomes a State will be in
the same status as that in paragraph 6.

Remember:

Land must be surveyed.

Date of entry controls

These rules should be used in determining whether or not the Territory
has any presently existing rights in property which may be under con-
sideration for acquisition for highway right of way purposes.
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Wr, Reser R. Rebinson
Co2rcation Sunervisor. BUREAU OF Land -

Area 4, surenu oO:
hand Management ANCHORAGE, ALASKAA %e . -Ancusrege, Alaska

SEP 27 1356
Re: Chester 35, SLA 1933 .CS:ARR [2

Anch. 029203; 031927; 031931 RECEIVE
Dear dir. Reoinson:

Tnis wit! ackaowlecze receipt of your letter dated September 4,
iSS€, ena acopy of his. Wiles’ Ausust 31 memorandum wherein he com-
ments uyon my opinion of August 23. In my said August 20 oninicn, it is
siaiec that insofar as Chanter $5, SLA 1953 nurnoris to make a primary
Gisnosal of the soil it is in contravention of 48 U.S.C.A. 77. I did not
therein csfine what constitutes 2 "primery disposal of the soil'' bu: assumed
tast the Chenter 35 dedication constituted such 2 Cisposal. Therein, 2:
T analyze Wites' memorandum, is where he disagrees with my ccon-
ciusion. Mr. Wiles, in subsiance, states that 43 U.S.C.A. 932 as made
apdlicacie to Alaska by £5 U.S.C.A. 23, makes the actual primary dis-
pos2l cf the scil ena Chapier 35 merely constitutes the Territorial accept-
ance and impiemeniation of the same. He cites the North Dakota Supreme
Court case of Costzin v. Turner County, 38 NW 2d 32 (1949) in support
ot kis conclusioz.

Mr. yiles, being a full-time attorney for the Bureau of Land .

Management enc who, in such capacity, deals daily and continuously with
“and proviers, is zimiteciy more cuelified than the average attorney to
pass woon a lesal issue concerning puslic lands. JI have caretully read
and analyzed nis opinion and I must state that lam impressed with his
legal reasoning in support of tie conclusion that Chapter 35 does not in
fact maize a orimery disposal ci the soil but instead merely implements
a prior federal dissosal. :

inion of August 20 is modified to provide
£1353 is not an attempt by the Territorial Legis-

lature tc moze a primary cisnosal of the soil, the said statute is not in
contravention or in vioiztion of 48 U.S.C.A. 77. |

my on
tat peesain ce Cnentez etna

Very truly yours,

J. GERALD WILLIAMS
. Attorney

General
j ‘By:BAMIMeZ “Y'rdward A. Merdes

cc: Lim. Irving Reed, Assistant Attorney General
. Lignwey Engineer |.

We oA, Cnivsertieizacme Che adopts naS hay
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Aseistam? ATToancy Gentna.
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hee Sy o
Re: Anchorage 020203 Sings10.0 Graz ing Lease . Allg 9 *. ton

Anchorage
031927 and 031931 —. Exon,

~ Figo, Ne

1.1 Eomesteads - 4€ U.S.C. A. Section 7] anand.Cha’oter 35, SLA 1953 ss,
ALés...

“ia
Dear Liz. Rovinson: :

We have your letter of July 39, 195%, relative to the above.
=SS2nelally, you

desire an opinion on the question of whether the pro-
visions of Chanter $5, SLA 1953, are applicable in order to retain
a stocks passage through lands presently under homestead application.

Chanter 123, SLA 1951, as
amended

by Chapter 35, SLA 1953
reads 25 foilows:

"Section1. A tract one hundred feet wide between each
section of land owned by tne Territory of Alaska, or
acquired from the Territory, and a tract four rods wide
between all other sections in the Ter: itory, 1S nereoy

ction line
being tie ceater of seid right-of-way. But if such high-
way srali be vacated by any competent authority the title
to the respective strips shall inure to the owner of the
tract of waich it formed a part by the original survey.”
(Underiining supplied.)
An

exaniinetion
of the legislative history of this Act discloses

on wa a ag : . - dl s .Sat the uncer 4 portion was inserted by the 1953 Legislature. Taking
we statute at its“face value it would appear that it solves the problem
posedby7Sur letter and csiensibly a four rod wide tract could be esia-
wisnec er the subject homestead and thereby create or preserve a
stock sessaze through the land.

amd

However, in view of 46 U.S.C.4. 77, Iam of the opinion that

Ceaicates ior use 42s Huclic nignwavs. tne set



hor. Roser XR. Robinson
#05 15 20, 1955
Fase 2

222 unterlinead portion of the cbove Territorial statute which dedicates
& four rod wile tract for public highways, at least insofar as it purports
tO grant rignis-of-wey across Federal land, is in conflict with the follow-
nz provision of Section 77, which reads in part as follows:

"The levislative power of the Territory of Alaska shall
@cttene to cli rigntful sudjects of legislation not incon-
Sistent with tze Constitution and laws of the United States,
bui no lav shall be passed interferinz with the primary
Clsnosai Or U2 SOIj***. (UNnceriimni
Cr. S3tscn et ar. ve Umphrey, etal., 270 Fea. 45, <8.

ng supplied.

_In view of the Congressional restrictions on the Territorial Legis-.
lstcre's sower to deal wita Alaskan soil, manifested by 48 U.S.C.A. 77,
Supre, {fis my opinion that Chapter 35, SLA 1953 cannot be construed or
andpiiec in any way to grant or protect an existing stock passageway ecross
the lancs referred to in your lettex.

Very truly yours,

J. GERALD WILLIAMS
Attorney General

By: a Nas
Edward A. "Merdes

Assistant Attorney General
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THE INTERIOR, ewe— Loe . rFICe OF = SOLICITOR G
Sasenn “ega . as

Anshorsve Fiald Cffice BUG »
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Anchorage, Alaska: ach) OF LN ag gure
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raise

Augusth3P 1956

WRIT ARS St

Tos peretions Suvervicer, buresu of Land Management

Tren Office of the Soliciter

Subject: Ladication of lends fer highway surnoses
Chap. 35 Sb: 1953

Territory of flaske Attorney Ceneral's
‘rning the above sudject, to me for

You rerarrea
Pod

ation anc somrent.
ust cv, 1955, con

an thiz letter the 4tiomecy Saneral stated thst in his
opinion Vazpter 25 S14 1953, av Leest ineefer as such statute
pusmores te grant ri gaus~of ua, acrees “siaral land, is in conflict
with that portion of 48 U.2.C. 77 thich sronitits the Territorial ~

w2gisisturs from nassing laws wicich vould interfere with the primary
Gisposal ef public lends, and that Chanter 35 Sui 1953 could not
therefore Le senstirsed to

Pent
or protect 2a right-of-way along

section lines adjacent to pulic lands.
The pertinent portions of Yhanter 35, SLA 1953 and L8

GC. 77

ort

Sechisn 1. A tract one hurdred feet wide between each
section of Land omed ty the Territory

ef
alrska, or.

required fron the Territory, and a tractfour rods wide
catesen all otrar aactions in the SarriaLite, is hereorr
Geaicaten for use as nrolic higniays, tne section line
being tua conter of said richteofevar. Sut if such hizh-
wey shall bs varited ty any competent authority the title
to the ressective strinvs stall inure to the cwmer of the
trace of unien 24 formed 2 nart by the original survey."
(Unacerlininz susolied.



SS U,S.C.A. 77

"Sh lesiclative vever of the Territory of Alaska shall
xtend to all riahtful subjects of legislation not incon-
sistant with tha Constitution and laws of the United Otates,
bern tio lew eheil “2 oassad antorferiny with the orinery
Gisocshi or the eo ing supplied.)

Tam in’soutlete acserd with the 4 torney Yeseral's
eamtlusion that the underlined sortion of hdU.S.C.4. “setion 77
est Tori: surta, pravents the Territ visi Levislature fran sacsinz
issislation chvould in any maaner. attennt to’

permit
the Territory

wo mehe ¢ nrimesy disnosal ef: sublic lands: hovever, I do not boiieve
thet the ee cored pertion of “Chanter 35 SL\ 1953" set forth eceve
€ d as an attemot by the Territorial Legislature to

esl ofpmublic lands.
a

0 oe te a ~ €
“Bie @ prinssy G23)

By the act of Julr 26, 1845 (Lu “at. 253; 2.8. 2h773 3
U.S.0. 932), the Sansvess-of the United “tates passed an act wnereby
tishts-sof--m “om *isteey purnoses were cranted. This statute
reacs as follows:

e right-of-way fer construction of highways over oudlic
lands, not reserved for vu.lic uses, is hereby sranted."

in censvruing this statute, the courts have held that this section
constitutes a dedication by the United vtates of any unreserved oudlic
lends for the construction of hich-nys,and thet such dedication my
%2 accented by ¢ territorial statute similar to Chenter 35 SLA 1953.
Cozstein v. Turner County (1949), 36 Noi. (2a) 382.

ts, the above cited casn a petition ves filed with the
effine of the county euditer of Turnerr County, 5.D., reanesting that
a mile ef snd elong a certain ceection line te opancd for highway
mirsoses. Notice of the netition vas given and the vetition vas
neerd, Tiheresfter the Sosré of County Comnissioners ordered that
sich land te opened fer hizhrnsy vurneses. the Costain fanily as
ci2*mants of nearly all of the” lend effected oy tre tnard's ordsr,‘filed an aopeazi from such order ir. the Circuit Vourt. The Circvit

Ps
LedLorre affiomed the risht of the County to construct tre highwer;

newever, the vourt evarded the Cortains tht sim of 21,590 as dansces.
crom this vudgsont the County anpnzled to the Sunrene Court on the
wagis that the section line in quection had been dedicated by the
United Ttievesourguont te the act of Uulr 264,

18565_ MTT
A, ari

zecapted by the Territory oy virtue of Chanter 33SL 1670-1971; thus
creating an sacement for hissy surgeses woicn wonle take orecedsnce
over eng rights obtein:a ey the Gosieins because of their entry on
susan isnés, which entry ms aubseqicntoe

the passese of Chanter 33
5 L-US7041397L, TheSvorene Court ef South Vakota, in woholding the
Connty's s x..ions and sevtirs esid2 the ayord of damages, held in

sew ve." Cunderl:

A1 a

Si
OSs



WL) Inthe year RAS Congress declared thit: |

Thericit of vey for the construction of highways over publ
dinis, ust terinved fer punlic uses, is herebyoF nhads!
fo, eh. 242, Uy Feat. 253, 43 Vested, 8 932. ‘The resis
Leteces of Bezota Territocs enactedGh. 33 S.n.

1A7O-187Lctetinc: 'Thet hescatter all evetion lines in thisTerritory
et-Ul he end ere hereby declered ovblic highwerys as fav as
srotiqshle: t,t the law in effect at the time provided

nutlis Wicirare cleng section lines 'shal]. te sisty-six fost vide we chell be teken equally Irma each s
tee

of
the seotion linc’ uvess chanced as provided by las. 3 27;
ene 13, 5.1. 1257-1843 os amended ov Ch. Lb, S.L. 1A7L-2875;

a
i

3.2.5. 25.9195. ‘the federal statute =rce the dedication,
the tezpiterial stotute accepted it, and at the samc time
desisnated tre Leration

of -hiphwy 8. When the Costoins
gopiived th: Land py netent from

the
United States an area

a0 rods wide on each site of the scstion line sas curdence
with an esseneant in Laver of the bli for hicni2y purcoses.
eytenea ve Lert, 22 5.2. 509, LV:URL 709; Gustafson ve

vem og.) 53.8.D. 208, 235 Wu. 712." y?

Chanter 33 Si. 1970-1371 of S.D. is very similar to Cimpter
35 SLi 1652, in that dothocts ampaar to cedicaty cr set asiue pudlic
lands for torviterial Pighwry -erposes, whieh ection sould, if not
avteeriued or Cansregs, bo a

prirairy disses ition of pubdlic landy;
mowever, as illuetrated.in the vostain case, the United Stetes made
whe srimavy disnesition of aublic lands for hishway purposes ody
dedication oy virtue ef the actof July 24,11886, sucrs, and the -.
territorial legislaticen wes xerely an acceptanceof such dedication.

Ta
view of the noleing in the lostain case, it is my opinion

shat Chapter 35 5h 1953 would te an anceptince of a dedicagion made
‘ov the United states byvirtue of the act of duly 25, 1805,=ratrer

.

awe

e
Vaan a primery Hecosil of puslis land, and therefore would rot be
t= cortliss + 2 snore cited provision of L8 .S.C. ec. 77.

r
+h

For other cases where einiler tecriterial statutes have been constrned
in the sane manner, s¢2: 0 Enfinani¥. torrd of Suerg. of vest bay TP
Boaritn Carnty (1021), (132 EekN59, WT 2.2. 27); kelbriize v.? .

ne 341, 86Pac. L723); Eilsboro Hat. sank vy.
ceeve , & H.D. 1179); oetverdtle v. riacer County

(hi Pace bi8, 165 Gel.28s Fanon ve.
3

2
s
\at 4

an Lounty (7) Keamn (289 we

C=J
s

For the Xecrional Solicitor

Ezatze lives
Badentones F. yilles, “iel¢ Sieesee

ney
Region

L/The ect of Igly 25, 1885was made arplicable to the Territory of
aleska ty the act of “ugust 2h, 1912 (37 Stat. 512, 48 U. S.C. 23).

olise cvivit t>. (163 e 521
ismissed (39 S.Ct. Ol, ?Ar), 50 U. 43h;

ST Lira M32).



1.

A BRIEF EISTORY OF PLO 1613

4/e3/4o * EB.O. 9145

Tais order reserved for the Alesk2 Road Commission in connection
wits: construction, operation and meintenence of the Palmer-Richardson
Higavey (now Glenn Highwey), a right-of sway 200' wide from the
terminal point of the highway in the NE} cf Sec. 36, T. 20.K.,
R. 5 E., S.M. to its pois of connection with the Richerdson High-
wey, in the Szi of Sec. 19, T. 4 N., R.. 1 W., CRM. The area des-
“crived is generally that area between Chickeloon and Glenn2llen.

7/20/%2 PLO 122.

This order withdrew a strip of lend 40miles wide generally along
the Tanena River from Big Delte to the Canedian Border. It also
withdrew a 4O mile wide strip along the proposed route of the
‘Glenn Hignway from its Junction ¥with tae Richardson Hignwey, east,
ito. the Tanana River.
apes ig768k ary

eo
oe

oy

-ee oder withdrevall lands within 20miles of Big Delta which
~feli-between the Delte end Tenana Rivers. The purvose of the. .

tadrawal was for the protection of. the Richardson Highway.

4/5/85 PLO 270

This order modified PLO 12 by reducing the erees withdrawn by that
‘order to a 10 mile wide strip of land elong the now constructed|
higaways. —

The highways affected by this
order :are as

follows: -
1. Alaska Highway - from:Canadien Border to Big Delta.
2+ Glenn Highway - from Tok Junction to Gulkana.

1/31/47 PLO 366

Revoked PLO 84 and PLO°12, esemended by PLO 270. The order with- |

drew the following land under the jurisdictionof the
| Secretary

ot
the interior for highway ‘Purposes:

“Ll. A strip of land ‘600! wide along the ‘Alaska Highway as

5.

constructed from the Canadien Boundary to the junction
with. the Richardson Highway at Delta Junction.—

2. A strip of lend 600' wide along tne Gulkana-Slana-Tok Road
(Glenn Highway) as constructed from Tok Junction to its
Junction with the Richardson Highway near Gulkan2. This
order also withdrew strips of land 50' wide and 20' wide
along the Alaska Highway for purposes of apipeline and



6.

telephone line respectively. Pucp=Ping stations for the
pipeline were also withdrawn by this order, es well as
22 sites which were reserved pending classificaatioa end
survey.

E/10/89 — FLO 601

Tois order revoked E.0. 9145 as to 200! withdrewal along GlennEignway from Chickaloon to Glennallen. .

It also revoked PLO 385 es to the 600' wide withdrewel elong the
Alecske Hignway from the Canadien Bounéary to Eig Delta and along
the Glenna Eighway from Tok Junction to Gulkane.

It withdrew lends for highway purposes along the highways given
below. The width of each withdrewal is shown to the right of the
name of the Bienwey Those underlined are in. the Anchorage

Land
District. .

Alaska wey: 600" ‘wide

300' wide-
BK Jet. to Guikana ): 300" wide ;

The250veresis weredesignated as “through“roads” by this order.
The foilowing roads were desigznsted as feeder roads and ea strip
of land 200' wide was withdrewn for eech of them. Only those
underlined are within the Anchorage Land District. . -

teese Highway Elliott Highway
McKinley Park Roed Ruby-Long-Poorman Read
Anchorage -Potter-Indian Road Nome-Solomon Road. —

Pok-Bagle Road Kenai Leke-Fomer Road
Fairberks -College Reed

, Circle Hot Springs Road
Anchorage-Lake Svenard Road.

All other roads were classified es local roads end a strip of jand100' wide was withdrawn for each of them. ~ -

10/16/5L PLO 757

Tois order accomplished two things:
1. It revoked the highway withdrawal on all "feeder" end

““local" roads established by PLO 601.
2. It retained the highway withdrewal on ell the "through

roads" mentioned in PLO
601 end

edded three highveys +o
the list. .

Richardson Highway
Glenn Hignuay (Anc]

300 wide
norage to Glennallen): 300' wide

nm gnwa’
Tok Cut-Off (Ch

Te



10.

After issuence of this order fhe
oaly highways still

withdrawn are those Listed |
below. Also shown is the totel

wictn of tne withdrawal. EHignwaays
in the Anchorege Land

District are underlined. '

Alaske Highway - 600!
Ricnerdscen Highnuay - 300!
Glenn

#3 pavewy
- 300°

Faines Hisnvay - 300! .

m= - 300' .
xtion in tue'

Chugech Nationsl Forest)
Anchorage -Leke Sveneré Hignway - 300°
Fairdenks-College Bi

gawey.
-
300"

Seve

Tne Lands released by this order becane open to abproprietion, subject
. to the

pertinent,
easement set by Secretarial Order No. 2665, discussedvelow. --

‘Secretarial’ Order No. 2655
This order,“issued.on the. sene

2

date as PLO 757,
:

fixed the wiéth
|

of‘all puolic Highways in Aleska which were established or main-
seined under the jurisdiction of the Secretary of the Interior... It
restzted thet. the lends embraced in "through roads" were withdrawn.
2s shown under FLO 757 above. It also listed ell the roads then
classified as feeder roads and set the right-of-way or eesement
(as Cistinguiished’from a withdrewal) for them at 200'. ae right -
of-way or easement for local roeds-remained at 100°.

TA1/s2 Amendzent Ko. 1 to Secretarial Order No. 2655'

This axendmant ‘reduced the 100! width of the Otis Lake Road, a Jocal
ro2é not withdrawn in the Anchorage Land District, to

60!
in Section 21

of T. 13.N., Ro 3 Wo- ~

9/15/56 imendmentNo. 2 to Secretariel Order No. 2665

This amendment edded
‘the ToLlowing. highways ‘to the list of "through"

roads: -— ~

Fairbanks International Airport ‘Road
Anchorage-Fourth Avenue-Post Road
Anchorage-Intern2tioralAirport Road
Copper River Highway
Fairbanks -Nenan2 ‘Highwey ~

Sterling Highway
Kenai Spur from Mile O to Mile 14
Felmer-Wesilla-Willow Road

,

a

rd-Anchorare
(exclusive of that -x:

20/25/52&.

3.



Steese Hichwey from Mile 0 to Fox Junction
The Anchorase-Leké Sverard Hignway wes redesignatedthe Anchorage -Spen2ra ai gawayThe Fairoanzs-College Hignvay 1:i2s deleted fron the
list of through roads.

®-2 following highways were deleted from tne "feeder" road list:
~verling Highway

,

University to Ester Rosd -

,

Kenai Junction to Kensi Road
Palmer to Finger Lake to Fesille Poad
Paxson to McKinley Park Road
Steese Highway from Mile O.to Fox Junction

The following
roads were added to. the list of "feeder" roads:

Kenei Spur from Mile 14 to Mile3i‘Noma -Kougerok Road

Kore ~Teller Road... aM~ 4 -

Act of
jugast L; 1956 “pile Lew 892 veli.

Thepurpose of this Act was to provide
-

for ‘the disposal of public.
lands within highway, telephone and pipeline withdreweals in Alaska ;
subject to appropriate easements. This Act peved the way for the

,

issuance of 2 revocation order (FLO 1613) wnich would ellow claimsnts
and owners of land edjacent to the highnwey withdrewal a preferenceright to acouire the adjacent land.

April 7, 1958 FLO.
1613, . :- |

.

This order accomplished the intent of the Act of
August

ly,, 1956
Briefly, it did the ‘following: ~~

. .

1. Revoked PLO 601, es modified by PLO 757, and provided a -

means whereby adjacent. claimants and owners of lend could
acquire the restored lends, subject to certain specified
highway easements: The various methods for disposal of the
‘restored lands are outlined in the order.

2. Revoked PLO 386 as to the lends: withdrewn for pipeline and
telephone line purposes along the Alaska Highway. It pro- -

vided e2sezents” in place of the withdrawals. -

Act of June 11, 1960 Public Law 85-512

Tnis Act amended the Act of August 1, 1956. This was a ‘special actto ellow the owners and cleim2znts of lend at Delta Jumtion and Tok
Jurctioa a preference right to purchase the lend between their property



and the centerline of the hignvey. The Act was necessary since the
land in both tovns wes still reserved for townsite purroses, even
eiver the hicaway, telephone lina, and pipeline withdrawals vere
revoked. Te, .



Reference No. /¢ 9

a{ster Data

Vol. 3 :
‘ PLO No. 3 1613

Page: Date PLO signed: 4/7/58

&° The easements establuhed under
Paracraphes 3 and ¢ of this order shall

.
. :

” extend across both surveyed and unsure

TIME 43——PUBLIC LANDS: . veyed public lands ceserided In’ paras

INTERIOR
. graphs 1 and 2 of this order for the

. . specified distance on each sice of the

Chepter -——Bureou of Lond Maneges eenterline of the hinhways, telephone
‘Une and pipctine, as those center lines

ment, Deporment of the interior are definitely located as of the date of
ApperdinwnPealle Land Orders _

this orcer. ‘
{Rubus Lecd Oras $613}

6. The lands within the esseaients

22808 .
established by paracraphs 3 and 4 of

. t t. : this order shall not be occupied or used

Avssxa .
for other than the hichways, telesraph

: ine and pipeline referred to In

aeeecear teives hice wastavee soee graphs 1 and 2 of this order except with

anes For sucH wat PUNPOSES, PAs
the permission of the Secretary of the

TIALLY PEVORING PUBLIC Lane ORDER H
. Interior or his delecale

a9
provided Oe

308 OF JULY 21, te7 on acetion 3 of the act of Ausust 1. 1956
‘ ° (10 Stal. 858). provided: that if the jands

fy virtue of the authority vested in - erossed by such casements are under the
the President and pursuant to Executive Jurisdiction of a Federal deparunent or

| Order’ No. 10385 of May 36, 1952, and agency. olher than the Dcparument of
the act of Aucust 1. 1886 (70 Stat 898) “the Interior, or of a Territory, State, of
& ts ordered as follows: : ether Oovernment subdirision or azency,

L. Public Land Order Ne. 601 of such permission may de granted only
August 10, 1949, as modified by Publis with the conacnt of such desariment,
land Order No-7$7-of. October 14, 1951, _ gency, or olber sorernmmcolal unit.
‘seserving for highway purposes the pub- . 1... The lends reicascd {roa withdrawal

* Ye lands In Alaska lying within 300 feet |

on each side of the center line of the “By paragraphs } and 3 of this order,
Alasks Highway and within 150 fcet on which, at the dau of this order, adjoin
each side of the center line of the Ricb= Jands in private ownersnin, shall be ofe
arason Highway, Glenn Highway, Haines Sered for azle at not icss than thelr ape
Itchway. the Seward-Anchorage Highs

— praised value, ae determined by the ave

way (exclusive of that part thereof, thorized oficer of the Bureau of Land
uithin the boundaries of the Chugach - Management, and pursuant to section 2

National Forest), the Anchorage-Lake of the act of August 1, 1956, supra,
Bpenard Highway, aod the Pulrbents- Ownere of such private lands shall have
Coliece Highway, is hereby revored. a & preference right to purchase al the ape .
* 9. Pupiile Land Order No. 386 of July praised value so much of the released

|

31, 1947, so far as it withdrew the follow. lands adjoining thelr privale property
ing-described lands, identified as items as the authorized oMcer of the Bureau of
fo) and td) In sald order, under the jur> Land Management deems equltabie, prow,
lsdiction of the Beerelary of War for +, Wided, thet ordinarily, owners of private .

right-of-way purposes for a telephone Jands adjoining the lands cescribed in
- ne and en of) pipeline with appurtee paragraph 1 of this order will have a
Bances, is hereby rrvoxed: Dreier ee cite tne!

purchase released
adjoining property. only up

ew!weet's tlennone foee wide 23 fortes
to the centerline of the highways located

Ermsleucted generally parallel to the Alaata — : therein. Preference right claimants may
Hianwey trom the AlastasYukon Tervitery faake application for purchase of ree

_e ternary te the function of tbe Alesse
* Jeased lands at any time aftrr the dale

Wigneay with the Riebardessn Highway pear of this order by giving police to the ape
Die Prita, Alnoaa, propriate land oftce of the Bureau of .

aw” A strip of tend 20 feet wide, 10 feet _ Land Management, Lands described in

pal nite peit aneet tw aT nie
aad. his paragraph not claimed ty and sold

Highway irem the AlasterTusen Tertiery
to preference claimants may be said at

Puuneary te the juvction ef the Alaska public avetion af not Irss than their ape
Itenesy with the Richaréaos Hignhwsy wear praised value by an authorized oflicer of
ang Delia, Aisoun, ;

the Bureau of
Land Manezement. proe

3
: ¥ at preference claimants are first

inviuaine Courenanee rene.
: given notice of their privileze to exercise

. 6nd service sreas, over and necrons the |
theie preference rizhts dy a notice ade

‘Jaimie deserived In paragraph 1 of this ' Greases to their last address of reeord in

@rdler, extending 150 fect on cach side of mt
ofes tn tne Territory in whieh thew

the center line of the highways mene Bee
to their private lands Is recorded. -

Moned therein,ta hereby establia wen
Hotice alsall give the preference

4. An eaucroent for telephone ie pure
claimant at least 60 days in which to

eves in, over. and across the lands deo
mere application

to exereine his prefere ,

etihed in paracraph 2 ca) of thie order, Ried
Fiat; and if the sppiication ts net

#stonding 25 feet on ench side of the
ied within the time apecified. the prete

UWiepnene line referred to In that patne
erence riant wilh be lost. Preference
TIENL claimants will also lose their orese
erence rizhts if they fail to pay for tne
lends within the time period apecined by-
ie authorized oMeer of tne Dureau of
Land Manecement. ehich Ume period
shall not be less than 80 Gaya.

Grath, and an easement for pipeline pute
pov.rs, Im, Under, Over, and acress the
larete deceribed In paractaph 2 (bd) of
ihte mnder, extending 10 feet on each side

_

SC the pipeline recerred to in Unat paras
Srovh. are hereby established, toxether
sth the right of ingress tnd egreas to all
erections of the above easements on and
errnae tre lands heredy released from
vllndrawal



§. The lands released from withdrawal
by paragraphs } and 2 of this order,
whieh at the date of this order, adjoin
Jands in valid unperiected entries, locas
tions, or scitiement claima, shall be sub=
ject to inclusion in such entries, locations
and claims, notwitigtanding say statue
tory Hmitations upon the aren which
may be Included therein. For the pure

of this paragraph entries, loca-
tons, and claims include, but are not
lumited to, certineates of purchase under
the Alaska Public Sale Act (63 Gtat, 679;
48 U. &. C. J64a-e) and iesses with op-
tlon to purchase under the Small Tract
Act ($2 Stat. 609; 43 U. S.C. 6&2a) as
amenéed. Holders of such entries, Jocs-
ons, and claims to the lands, If they
-have hot sone to patent, shall have s
preference richt to amend them to tne
elude so much of the released lands ad-
joining thelr property as the suthorized
oMcer deems equitable, provided, that
erdinarity such holders of property ad-
Joining the lands described in peragraoh
3 of-this order will have the richt to ine
elude released lands adjoining such prop=
erty only up to the centerline of the
Highways located therein, Allowsences
of such amendments will be conditional
upon the peyinent of such feces and come
missions as may be provided for in the
regulations governing such entries. loca«
tions. end claims together with the pays

_ ment of any purchase price and cost of
survey of the jand which may be estad=
Yahed by the law or regulations governs
tne such entries, locations and claims, or
whieh may be consistent with the terma

. Of the sale under which the adjoining
land 13 held, Preference right claim-

. ants may make application to amend
their entrier, locations, and claims al any
time after the date of Unis order by gtve
ing notice to the appropriate land oMce

|

ef.the Bureau of Land Management,
Lands described in this paragraph, not
claimed by and swarded to preference
elaimants, may be acid at public suction
at not less than their aporaised value by
ihe authorized officer of the Bureau of
Land Management, provided (nat pref-
erence claimants are Arat given notice of
thelr privilege to exercise their prefere
ence tiahts by a notice addressed to their
last address of record in the appropriate
land emee, or if the Wind ts parentet, in
the Territory ut whieh to Uber pre
vate land Ja recorded. Buch notice shell
give the claimant at jeast 60 days in
which to make application to exercise
Als preference right, and Uf the aoplica«
tion is not Nied within the time epecified
the preference right will be loat, Pref-
erence right claimants will also lose their
peeterence rights if they fall lo make any
tequired payments wilhia the lime pee
Pied apecified by the authorized ofdcer
of the Bureau of Land Management,
which (ime period ahall not be bess than
80 dara. - :

9. (a) Any tract released by Paragraph |

Lor 2of this order from the withdrswels
made by Publie.Land Orders Nos 691,
3 modificd. and 386, which remains un-
sold alter being offered tor sale uncer
Paragraph 7 of 8 of thus order, shall re-
main open te cfera to purchase under
Geetion 2 of the act of August 3. 1956,
supra, at the appraised value, but it shall
be within the dlcretion of the Secretary
of the Interior of his delegate as ©
whether such an offer shall be accepted.

(bd) Any tract released by Paragraph 1

or 2 of this order from the withdrawals
made by Public Land Orders Nos. 601. 08
modified. and 386. which on the cate
hereol does not adjoin privately-owned
Iand of land covered by an unpatented
claim or entry, is hereby opened. subject
to the provisions ef Paragraph 6 hereol,
if the tract ts not otherwise withdrawn,
to settlement claim. application, selec-
tlen or location under any spplicsbdie
public land Iaw. Such a tract shal} not -
be disposed of ad a tract of unit separate
and distinct from adjoining pubile lands
Outside of the aren released Dy this order,
but for disposal purposes, and without
losing its idemity, Uf it ls already sure"
veyed, 3t shall de treated as having
merged Into the mas of adjoining public
lands, subject. however, to the easement
80 fat 03 St applies to such lands, .

fe} Because the act of August 1. 1958—
€70 Stat. 898: 48 U. S.C 420-4200) Is an.
act of special application. which suthor-
izes the Secretary of the Interior tomake
Gispasals of lands included in revocations
such as made by this order, under sucn
Jaws as may be specified by him, the |

Preference-right provisions of the Vet~ .

trans Preference Act of 1944 (58 Stat
247: 42 U. S.C. 2796384) a3 amended. snd
et the Alaska Menta) Health Enabling
Act of July 28, 1956 (79 Stal Tee: 46
U. & C, 46-35) wil) not apply to this .
order.

30, All disposals of lands included in
the revocation made by this order, which
are under the jurisdiction of a Federal
Gepartment or agency other than the
Department of the Interior mey be made
enly with the consent of auch sepert.
ment or agency. All lands disposed of
wonder the provisions of Unis order ahall

- be subject to the casement estanlished
vy this order.
iL, Tne boundaries of all withdrawals

and restorations which oa the date of
this order adjoin the highwey easements
erested by this order are hereby exo
tended to the centerline of the highway
easements which they adjoin. The
withdrawal made Dy this paragraph shall
include, but not be luailed to the with=—
Grawats made for Air Nervigation Sits
No. 7 of July 13, 1954. aoa by Publis
Land Orders No. 338 of July 31, 1947. No.”
622 of December 15, 1949, No. 508 of
Feprusry 27, 1952, Ne. S78 of June 18,
1956, No. 1037 of December 14, 1954, No.
1089 of January 21, 1955, Ne, 1139 of
April 15, 1958, No. 1179 of Juss 28, 3945,
and No. 1181 of Juas 29, 1954,

Roora Farner.
Asstatant Secretary of the interior.

Arar. 7, 1958. .

[P. Don 60-2680; Pited, Apr. 10, 190;
a:am)



Office of 1ndSecretary
{Order 2663, Amdt. 2]

-
- ALASKA . mo. RICHTS-OF-WAY FOR HICKWAYS

: Srrtrarsrm 15, 1956. -

“a, Section 2 (a). (1) is amended by
adding to the list of public highways,
designated es through roads, the Faire‘
banks-International Airport Road. the

- Anchornre-Fourth Avenue-Post Road,
the Anchorage International Airport-
“Road, the Copper River Highway, the
Fairbanks-Nenana Highway, the Renslt
Highway, the Sterling Hichway, the
Kenai Spur from Mile 0 to Mile 14, the
Palmer-Woasiila-Willow Road, and the
Bteese Highway fromMile 0 to Fox Junce
tion; by re-desiznating the Anchornge-

- Lake Spenard Highway asthe Anchor-
age-Spenard Hishway, and by deleting

- the Fnirbanks-Collere Hishway. - .

2. Section 2 (a) (2) is amended by
“deleting from the Hst of feeder roads
the Sterling Highway, the University |to
Ester Road, the Kenal Junction to Kensi
Road, the Palmer to Finger Lake to -

Wosllla Road, the Paxson to McKinley
Park Rond., and the Steese Highway,
fromMile 0 to Pox Junction. and by add-
ing the Kenai Spur from Mile 14 to Mile

-

Nome-TellerRoed.” 22Farp A. Bzaton,>= 4

31, the Nome-Kougarok Road, and the

|Secretary of the Interior...
+ [F. B, Doc. 66-7583; Filed, Bept. 20, 19563.

. 8:43 a.m) .
2

|
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—Ofce of the Secetary .
* + {Order 26S]

Bscrzs-07-War rea Hicarwars ms Aus=s
- Ocrosz 16, 1951.

Brertos 1. Purpose. (a) The purpose
of thisorderis to (1) fix the witth oc oll
public highways in Aleszs establabed
or maistained under the jurisdlcoa as ~ -

the Secretasy .of tha Interior and (3)
prescribe a uniform procedure for the
establishment of rights-of-say or ease~
gments over or 2crOss the publics lands for
such highways. Authority for these aco
tigzs is contained in section 2 of the acs
of June 30, 1933 (47 Stat, 440.864
3218). . .

Sxe. 2, Width of public highways.
“a) The width of the pudlis highways"
dn Alaska shall be as folows: :

- (1) Por throush roads: The
Sishway shall extend 300 feet on e255
gide of the center lins thereof. The
Richardson Wisnway, Glens Highway,
Sains Hishway, Seward-Anchorsge-

chway, Anchorace-Lake Sperare
Bishway and Patrbants-Cobese Hisb-
way sball extend 150 feet on each side of

abe center line thereof, ."
(2) Por feeder roscs: Abbert: Rose -

‘Cod!sy Istnnd), Edzerton Cute, -

Highway, Seward Peainsuls Tram road,”
* Breese Highwaz7, Sterling Hichvay,
Jor Highway, Northway Junction to Alre
port Read, Palmer to Matenuska toWae -

silla Junction Read, Palmer to Finger .

Lake to Wasilla Read, Gican Bissvay
Junction to Fishhoo® Junction toWastta
to Enlk Road, Slaxs to Naccna Rosd,
Keral Junction to Kenal Read. Valverte
gity to Ester Rosd, Ceatral to Cirete ot
Springs to Portase Creek Road, Manley
Flot Springs to Durcka Fload,North Pars

. Boundary to Eantish=a Road; Paxson tor
DecKialey Pars Rozd, Sterling Le=cins ,

‘to Ophir Road, Iditarod ta Fist Read,
Dilinsham to Wood River Noed, Ruby,
\to Lorx’ to Poorman Rosd, No=met

“¢9 Council Rosd and Nome to Ecssie|

1137
cy. O. &&
feon-le-Sl

“Read shal ench extend 169 fcet on each

ciderftbesae Ure thereef. °

3) For roads; AD public reccs
bot closiGed as threush reads er feei=e
Teods shall extend 50 feet on each cide
of the center Line thereof. -

G20. 2, Establishment of rights-of-sy
or essementz, (a) A reservalisa ‘cor

hicheay purposes coverings the lands cme

Sscecd in the throusds roads mestiissed
in scction 3 of this order

was macs £7
Pubue Land Order No. €01 of August 10,
1849, 2s emended by Public Land Ores:
No. 787 of O er} 951. That ercer

a

Opcrates as a complete segregation of the j

land from all forms of fppropriatioa :
under the public-land laws, including th
raisins and the mineral leasing lawa.

°

(>) Aright-of-way or ezsement écs>
highway purposes covering the liscs
exabraced in the feeécr rosds and the

Joo] roads equal in extent to the widan
of such reads as established in section’2
of tus order, ds hereby estabilshed fcr
such roads over and across the pubdlis

(c) Thue reservation mentioned In -
poragranh (a) and the rights-of-way or
eascments mentioned in phressaph (>)
will attach as to all new cocstruction
involving public roads in Alasza whea
the survey stakes havo been set on che
§round acd notices have Deen posted as
appropriate points along the route of tie
now construction specifyins the typeacd .
widts of the roads,
Gre.4 Roed maps to be filed in prover

Zand Ofice. Bars of all public roads in
AlssSa .beretofore or hereafter con< -

sezucted showing the location of tha
rosds, together with appropriate pian
end specidcations, will be filed’ by ths
Atasts Read Commission in the prope>

{

La=4 Once at the earliest possible data -

tor the information of the publics, .

Osean L, Caurcean,
Secretery of the Interior,

[P. R. Doc. 53-1255; Fused, Cot, 19, 1951;
; 8:48 a. ma} . ..

fi1~
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»
% acmssssee OF Frcs 22S OFTS HS. Gor
f OF AUCTSS 29, 2545, 2TETAvETS Poste
' ‘Laos’ TOR Eoorwar PoaPosss :

the aucherit7 vested n°
_thePresiden’ Sasseaas wo Exeeuttys.
}Osder 9327 ofArca24, 2553, Kh ts osdered
as follows: .

The sixth poretraph of Public Land
CscerNo, €63 of 2=s2ss 23, 1049, reserve
ing pobile lames fir Ss=T37_purpescs, |

ecommexne!ing with the worus “Sudject to
Walid existing sishs*, 2sbezel ascended
‘to read as fonows: :

:|?

TT cess ceeerts7y9

i
,

theboundaries of the CauvzachNout -

Toress), the Asshorare-Lake Sponard
sishwoy, ond the Palirsasts-Cotoca

*,achway ove hereby withdrawn from ait
0mm oF Sppscomation usdey the subiic-
Jand Jaws, including the minfns and
mineral-leasisg laws, and seterved for
Disawsy purposes, ° . °

asements having been established on °

the lands released b7 this order, sucha |lands aro not Gnen to assroprintioa use:
der the public-land laws except es 5 partSubicet to vad SSESns Stshts and to ‘of a egal subdivision, { surveyed,or anexisting surveys 22a vithesawsis for Indjaccat area, Lf unsurveved,and Subicss -

other than bishwar popscss, the public .
lands in J22ss> within 229 fsck OS
each stds of the exces Ems of the Bjest=5 '
Bighwey amt-wistt= 1:5 feet on ccch *

sida of the cemterima 52 che Richareson, ©

dishway, Gler= Sshwsy, Saises Zighe .

way, the Sesecti-sascmsee, Sicaway 1

fexclusive of SW. Seeot within :

OtSeo of a Ssoctsry ~

sOc2 Do} : :
Rresss-0r- Wat Som oi Accom,‘ Oczes= 16, 1651,

©

Scewen 1. Puspese. (2) The porpeso
of this orderfs t3 (2) Sia the wets of all
public Eiseweys S 2tesea estabdishcd
or maintained trier che Susisdiction cf
tho Secretary of <22 caceciss and (2)
presesis2 s umticm srosseésra for tha
estebitssmess of righcs-clewsy or ccsce 5

Ments over or gerecs Se sass lands for {

Buch Ligawess. 2cthosicy ser these ace
tions is costatmad = sosctcn 2 63 the ass
of Juze 20, 1932 (7 S22. 455, 63U.S.C
o2in). :

a

_,
Sze. 2. Wile cf guste Mohksscu=. |(a) Tne width of ste yoble Alzhways ;

: 4m Aleses shat D2 2s Icisas:
(1) For throzm seccs: The Alosia:Siechway shek exams 350 Lees on exch |

side of the cencer Eze thereof. Tno-
Richardson Eishway. Glemrn Etghwey7,
Saizes E’shasy.
Bighway,

Essasd-anchoraso
ASChOAseise

=
=SpeasrdSee Coote ot SP eee

Way shall 253 fees om ecch side cf
thecenterMea theracZ .

(2). Por- feeder resis: Sbtet Read
~-“the survey stakes bave } cet on tho"Rodis: Istare), Zi sz=tom Czte®, SUicts

sowey, Seward Srminmm's Trem rose, -

_, Svecte SChwiz, EXIM as Slohway, TayeJor Zighwsy, Nosessox Somstion to Alte

Tatatee FSS== DeeLaxe Wasa Sood, Geta Hishwayz
-

Junction to Fizhhss=Somessa toWasilla
to Sats Read, Sims +3 Natesna FRosd,:enat Junction ts Sass! Rasd, Univer_
sity to Sster Rost, Sot sal to Circle Sos,
Springs to Pasiszs2 Comes Road, Nantz”Eot Sorings tsDass Boast.Noms Past

* Souezac7ta Besd, Pexsen 43”“
Meminly Part Pott, Sting Lasdicz2
Diinsham +o Woes Reed, Rusy
to tess % Psocmsaa x

-wot tha contes ine

totho pertiness easement.
* OcseasL. Caarzay, °

_ Seoerctery of the interior. .
Ocfocza 15,1551, - .

(2. R. Doa. 3-i2675; Pulsed, Ook 19, 19513
9:03 & m] -

“mot classiGse 235 throwsia roads or foscav,w?stads shall extend §3 fest on ease cts
oh oor
anescos,~ ."Sze. 2. Sstedlichzent of righis-ofewsy

OF Casciiet3. (2) A reterystisa fer
Bignway purposes covering the inxcs ome
braced in the throusas reads mentioned
in section 2 of this order wes made b7
Pubilo Land Order No, 601 of Aucuss 10,

. 3849, as arsexdsd by Public Lend Crees .
Wo, 157 o2 OctoSer 16, 1651. That creer
Operates os & compicts segregation oF i553.lend from all femms of sppronristics

> uncer the publc-lasd laws, including tha
_qMining and the miimeral leasing laws,

(3) A right-of-wey o7 easement fer_Rishway purposes covering the lascs
!—~embraced tn the feoder resds and tho”
--Jocal roads equcl in extent to the

of such roads cs esiadlisaed in section S-
Oc this orcer,.is.coreby establsacd sor~" Such roads overs and. ceross the puss.8

~"- (ec) Tne’ reservation mentioned | in
Elghway soho oss-College Righ- .- PerScrapa (a) and the sicats-of-way co.,

ensements mentioned in paracréph
will attach as to all new cerstruction
. Involving pubile reads ia Alasia when:

cxpucd exd roiiccs have been posted cs:
appropriate points along the route of Sha:
“Rew construction specifying the Gpaasc -

“port Road, co Leaseausen toWee |”WeGth of the reads.
‘| Bre4. Rosdmes tobe fled in sreser
Lond Office. ars of all pubue resds in.

beretszora or hereafter cone.flesios
ceracted showias’ the leeattsa of tho
scads, tagether with appropriate pinss
ond cpecifensors, wil te Sicd by tzo
Ala akon Roig smmirssa in the pross>
sez tho infesmation af the puslic.

. Osean L. Curae,
Scorcisry of te Intoricr.

(P Th Doe. 51-10534; Pued, Cor: 8:46 @ 2} .

Cums G% tho ecsless posmbla cat |

30, 35535
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[Public Land Order 601]
ALASKA

RESERVING PUBLIC LANDS FOR IMIcHWAY
Puaroses

By virtue of the authority vested in the
President and pursuant to Executive
Order No. 9337 of April 24, 1943, it is
ordered as follows:
Executive Order No. 9143 of April 23,

1242, reserving public lands for the use
of the Alaska Road Commission in cone
nection with the construction. operation,and maintenance of the Palmer-Riche
arcson Highway (now known as the
Gienn Highway), is hereby revoked.
Public Land Order No. 336 of July 31,

1947, 1s hereby revoked so far as it relates‘to the withdrawal, for highway purposes,
of the following-described lands:
(a) A strip of land 600 {cet wide, 300

{ect on each side of the center line of
the Alaska Hichway (formerly the Cann-
jan Alaskan Military Highway) as cone

structed from the Alaska-Yukon Terri-
tory boundary to its junction with the :

Richardson Highway near Big Delta,
‘

Alaska,
tb) A strip of land 600 feet wide. 300°)

fort on each side of the center line of the
Gulkana-Slana-Tox Road as constructed
from Tok Junction at about Mile 1319 on
the Alasga Highway to the junction with
the Richardson Highway near Gulkana,Alaska,
Subject to valid existing rights and to,‘existing surveys, and withdrawals for:

other than highway purposes. the public
lands in Alaska lying within 300 fect on
cach side of the center line of the Alaska
Highway, 150 fect on each side of the
eenter line of all other throush roads, 100
feet on each side of the center line of
a:l feeder roads, and 50 fect on cach side
of the center line of all Iceal roars, in
accordance with the foilowing classifica.
ticns, are hereby withdrawn from ail
forms of appropriation under the public-
land laws, including the mining and min-
eral-leasing laws. and reserved for hich-

|.way purposes:
TraoucK Roaos

Alaska Hchway, Richardson Highway,
Glenna Higkway. Uaines Highway, Tox Cut-og.

Fezara Roaca
“BleeseHiahwer, Elliott Wicnway.McKinieyPorg-RoadAricnodeape-Potterelidlag Ruac

Ecverton. Cut-C5, Tex Eosle Read. Rubs-,
Leng-Poorman lcad. NomesSoiamon Raad,
Kenal Lakeelivmier Road, TetraenuaeCuuere
Revd. Anchorzcc-Lake spend Luad. CircieHot 3yrines Rows.

7F7
(le .60/

Hegel ey 199ax
bY

“Locas Roass’ All roads not classified above as Throushs
Roada or Peeder Roads, established or maine
tained uncer the jurisdiction of the Secretary
of the Interior.
With respect to the Jands released by

the revocations made by this order a7
" Not rewithdrawn by it, this order shalt
become effective at 10:00 a. Mm. on the
35th day after the date hereof. At thas
time, such released Janes, ai] of which
are unsurveyed, shall, subject to val:
existing rights, be opened to settlement
under the homestead laws and the home-
site act of May 26, 1534, 48 Stat. 669 (18
U. S.C. 461), only, and to that form of
appropriation only by qualified veterans,
of World War If and other quaililee sere
sons entitied to preference under the acs
of September 27, 1944, $8 Stat. 747. as
amended (43 U. S. C. 279-284). Com-
mencing at 10:00 a.m. on the 126th cay
after the date of this order, any of such
lands not settled upon by veterans snail
become subject to settlement and other
forms of appropriation by the - publ:
generally in accordance with the appro-
priate laws and regulations.

. Oscar L. Cuapasan,
Onder Secretary of the Inicrior,

Avcusr 10, 1949,
(PF. R. Doc, 46-6642; Pied, Aug. 36, 1943;

6:46 a. m.] .

72 f F.¥° PIT-
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July 24, 1047 *
(H. R. 1554) *

[Public Law pa)

Alaska,

48 U.S.C. §§
327.

Reecrvationof right-
of-way for roads, ctc.

Payment for value
of crops, ete.

July 24, 1947
{H. R. 2097]

[Public Law 20)

Northero Cheyenne
Indian Reservation.
Sale of timber, cte.

July 24, 1947
{H. R, 2825}

[Public Law 251]

AppropriatioGB AU
thovised for school
facilities.
&4 Stat, 1020.

PUBLIC LAWS—CHS, 313-315—JULY 24, 1947 {61 Stat.
(CHAPTER 313]

AN ACT
To amend the Act entitled “An Act providing for the transfer of

authorized and authority conferred by law upon the boardof road cones
hi

sioncrs in the Territory of Alaska to the Department of the Interior, and fother purposes’’, approved Jure 30, 1932.
P . *f

Be it enacted by the Senate and Mouse of Kd;rescntattves of rae
United States of America in Congress assembled, That the act entitled“An Act providing for the transfer of the duties authorized and
authority conferred by law upon the board of road commissioners in
the Territory of Alaska to the Department of the Intérior, and for
other purposes”, approved June 30, 1932 (47 Stat. £46), is hereby
amended by adding at the end thereof the following new section:
“Sec. 5. In all patents for lands hereafter taken up, entered, orlocated in the Territory of Alaska, and in all deeds by the United

States hereafter conveying any lands to which it may have reacquired
titlo in said Territory not included within the limits of any organized
municipality, there shall be expressed that there is reserved, from the
lands described in said patent or deed, a right-of-way thereon for
roads, roadways, highways, tramways, trails, bridges, and appurtenant
structures constructed or to be

constructed by
or under the authority

of the United States or of any State created out of the Territory of
Alaska. When a right-of-way reserved under the provisions of thisact is utilized by the United States or under its authority, the head
of the agency in charge of such utilization is authorized to determine
.and make payment for the value of the crops thercon if not harvested
by

the owner, and for the valuo of any improvements, or for the cost
of resnoving them to another site, if less than their value.”
Approved July 24, 1947.

(CHAPTER 314]
AN ACT

To declare the ownership of the timber on the allotments on the Northern Cheyenne
indian Reservation, and to authorize the sale thercof,

Be it enacted by the Senate and House of Representatives of the
United States of dmerica in

Congress
assembled, That. notwithstand-

ing the provisions of the Act of June 3, 1926 (44 Stat. 690) , the timber
on the allotments on the Northern

Cheyenne
Indian Reservation,

whether or not the Innds were hitherto classified as chiefly valuable
for timber, are hercby declared to be the property of the allottees and
muy hereafter be sold pursuant to the provisions of section 8 of the
Act of June 25, 1910 (36 Stat. 857; 25 U.S. C., sec. 406). Nothing
contained in this Act shall be construed to require the payment to the
allottees of the proceeds of sales made prior to the passage of this Act.
Approved July 24, 1947.

APTER 315[CHAPTER 315] AN ACT
To provide additional funds for cooperation with public-school districts (organized
and unorganized) in Mabnomen, Itasca, Pine, Becker, and Cass Counties,
Minnesota, in the construction, improvement, and extension of school facilities
to be available to both Indian and white children.

Be it enacted by the Senate and House of Representatives of the
Onited States of America in Congress assembled, That, in addition to
the amount authorized to be appropriated by the Act of October 8,
1940 (Public, Numbered 804, Seventy-sixth Congress), there is hereby
authorized to be appropriated, out of any funds in the Treasury not




