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Section Line Easements

Basis for section ine easements:

Act of July 26, 1866 (RS 2477) (43 CFR 2822, 43 USC 932)
Chapter 19 SLA April 6, 1923
Chapter 123 SLA March 26, 1951
Chapter 35 SLA March-21, 1953

The Mining Law of 1866 made an offer of free rights of way over un-
reserved public land for highway purposes. This offer became effective
on April 6, 1923, when the territorial legislature passed chapter 19.
Any lands in Alaska appropriated and patented after April 6, 1923 were
subject to an easement along all sections, 4 rods (66 feet) wide.

The section line easement law remained in effect until January 18, 1949.
On this date the legislature accepted the compilation of Alaska law
which also repealed all laws not included. The section line easement
law was repealed.

On March 26, 1951, the legislature passed an easement law which dedi-
cated a section line easement 100 feet wide along all section lines on
land owned by or acquired from the territory. This was modified on
March 21, 1953, to include an easement 4 rods wide along all other
section lines in the territory.

To have an easement on a section line means that the section line must
be surveyed under the normal rectangular system. On large areas such as
State or Native selections, only the exterior boundaries are surveyed,
hence there are no section line easements in these areas (until further
subdivisional surveys are carried out.)

Since all Federal land is reserved in Alaska at this time and since

the section line easement attaches only unreserved public land (at the
time of survey or at the same time after survey), it is unlikely that
the section 1ine easement will have much applicability on Federal lands
in the future. In any case, the section line easements will have no
applicability on any finalized D-2 land since the land will be reserved
at the time of any survey.

Land surveyed by special survey or mineral survey are not affected by
section 1ine easements since such surveys are not a part of the rectangular
net.

Section line easements relate solely to highway or road use by the
public. They cannot be used for powerlines or restricted private access.
The date of survey and appropriation of the land must be considered in
determining the presence of a section line easement.
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THE SUPREME COURT OF THEZ STATLC OF ALASKA

STATE OF ALASKA, DEPARTMENT

OF HIGHWAYS, )
)
Appellant,
)
V. ) File No. 3184
)
GORDON E. GREEN, VIOLA GREEN, )
A. LEE GOODMAN, JOAN D. - ) OPINTION
GOODMAN, )
)
Appellees. )
) [No. 1706 - September 1, 1978]

Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,
J. Justin Ripley, Judge.

Appearances: Eugene Wiles, Robert L. Eastaugh
and Stephen M. Ellis, Delaney, Wiles, Moore,
Hayes & Reitman, Inc., Anchorage, for Appellant
Murphy L. Clark, Anchorage, for Appellees
Green. David B. Loutrel, Croft, Thurlow,
Loutrel & Duggan, Anchorage, for Appellees
Goodman. :

Before: Boochever, Chief Justice,.Rabinowitz,
Connor, Burke and Matthews, Justices.

RABINOWITZ, Justice.
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The state brought eminent domain actions in the

superior court seek%ng portions of the lots owned by the

e2ens and Goodmans for use in the planned widening of
Tudor Road in Anchorage. The state claimed a right-of-way
extending 50 feet on either side of Tudor Road's center
line. The Greens and Goodmans argued that express provisions
in the patents to their lots limited the state's right-of-
way to 33 feet on either side of the center line. After the
state had amended its complaints, the parties stipulated to
consolidation of the cases for determining liability issues

and also stipulated to resolution of right-of-way issues by

1. The state's complaints were filed July 9,
1974. 1Initially, the complaints sought a 50 foot right-of-
w2y and a 20-foot slope easement (for lateral support of the
1 idway). The state filed amended complaints on November
12, 1974. The amended complaints omitted-.-the slope easement
and instead sought to acguire:

(1) an estate in fee simple for the 50 foot
right-of-way on both the Green and Goodman parcels
(excluding minerals lying more than 100 vertical
feet below the roadway's surface), and

(2) a temporary construction easement on and over
additional portions of the Green and Goodman

properties.

2. The Kerkoves and Urbaneks answered the statg's
complaint and alleged that "they are owners of a substantial
property interest" in the Goodman parcel. They have not

appeared in this appeal. :



2

, 3
summary judgment i1f the parties could acree upon the facts.

Subseguently, both the state and the propertv owners moved
for summary judgment. The superior court granted summary

judgment in favor of the Greens and Goodmans on all liability

issues. The state then brought this appeal.

A brief history of the Green and Goodman parcéis
is neceséary to an undersﬁanding of the parties' contentions
in this appeal; The lots were originally 0wnéd.by the United
States and &ere among landé withdrawn "from all forms of
appropriation under the public-land laws"s by thé Secretary
of the Interior in 1942.. Pursuant to that withdrawal order,
the lands were reserved for use by the War Departmen‘;‘.6 In

1949 the Secretary of the Interior,; acting pursuant to

executive order, terminated War Department jurisdiction but

3.. Pive separate actions originally were
consolidated; two of these involved the Green and Goodman
properties. The parties' stipulation expressly reserved
compensation and damages issues for separate trial or
determination "on an individual basis.”

‘ 4. The superior court ordered summary judg-
ment for the property owners on July 26, 1976. Final :
judgment was entered on September 21, 1876, for the Greens,
on September 27, 1976, for the Goodmans, and on October
28, 1976, for the Kerkoves and Urbanéks. :

5. Public Land Order 5 {(June 26, 1942),

6. 1Id.



provided that certain described lands, including the

property which was eventually conveyed to the Greens and

” d= :
Gor<mans, "shall not become subject to the initiation of

rights or to any disposition under the public land laws
until it is so provided by an order of classification

opening ;he lands to application under the Small Trac:t Act

8Such a classification order was issued the follow-

ing year; under that order, lots 11 (Green) and 12 (Goodman)
were made available for small tract disposition.

The Goodmans and Greens contehded that their
predecessor patentees first occupied the lots pursuant to
Small Tract Act leases and subsequently received patents to
the land from the federal government.9 The patenté con-
tained substantially identical reservations, including the
Fo*:owing language:

The reservation of a right-of-way for -
roads, roadways, highways, tramways,
trails, bridges, and appurtenant structures

constructed or to be constructed by or under
any authority of the United States or by

. 7. P.L.O. 615 (November 8, 1949; published in Federal
Register, November 16, 1949).

8. Small Tract Classification No. 22 (March 23, 1950).

9. The Goodmans allege that their predecessor
patentee occupied lot 12 on April 21, 1950, and received a
patent on April 28, 1952. The Green parcel (lot 11) was
leased from the United States on September 1, 1952, and
patent was granted on December 1, 1953.



any state created out of the territory of
Alaska in accordance with the Act of July

24,

1947 (61 stat. 418, 47 U.S.C., § 321(4])

The following typewrititen language was added to the printed

patent form:

This patent is subject to a right-of-way
not exceeding thirty-three (33) feet in
width, for roadway and public utilities
purposes, being located along the north
and west boundaries of said land. 10 /

After the issuance of Small Tract .Classification

Order No. 22 but before issuance of patents to lots 1l and

the Secretary of the Interior issued Secretarial Order

11

2665 establishing the width of public highways in

10.

e " —

The gquoted language appeared in the patent

to the Goodmans' property. The typewritten language in
the patent to the Greens' property stated that the right-
of-way was located along the north and east boundarles of

lot 11l.

ll. Secretarial Order No. 2665 reads, in part:

RIGHTS-OF-WAY FOR HIGHWAYS IN ALASKA

Section 1. Purpose. (a) The purpose of this

order is to (1) fix the width of all public
highways in Alaska establlshed or maintained
under the jurisdiction of the Secretary of the
Interior and (2) prescribe a uniform procedure
for the establishment of rights-of-way or
easements over or across the public lands of
such highways. Authority for these actions is
contained in section 2 of the act of June 30,
1932 (47 stat. 446, 48 U.S.C. 32la).

Sec. 2. Width of Public Highways. (a) The

width of the public highways in Alaska shall
be as follows:

(1) For through roads: The Alaska Highway shall
extend 300 feet on each side of the center line
thereof. {Other highways listed] shall extend
150 feet on each side of the center line thereof.



Alaska
of the
3ified
set by

of the

which were under the jurisdiction of the Secretary

Interior. For "local roads" -- all roads not clas-

as "through roads" or "feeder roads" =-- the width

Secretarial Order No. 2665 was S0 feet on each side

road's center line. Tudor Road was not among

12

named "through"” or "feeder" roads.

Wiiiaiond;

(footnote 11 continued)

(3) For local roads: All public roads not
classified as through roads or feeder roads
shall extend 50 feet on each side of the

center line thereof.

12. The relevant chronology is as follows:

Small Tract Classification Order

No. 22

Alleged date of "entry" on Goodman

parcel pursuant to Small Tract
Order No. 22

Secretarial Order No. 2665

Date of patent to Goodmans'
predecessor

Lease date of Green parcel
under Small Tract Order Mo. 22

Date of patent to Greens'
predecessor

March 23, 1950

April 12, 1950

October 20, 1951
(date of publication
in Federal Register)

April 28, 1952

September 1, 1952

December 1, 1953



In light of this administrative order and the
chronology of events relating to these lands, appellant
State of Alaska takes the position that the Green anéd Goodman
parcels were subject to a 100 foot right-of-way for Tudor
Road. Specifically, the state argues that the planning and
construction of Tudor Road by the United States effectively
appropriated land lying in the right-of-way and reserved
such right-of-way to the United States. Prior to issuance
of patents to lots 1l (Green) and 12 (Goodman), the 100
foot right-of-way reservation for local roads established by
Secretarial Order No. 2665 became effective. Thus, reasons the
state, a right-of-way extending 50 feet from the Tudor Road
center line onto portions of lots 11 and 12 was validly
reserved prior to the time private parties acguired vested
rights in the lots through issuance of the patents. As an
alternative to its motion for summary judgment, the state
asserted that a genuine issue of materlal fact existed with
respect to the Goodman property, i.e., that the date of
Tudor Road's construction must be established before the
respective rights of the parties could be determined.

The Greens argue that their property was unaffected
by the Secretary's 100 foot right-of-way designation becau;e
regulations under the Small Tract Act had segregated these
parcels from the operation of general right-of-way provisions

prior to the date of issuance of Secretarial Order No. 2665.



Thus, only easements reserved by authority of the Small

Tract Act apply. The Goodmans reiterate the Greens' position,
ut they furtherf contend that their predecessor patentee had
acquired vested rights under his lease pursuant to Small Tract
Classification No. 22. Since the patent was obtained by
operation of the same lease provisions, vested patent rights
rcelate back to the date of lease for purposes of determining
the applicable right-of-way. Because the issues regarding

the Green and Goodman parcels differ somewhat, we shall
discuss the two parcels sep&rately.

The state argues that Tudor Road had been appro-
priated by the United States prior to any interest vesting in
the Greens' predecessor patentee. Thus, the state contends,
Secretarial Order No. 2665 established a 50 foot right-of-
way for Tudor Road in the same manner as it did for other
"local roads."

The Greens do not dispute the federal government's
appropriation of Tudor Road to the extent of the actual

13 *
roadway and abutting shoulder. The Greens also acknowledge

13. The Greens devote a substantial portion of
their brief to the argument that the state's position is in-
correct because appropriation of land for a roadway does not
reserve a right-of-way beyond the width of the roadway and
abutting shoulder as actually established by expenditure of
funds or construction of the road. As we understand the briefs,
however, the state does not argue that the 50 foot right-of-
way was appropriated by the United States. Instead, the
state contends that once Tudor Road was appropriated,
Secretarial Order No. 2665 operated to establish a 50 foot
right-of-way =-- regardless of Tudor Road's original width.



that their.predecessor in interest was not in possession of
lot 11 until after the original construction of Tudor Road.14
In addition, they agree with the state that Secretarial

Order No. 2665 is valid within its proper sphere of applic-
ation; but they contend that neither the statutory authority
upon which Secretarial Order No. 2665 is based nor the order
itself is applicable to lands classified under the Small

Tract Act.

The Greens rely principally on this court's opinion

in State, Department of Highways v. Crosby, 410 P.2d 724
(Alaska 1966), to support their contention that 48 U.S.C.

§321a (1946) and Secretarial Order No. 2665 were inapplicable

: 14. The relevant chronology for the Greens'
property is as follows: : -

Secretarial Order No. 2665 October 20,‘1951.
(date of publication in
the Federal Register)

Application for small tract .
lease by the Greens' predecessor ,
in interest August 26, 1952

Lease issued to the Greens'
predecessor in interest September 1, 1952

Patent issued to the Greeng'
predecessor in interest for
lot 11 December 1, 1953



15
to lands classified under the Small Tract Act. In Crosby

this court determined that another statute, 48 U.S.C. § 321
4 (1952), was not applicable to lands leased or sold pursuant
to the Small Tract Act. The court relied upon congressional
intent as reflected in the legislative history of the Act of
July 24, 1947, codified as 48 U.S.C. § 3214 (1952), and
concluded:

[Tlhe 1974 Act, in speaking of lands

"taken up, entered, or located,"™ had

reference only to those public land laws

where discretionary authority on the part

of a government officer or agency to impose

reservations for rights-of-way was absent,

and was not intended to apply to those

laws where such authority existed. 16 /
The Small Tract Act gave the Secretary of the Interior dis-
cretionary authority to sell or lease small tracts "under
such rules and regulations as he may prescribe" and the
Secretary had issued regulations prescribina’a 33 foot right-
of-way without providing for the right-of-way requirements
contained in 48 U.S.C. § 321d (1952). Accordingly, the
general right-of-way reservation in 48 U.S.C. § 3214 (1952)
did not apply, and only the discretionary right-of-way applic-

able specifically to Small Tract Act lands was operative

: 15. Act of June 1, 1938, 52 sStat. 609, 43 U.S.C.
§ 682 (a) (1964). The Small Tract Act was made applicable
to Alaska by the Act of July 14, 1945, 59 Stat. 467.

16. State, Dept. of Highways v. Crosby, 410 P.2d
724, 727 (Alaska 1966).

-10-



In the case at bar, the state does not rely upon
48 U.S.C. §321d (1952); instead, it bases its argument
exclusiveig on 48 U.S.C. §321a (1952 and Secretarial Order
2665, The statute involved in Crosby was.enacted July
1947; the statute which authorized Secretarial Order No.
2665 had been enacted 15 years earlier onAJune 30, 1932
In addition, the subjects addressed by §32la differ markedly
from thbse.addressed by §3214. Section 321a govérhs the
transfer of road construction and maintenahce functions to
| Secretary while section 321d requires certain right-of-

reservations to be included in "all patents for lands

hereafter taken up, entered or located in the Territory of

: 17. The Greens acknowledge that Secretarial Order
No. 2665 was issued pursuant to the Act of June 30, 1932, c.
320, §2, 47 Stat. 446, 48 U.S.C. §321la (1946) That section
directed the Secretary of the Interior to "execute or cause
to be executed all laws pertalnlng to the construction and
maintenance of roads . . . in Alaska." :

Under the provisions of 48 U.S.C. §32la (1946),
all appropriations made and available for expenditure by the
board of road commissioners under the Secretary of the Army
were transferred to the Secretary of the Interior "po be i
thereafter administered in accordance with the provisions of
sections 321a-321d4 of this title."™ Id. The board of road
commissioners was also "directed to turn over" property for
the use of the Secretary of the Interior in constructing and
maintaining roads and other works. 1I4d.

Section 32la was repealed by Pub. L. 86-70, §21
(@)(7), June 25, 1959, 73 Stat. 146, effective July 1, 1959.

We note that both this court and the federal
courts have treated Secretarial Order No. 2665 as valid,.
although no direct challenge to its validity has been raised
See Myers v. United States, 210 F.Supp. 695 (D. Alaska
1962); Myers v. United States, 378 F.2d 696 (Ct. Cl. 1967).

-11-
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Alaska."™ The Crosby decision held that right-of-way reser- .
vations under 48 U.S.C. §321d (1952) did not apply to small
tracts because Congress intended §321d to operate only if no
discreticnary authority was available to reserve rights-of-

way when public lands were "taken up, entered, or located."
C;osby did not conclude that right—of—way reservations under

the Small Tract Act were exclusive or that additional discre-
tionary right-of-way reservations were predluded;

* Neither the Greens nor the Goodmans have cited any
authority indicéting the Secretary's intention to exclude
other potentially applicable right-of-way reservations.
Administrative requlations under the Small Tract Act stated:

Unless otherwise provided in the classific-

ation oOrder, the leased land will be subject to

a right-of-way of not to exceed 33 feet in width

along the boundaries of the tract for street

and road purposes and for public utilities.

The location of such access streets or roads may

be indicated on a working copy of the official plat

« s s 1.8 / ’ ’ ;
Thus, while the regulation may be read restrictively ("Unless
otherwise provided in the classification order . . . not to
exceed 33 feet in width"), its apparenﬁ objective was to
providé rights-of-way for "access streets or roads" and fpr

public utilities, not to eliminate other potentially

applicable reservations. As the state emphasizes, this

18. 43 C.F.R. § 257.16 (c) (1954).

-12-



, o 19
language and the parallel language of the lease suggest

the Secretary's concern with reserving access for other lots
within the_boundaries of the small tract lease area.20
Such provisions do not indicate that other rights-of-way
should be precluded. Nor does the language of the Small
Tract Act or its legislative history show Cecngress' intention
to preclude operation of all right-of-way reservations
except those specifically applying to small tracts.

In the absence of some indication that Conqress
intended right~of-way reservations under the Small Tract Act
to be exclusive or that rights-of-way reserved pursuant to

the Small Tract Act are incompatible with other potentially

applicable rights-of-way, we conclude that the various

19. The lease for lot 1l provided, in part:

(m) That this lease is taken subject to the
rights of others to cross the leased premises
on, or as near as practicable to, the exterior
boundaries thereof, as a means of ingress or
egress to or from other lands leased under
authority of this act. Whenever necessary,
the Regional Administrator may make final
decision as to the location of rights-of-way.
It has been determined that the land leased
herein is subject to a 33-foot right-of-way
along the north and west boundaries.

20. It should be noted that the case at bar
involves rights-of-way for a bordering "local" road gatheg
than rights-of-way for streets or utilities serving interior
lots.

-13-



discretionary rights-of-way must be allowed to operate
together. Thus, unless the 50 foot right-of-way created

by Secretarial Order No. 2655 is irreconcilable with the

P

21. The Department of the Interior also contem-
plated the possibility of non-exclusive, overlapping rights-
of-way from more than one source. The Assistant Solicitor,
Department of the Interior stated: :

[Tlhere could be an overlapping of rights-
‘of-way over a tract of land as where

a right-of-way generally provided for
under the act of 1947 . . . and specif-
ically referred to in a reservation desig-
nating a certain width, could intersect

or cross an access boundary road reserved
under authority of 43 C.F.R. 257.17(b).

Memorandum of Opinion of the Solicitor, Department of the
Interior, 1-59-2242.10 (Oct. 9, 1959). Although the memo-

randum is addressed to the express reservation of rights-of-

way considered in Crosby, it is significant because it reflects
.he Department of the Interior's position that the 33 foot right-
of-way appearing in small tract patents is not exclusive.

An administrative agency's interpretation of
its own regulation is normally given effect unless palinly
erroneous or inconsistent with the regulation. 1A C. Sands
Sutherland Statutory Construction § 31.06, at 362 (4th ed.
1972). See Udall v. Tallman, 380 U.S. 1, 4, 13 L. Ed. 2d
616, 619 (1965); Burglin v. Morton, 527 F.2d 486, 490 (9th
Cir. 1975), cert. denied, 425 U.S. 973, 48 L. Ed. 24 796
(1976). An administrative agency's interpretation of a
statute is not binding upon courts since statutory inter-
pretation is within the judiciary's special competency but
where the statute is ambiguous, some weight may be given
to administrative decisions interpreting it. Union 0il
Co. of Cal. v. Department of Revenue, 560 P.24 21, 23
(Alaska 1977).

-14-
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foot righ;-of-way created by regulations under the

Small Tract Act, the Green's property is subject to the 50

foot right-of-way.

Order No.

The Greens also argue that even if Secretarial

2665 applies to land conveyed pursuant to the

Small Tract Act, the order establishing a 50 foot right-of-

way and the administrative regulation establishing a 33 foot

right-of-way must be construed together. The Greens contend

only by limiting the right-of-way to 33 feet in width

will both the order and the regulation be permitted to

operate without nullification of one or the other; in addition,

the Greens argue, the 33 foot right-of-way is more specific

should control when applicable reservations are in

conflict.

The state counters by saying that the 50 foot

right-of-way established by Secretarial Order No. 2665 is

consistent with the 33 ‘foot right-oﬁ-way established by

administrative regulation because the purposes served by

the two rights-of-way are different.

Tract Act

43 C.F.R.

22. Regulations promulgated pursuant to the Small
stated: .

Unless otherwise provided in the classif-
ication order, the leased land will be subject
to a right-of-way of not to exceed 33 feet
in width along the boundaries of the tract
for street and road purposes and tor public
utilities. (emphasis supplied)

§257.16(c (1954

-15-



While we agree with the Greens that the 33 f
right-of-way reservation is more specific, it does not
follow that the 50 foot right-of-way may not operate. That
is, language of the administrative regulation, classification
order and small tract patent show a progressively narrower
focus on the Greens' lot; thus, the 33 foot right-of
reservation appearing in the patent is more specific than
the general right-of-way reservation contained in Secretarial
Order No. 2665. Nevertheless, the rule of construction
favoring specific provisions over general provisions need
not be invoked unless it is impossible to give effect
both provisions. As Professor Sutherland explains:

Where one statute deals with a subject in

general terms, and another deals with a

part of the same subject in a more detailed

way, the two should be harmonized if

ossible; but if there is any conflict, .

the latter will prevail, regardless of whether

it was passed prior to the general statute,

unless it appears that the legislature in-

tended to make the general act controlling.
23 / (emphasis added)

We think there is no serious conflict between the
two overlapping rights-of-way and no need to resort to the
rule of construction favoring specific provisions over
general provisions.

The Greens correctly point out that the 50 foot

23. 2A C. Sands, Sutherland Statutory Construction
§51.05, at 315 (4th ed. 1973) (footnotes omitted).

-16-



right-of-way makes the 33 foot reservation superfluous to
the extent of overlap. However, no actual conflict exists
between the two provisions. The primary purpose of both
reservations is to protect rights-of-way and that‘purpose
is served with regérd to the 33 foot provision even if the
actual right-of-way is larger than 33 feet. The other
purposes of the reservation specifically applicable only to
small tracts, street and utility access to interior lots,
are not impaired if the Tudor Road right-of-way is 50 feet.
However, the converse is not true; the purposes to be served
by the larger reservation for local roads cannot be served

. 24
as readily by a 33 foot right-of-way.

Other rules of constructjon also favor this
outcome:

As a general rule, where the language of a
public land grant is subject to reasonable
doubt such ambiguities are to be resolved

strictly against the grantee and in favor

of the government.

3 C. Sands, Sutherland Statutory Construction § 64.07, at 137

(4th ed. 1974) (footnotes omitted). See generally id. " §§ 63.02
63.03. Public grants must also be evaluated in light of other
rules and aids of statutory construction. Id. § 63.10, at 103

Administrative regulations which are legislative
in character are interpreted using the same principles
applicable to statutes. 1A C. Sands, Sutherland Statutory
Construction § 31.06, at 362 (4th ed. 1972). See generally
Kelly v. Zamarello, 486 P.2d 906 (Alaska 1971). 1In the case
of administrative regulations which deal with the same sub-
ject, their provisions should be considered together:

Prior statutés relating to the same subject
matter are to be compared with the new pro-
vision; and if possible by reasonable con-

-17=-



In light of the foregoing considerationms,
conclude that the superior court erred in granting
Greens' motion for summary judgment. Since there are no
genuine issues of material fact with respect to the Green
property, the state's motion for summary judgment should

have been granted.

(footnote 24 continued)

struction, both are to be so construed '
that effect is given to every prov1510n
in all of themn.

2A C. Sands, Sutherland Statutory Construction § 61.02,

at 290 (4th ed. 1973) (footnote omitted). In some
circumstances, the interpretation of one provision is properly
influenced by the content of another prcvision addressing
similar purposes or objects. State v. Bundrant, 546 P.2d

530, 545 (Alaska 1976), appreal dismissed, 429 U.S. 806,

50 L. Ed. 24 66. See also Stewart & Grindle, Inc. v. State,
.24 P.2d 1242, 1245 (Alaska 1974). As Professor Sutherland
explains: : .

The guiding principle . . . is that if it ~
is natural and reasonable . . . that members
of the legislature . . . would think about
another statute and have their impressions
derived from it influence their under-
standing of the act whose effect is in
question, then a court called upon to con-
strue the act in question should also allow
its understanding . . . to be influenced by
impressions derived from the other statute.

2A C. Sands, Sutherland Statutory Construction § 51.03,
at 298-99 (4th ed. 1973).
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To the extent that the right-of-way width affecting
the Goodmans' lot is dependent upon applicability of Secretarial
Order No. 2665, our conclusions.with respect to the Greens'
property apply. However, the dispute between the state and
the Goodmans centers on issues different from those discussed
in connection with the Greens' lot. The relevant chronology
for lot 12 is the primary reason for such divergence

The Goodmans cogtend that their predecessor patentee
had received a small tract lease to lot 12 prior to construction
of Tudor Road; therefore, when lot 12 was leased, the United
States had not appropriated any portion of the roadway. The
Goodmans further maintain that the original lease of lot 12
created vested rights in the lessee and that neither subsequent
construction of Tudor Road nor issuance of Secretarial Order
No. 2665 was effective to create a valid 50 foot right-of-

way.

25. The relevant chronology for the Goodman
property is as follows: ‘ .

Small Tract Classification No. 22 March 23, 1950

Alleged "entry" of the Goodmans' pre-
decessor patentee pursuant to small
tract lease April 12, 1950

Secretarial Order MNo. 2665 October 20, 1951
(date of publi-
cation in Federal
Register)

Patent issued to the Goodmans' pre-
decessor patentee for lot 12 April 28, 1952
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The state‘argues.that the Goodmans' predecessor
patentee acguired né vested interest ig lot 12 until issuance
‘'of the patent in 1952} Thus, since it is undisputed that
constructionfof Tudor Road had commenced prior to iséuance
of the patent to lot 12, the appropriation of Tudor Road and
the o?eration of Sécretarial;Order No. 2665 combined to
establish a 50 foot right-ocf-way. In the alternative, the
state contends that summary judgment should not have been
granted because a genuine issue of material fact éxisté with
respect to whether construction of Tudor Roadlwas begun
prior to the issuance of a small traét lease for ldt 12.

Although the parties havé focused on the guestion
whether the patentee's rights relate back to the date when
the;sﬁall tract lease wés issued, we beliéve the_mattér may
be resolvéd by'examining the effecgs’gf fhe lease'bn general
right-of-way provisions as implemented by.Secretarial Order
No. 2665. We already have concluded that the Smail Tract
Act and Small Tract CiassifiCation No. 22 did not segregate
all small tracts from the operation of other discretionary
right—of;way reservatibns. Accordingly, prior to issuance
of a lease or paten%, appropriation §f a roadway on lands
classified asAsméll tracts and.operation of Secretarial
Order No. 2665 were éufficient to estéblish‘a 50 foot right-
oféway. Our disposition of tﬁe state's appeal withvregard
to the Greens' lot illustrates such a situation. .

=20-



Once a lease to a particular parcel had been
issued, circumstances were differlent.26 Essentially,
the lease separated the land from other small
tracts; the lessee took the property subject to both the
general right-of-way reservations which applied at the time
of lease and the specific right-of-way reservations which
applied through the lease's provisions. Thus, the general
right-of-way reservation in Secretarial Order No. 2665
applied to the Goodman property only if the effective date
of lease was preceded by both the construction of Tudor Road
and the issuance of Secretarial Order No. 2665. That is
until the Department of the Interior had acted to bring
Tudor Road into existence, there was no basis for
Secretary's reservation of rights-of-way. Once construction
of Tudor Road had begun, however, the full administrative
authority granted by 48 U.S.C. §32la (1952) became operative
and the lessee of lot 12 took his lease subject to such

authority. The Secretary did not exercise that authority

26. With respect to leases of other public lands
in Alaska, the United States has been treated as having the
same rights and obligations as any other lessor. See Standard
0il Co. of Cal. v. Hickel, 317 F.Supp. 1192 (D. Alaska 1970)
aff'd. 450 F.2d 493 (9th Cir. 1970).
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until he issued Secretarial Order No. 2665 in October 1951.

""hus, prior to October 19, 1951, no generaf fight—of-way
reservation for Tudor Road had been established. ‘If the
order became effective with respec£ eo'Tudor Road before
issuance of the lease, we think the property was subject to
tﬁe 50 foot right-of-way; this conclusion is consistent with
our determination that the Small Tract Act and Small Trac£
Classificeﬁion-No. 22 did not segregate all small tracts
from the operation of generel, diseretionary right-of-way
reservations. However, if the general reservation became
effective after the lease had been issﬁed, we believe the
Secretary’must have intended that subsequeﬁt general res-
ervations would not apply and that his discretionary
reservatlon in'the lease would operate instead of such later
reservations. Any other construction..either would make the
general reservatlon.entlrely 1nappllcable to small tracts,

a result which is not supported by‘legislativelof admin-

istrative materials before this court, or would make small

‘ éll "26

tract leases and the patents derived from such leases completely

vulnerable to subsegquent right-ef-way,acquisition during the

term of the lease, a result which is inconsistent with

'Congress' apparent intention to transfer property interests

27. . Secretarial Order No. 2665 was issued on
October 16, 1951; it was publlshed in the Federal Registexr

on -October 20, 1951.
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28
through the Small Tract Act

In the case at bar, the lease to the Gooédman property
is dated June 30, 1950 29 and Secretarial Order No. 2665
not become effective until October 20, 1951. Thus, when
lease was executed, the 50 foot right-of-way had not been es-

tablished and the second requirement noted above was not met.

28. The potential multiplication of rights-of way
under Secretarial Order No. 2665 is illustrated by considering
the right-of-way applicable to a "new" local road pursuant
to section 3(c) of Secretarial Order No. 2665, which provides:

(c) The reservation mentioned in para-
graph (a) and the rights-of-way or easements
mentioned in paragraph (b) [establishing
rights-of-way covering lands embraced in
feeder roads and local roads] will attach
as to all new construction involving public
roads in Alaska when the survey stakes have
been set on the ground and notices have
been posted at appropriate points along the
route of the new construction specifying the
type and width of the roads.

Assuming that the lease provides for.a 33 foot right-of-way,
construction of a local road not in existence at the time of
lease presumably could proceed within the expressly reserved
width. Once in existence, the new road might qualify as a
"local road" under Secretarial Order No. 2665, §§2(a)(3) and
3(c). The applicable right-of-way then would expand to 50
feet. If the Secretary subsequently reclassified the local
road to a feeder road or through road, the right-of-way
would expand still further. See Secretarial Order No. 2665.
We do not believe that the United States. intended to grant
such an illusory property interest. '

29. The Goodmans originally alleged that their pre-
decessor patentee had entered lot 12 pursuant to a small tract
lease as early as April 12, 1950. The state countered by
arguing that Small Tract Classification Order 22 did not
become cffective until April 13, 1950. The date which appears
on the lease to the Goodman's tract is June 30, 1950.- .

-23-



We thetefofe’éénclude that Secretarial Order No. 2665 did not
operate to establish a 50 foot right-of-<way on lot 12

The state alzo contends that the express provisions

1

of the lease to lot 12 reserved power in the federal government
to designate rights-of-way after the date of lease. The
state points out that the lease confained the following
language:

It is further understood and agreed:

(1) That nothing contained in this lease
shall restrict the acquisition, granting,
or use of permits or rights~-of-way under
existing laws.

(m) That thic lease is taken subject to the
rights of others to cross the leased premises
on, Oor as near as practicable to, the exterior
boundaries thereof, as a means of ingress or
egress to or from other lands leased under
authority of this act. Whenever necessary,
the Regional Administrator may make final
decisions as to the location of rights-of-way,
It has been determined that the land leased
herein is subject to a 33~foot right-of-way
along the north and west boundaries.

The state argues that such language and the placement of the
33 foot right-of-way pfOVision in paragraph (m) show the
continuing "paramount power" of the‘United-States "to es-
tablish rights-of-way until the patent issued.

While we agree that thé lease's effects are best

evaluated by examining the terms of the lease agreement, we



o, l-&5
are not persuaded'that'the‘lessee of lot 12 obtained only an
interest subjec£ to the unlimited power of the federal
government to resérve rights-of-way. As we view the Sec-
retary's use of the specific right-of-way reservatioﬁ in the
lease and his use ‘of the separate discretionary reservation
in Order ﬁo. 2665; the Secretary made no attempt to "acgquire,
grant or use" a right-of-way other than the one to whicﬁ the
lease and patent both referred.. That i;, by issuing the
small tract~lease'cbhtaining a specific, discretionary
right-of-way reservétion the Secretary intended to preclude
subsequent operation of the general discretionary resefvation
in Order No. 2665. \Even“if Secretarial Order No. 2665 is |
regarded-és an attempt by the Secretary to acquire a right-
of—w;y after the daté of'lease,'we noté that the order was
not in existence until after ;he>q§te oﬁ which a lease to

lot 12 was issued. The onl§ relevant "existiné law" at the
time of the lease was 48 U.S.C;_§32ia (1952) and section |
32la contained no referénce to such resérvations.’,As discussed
above, the admiﬁistrative authority éontained inlsection

32la to reserve rlgh*s—oL-way was not effective until after
both constructlon of Tudor Road. and issuance of Secretarlal

30
Order No. 2665.

. 30. Small Tract Classification No. 22 specifically
provided: ’ :

Leases will contain an option to purchase
the tract at or after the expiration of
one year from the date the lease is issued,
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Although we have concluded that neither the lease
agreement nor Secretarial Order MNo. 2665 operated to establish
4 right-of-way extending 50 feet from the center line of Tudor
Road, one additional matter remains to be considered. The
parties apparently agree that actual physical appropriation of
the roadway by the United States is sufficient to create a
valid right-of-way. Thus, the guestion remains whether a 50

foot right-of-way actually had been appropriated prior to the

g

(footnote 30 continued)

provided the terms and conditions of the
lease have been met. .

The lease reflects this requirement by its inclusion of the following
language:- - : :

?he léssee or his duly approved successor

in interest may purchase the above described
land at or after the expiration of one year
from the date of this lease, provided the
improvements required hereunder have been
made and he has otherwise complied with

the terms and conditions of this 'lease.

The option to purchase imposes no conditions which were not
already applicable through the lease. We have concluded that
the lease did not permit acquisition during the lease term

of general rights-of-way which were not applicable to the
leased land prior to the effective date of the lease; accor-
dingly, we believe the interest transferred by the lease and
option to purchase was not intended to be subject to unil-
ateral reduction between the date the lease was executed and
the date the option was exercised. Any other interpretation
not only would violate the apparent intention of the parties
as expressed in the option provision, but would contravene
the principles governing leases with options to purchase.

See generally I American Law of Property §§ 3.82, 3.84 (1952);
IT M. Friedman, Friedman on Leases § 15.1 (1974); 2 R. Powell,
The Law of Real Property 4 245 [2] (Rohan ed. 1977).
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date on which lot 12 was leased. In order to answer that

question, it is necessary to determine what acts constitute
physical appropriation and, if those acts are found to exist

how extensive the appropriation was. However, the materials before
this court are not adequate to provide answers to these questions.
The parties' briefs and the affidavits submitted with their re-
spective motions for summary judgment do show that a dispute

exists regarding the details of Tudor Road's early history.31 We

believe these uncertainties constitute genuine issues of material

fact which must be resolved prior to determination of the merits.

31. The state introduced an affidavit and other
documents indicating that construction of Tudor Road was
begun as early as April 1950. An affidavit introduced by
the Goodmans states that actual construction of Tudor Road
began in late May or early June 1950. Thus, although the
parties apparently agree that construction had begun prior
to the issuance of a lease to the Goodman's parcel, the
extent of that activity and other facts relevant to the gquestion
of appropriation remain to be determined.
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32
Accordingly, summary judgment was improper. On remand,

the superior court should determine the éxtent of Tudor Road's
appropriation by the United States and the specific

which constituted the appropriation. At a minimum, the superior
court should make the following findings: the date Tudor Road
was planned and the planned width, the date Tudor Road was
staked and the designated width, and the date construction of

33
Tudor Road began.

32. Civil Rule 56(c provides, in part:

Judgment shall be rendered forthwith if the
pleadings, depositions, answers to interroga-
tories, and admissions on file, together with the
affidavits, show that there is no genuine issue
as to any material fact and that any party is
entitled to a judgment as a matter of law.

Once the movant has satisfied his burden of establishing an
absence of genuine issues of material fact and its right, on

the basis of the undisputed facts, to judgment as a matter

of law, the non-movant is required, in order to prevent

summary Jjudgment, to set forth specific facts showing that

he could produce evidence reasonably tending to dispute or
contradict the movant's evidence and thus demonstrate that a
material issue of facts exists. Howarth v. First Nat'l Bank of
Anchorage, 540 P.,2d4 486, 489-90 (Alaska 1975), aff'd on rehearing,
551 P.2d 934 (Alaska 1976). Mere assertions of fact in pleadings’
and memoranda are insufficient for denial of a motion for

summary judgment. Brock v. Rogers & Babler, Inc., 536 P.2d

778, B2-83 (Alaska 1975); Braund, Inc. v. White, 486 P.2d4

50, 53-54 (Alaska 1971). :

33. We do not imply that such factors are the only
relevant considerations for evaluating physical appropriation.
Since the parties' briefs do not specifically address the
question and the factual setting is murky, we decline to
suggest criteria in the present appeal. However, with guidance
from the parties and the above noted facts as a starting point,
the superior court should be able to make a reasoned decision
as to the date and extent of appropriation.

Our disposition of this matter does not preclude ;he
superior court from considering administrative materials which
are not before us on this appeal.
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As discussed previously, the superior court's
grant of the Greens' motion for sﬁmmary judgment also must
be reversed, and the case is remanded for entry of summary
judgment in favor of the state.

Reversed and remanded in part
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BOOCHEVER, Chief Justice

Wolfgang and Janet £laine Hahn purchased a title
insurance policy from Alaska Title Guaranty Company. The policy

which was issued ig‘Lg§9,_indicated that there was a reservation
for a right-of-way for roadway and public utility purposes over

the east 33 feet of the premises as contained in the United States

— -—ee. T
- - — et

patent. Subsequéntly, the State of Alaska claimed an easement

50 feet in width, 17 feet more than the 33 foot easement indicated



in the policy, along the easterly boundary of the premises. The
State claimed the easement under Public Land Order No. 601,
issued by the Secretary of Interior on August 10, 1949l and £iled
with the office of Federal Register on August 15, 1949 in
Washington, D.C. The public land order was not recorded under
the Alaska Recording Acts, and neither the order nor the easement
created by it is referred to in the original patent issued on
June 28, 1961. The order was published in the Federal Register.2

In 1974, the State of Alaska, as successor in interest
to the United States Government, constructad a paved road which
occupied land 50 feet in width along the eastern boundary of the
Hahn's property. The Hahns brought suit against the title
company for the damages attributable to the loss of the 17 foot
strip of prcperty in excess of the 33 foot easement specified
in the title policy. After -the Hahns filed a motion for summary
judgment, the trial court granted summary judgment to the title
company. From that judgment, the Hahns appeal.

The basic issue to be determined is whether the title
company was obligated to list the wider 50 foot easement as an

encumbrance. The title company contends that their coverage is

limited, by General Exception #1, to claims disclosed by "public

1
The order was issued pursuant to the power granted the
Secretary of Interior under Executive Order No. 9337 of
April 24, 1943.

2

14 Federal Register at 5048.



records" as defined in the policy and that the definition does
not include publlc land orders publlshed in the Federal Register
"Public records" are defined in Paragraph 4(d of the policy

to be "records, which under the recording laws, impart construc-
tive notice with respect to said real estate" Thus, we must
decide whether a public land order filed with the office of the
Federal Register constitutes a record which, under recording laws,
imparts constructive notice with respect to the property in
question.

Oddly enough, neither the efforts of counsel nor our
independent research has uncovered a case squarely on point.
This paucity of case authority may be éxplained in part bg the
introduction to Chapter 12 of Patton on Titles.

A generation ago, there was only about

half as many kinds of liens imposed by
federal statute as at present. And of

the classes then in existence, judgments,
lis pendens, etc., the volume of items

was so small in comparison to the number

of land transfers that one seldom heard

cf a tract which was incumbered by a
federal lien. To such an extent was this
the case that, though in the majority of
counties abstractors and examiners ignored
them, there appear to have been but few
Tosses from that source. Everyone
recognizes however, that the United States,
the same as the state in which a tract of
land is situated, is a sovereignty, with
power to prescribe the effect of judgments
of its courts and of charges imposed by its
statutes, and that such judgments and
charges are now of considerable prevalence.
A present-day examiner cannot, therefore,

do his duty to his client without considering
the possibilities of incumbrance on account
of provisions of the federal statutes. . . .
(Emphasis added] Patton On Titles, Vol I1I,
ch. 12, § 65 page 575.
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Patton on Titles does not, however, discuss the
effect of encumbrances arising under federal executive orders
which are published in the Federal Register.

In determining the construction of insurance policy
provisions, it is well established that ambiguities are to be con-

. 3
strued in favor of the insured. Also in the insured's favor is

620 the rule that provisions of coverage should be construed broadly
‘ 4

@

while exclusions are interpreted narrowly against the insured
These rules of construction have evolved due to the unequal
bargaining power of insureds relative to insurance companies.
Usually, as in this case, the insured is presented with a form
polidy ané has no choice as to ité provisions °
Here, ‘as indicated by the trial judge, in the absence

of the definition portion of the policy, there would be little

difficult§ in construing the term "public records" to include

Gillespie v. Travelers Insurance Co., 486 F.2d 281, 283
(9th Cir. 1973); Pepsi Cola Bottling Co. of Anchorage v.
New Hampshire Insurance Co., 407 P.2d 1009, 1013 (Alaska
1965); Lumbermen's Mutual Casualty Co. v. Continental
Casualty Co., 387 P.2d 104, 108 (Alaska 1963).

State Farm Mutual Automobile Ins. Co. v. Partridge, 10 Cal.
3d 94, 514 P.2d 123, 128, 109 Cal. Rptr. 811 (1973).

We have held that insurance policies are to be looked
upon as contracts of adhesion for the purpose of deter-
mining the rights of parties thereto. The result of

such a finding is to construe the policy so as to provide
that coverage which a layman would reasonably have
expected given his lay interpretation of the policy
terms. Graham v. Rockman, 504 P.2d 1351, 1357 (Alaska
1972); Continental Ins. Co. v. Bussell, 498 P.2d 706, 710
(Alaska 1972); cf. National Indemnity Co. v. Flesher,

469 P.2d 360, 366 (Alaska 1970).
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material published in the Federal Register. 44 U.S.C. § 1507
indicates that such material is a matter of public record.

« « « [ulnless otherwise specifically

provided by statute, f£iling of a docu-

ment, required or authorized to be

published by section 1505 of this title

except in cases where notice by publi-

cation is insufficient in law, is suf-

ficient to give notice of the contents

of the document to a person subject to

or affected by it. . . .

This appeal focuses on the definition in the policy of
public records as "records, which under the recording laws,
impart constructive notice with respect to said real estate" As
indicated by 44 U.S.C. § 1507, the publication in the Federal
Register does impart constructive notice. When Public Land Order

No. 601 appeared in the Federal Register, constructive

There is no question that Public Land Order No. 601 was
authorized to be published under 44 U.S.C. § 1505(a) (1),
which provides in part for publication in the Federal
Register of Executive Orders.



notice was furnished with respect to the real estate described

therein. The description of the easement reserved included a
7.
portion of the Hahns' property.

Public Land Order No. 601 provided in part:

Subject to valid existing rights and to
existing surveys and withdrawals for other
than highway purposes, the public lands in
Alaska lying within 300 feet on each side
of the center line of the Alaska Highway.
150 feet on each side of the center line
of all other through roads. 100 feet on
cach side of the center line of all feeder
roads, and 50 feet on each side of the
center line of all local roads in accord-
ance with the following classifications,
are hereby withdrawn from all forms of
appropriation ‘under the public-land laws,
including the mining and mineral-leasing
laws, and revised for right-of-way purposes:

THROUGH ROADS
Alaska Highway, Richardson Hiéhway, Glenn
Highway, Haines Highway, Tok Cut-Off.

FEEDER ROADS

Steese Highway, Elliott Highway, McXinley
Park Road, Anchorage-Potter-Indian Road,
Edgerton Cut-Off, Tok-Eagle Road, Ruby-
Long-Poorman Road, Nome-Soffmoir Road,
Kenai Lake-Homer Road, Fairbanks-College
Road, Anchorage-Lake Spenard Road, Circle
Hot Springs Road.

LOCAL ROADS

All roads not classified above as Through
Roads or Feeder Roads, established or
maintained under the jurisdiction of the
Secretary of the Interior.



only part of the definition which is not clearly

in favor of the Kahns' construction ks the portion which refers
to "the recording laws" The title company would have us construe
the phrase as meaning "the recording laws of Alaska", but nowhere
is the definition so limited. The most that may be said in
support of thé-title company's.position is that the language
might be ambiguous, in whicH event it must be construed in favor
of the Hahns. We see no reason why the term does not incorpo-
rate federal recording laws insofar as they are applicable to
Alaska property

Whether the statute providing for publication of
orders, such as Public Land Order No. 601, in the Federal
Register may be regarded as a "recording law" depends on the
meaning to be given that gquoted term. While we have been unable

to find a case squarely on point, dictum in Hotch v. United

States, 212 F.24 280 (9th Cir. 1954) indicates that the Federal

-

Register Act is a recording statute. 1In that case, Hotch
’éppealed froﬁla conviction—for—fishing in violation of a regula-
tion of the Department of Interior extending the period closed
to commercial fishing on the Taku Inlet, Alaska. He argued that
the regulation was ineffective since it had not been published
in the Federal Register. The government argued that the defense
was inapplicable since Hotch had actual knowledge of the regula-

tion. The court discussed two functions of the Federal Register

Act; one, the requirement of publication in order to establish



validity of certain documents; and the other, the furnishing
of actual and constructive notice of government acts. It held

regulation to be invalid due to failure to comply with the
statutory requirements of publication. Actual notice was held

to obviate the requirement that the regulation itself must
be published. As.pertains to the notice function of the Federal

Register Act, the court's statement is particularly applicable

here.

While the Administrative Procedure Act
and the Federal Register Act are set
up in terms of making information
available to the public, the acts are
more than mere recording statutes
whose function is solely to give con-
structive. notice to persons who do not
have actual notice of certain agency
rules. Hotch v. United States, supra,
‘at 283. [Emphasis added] [Citations
omitted] i

.

The United Stétes Court of Appeals for the Ninth
Circuit thus clearly indicated that the Fedefal Register Act
a recording statute. There is no question but thatapublica—
tion of a record. therein imparts "constructive notice". Public

Land Order No. 601 referred to the real estate in question. It

follows that publication of Public Land Order No. 601 complies

See, 44 U.S.C. § 1507, quoted in part, supra.



with the policy definition of "records which, under the recording
laws, im%?rt constructive notice with respect to said real
estate"

Moreover, this construction conforms to the general
meaning of the .terms used. Black's Law Dictionary, Revised
4th ed. defines the verb, "record", as " To transcribe a
document . in an official volume, for the purpose of giving
notice of the same, of furnishing authentic evidence, and for
preservation.}ﬁ This is exactly what is accomplished by publica-
tion in the Federal Register. Since such publication is author-
ized by statute, it constitutes a record under a "recording
law(s)"

If .it were an insurmountable burden to have title
companies ascertain whether property has been‘aﬁfected by orders

published in the Federal Register, we might have some difficulty

with construing the policy language so literally and might £find

9 Other cases holding that the Federal Register is a recording
statute imparting constructive notice under varying circum-
stances, are Federal Crop Ins. Corp. v. Merrill, 332 U.S.
380, 384-85, 92 L. Ed. 10, 15 (1947); United States v.
Millsap, 208 F. Supp. 511, 516 (D. Wyo. 1962); Graham v.
Lawrimore, 185 F. Supp. 761, 763-64 (D. S.C. 1960); Lynsky
v. United States, 126 F. Supp. 453, 455 (U.S. Ct. Claims
1954); Bohannon v. American Petroleum Transport Co., 86 F.
Supp. 1003, 1005 (D. N.Y. 1949); Toledo P&W R.R. v. Stover,
60 F. Supp. 587, 596 (D. Ill. 1945); Marshall Produce Co.
v. St. Paul Fire and Marine Ins. Co., 98 N.W.2d 280, 291
(Minn. 1959). :

10 Black's Law Dictionary, Fourth Revised Ed. 1437



more persuasive an argument that we should look only to
Alaska recording laws. We note that the trial judge specifically
inguired at the time of argument as to the difficulties that
would be encountered by title companies in reviewing relevant
public land orders. Counsel, in response, submitted affidavits
indicating that such reviews were not customarily made.
affidavits, however, are significantly silent as to any burden
involved in chécking the Federal Register. Alaska's statutes
regulating title insh:ance companies require that "[a] title
insurance company shall own and maintain in the recording
district in which its principal office in the state is located
a title plant consisting of adequate maps and fully indexed
records showing all instruments of record affecting all land
within the recording district for a period of at least 25 years
immediately before the date a policy of titlel?nsurance is
issued by the title insurance company. ! A public land
order published in the Federal Register would appear to be such
an instrument of record affecting the land, and therefore, copies
should be available in the title company's plant.
Ohr'construction of the policy has the additional
functioq of requiring the companies to furnish that degree of

protection which a purchaser of a title insurance policy is

likely to expect. As we read the exception in the policy of

11 AS 21.66.200



"public or private easements not disclosed by the public records"
it is intended primarily to protect against unrecorded easements
or rights of way acquired by prescription which could only be
discovered by physical inspection of the land itself. The title
companies do not undertake such a burden and therefore should not
be responsible for failure to note such encumbrances.

By this opinion, we do not require title companies to
insure against all defects which would be revealed by all docu-
ments kept by public bodies. Title companies are chargeable,

however, with revealing defects ascertainable from documents

published under statutory authority for the purpose of giving

-

constructive notice in places, including Alaska.

In View.bf our discussion in this matter, it is unnec-
.
essary to reach the other issues raised on this appeal.
The summary judgment in fayor of tbe title company is
reversed and the case is remanded for further proceedings in

accordance with this opinion.

REVERSED AND REMANDED

-11~



August 23, 1976

Heslaey M. llowsa ) .

pa rougn ldanags? :
atgnusha-gusicna »o*ough, Inc.

DOVB

Palmaxr, Alaska 99545

Re: S=zction line easamants,

Dear Vies:

BACKGROUND

‘Detaernlning the validity of any partizalar soction
line casement within the 3 tate of Alaska can be quite com-
plica;ed.' To understand some of tha2 problens which mray
arise it is nec=ssw-j to consider the principals whi ich
govern the creaticn of such casements,

To Ieogin with, all sach easemanis flow from a
federal statutz2 first cenackad in 1885. dew codified as
43 U.S.C. §532 it provicdes: -

‘the right-of-w2y for the con-
struction of hicb"ays cver publ
ands, no% resarvad £or oubktc
uses, is herely granted.

This statute 3+=nding hy its=1i do2s not creat: xi easamant
acros3 public lands. Howaver, whare thexe hag heen eilher:

(2) “egome positive act o2a the [a3r: of Lthe appreopriats
public authoriticzs of the Statz, clzariy manicfestiay an
intsntion €2 s2s2p:t a grant®, or

{(b) "oublic usa2r oz such 2 peciod of tims and updas
such condlitions as to prova that th2 grant has bosn a2ccapiad”,
tha saseamant iz creata2d. Famarly . Uenton, 359 2.2d 124, 223
(hlaska 1251). ~

Tha »nraovccupation with saction lines in Adluaska
Elows frcm tha fact that thi2 avproprlate govarnmantal aurhosities
cay £i% 5 azconpk tha Federnd scﬁtu..:y grant by raicTeoncs
o scatlcn lizon,  Quir rosaaweeh diszlsages what ths Tirst
Torrltorinl acih Jdedizating public laads Inr reond puspas:s
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was enacted in 1923. Section 1, Ch. 19, Laws of Alaska, '
-1923, dadicated a tract 4 rods wide betwean-each section of
iand in the Territory of Alaska £or use as public highways. .
‘Tha section line was to be the center of the highway. Since
a rod is 15 1/2' wide this particulaz accezptance of the
Federal: statu.o-y grant  would result in creation of an

-easement 656' wide. Thau statute also 1ncluded the following
language: i : u

But if such highway sball be vacated
by any competent authority the title
to the respective strips shall inure
to th= owner of the itract of which it
formed a part by the original survey.
The provision enacted in 1923 was codilfied as 51721 of the .
Compiled Laws ¢f Alaska, 1933 and remainsd on tha hooks until
1349, In 1949 the laws of the Tarritory wera compiled again’.
and inexplicably the law passed in 1923 was excluded from
th2 1949 compilaticn. liore than thai, a table included with
_the Ccmpiled Laws of Aleska in 1849 shews that the law in '
‘question is “"invalid". - ¥o reason is given. A review of the
session laws pzkween 1923 and 12492 discloses that the law -
‘was not repealad. ‘fhus, there is at lcast some ambiguity as':
to whether or not the law remained in effect after the 1549 .
c0ﬂpi’ation. In zny event an acceptance ¢f the Fedsral s
tatutory grant did not appear again until 1951, and the .3
.“cbeptanc° was limitzed to land owna2d by the Territorj of
Alaska. Section 1, Ch. 123, Laws of Alaaﬁa, 1951 provides:

A tract 100' wide betwaen cach
section ¢f land owned by tha
Terzitory of Alaska, or acguired
£rom the Territory, is hareby.
dedicated forxr use as public
highways, the szction line being the
cznter of said highway. Bat if
such highway shall be vacated by
any competent authority the title.
to the respactive strips shall
inure to the owner cf the tract
of which it formed a part by the
criginal survev.
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In 1953 the statute passed in. 1951 was emend=d to includa an
additional dedicationr of a track 4 rods wide between all
other sections located within the Texritozry. . ... -

: - Recently our Supreme Court rescognizad the
efficacy of the 1953 law, now codified as AS 19.0.010.
Pecognition came.in the case of Girves v, Kenai P=2ninsula
Borough, 536 P.2d 1221 (1975). A copy of this decision was
gsent Lo Georgia Estes on February 4, 1975. Howavar, the
Girves decision was not concerned with the validity of a
secticn line easement allegadly created pridr to 1953.

Of .zours=a, cven in cases where the creation of the section-
line ecasement is said to hava taken place 3ubssaquant to
1553 there can ba difficult quastioas of fact involved in
any determination raspacting tha validity of the saction

- line easement. These questions wonld revolve primarily
around the status of thz land across wnizh tha eagemant
was to have been creatad. Was it at all periinant. times
"public” land not dedicated to any public use and not
subject to any privake enery. For exampla, we know that a
valid entry uvandar the Eomestzad laws prior to the creation
of the section line easemenl wouwld preavent tha creation

of tivz sectina line case=ment. Hawaxrly v. Danton, supra.
Neadlw3s to zay this can iavolva compilcatzad s=ts Of recorzds
kept by the Buraau of Land MHanagament as w2ll as testimony

by witnesses. Whexevs: the coaction lina easzmant is alleq=d
to hava been c¢reatsd princ to 19537 TN=FI 7= » vntentixl for
disouts over the effect of +h= 19493 raggilation and the 1951
statinfe whicn was =24 t9 lands cwnazd by tha Tarritory.

The 1949 compilation may have xrepealed th2 1923 statute. -
If the 1949 compilation did not.effectively rep=al the earlier
law, there is certainly room to argus= that the 1951 scatute’
did ©y implication, bacause it limited lts effect to lands
owned by tha Territory. Our courts have not yet baen askad

t0o dzcide whethar the 1949 or 1951 legialation would rasult

in 4£he retura of the sechion lins zaaamanis crzated undar
the 1923 law to the ownavs3 of racozsd of the parcels across
which a sectlon lin2 easement was originally craated. TIow=
ever, that is cervtainiy a possible resultc given the language -
of tha 1923 statute refexring to the results which taka placs
vwhenevar the highway 1s “vecated by any compstent authozity"..

-

- In cases whare the nropen2at of the section lins
easemz2nt wishas to xaly upon accepiancs through actaal publie
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use rathar thaa throug& accaptance of tha Faderal statutorxy
‘grant by tha act of the State or Territorial legislature,
there will always bes questions of fact concerning the
duration and exttent of the usa. Vas the use sufficiently
"public” to justlry the court 1n conc1qung that the
public acceptad the offer contained in 43 U.S.C. 59327
There hava been cases holding that the usa was insufficient.
Thus, there will always be risk involved in relying upon
tha fact that a road has bean in sxistencz2 and used for
a considerable period of timas. It is possible that the
current uss of thza road is not representative of the use
wnich was made -of it a2t the tim2 whan the acceptance must
have bsen made if it is to bs effective (i.=., prior to
the time that the land passzad £rom the ptblic domain or
wvas sagregatazd for some particular puclic usz). While
there ia,almays the possibility that an easement by pre-
scription has be=n created as a result of ths substantial
use of the »oad in question, that poabib-“lty‘also raises
numarous ‘factual questions. Your attention is directad to
my letier of Octozer 21, 1975 addressed to you. A copy is
enclos2d for your conveniant reference.

-After claxifying the request contained in your
lat ter of Rugust 11, 1976, I prepared a suggestsd amendment

to MSB 16.32.030 uzalzng w&th the sectlon line eas,mnn A
copy of the proposed amendmant is enclosad. :

Very txuly. yours,

BURR, PEASE & KURTZ, INC.

J. W. Sedwick

oWs3: swe
Enclosures



THE SUPREME COURT OF THE STATE OF ALASKA

RCzivzp
o, -CRAIL S3LCHTOR
IRENE GIRVES, SPARTISEIT OF THE TERIGR
Appellant, ) File No. 2016 <UL 71375
3 ANCHORAGE, ALsgicq
KENAI PENINSULA BOROUGH,
i} OPINION
Appellee. %

[No. 1168 ~ June 13, 1975]

Appeal from the Superior Court for the State of Alaska,
Third Judicial District, Anchorage,
James A. Hanson, Judge.
Appearances: Denis R. Lazarus, Anchorage, for
- Appellant. Kenneth P. Jacobus of Hughes,
Thorsness, Lowe, Gantz & Clark, Anchorage,
for Appellee.
Before: Rabinowitz, Chief Justice, Connor, Erwin

and Boochever, Justices. [Fitzgerald, Justice,
not participating.]

CONNOR, Justice.

This appeal presents guestions concerning the Kenai
Peninsula Borough's power and right, if any, to construct a
'toad'oq p:ppefty'homesteaded by appellant, without providing

compensation to her

I.
In 1958 appellant, Irene Girves, entered upon a
homestead, pursuant to a "Notice of Allowance" issued to her

the Department of the Interior. In 1961 she obtained



patent for the property from the United States.

Thé northern boundary of Girves' property

constituted a section line within what is now the Kenai

‘nsula Borough. Sometime .subsequent to 1961 the Kenai
Peninsula Borough constructed a junior high school on the
land adjoining this northern boundary line.

Redoubt Drive, prior to construction of the school
.ite, ran along the section line, but terminated approximately
>ne-quarter mile east of the boundary line between appellant's
sroperty and the school site. 1In.-1967 the city of soldotna
axtended Redoubt Drive west in order to provide access to
the school site.

The Kenai Peninsula Borough then constructed a
pad"” which, in effect, extended Redoubt Drive for road
»urnoses.l/ Since this road extension rested partially on
ippellant's property, she brought suit against the borough,
seeking damages for its alleged wrongful trespass. At the
rial below, the court found that a right-of-way existed for
:0oad purposes along the section line. The jury found that

"pad" constructed by the'borpugh was ﬁtilized for road
urposes. Girves was awarded nothing, and the borough was

warded $6,500 in attorney's fees

Girves' appeal from this adverse judgment raises

hree general issues:

/ At trial Girves argued that the extended area was not
eveloped for road purposes, but, on appeal, appellant
onc~des that the project was filled for road purposes.



Did the Kenai Peninsula Borough have

the power to build a roa@ on appellant's
property?

Did a right~of~way exist so that the

the borough need not compensate appellant
for its encroachment on her property?

Was the award to the borough of $6 500 in
attorney's fees erroneous?

We shall address each of these questions in turn.

II.
Appellant ‘contends generally that, at the time the
borough constructed the road, it lacked the power to engage
in such activity. Specifically, Girves asserts that the
trial judge erred in refusing to give requested Instruction
No. 19, which reads as follows:
"The Court instructs the jury that the law of
Alaska provides that second-class boroughs are
governments of limited powers, and that second-
class boroughs do not have the authority or power
to acquire, construct or maintain rights-of-way,
roads or streets."
In support of this assertion of error, appellant argues
that, at the time of the road construction, the Kenai Peninsula
Borough's powers.were limited to-thdédse eénnumeratéd 'in former
AS 07.15.010 et. sec. (§ 3.01 et. seq,, ch. 146, SLA 18&1),

which did not encompass road-building powers

2/ Title 7 was repealed in 1972 and this section was superceded
at that time by § 2, ch. 118, SLA 1972, now found in AS 29.48.03.



The borough initially responas;ro this claim“by
arguing that Girves failed at trial to specify her grounds
for objecting to the court's refusal to give requested
I ~truction No. 1l9. The borough relies on Alaska Civil Rule

S51l(a) which states, in part:

"No party may assign as error the giving or the
failure to give an instruction unless he-objects
thereto before the jury retires to consider its
verdict, stating distinctly the matter to which he
objects and the grounds of his objection.”

Civil Rule S5l(a) is intended to ensure that a

trial 3udge is clearly made aware of the precmse nature of

the alleged error. 1In the pr esent case we flnd that prlor
to the court's decxszon regarding instructions, appellant
had argued, at great length, her contentlons regardrng the
applicable law. Since the trial judge was made fully cognizanﬁ
appellant's reasons for the proposed lnstructlon, the
purpose for vazl Rule Sl(a) has been realized.
The borough also seeks to overcome appellant s

clalm of error on. subseantlve grounds. It argues, generally,

that munlc;pal governments possess ;mpl;ed powers which

arlse from or are essentlal to the powers and purposes which
4
are expressly granted. Speclflcally, the borough asserts
SRS R e R SR R
hat the educatxonal powers conferred upon the borough by

-}Aw . g

Eormer AS 07 lS 330(a) necessarlly lmply the power to

:rovzde road access to school buildings. That statute,

i T e, T T
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Saxton v. Harris, 395 P 2d 71 73 (Alaska 1964

See generally 2 McQuillan, Mun1c1oal Corporatlons,
ec .on 10.12 at 765 (3d ed. 1966)




provided:

"(a) Each organized borough constitutes a
borough school district and the first and second
class borough shall establish, maintain, and
operate a system of public schools on an areawide
basis."™ 5/

We recognize that insofar as municipal corporations
do possess implied powers, such powers are to be strictly
construed against the entity claiming them.gf Nevertheless,
we acknowledge that boroughs possess imp}ied powers with
regard to education to the extent that they are clearly
necessary to the borough's exercise of ips express powers
in this regard.

At the time that this road project was built, the
Kenai Peninsula Borough possessed the express power to
"establish, maintain and operate” schools within its borders.g/
In addition, both the~state and loé?l school districts have,

nd did then have, certain express responsibilities concerning

the administration, supervision, operation and subcontracting

5/

"Each borough constitutes a borough school
district and establishes, maintains, and operates
a system of public schools on an areawxde baszs as
provided in AS 14.14. 060.7J,,;;., :

6/ See, e.g., ‘Cochran v. City of Nome, 10 Alaska 425, 435
{D.C. Alaska 1944).

1/ See, e.g., East End School Dist. No. 2 v. Gaiser-Hill
Lumber Co., 45 S.W.24 504, 506 (Ark. 1932); Cedar Raplds
Community School Dist. v. City of Cedar Rapids, 106 N.W.2d4
655, 657 (Iowa 1960). ' .

See also Lindsay v. White, 206 S.W.2d 762, 767 (Ark.
1947

8/ See former AS 07.15.330(a) 'repealed 1972

-5~



of transportation systems for pupils. Other states
recognized that school districts possess tbe power to construct
transportatlon related faczlltles.IO/

It is apparent that a school which is inaccessible
to transportatioh would have little or no value. We conclude,
therefore, that, since the Kenai Peninsula Borough possessed
the express power to "establish, maintain and operate" the
school, it implicitly possessed the power to establish
access to the site as well.

Appeliant argues that the road project was
intended to provide access to the school. We have reviewed
the transcript from the trial court and f£ind that appellant
never directly argued this point below. Furthermore, there
was extensive collateral testimony which demonstrates that
the road did éro&ide access to the school. Appellant's

assertion in this régard is simply not supported by the

record.

III.
Appellant also argues that the borough had no
right to build a road across her property without compensating

her for it

8/ As 14.09.010.

' See Kenai Peninsula Borough v. State, P.2d4
(Op: No. 1124, Alaska, March 12, ~1975) .
10/ Cf. City of Bloomfield v. Davis County Community .School
Dist., 119 N.W.2d 909, 912-13 (Iowa 1963); Austin Independent
€ .00l Dist. v. Clty of Sunset Valley, 502 S.w.2d4 670, 675
(Tex. 1973). : .



‘At the outset Girves notes that neither her "Notice
of Allowance", nor her patent contained any express reservation
of rights-of-way in favor of any public body. However,
absence of an express reservation of easement does not

preclude the borough from showing that a righit-of-way was
. , ' 11/
established prior to the issuance of these documents. 1/

The borough claims a right-of-way in reliance upon
12/ . ’
43 U.S.C. § 932 (1964). That statute provides:

"The right-of-way for the construction of highways
over public lands, not reserved for public uses,
is hereby granted.”

Girves first contends that neither the territorial
nor state governments of Alaska had the power to accept

grant from the United States. She supports this argument by
_ 13/ )
reference to a 1962 Attorney General's opinion. There the

state's Attorney General opined that,'putsuant to the Alaska
14/

Organic Act, 48 U.S.C. § 77 (1952), "[tlhe power‘to 'dispose

ll/ state v. Crawford, 441 P.2d 586, 590 (Ariz. App.
1968).

12/ This statute was originally enacted in 1866. See Act of
July 26, 1866, ch. 262, §8, 14 Stat. 253."

13/ 11 Op. Att'y Gen. 1 (Alaska 1962).
l4/ 48 U.S.C. § 77 provides, in part

"The legislative power of the Territory of Alaska
shall extend to all rightful subjects of legislation
not inconsistent with the Constitution and laws of
the United States, but no law shall be passed’
interfering with the primary disposal of soil; . . .



Territorial Legislature and, in fact, such power was expressly

denied the Territory."lé/ln effect, the Attorney General's

1962 opinion reasoned that, since the territorial legislature

could not interiere with the federal government's primary

disposal of soil,léét was powerless to accept the right-of-
granted in 43 U.S.C. § 932 (1964)

In McGrath v. Kristensen, 340 U.S. 162, 176-78

(1950) , Justice Jackson, in a ‘concurring opinion, noted
that an Attorney General's opinion may well be erroneous.
Indeed, the Alaska Attorney General has expressly rejected
the opinion on which apP%llant.seeks to rely.ll/We hold

the 1962 Attorney General's opinion is in error insofar
as it concludes that the territorial government of Alaska.

had no power to accept the right-of-way granted in 43 U.S.C
§ 932 (1964)

Alaska's courts have long recognized the operation
: ‘ 18/
43 U.S.C. § 932 (1964) within the state or territory.
Numerous other territories and states, operating under

organic and enabling acts forbidding interference with the

primary disposal of soil by the United States, have effectively

15/ 11 Op. Att'y Gen. at 3 (Alaska 1862).
16/ 48 U.S.C. § 77 (1952).
7 Op. Att'y Gen. 1, 8 (Alaska 1969)

18/  See, e.g., Hamerly v. Denton, 359 P.2d 121 (Alaska
1961); Clark v. Taylor, 9 Alaska 298 (D.C. Alaska 1938)




led the righc-of-way granted under 43 U.S.C.. § 932.
Appellant has not cited any case law which holds that the
"primary disposal of soils" provision in 48 U.S.Cc. § 77 (1912
prevents, and renders nugatory, the right-of-way grapted in
U.S.C. § 932 (1964 Under the circumstances, appellant's
contention that the territory or state lacked'power to claim

the federal grant must be rejected.

19/ See, e.g., Walbridge v. Board of Commissioners 86 P. 473
(Kan. 1906); Hillsboro National Bank v. Ackerman, 189 N.W.

657 (N.D. 1922); Wells v. Pennington County, 48 N.W. 305
(S.D. 1891).

The relevant territorial organic acts are as follows:
(1 Kansas, ch. 59, § 24, 10 Stat. 285 (1 54);
(2) North Dakota,ch. 86, § 6, 12 sStat. 239 (1861);
(3) South Dakota, ch. 86, § 6, 12 Stat. 239 (18€l)
elevant state enabling acts are as follows:-

(1) Kansas, ch. 20, § 3, 12 Stat. 127 .

(2) North Dakota, ch. 180, § 4, 25 Stat.
677 (1889);

(3) South Dakota, ch. 180, § 4, 25 Stat.
677 (1889).



Girves also argues that Alaska's territorial
legislature did not in fact effectively "accept"” the grant
at any time prior to her lawful entry on the land. Thus,
she concludes, the lower court "erred in finding there
existed a right-of-way on the section line" between appellant's
and appellee's property.
The borough argues that "35 S.L.A. 1953 (now AS
19.10.010 constitute(s] the acceptance of the offer to
dedicate made in 43 U.S.C.A. § 932 (1964). [Footnote omitted.}"
Ch. 35, SLA 1953 provided as follows:
"Section 1. A tract one hundred feet wide
between each section of land owned by the Territory
of Alaska, or acquired from the Territory, and a
tract four rods wide between all other sections in
the Territory, is hereby dedicated for use as
public highways, the section line being the .center
of said right-of-way. - But if such highway shall
be vacated by any competent authority the title to
the respective strips shall inure to the owner of
the tract of which it formed a part by the orlglnal
survey." (emphasis added)
Girves contends that the territorial legislature's
"dedication” of a four rod tract along all section lines in
the territory "cannot be deemed an acceptance" of the federal

grant contained in 43 U.S.C. § 932 (1964).

In Hamerly v. Denton, 359 P.2d4 121, 123 (Alaska

1961) , we held that:

"(Blefore a highway may be created, there must be
either some positive act on the part of the appropriate
public authorities of the state, clearly manifesting

an intention to accept a grant, or there must be

public user for such a period of time and under

such conditions as to prove that the grant has

been accepted.” (Footnote omitted.]



In Hamerly the party claiming the right—of—&ay soﬁght tbydo
so by proving the existence of a public user. 1In the present
case, the borough in effect claims that the enactment of éﬁ.
35, SLA-1953 was a positive act on the part of an appropriate
public authority.which clearly manifested an intent to
accept the grént in 43 U.S.C. § 932 (1964).

Ch. 35, SLA 1953 did not expressly refer to 43
U.S5.C. § 932 (1964). But we cannot assume that the legislature
was unaware of the grant or unwilling to accept it in. behalf
of the territory for highways. Tholl v. Koles, 70 P, 881,
882 (Kan. 1902)

Similarly, ch. 35, SLA 1953 did not expressly
"accept" the federal government's dedication of rights-of-
way. However, it is wélljreCOgn;zed that a state or £erriﬁory
need nbt use the word "accept" in order to consummate the

- ‘ 20/
g-ant. Tholl v. Koles, supra. 43 U.S. c. § 932 (1964) is, in

21/

effect, a standing offer from the federal government.
All that is needed to complete the transfer is a.gositive
act by the state or territory which clearly manifests an
intent to accept the offer. Hamerly v. Denton, 359 P.2d

22/
121, 123 (Alaska 1961) .

20/ See also Pederson v. Canton Townshlp, 34 N Ww.2d 172,

(S.D. 1948); Costain v. Turner County, 36 N.W. 2d 382, 383
(S.D. 1949).

21/ See, e.g., Mills v. Glasscock, 110 P. 377, 378 (Okl.
1910); Wallowa County v. Wade, 72 P .793, 794 (Ore. 1903).

22/ Accord: Wilderness Society v. Morton, 479 F.2d 842,
882 (D.C. Cir. 1973), cert. denied, 411 U.S. 917.
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We hold that the enactment of ch. 35, SLA 1953 was
a positive act clearly manifesting the territorial legislature's
intent to accépt the federal grant. "Our conclusion is
bplétered by several observations.

First, if the legi;lature did not intend to zccept
the Zederal grant, then the "dedication" contained in ch.
.35, SiA 1953 might be in contravention of the "érimary
disposal of soils" provision contained. in 48 U‘S C. § 77 (19852).
Since leglslatures generally are presumed to know _he law
and to intend thelr enactments to be valid, lt is fair to
assume that the legislature intended the 1953 "dedication”
to also constitutg an aCcepfahce of the granﬁ-under 43 U.S-C.
§ 932 (l964).

| Second, a fundamental maxim inzthe analogous field

of contract law holds that an accentance may be lmplled fron
ac .5 of conduct. 2/ Since it is obv1ous—;hat one cannot
"dedicate" property to whicﬁ one has nq:#ights, the 1953
"dedication" must have also consti£uted an act of. implied
acceptance.

finally,’43 U.S.C. § 932 (1964) does not make any
distinction as to the methods recognized by 1a§ for the
establlshment of hlghways.- Hence highways may be established

Py 24/ .
by«any method recognlzed by law in this state. Dedication is a

.23/ C£.. Prokopis v. Prokopis, 519 P.2d 814, 817 n. 5.
12laska 1974) See generally 1 A. Corbin, Contracts § 18,
at 39-43, § 77 at 329 (1963).

24/ Accora7“”ﬁﬁiEéd States v. 9, 947 .71 Acres of Land, etc.,
220 F. Supp. 328, 335 (D.C. Nev. 1963); Wallowa County v.
Wa. ., 72 P. 793, 795 (Ore. 1903); Smith v. Mitchell, 58.P.
667, 668 (Wash. 1899). i
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well recognized method of establishing hignways. = Thus we
conclude that the "dedication" contained in ch. 35, SLA
1953 effectively established the territory's claim to the

3eral right-of-way grant

Iv.

Finally, Girves contends that Judge Hanson erred
in awarding $6,500 in attorney's fees to the Kenai Peninsula
Borough. The claim of error is predicated on the assertion
that the court based its award on the "percentage method” of
determining attorney's fees, despite the fact that the
prevailing party (the borougb} did not recover a money

26/
judgment.

25/ See, e.qg., Lovelace v. Hightower, 168 P.2d 864, 867
“N.M. 1946). See also 23 Am. Jur.2d, Dedications, § 15, at
+4 (2nd ed. 1965).

26/ Alaska Civil Rule 82(a provides, in part:

"(l) Unless the court, in its discretion,
otherwise directs, the following schedule of
attorney's fees will be adhered to in fixing
such fees for the party recovering any money
judgment therein, as part of the costs of the
action allowed by law: '

ATTORNEY'S FEES IN AVERAGE CASES

Contested Without Trial Non-Contested
First $2,000 . 25% 20% 15%
Next §$3,000 20% 15% 12.5%
Next §5,000 15% 12.5% 10%
Over $10,000 10% . 7.5% 5%

Should no recovery be had, attorney's fees for
the prevailing party may be fixed by the court zs

a part of the costs of the action, in its discretion,
in a reasonable amount. -

=13~



requested $15,470.25 in attorney's fees. A supporting
affidavit asserted that the borough's attorneys had spent
over 400 hours of legal time on this case. Mrs. Girves
opposed the request on the grounds ghat the amount reguested
was insufficiently documented and unconscionable.

Judge Hanson llstened to oral argument regarding
the merits of the requested amount of attorney's fees, and
then took the matter under submission. Later he issued a
memorandum order awarding the borough $6,500, instead of the
$15,470.25 requested.

Our review of attorney's fee awarcds is limited to
determining whether the trial court has exceeded the bounds

27/
of the wide discretion vested in it. We will only overturn

28/
an award if it is manifestly unreasonable.

%/ [contd.]

(2) In actions where the money judgment is
not an accurate criteria for determining the
fee to be allowed to the prevailing side, the
court shall award a fee commensurate with the
amount and value of legal services rendered."

27/ See, e.g., Malvo v. J. C. Penney Compaﬁy, Inc., 512
P.2d 575, 586-87 (Alaska 1973).

28/ 1d.
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award because it would be well within the confines of Civil
82. But we are impressed with certain distinct aszzects
of this case which render it, in our opinion, unfair to
impose attorney's fees upon appellant. This case concerns
implied powers of borough governments, as well as inter-
pretations of public laws relating to rights-of-way.
relied upon a 1962 Attorney General's opinibn in support of her
that opinion,
was negated by a later one in 1969.

We think that appellant, faced with these conflicting
opinions, properly pursued her claims. In so doing she
litigated several important public gquestions. She should

be penalized for having done this. We hold that it was
error to award an attorney's fee to appellee and to that
:

extent we reverse the judgment below.

AFFIRMED IN PART, REVERSED IN PART.
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Superior Court Opinion - Gibbs versus Campbell (100)

Your April 17 memo raised some questions concerning the interpretation
of this opinion. Following are the answers to the questions you raised
based on our interpretation of the opinion:

1. Basically, lands that have been patented in Alaska since April 6, 1923,
are subject to "section line" rights-of-way for public highways. This
dedicated area is 100 feet wide on lands owned or acquired from the

State, and four rods wide on other lands in Alaska. The act of July_?G,

-—» 1866, granted rights for highways over public lands. This grant was
not effective until it was accepted by a state or territory. In 1923
the territory accepted this grant by enacting Chapter 19, SLA 1923.
This acceptance called for a tract four rods wide along section lines.
The 1949 compilation of Alaska laws in effect repealed the 1923
acceptance. In 1951 the Alaska legislature dedicated rights-of-way .
for public highways 100 feet in width along section lines. This dedi-

_ cation, however, was restricted to lands owned by the territory or
acquired from the territory. In 1953 this dedication was amended to
include rights-of-way four rods in width along all other section lines

" 4in Alaska. In summary, the dedication for highways has progressed.as :

—_—

=

follows. ,,d
a. April 6, 1923, to January, 1949 - A tract four rods in width oo—é;:i—q
along section lines.
‘ » A)m I3
b. January, 1949-1951 - No dedication. : ' : __;yg_‘
1
c. 1951-1953 - A dedication of tracts 100 feet in width along 32q
section lines on lands owned or acquired from the territory. Y

B {1 S S—

d. 1953 to present - A dedication of tracts 100 feet wide between_ 105 _-f

each section owned by the territory or acquired from the Action

. territory, and tracts four rods in width between all other lﬂo ‘,a”'_-

sections in the territory.

Comments — .

This dedication applysito patented lands and for use as public higﬁaéysv——————

Buy U.S. .S‘at'v'g.r Bo;"f’.r R'ulﬂrlv on the Pasroll Scoinegs Plan
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2. Since the dedication applys to section lines, it can only be utilized
for highways when the particular area has been surveyed according to .
the rectangular system. The dedication is automatically in effect
when public lands go to patent, but the dedication cannot be utilized
until the rectangular survey is extended to the lands in point.

3, Since utilization of this type of dedication only applies in areas
of rectangular survey, it is applicable to only a small portiom of
the State at this time. Unsurveyed sections within a township which .
has monuments at two-mile intervals are not subject to the exercise -
of this dedication:

4. Once an area has been surveyed according to the rectangular system,
the State can exercise its dedication along the section lines if the
lands involved were subject to the dedication at the time of patent.
Lands that were described and patented by special surveys are gemerally
not susceptible to this reservation because they do not become part of-
the rectangular grid when the rectangular system is extended to the
area involved.

This automatic section line grant or dedication is something we should
consider when we are making our recommendations for public access. 1In
some cases specific public access reservations may not be necessary if
the "section line' right-of-way is considered adequate.




May 8, 1972

Mr. John !ilakar
1525 Fant 5th Avenue
Anchorage, Alaska

-Re: Right of Way on Section Line Bet#een
Section 17 and Section B, Township
12 North, Range 3 West, Seward Meridian

Dear John:

In accordance with my letter of April 21, 1972, I
contacted Mr. Don Beitinger of the State Highway Depqrtment.
Enclosed herewith is Mr. Reitinrer's letter to you dated
May 5, 1972 in wvhich Mr. Beltinger advises that the Alaska
Department of Highways has no otjection to the construction
of a roadway along the section line between Section 8 and 17.

In my conversations with Mr. Belitinger. he also.
advised me that if you were going to build this rcad it would
be incumbent upon you to establish the section line and build
the road along the section line.-

. As indicated ‘in Mr. Beltinger's letter. the Letter
of lNonobjection only pertains to bullding a road along the
'section line to the now existinr, frontase road now existing
along the east side of the Mew Seward Highway. This Letter
of NonobJection does not cover access to the Hew Seward

Highway. ' :

Frior to building any rrad along the section line,
it would be my surriestion that you contact this office for
further discussions relating thereto.

Yours verv truly,

DELANYEY, VWILSS, HOCPT,
HAYES & REITHMAN, THC.

Eugene F. Wiles

EFtl/cs
Enecl.
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DEPARTIENT OF HMIGIIWAYS

CENTRAL DISTRICT 5700 TUDOR ROAD — 2. 0. BOX 8869

ANCHORAGE 99508

May 5, 1972

Letter of Nonobjection
52A-2901

Mr. John Mlakar
1525 East 5th Avenue
Anchorage, Alaska

Dear Sir:

This 1s to advise that the Alaska Department of Highways
has no objection to the gonstruction of a roadway along

the section line between Section 8 and Section 17, Townéhip
12 North, Range 3 West, Seward Meridian. It is understood
that this road is to be built to join the frontage road

now existing along the east side of the new Seward Highway.

Sincerely,

JACK M. SPAKE
Central District Engineer

-

,,4:;£;%ZCZZ§;;;»4/
Donald E. Beltinger

Central District Right of
Way Agent



DELANEY, WILES. MOORE. HAYES & REITMAN. INC.

JAMES J. DELANEY, Jn. ATTORNEYS AT LAW

fuaEne £ wicEs 360 X STREEZT . TELEPHONE 279-3381
DANIEL A. MOORL. Jn. ANCHORAGE, ALASKA 99301 AnEa COOE 907
GEORGE N. HAYES

STANLEY H. REITMAN .

JOMN K. BRUBAKER April 2 l ] 19 7 2

RAYMOND E. PLUMMER, JR,
UCHARD J. WILLOUGHRY
DANIEL A, GERETY

WLYNN P, BARTLETT

Mr. John Mlakar
1525 E. 5th
Anchorage, Alaska

Re: Right of Way on Section Line Between
Section 17 and Section 8, Townshin
12 North, Range 3 West, Seward Meridian

Dear Mr. Mlaker:

. You have requested our opinion as to whether or not
there is a dedicated right of way for the use of nublic as a
highway on the section line between Sections 17 and 8.

A review of the Bureau of Land Manarement Land Office
records reveals that the lands embraced in Sections 17 and 8
were included in the Chugach National Forest by oroclamation
dated February 23, 1909. The records further reveal that -the
lands were surveyed and the plat of survey was flled with the
BLM on February 26, 1918. " On May 29, 1925, the lands included
within Section 17 and 8 were eliminated from the national forest,
and on that date became subject to entry under the Public Land
laws. The BLM records further reveal that there were no entries
unger the Public Land laws relating to Sections 8 and 17 until .
1945,

Based on the foregoing information and unon the law.
set forth in the Attorney General's oninion of December 18, 1969,
there is a dedicated right of way for oublic use as a highvay
on the section line between Sections 17 and 8, Township 12 . °
North, Range.3 West, Seward Meridian. This right of way is
b rods wide - 2 rods on each side of the séction line.

, I have contacted Mr. Dick Kerns, Assisntant Attornev
General for the State of Alaska for the Denartment of Hipghways
and Mr. Kerns has advised me that the State Denartment of High-
ways will issue a letter of non-objection to a nrivate party

to construct a road over this dedicated right of wav. Mr.
Kerns also advised me, however, that if anv objections were
made by abutting land owners, the private nartyv receiving the



letter of non-objection from the State would have the respon-
sibility of settling or litigating the issue. Mr. Kerns further
advised me that a letter of non-objection could be obtained from

Mr. Don Bietinger, head of the State Right-of-Way Section located
on Tudor Road.

We are enclosing hefewith a cony of the Attorney
General's opinion for your consideration. If you have any
further questions, please advise. )

xours very truly,

- DELANEY, WILER, MOQOORE,
HAYES & REITMAN, .INC.
./":' o .

a" < i [/ ' / Ck

Eugenelé"ﬂilé;a' é' j

EFW/cs

Encl. o

PS: In accordance wiﬁh our telephone conversation of this date,
I will contact Mr. Bietinger of the State Right-of-Way Section
concerning the obtaining of a letter of non-objection for the

construction and use of the right of way along the sectlon line
between Sections 17 and 8. Ce
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PuciLic HiIeHIwRYJ
Robert L. Beardsley
Commissioner ol Highways
State of Alaska
Juneau

PROM: Rich:rd 2. Kernsﬁ,?"

Chicr h‘ghd.ys S ction
Anchor

Jurlsdiction of Scetion Line Rights of Way for Highways

, It has com2 $o rmy attention th=t cortain questions
have ariscn in conn2ction with adalnistoring the use of sa2cticen
line right: cf‘way by the ;ublic where thrss rlghts of way have
not actually teen "’11 2od bty the Dexoriment of Highiuays for the
State hig:sar systex. As you know, 1659 Onlnlons of the Attorney
Gener wo. 7 eoancludad thas "°*cn.a;r:o"c: cectlion in the State .
is uLbJCCb ts a sccetlicen line ight of Ly Jur ecnatructicn of
highw:y:’ subJect to cartaln exceptlons definad i the Czinlen.
A ccpy of this Crinl on is 2ttashed. ‘ —_— e e
Since tiie pudlicaticn of this 0.inlon, varlious =arlars
ol the publie, preperty cuners and gevernrontal ziencles have
atterﬂ:cd 20 utlliZa o ex=2t Jurisdictien cvar th2se nlgats of
vay -**ulvzng_in & corsein 2mcuns of conflies of exinion. This
reaul'" o lnqulrles Ctalns dircet2é elthar L0 the CZopirimznt of
Highuays, the ZIvisisn el Lanzi o the Gillzse of tne #storner
Gencral which 1n Sursn de23 ¢ eoold rosuls 4n furiliors Llnconslstent
approazhes T2 tho w.u2 el thcce rights ol wiy. '
1:h'thts in nlad, 2 meoti{ns w23 heoll attended by rop-
- ® ® g0 4y - * el ot -, VN m e m® m e - -~
rd;-::z-;:f-‘?: -:? 9.}{0-0“ 3’ L:n:s: v 2 :-gu.-m;uo Q. "Lbuuays
&nd thm Tehzrrimaact o0 LIu.  As 8 recult of this nteiinz, Lt s
SUTSC3Lwd iri. 2 2330 09 Clirasisd 0 oo with o3plaes a3 indlzated
y °C,
stgae3ting tnzt Juslsdistion of thase hic»uzy £ishts of way ke
- B - . N ‘J -' -J“. - -
assertod by tu2 Jrparinen, of Hichrrarw, Tals eoasliuzicza s in
Keeplng witn 2 for=dr 2z:rinian €planlsza &ssudd by tre Departoaent
ol Law dalecd Jovsrs.r &, 1902 preparsd ¢ David B, Pusri~, then
assistant ~licrany TonrrLl. R fery of thls meraranidia f3 alnd
a!':s? \‘l T: !:- R . T - e .- .. o oy * e ? ~ IEERIRN 48 o PO -
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To: Cemmissioner Robert L. Beardsley ¥ Wh
June 19, 1970 S .
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'Qg dirccted

to the Distriet RAlght ef Yoy Agents. If it s
deternmrinzed vaat the nifhu2ay Departimant has no cpjecstd to 2
proposed use, that a2 letiarx ' of non-cbjection de i' ué The

use of the ter= “noa-odJccesion” is exphasizéd so 28 to ‘suggest
that the State is not granting some sort of a2 per=it but =ore
to indicate that the Statec will not recist a particular use if
it is otherulise in keeping with the interests of the State.

- It has also been brought to my &ttention that certain
of the boroughs have taken it upon themseclves to vadate portions
of thesc secticn rights of way. It is =y.cpinicn that the boroughs
bave no such a"*hcrlt 3., Jurisdietidn over these ¢ TLEhEs of way is
Wit the Stite ol nlzsca, Department of Highiays and the Dapart-
pent of Highweys 1s the cwlj compatent authority by which the sane
can be vaczated. Possibdbly th2 borcuzhs are assuning this authority
under A.S. 40.15.150. If this be the case, I believe the borougas
are nals nte"prctinb the-meaning of that statuts. It is my opinion
that the berouzns have author ity to vacate only those stree»s

which ha»e beon creat ed by 2 subd'v-sioq pla.. T .
e ety '-'nlthangn 1t &s our cen ’"SiOﬁ that the Highway lepart-.”
zent has Jurisdicticn over these sceticn line rigats of way, it
is sugzested that because of the obvious interest that the Div-
*Asion-cl-Lands =23 In thesae secslion line -fbu.o of w2y that it be
emphaslced to the Districts that the Divlision of Lands be adviscd
yes to any actions taken in cennsstion theraufith.” -
N T
g" If you hawve any gquostions ropgar¥iling the suggesticns
ug in this n-“orani- s plcase cc not nesitate tc contacs this
office. - o
RPK:sh
cc: Donal?! 2, Belsingar - Dopt. HWYs
John K. Moriian, - Tagt. Loaw
» Josezh He2nan - Iiv, Lands

S



DELANEY, WILES, MOORE & HAYES
ATTORNEYS AT LAW .

SAMES 3. DELANEY. Ja. 260 K STREET , TELIPHONE 279-3581
EWGENE F, WILES ANCHORAGE. ALASKA 99301 ArgAa Cook 907
DANIEL A. MOORE, Ja.

GEORGE N. HAYES : Feb ruary 20 ’ 1969

JOMN K, BRUBDAKER

Mr. Karl L. Yalter, Jr.
City Attorney

City of Anchorage

P. 0. Box 400
Anchorage, Alaska

Re: Right-of-Way along Section Lines

Dear Karl:

This 1is in response to'yodr request for my opinion cohcerning
the above subject. :

" As indicated in my memorandum to the Director, Alaska Road
Commission dated September 12, 1956, it is my opinion that Ch. 19
SLA 1923 and Ch. 35 SLA 1953 were effective acceptances of a
dedication made by the United States pursuant to the authority
of the Act of July 26, 1866 (14 Stat. 254; R.S. 2477; 43 USC 932).
My opinion on this matter has not changed notwithstanding Opinion
No. 11 of the Attorney General of the State of Alaska dated July
26, 1962, 1/ . '

Although 1t is my opinion that the foregoing laws were
effective acceptances of dedications made by the Federal Govern-
ment there are a2 number of legal principles that must be taken
into consideration to determine whether or not a section line in
Alaska has been effectively dedicated for highway purposes and to-
answer the questions set forth in your letter of January 14, 1969.
These principles are:

1. The dedication by the United States oursuant to the

Act of July 26, 1866, supra, does not take effect until -

the date of the acceptance of the dedication by State :

authority or by public use. 2/ '

1/ Attached hereto is previous correspondence with the Territorial
Attorney General relating to thils same subject. The correspondence
includes: Letter from the Attorney General to Mr. Roger R. Robinson
dated August 20, 1956; memorandum from Office of the Solicitor to.
Ope"ations Supervisor BLM, dated August 31, 1956; and letter from

the Attorney General to Mr. Roger R. Robinson dated September 25, 1956.

/ Xoloen v. Pilo
16G 2, 1433 Lovela
353 P,2d 1217 Kirk

£ Pound TP ef al, 157 NW 672; Kov et al v, Itt
ce v, Hiontowexr, 168 P,2d 864; Hamerlv v. Dent
7. Senultz, 118 .24 266,




Re: Right-of-Wav alonp Section Lines Page Two

2. The offer of the United States to dedicate public lands
for highway purposes pursuant to the Act of July 26, 1866
terminates if not accepted prior to the issuance of patent
by the United States. 3/

3. The dedication by the United States pursuant to the

Act of July 26, 1866, relates only to public land of the
United States, and does not apply to public land reserved

for public uses or public lands validly entered under the
public land laws., Accordingly, if public lands of the

United States have been-withdrawn or reserved by the United
States for public uses, or entered under the public land ::—=-
laws by private individuals prior to the acceptance of the
dedication, such lands are not subject to the dedlicatiocn
provided by the Act of July 26, 1856, so long as such lands
remain withdrawn or reserved or are subject to a valid pri-
vate right initiated prior to acceptance of the dedication. 4/

"4, There can be no acceptance of the dedication provided -
by the Act of July 26, 1966, by virtue of Ch. 19 SLA 1923

or Ch., 35 SLA 1953 until 'the public lands have been surveyed
and the section lines established. 5/

5. The dedication by the United States pursuant to the Act
of July-26, 1866.once accepted by the State or by public ...

use rgmains in effect unless vacated pursuant to applicable: ,;
law. 6/ .

3/ Ball v, Steohens, 158 P.,2d 207

4/ Korf v. Itten, 169 P. 148; Stofferman et ux V. Okanogzan County,
136 P, 488; Leach v. Manhart, 77 P.2d 652; Atchison etc, R. Co. V.
Richter, lh8 P, ﬂ78.

5/ Cox v, Hart, 43 S.Ct. 15u 260 U.S. 427, 67 L.Ed. 332; Vaught

" #v, McClymond, 155 P.2d 612; Carroll v, U.,S., 154 F, 425; Swith V.
Wwhitnev, 704 P.2d 4503 Bullock v. Rouse, 22 P. 919; Verdi Develon-
ment Co. v. Dono-Han Min. Co., 296 P.2d U429; Phelns v. Pacific Gas o
and Electric Co., 190 P.2d 209; 43 USC Sec. 751 and 752. These
cases hold in effect that a survey of public land does not ascertfain
boundaries but creates them and that therefore section lines have

no existence prior to survey and are incapable of description or. -
conveyance prior to survey.

5/ Huffman v. 3o0ard of Suo'rs of West Bav T2, 3Benscn Ccountv, 182
NW 053; Cczzain v. furner Countv, 36 HW 2d 382; Pecerson v. Cznton
TP, 34 WW 24 172 Faxcn v, _allis Two., 163 WW S31, Wri: ol Zr-oo
D*smls<oa (39 s, C“ 491, 250 U,3. 634; 63 L.E4A. 1132



Re: Right-of-Way along Section Lines

In order to apply these legal.principles to the situation
in Alaska, it will be helpful to review the Alaska law relating
to rights-of-way on section lines.
as follows:

1.

Ch, 19 SLA 1923

Section., A tract of four rods wide between each
section of land in the Territory of Alaska is
hereby dedicated for use as public highways, the
section line being the center of the highway.
But 1f such highway be..vacated by any competent
authority the title to the respective strips
shall inure to the owner of the tract of which
is formed a part by the original survey.
Apporoved April 6, 1923. (codified as Sec.

1721 CLA 1933)

2.

Ch. 1. Extraordinarv Session Laws of Alaska 1949,

This Act provides in pertinent part as follows:

3.

¥ % % "A1]l Acts or parts of Acts heretofore

enacted by the Alaska Legislature which have

not been incorporated in said compilation

[(i.e. ACLA 1949] because of previously enacted

general repeal clauses or by virtue of repeals

Ey*implication or otherwise are hereby repealed,
*

Sec, 3: An emergency 1s hereby declared to

exist and this Act shall take effect immediately

upon its passage and approval. 7/

Approved January 18, 1949

Ch, 123 SLA 1951

Section 1. A tract one hundred feet wide be-
tween each section of land owned by the Territory
of Alaska or acquired from the Territory, is here-
by dedicated for use as public highways, the sec-
tion line being the center of said highway. But
i1f such highway shall be vacated by any competent
authority the title to the resepctive strips shall
inure to the owner of the tract of which it formed
a part by the original survey.

Approved March 26, 1951

[/ Ch. 19 SLA 1923 as codified in Sec, 1721 CLA 1933 was not
incorporated in ACLA 1949 and was therefore repealed effective
January 18, 1949.

The pertinent legislation 1is

Page Three
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Re: Right-of-Way along Section Lines Page Four

4, Ch. 35 SLA 1953
Section 1. A-tract one hundred feet wide be-
tween each sectlion of land owned by the Terri-
tory of Alaska, or acquired from the Territory
and a tract four rods wide between all other
sections in the Territory, 1is hereby dedicated
for use as public highways, the section line
being the center of said right-of-way. But
if such highway shall be vacated by any compe-
tent fauthority the title to the respective
strips shall inure to the owner of the tract
of which it formed a part by the original
survey. 8/ . )
Approved Harch 21, 1953.

5 A.S. 19.10.9010 ' )
Sec. 19,10,010. Dedication of land for oublic
highways. A tract 100 feet wide between each
section of land owned by the state, or acquired
from the state, and a tract four rods wide be-
tween all other sectlons in the state, 1s dedi-
cated for use as public highways. The section
line is the center of the dedicated right-of-
way., If the highway is vacated, title to the
strip inures to the owner of the tract of which T
it formed a party by the original survey. R

As can be seen, the foregoing legislation relates to rights-
of-way on section lines of lands owned by the Territory and State
of Alaska as well as public lands owned by the United States.

Consideration will first be given to section line rights-
of-way over public lands of the United States.

PUBLIC LANDS OF THE UNITED STATES

As held in Costain v. Turner County, 36 NW 24 382, Ch. 19
SLA 1923 would constitute the first statutory acceptance by the
‘Territory of Alaska of the dedication by the Unites States pur-
suant to the Act of July 26, 1866 for section lines on the publie
lands of the United States.

_To determine if a four-rod right-of-way has been estab-
lished as to a specific section line on the public lands of

_/ This statute in effect re-enacted Ch. 19 SLA 1923 as such
chapter applied to public lands. of the United States.
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the United States by virtue of the agceptance of the dedication
contained in Ch. 19 SLA 1923 or Ch. 35 SLA 1953, one must apply
the principles - of law set forth above to the facts in each par-
ticular instance. As these principles and facts are not readily
susceptible to a broad general discussion, I will set forth
certain questions and specific situations which can exist and
my conclusions as to these situations based on the foregoing
principles of law,

1, What is the effect of a section line being surveyed
and in existence prior to April 6, 1923, the effective.
date of Ch., 19 SLA 19237

(a) If the section line was surveyed prior to
April 6, 1923, and the land abutting the section
line was not patented or withdrawn or reserved
for public uses, or entered by private parties
under the publi¢ land laws on April 6, 1923, a
l-rod right-of-way, 2 rods on each side of the
section line was created. This right-of-way
would still be in existence today unless speci-
fically vacated by competent authority.

(b) If the section line was surveyed prior to
April 6, 1923, and the land -abutting the section
line was withdrawvn or reserved for public uses
or entered by a private party or patented to a
private party on such date, no right-of-way was
created., If a private entry existing on April
6, 1923 went to patent, the entryman patentee
would take the land patented free of any section
line right-of-way. Also, all public land patented
prior to April 6, 1923 would not be subject to a
section line right-of—way.

(c) If the section line was not surveyed as of
April 6, 1923, no right-of-way was created as
of that date. ‘

2. If the section line was not established on April 6,
1923, what is the effect of a survey subsequent to April
6, 1923, the effective date of Ch. 19 SLA 1923 and prior
to January 18, 1949, the date of the repeal of Ch. 19
SLA 19237

(a) If the section line was surveyed between
April 6, 1923 and January 18, 1949, and the land
abutting the sectidén line was not withdrawn or
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reserved for public uses or entered by a private
party at the time of the survey, a l-rod right-
of-way, 2 rods on each side of the section 1line,
was created. This right-of-way would still be
in existence today unless specifically vacated
by competent authority.

(b) If the section line was surveyed between
Arpil 6, 1923 and January 18, 1949, and the.
land abutting the section line was withdrawn
or reserved for public uses or entered by a
private party at the-time of the survey, no
right-of-wvay would be created at the time of
the survey. In such circumstances, if a pri-
vate entry existing on the date of survey goes
to patent, the entryman patentee would take the
land patented free of any section 1line right-
of-way.

3. If the lands abutting a surveyed section line existing"
on April 6, 1923 were withdrawn or reserved for public uses
or were entered by a private party on April 6, 1923, what
would be the effect of a revokation of the withdrawal or
reservation or relinquishment of the. private entry made.

on or after ‘April 6, 1923 and prior to January 18, 1949?

(a) Such land would become unappropriated public 2o
lands and a 4-rod right-of-way, 2 rods on each

side of the section line, would be created. This
right-of-way would still be in effect today unless
specifically vacated by competent authority.

4, If the lands abutting a section line were withdrawn

or reserved for public uses, or were entered by a private
party at the time the lands were surveyed when such survey
took place subsequent to April 6, 1923, what would be the
effect of a revokatlion of the withdrawal or reservation

or relinquishment of the private entry made on and after
such survey and prior to January 18, 19497

(a) Such lands would become unappropriated public
lands and a l4-rod right-of-way, 2 rods on each
~-81de ¢f the section line would be created. This
right-of-way would still be in effect today unless
specifically vacated by campetent authority.
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5. What was the effect of the repeal of Ch. 19 SLA 1923
on Jnauary 18, 1949?

(a) This repeal did not affect the rights-of-
way that were previously established on section
lines.as set forth atove. Such rights-of-way
are still in existence unless specifically
vacated by competent authority. .

(b). The repeal of Ch. 19 SLA 1923 on January 18,
1949, however, did create a situation wherein
section lines that were surveyed on the public
lands in Alaska between January 18, 1949 and
March 21, 1953, the date of Ch. 35 SLA 1953,

may not be subject to the U-rod right-of-way
because of the repeal. An illustration of such
a situation is where the rignt-of-way did not
take effect prior to January 18, 1949 because
the section lines were not surveyed prior to
that time. Thereafter, subsequent to January
18, 1949, and prior to March 21, 1953, the lands
were surveyed and entered by a private party and
patented to such party. Such party would take
patent free of any right-of-way on the section
line.

A further example is where the lands were sur-
veyed prior to January 18, 1949 but no right-
of-way was created because at the time the land
was surveyed, it was reserved for public uses,
After January 18, 1949, the reservation was
revoked and a private entry was made prior to
March 25, 1953. This entryman, if he obtained
patent to the land, would obtain such patent
free of any section line right-of-way.

6. What is the effect of Ch., 35 SLA 1953 as now amended
and codified in A.S. 19.10.010%

(a) It was in effect a re-enactment of Ch. 19
SLA 1923 as such chapter applied to public lands
of the United States.

(b) It has no effect on the section line rights-
of-way previously created over public lands of
the United States by Ch. 19 SLA 1923. Such
rights-of-way are still effective unless - vacated
by competent authority.
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(¢) If the section line was surveyed on public
lands of the -United States between January 18,
1949, the date of the repeal of Ch, 19 SLA 1923,
and March 21, 1953, the effective date of Ch. 35
SLA 1953, and the land abutting the section 1line
was not patented, or withdrawn or reserved for
public uses or entered by a private party on
Mareh 21, 1953, a U-rod right-of-way, 2 rods

on each side of the section line was established.
This right-of-way would still be in existence
today unless specifically vacated by competent
authority.

(d) If the section line was surveyed on public
lands of the United States between January 18,
1949 and March 21, 1953, and the land abutting
the section line was withdrawn or reserved for
public uses, or entered by a private party or
patented to a private party on March 21, 1953,
no right-of-way was created. In such circum=
stances, if a private entry existing on March
21, 1953 went to patent, the entryman patentee
would take the land patented free of any section
line right-of-way. Also, all public land sur-
veyed between January 18, 1949 and March 21,
1953, which was patented prior to March 21, 1953,
would not be subject to a section line right-of-
way .

(e) 1If the section line was surveyed between
January 18, 1949 and March 21, 1953, and the
land abutting the section line was withdrawn

or reserved for public uses, or entered by a
private party on March 21, 1953 and subsequent-
to March 21, 1953, the withdrawal or reservation
was revoked or the private entry relinquished,
such land would then become unappropriated
public land and a 4-rod right-of-way along

the section line would be created. This right-
of=way would still be in effect today unless
specifically vacated by competent authority.

(f) 1If a section line on public lands of the .
United States was surveyed after HMarch 21, 1953,
and the land abutting such section line was not
withdrawn or reserved for public uses, or entered
by a private party at the time of the survey, a
l-rod right-of-way, 2 rods on each side of the
section line was created. This right-of-way
would still be 1n existence today unless vacated
by competent authority,.
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(g) If the section line was surveyed after
March 21, 1953, and the l2nd abutting such
section line was withdrawn or reserved for
public uses or entered by a private party on
the date of the survey, no right-of-way along
the section line would be created. If the
private entry existing on the date of the
survey went to patent, the entryman patentee
would take the land patented free of any sec-
tion line right-of-way. ' :

(h) If the sectlion line was surveyed after
March 21, 1953 and the land abutting the
section line was withdrawn or reserved for
public uses or entered by a private party on
the date of the survey, and subsequent to the
survey. the withdrawal or reservation was re-
voked or the private entry relinquished, such
land would then become unappropriated public
land and a 4d-rod right-of-way along the section
line would be created. This right-of-wzy would
remain in effect unless and until vacated by
corpetent authority.

TERRITORY OR STATE OF ALASKA LAND

The problems relating to section line rights-of-way on land
previously owned by the Territory or now owned by the State of
_Alaska are not as involved as those relating to such rights-of- .
way on public lands of the United States. The reasons for this
are two-fold.

First: Almost all of the lands owned by the Territory wer
granted to it by the Federal Government by Act of Congress. An
example of such Act is the Act of March 4, 1915 (38 Stat. 1214,
48 USC 353) granting lands for school purposes to the Territory
of Alaska. This grant of public lands by the United States to
the Territory did not become effective to pass title to the
Territory until the lands were surveyed and the section lines
ascertained. 43 USC 751; U.S. v, State of Wyo., 67 S.Ct. 1319,
331 U.S. 440, 91 L.Ed. 1590, Accordingly, if the lands were
‘surveyed subsequent to April 6, 1923, the effective date of
Ch. 19 SLA 1923, the State would acquire title with a section
line easement. If the lands were surveyed prior to April 6,
1923 and retained by the State subsequent to April 6, 1923,
the lands would also be subjJect to such a right-of-way.
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However,;, there are two situations where such lands acquired by
the Territory from the Federal Government would not be subject
to such a right of way. These are?

l. UYhere the land was surveyed and title passed
to the Territory prior to April 6, 1923 and the
Territory conveyed such land prior to April 6,
1923, (It is very unlikely that you will find
such a situation.)

2, Where the land was surveyed and title passed
to the Territory subsequent to January 13, 1949,
the date of the repeal of Ch. 19 SLA 1923, and
prior to March 26, 1951, the effective date of
Ch, 123 SLA 1951 9/ and such land was conveyed
by the Territory prior to March 26, 1951. (It
is also very unlikely that this situation will
arise.) .

Second: By virtue of Ch., 123 SLA 1951 as now codified in
A.S. 19.10.010, all lands acauired from the Territory or the
State of Alaska on or after March 26, 1951, the effective date
of .such Act, are subject to a 100- foot section line easement,
50 feet on each side of the section line. Accordingly, there
appears ‘to be no section line right-of-way problems as to Terri-
tory or State lands transferred into private ownership on or
after March 26, 1951.

When the foregoing conclusions are applied to the specific
question asked in your letter of January 14, 1968, it can be
-ascertained that if a homesteader entered public lands of the
United States subsequent to January 18, 1949, the date of the
repeal of Ch. 19 SLA 1923, and prior to March 21, 1953, the
date Ch., 19 SLA 1923 was re-enacted as to public lands of the
United States, whether or not he would take the land subject to
a section line right-of-way would depend upon the date of the
survey of the section line in question. If the section 1line
was surveyed prior to January 18, 1949, and the land.abutting
the section land was unappropriated public land at the time of
the survey or any time prior to the homestead entry, the entry-
man would take the land subject to the section line easement.
‘However; if the land was surveyed subsequent to January 18, 1949
and prior to March 21, 1953, the homestead entry initiated be-
tween such dates 1if it goes to patent would be patented free

9/ Ch. 123 SLA 1951 re-established section line rights-of-way
on all lands owned by the Territory.
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of any section line right-of-way. The same principles would apply
to one who made entry on January 17, 1949, If the lands were sur-
veyed any time prior to hils entry and the land abutting the section
line was unappropriated pudblic land at the time of the survey or
any time prior to entry, the entryman would take the land subject
to a section line rignt-of-way. However, 1f the land was surveyed
subsequent to his entry and his entry goes to patent, he would '
take the land free of the section line right-of-way. Accordingly,
the date of survey in most of the cases is the determining factor
as to whether or not a section line right-of-way is established,

I feel that the foregoing discussion encompasses most of
the situations you will encounter, however, if you have further
questions, please let me know,

Yours very truly,

DELANBY WILES, MOORE & HAYES

E‘f{/{é [l

EFW/cs
Enclosures
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1969 Opinicns of the
Attorney General No. 7

Mr. F. J. Keenan, Director
Division of Lands

Department of lNatural Rosources
Anchoragre, Alaska 29501

RE: Sectlion Line Dedications for
Construction of Hipghways

Dear Mr. Keenan:

Reference is made to your request for an oninicn
concerning the existence of a right-of-way for construction
of highways along section lines in the state.

It is our opinion, subject to the excepnticns
herein noted, that such a right-of-way does exist along every
section line in the State of Alaska. 1In reaching tnis con-
clusion we rely upon the following points:

(1) Congress by Act of July 26, 1866, granted the
right-of-way for construction of highways over unreserved
public lards. 1/ The operation of this Act within the State
is well recognized 2/ and it provides as follows:

1/ Act of July 26, 1866, 14 Stat. 253, 43 U.S.C.A. 932 (1964)
RS Sec, 2477.

2/ Hamerly v. Denton, 359 P.2d 121 (Alaska 1951). See also:
Mercer v, Yutan Construction Company, 420 P.2d 323
(Alaska 1966); Berger v. Ohlson, ¢ Alaska 389 (1939);
Clark w. Tavlor, 9 Alzska 298 11938) United States v.
Roggze, 10 Alaska 130 (1541); State v. Fowler, 1 Alaska
7 No. 4, p. 7, Superior Cou“t Fourth Judlcial District
(Alaska 1962) Pinkerton v. Yaves Civil Action MNo. H2- ,
237, Superior Court, ourtE’Jucicial District (Alaska 1953)
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The ripght-of-way for the construction
of highways over public lands nof reserved
for public uses is hereby rranted.

(2) This grant of 1866 constitutes a standine offer
of a free right-of-way over the public demain.3/ The grant
is not effective, however, until the offer is accepted LV

(3) In Hamerlv v. Denton, suora note 2, the Supreme
Court of Alaska stated the general rule rerardinn acceptance
of this federal pgrant saying at page 123:

... before a highway may be created, there
must be elther some nositive act on the part
of the appropriate oublic authorities of the
state, clearly manifestinc an intention to
accent a grant, or there must be public user
for such a period of time and under such condi-
tions as to prove that the grant has been
accepted. (Emphasis added.) 5/

(4) 1In 1923 the territorial lesislature enacted
Chapter 19 SLA, which provided as follows!

Section 1. A tract of U4 rods wide between
each section of land .in the Territory of Alaska
is hereby dedicated for use as public highways,
the section line being the center of said high-
way. But if such highway be vacated by any
competent authority, the title to the respective
strips shall inurc to the owner of the tract of
vhich it formed a part by the oriminal survey.
(Approved Apr. 6, 1923)

3/ Streeter v. Stalnaker, 61 Neb. 205, 85 NW 47 (1901)
and Town of Rolling v. Emrich, 122 Wis 134, 99 NW figy
(190%); See also 23 Am.Jur.2d Dedication, § 15.

4/ Hamerlv v. Denton, sunra note 2; J.ovelace v. Hightower,
50 N.M. 55 168 P.2d 864, (1946); Roloen v. Piiot Hound
TP, 33 N.D. 529, 157 NW 672, (19167; Kirk v. Schultiz,

53 1da. 278,113 P.2d 266, (1941).

5/ See also Koloen v. Pilot Mound T2, supra note U4; and
Kirk v. Schwultz, sucra note 4,

~J
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This Act was included in the 1933 compilation of
laws as Sec. 1721 CLA 1933; nowever, it was not included in
ACLA 1949, and therefore was repealed on January 18, 1949.6/

In 1951 the territorial legislature enacted Chapter
123 SLA 1951, which provided as follows:

Section 1. A tract 100 feet wide between
each section of land owned by the Territory
of Alaska or acquired from the Territory, is
hereby dedicated for use as public highways,
a section line being the center of said
highway. But if such highway shall be vacated
by any competent authority the title to the
respective strips shall inure to the owner
of the tract of which it formed a part by .
the original survey. (Approved March 26, 1951) 1/

In 1953 the territorial legislature enacted Chapter 35
SLA 1953, which provides as follows: ’

Section 1. Ch. 123 Session Laws of JAlaska
1951 is hereby amended to read as follows:

Section 1. A tract 100 feet wide between
each section of land owned by the Territory
of Alaska, or acguired from the Territory,
and a tract 4 rods wide between all other
sections in the Territory, 1s hereby dedi-
cated for use as public highways, the section
line being the center of sald right-of-way.
But if such highway shall be vacated by any
competent authority the title to the resmnective

6/ Ch., 1 SLA 1949 provides in part that "All acts or parts
of acts heretofore enacted by the Alaska Legislature
which have not been incorporated in said compilation
because of previously enacted general repeal clauses
or by virtue of repeals by implication or otherwise
are hereby repealed." :

1/ This was a reenactment of the 1923 statute; however, in
its amended form it applied only to lands "owned bv" or
"acquired from"™ the territory, and the width of the
right-of-way was increased to 100 feet.
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strips shall inure to the owner of the
tract of which it formed a part by the
original survey. (Approved March 21, 1953) 8/

(5) The forepoing legislative acts clearly
establish a section line right-of-way on all land owned by
or acouired from the .State or Territory while the legislation
was in force. In our opinion, the 1923 and 1953 acts also express
the legislature's intent to accent the standing federal rirht-
of-way offer contained in the Act of July 26, 1866.

There 1s no requirement that the act of acceptance
contain a specific reference to the federal offer. 1In Tholl v,
Koles, 65 Kan. 802, 70 P. 881 %1920), the Supreme Court o
Kansas discussed legislative acceptance by reference to section
lines saying at page 882:

The conpgressional act of 1866, as will
be observed, 1s, in lanpgpuage, a present and
absolute grant, and the Kansas enactment of
1867 is a positive and unqualified declara-
tion establishing highvways on all section
lines in Washington county. The general
government, in effect, made a standing pro-
posal, a present grant, of any portion of
its public land not reserved for public
purposes for highways, and the state accented
the proposal and grant by establishing
highways and fixing their lccation over
public lands in Washington county. 7The
act of the legislature did not specifi-
cally refer to the congressional grants,
nor declare in Terms that it c o nstituted
an acceptance, but we cannot assume that
the legislature was ignorant of the grant,
or unwilling to accept it in behalfl of tne

- e— —

state for hiphways. The law of congress

8/ With this amendment the statute once apain anplied to both’
territorial and federal lands, and except for the increased

width of the right-of-way on territorial lands, the statute's
application was identical to the original 1923 statute.
See A.S. 19.10.010 for present codification.

./
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giving a right-of-way for highway purposes
over the public lands in Washington county
was in force when the legislature acted,
and it was competent for it to take advan-
tage of that law, and the general terms
employed by it are sufficiently broad and
inclusive to constitute an acceptance,
(Emphasis added.)

Other jurisdictions have enacted simiiar legislation,
and there is abundant authority to support acceptance by
legislative reference to section lines.9/

The Alaska statutes employ the phrase "is hereby
dedicated"”", and we recognize that this phrase is not normally
used as a term of acceptance. Nevertheless, the languasge 1is
not inappropriate where a legislative body is seeking to accept
the federal offer, while at the same time making a dedication of
land it already owns.l0/ ) : : : .

Furthermore, in attempting to construe these statutes,
it is presumed that the legislature acted with full knowledge
of existing statutes relating to the same subjJect,ll/ and that
it: : . :

8/ Costain v. Turner, 36 NW 2d 382 (S.D. 1949); Pederson v.
Canton TP, 34 NW 2d 172 (S.D. 1948); Wells v. Penningston County,
¢ s.D. 1, 48 NW 305, (1891); Walbridge v. Board of Com'rs of
Russell County, 74 Kans. 341,786 P. 873, (1906); Korf v. itten,
80 Colo. 3, 169 P. 148, (1917). ‘

10/ See 23 Am.Jr. 2 Dedication § U1, where it is stated:

Technically, offer and acceptance are
independent acts. Sometimes, however, the
offer and the acceptance are so intimately
involved in the same acts or circumstances
that the necessity and the fact of the
acceptance are somewhat obscured, as vhere
the dedication is made by some gpovernmental
agency, the property already being public
in ownership, or where the dedication is
by statutory proceedings, ...
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.+««« had, and acted with respect to,
full knowledge and information as to the
subject matter of the statute and the
existing conditions and relevant facts
relating thereto, as to prior and -existing
law and legislation on the subject of the
statute and the existing condition thereof,
as to the judicial decisions with respect
to such prior and existing law and legis-
lation, and as to the construction placed
on the previous law by executive officers
acting under it; and a legislative Jjudgment
is presumed to be supported by facts known
to the legislature, unless facts judicially
known or proved preclude that possibility.
(82 c.J.s. 544 § 316)

The statutes of 1923 and 1953 purport to act upon
all section lines in the territory. Such legislation affecting
land not owned by the territory would have been in contravention
of 48 U.S.C.A, 77 and invalid vere it anything other than an
acceptance of the Federal Grant of 1866.12/

The legislature is presumed to have known the law,
and to have intended a valid act, and it follows that these
statutes were intended as an acceptance of the federal offer.

(6) Like the standing federal offer, the Alaska
statutes are continuous in their operation, and they anply to -
"each" section of land in the state as it becomes eligible. for
section line dedication. Public lands which come open through
cancellation of an existing withdrawal, reservation, or entry,
and subsequent acquisitions by the territory (or state)
are all subject to the right-of-way. '

| (7) ‘Our conclusion that a right-of—uar for use as
public highways attaches to every section line in the State,
is subject to certain qualifications:

12/ 48 U.S.C.A. 77 provides in part that: "That legislative
power of the territory of Alaska shall extend to all
rightful subjects of leglislation not inconsistent with
the constitution and laws of the United States, but no
law shall be passed interrerinp with the primary disposal
of the soil; #¥*% n .. .
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2. Acceptance under the Act of 1866 can
operate only upon "public lands, not re-
served for public uses". Consequently,
if prior to the date of acceptance there
has been a withdrawal or reservation of
the land by the federal government, or a
valid homestead or other entry by an
individual, then the particular tract is
not subject to the section line dedica-
tion.1l3/ (However, once there has been
an acceptance, the dedication is then
complete, and will not be affected by
subsequent reservations, conveyances

or legislation.)ll/

b. The public lands must be surveyed and
section lines ascertained before there can
be a complete dedication and, acceptance of
the federal offer.l5/

¢. The dedication of territorial or state

lands does not apply to those tracts vwhich

were acquired by the territory and subse-
quently passed to private ownership during
periods in which the legislative dedication

was not in effect; that is, prior to April 6,
1923, and between January 18, 1949 and March 26,
1951.

Hamerly v. Denton, supra note 2; Bennett County S.D. v.
U.S., 290 F.2d 8 (I968); Korf v. Itten, sunra note 9,
Stofferman v. Okanogon County, 76 Wash. 265, 136 P.RB&,
§l9lg;; and Leach v. lManhart, 102 Colo. 129, 77 P.2d4 652,
1938’

Huffman v. Board of Supeérvisors of West Bay TP, 47 N.D.
217, 182 NwW 459, (1921); Wells v. Pennington, supra note 9;
and Lovelace v. Hipghtower, supra note 4; Duffield v.
Ashurst, 12 Ariz, 360, I00 P, 820, (1909), appeal dismissed
225 U.S. 697 (1911). .

Note, however, that the Alaska statutes apply to each
section line in the state. Thus, where protracted surveys
have been approved, and the effective date thereof pub-
lished in the Federal Register, then a section line right-
of-way attaches to the protracted section line subiect to
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d. Acceptance of the federal grant

applies only to those lands which were

"public lands not reserved for public uses",

during periods in which the legislative

acceptance was in effect that is, between

April 6, 1923, and January 18, 1949, and

after March 21, 1953.

In summary, each surveyed section in the state is
subject to a section line right-of-way for construction of
highways if: ‘

l, It was owned by or acquired from the Territory
(or State) of Alaska at any time between April 6, 1923, and
January 18, 1949, or at any time after lMarch 26, 1951, or;

2. It was unreserved public land at any time between
April 6, 1923, and January 18, 1949, or at any time after
March 21, 1953.

The width of the section line reservation is Tour
rods (2 rods on either side of the section line) as to:

1. Dedications of territorial land prior to
January 18, 1949, and; .

2. Dedications of federal land at any time.

The width of the reservation is 100 feet (50 feet on
either side of the section line) for dedications of state or
territorial land after March 26, 1951.16/

Opinion No. 11, 1962 Opinions of the Alaska Attorney
General, to the extent it is inconsistent with the views.
expressed herein, is disapproved

16/ For further discussion of section line right-of-way width,
gee Opinion No. 29, 1960 Opinions of the Alaska Attorney
enera

Very truly yours,

G. KENT EDVARDS
ATTORNEY GENERAL

(G
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Mr, Chris Evans

Planuing Disector

Greatexr Anchnorage Area Borough

104 Northern Lights Boulevar

Anchorage, Alaska 99501 - ——

Re: , Right of way eascmant on segtion lines
Dear Mr. Svans:

It is our conclusisn (i harn enisits zlont avizv sazidion
line in ¢he Si2te z riaht of wav easamenit. unliegcs e isznd in cuesiion
was 2 Tederal reservation on., or was anteresd umon ov its subsacuant
pat:entc2 neior #o Anril 5, 1223 znd n2s nevd: sinie Sacr unveserved,
and owaad mv she Faderal, Stata, cir the Terrirforial zovermzants other
than durinz the neriod from Jamusrey 1L. 1249 to Maveh 25, 1951.

\ In the case of lands naver the propexty of the State or the
Territory, anc -not reserved bw te Federal government nor entered upon
by their subseguent patentee nrior to April &, 1923, the easement is -
four rocs wida centered upon the seciicn lime.

L] .-'.'
In the case of other lznds, owned by the Terriltory a2t any

‘time during the period from April 5, 1923 to Jamuary 18, 1949, there

is a similer easemant four rods wide centered upon tihie section line.

Since the Tervitory did not-have &ny sccticn line easemant statute

from January 18, 1942, to March 26, 1951, the acquicition by the

Territory of any land during Chat neriod did not give rise to & sec-

tion line easement. In ghe case of lands hneld by the Territory on

Yiareh 26, 1651, or acquired by the Territory or the State thereafter,
.there is a section line easemenit oae hundred feet wide centered umon
- the section line. -

In arriving at this conclusion, we considered the opiniom
of the Attormey Generzl, 1952 Ovinions of the Attormev General No.
11~ wihich arrived at 2 contrary conclusion. ¥it was our determination
hc..aever, that there were serious errors in reasoning in the opinion

of the

Attorney Gene

ral.
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The odd situation wita resanct to dates of acquisition of
property arises from the statutory vackground. The Federal Congress
passed a statute ian 1886, 14 Stat. 253, whl ch now appears at 43
U.S.C.A. §932, winich provided tuat

ovexr publlc laﬁcs, not reserved Jor public uses, is,

hereby granted.” ™ T 77
This statute as been gexmerally interpreted to be 2 dedication ay the
Federal governmment of Tederal iond Zor hishway purposes, requiring an
acceptance on the part of the nublic or some other govermment. Tni
acceptance mighi be by use or by coastruction or e-;abl;sament of a
highway. Uameriv v Danton, 3535 2 23 121 (Alaska 1961) Those who
enter upon tne land after this ascceptance by use or dy government
action take subject to the rigut of way.
- A truly accurate determinztion of the existence or non-ex-
istence of a right of way across any particular portion of former
public land would require a title sezrch and an examination of -the
premises to determine whether Chere hGas been durzng the period of
Feceral owmership any public usz of a path or rigiat of way such as
would estanlish a ‘'private” ac:epta:ce of the Federzl offer.  Absent
suchh 2 showing of public use, however, some action on the part of the
State of Alaska or some other ilaskan govermment entity must be shown.
On.April &, 1623, the Terrivorial legiclature passed:an act
ch. 19, SLA 1923, which purporiad ¢ "Jedicate’ z vight of way four
rocds wide between eacir sectiuon, -t to2d upon the section line. In
our opinion this act constituted a proper acceptance of the Federal
0ffer, t snould be recognizas that tie 1952 Cninions of ithe Aittorne:
g General Wo. 11 camsz to & coatrarv conclusion; however, we believe tal
“eonclusion to Be faulty. The Attorney General's opinion was tased
upon tihe fac: that Alaska's act zame 37 years alfter the Federal act,
and tne fact that the words of tha Alsska Statute did not manifest a
highway concepi or an acceptance =onzepi, since it ''dedicated" "ease-
ments''. The oninion goes on to rely upon the fzct that the word.
“Tdedication” in proper usage oS the same import as the word ''convey'l.
‘Aae Attorney General maintained that the Stzte could not dedicate,
or convey lands to waich it did nos have title, '



Mr, Chris Evans
Marcsh 21, 1955
Paze -3-

It is our opianion thot the 37-yezr gap is of no cignifi-
carnze, thexe veing no Alaska government in 1835, and, the %2p being
largely cucing the period of severe underdevelopment of the Terzi-
tory. Further, we do mot veliave that it is necessary for the
acceptance that a state or a texritory use mazic words such as '
"highwey'' or. Macceptance'. Tre Terriforial legislature 2:pressed
the cleaxr fnteantion that there shioulid be alond cael seetion line a

road ea sement. In our opinion this is an a2cdeguate "accentance" of
the Federal "offer’”. The Kansas and MNorth Dakota zases, Costain v
Turnexr Counzv, 36 J 24 3a2‘(€D‘1°4 ;) and vallbridze v Russell Countv,
86 Pas 473 (Kan. ;us), hich t%e opiniocn of the Altormey Gensral
purports to distinguish are in our minds indistinguisnable. Vhere
North Dakota and Xansas enacted “:La; hereafter all section lines in
this territory shall be and sve heraby declared public highways™ it
is.s2ié in tne Attorney Ganmeral's opinion that 2 valid zcceptance
has taken place; that Alaskes chose to 'dedicate’ ''rights of way" does
not seem to uvs significantly differant IZrom Kansas and Worth Dakota
""declaring™ the existence of a 'mighway'. The broad and generous
offexr of or authorization by the Federzal governmaat and the‘cleaxr
~ractical import of the Territorizl legislationm ought not be circum-
ociiped by excessive tecnnicalitcy ' : o

In our opinion t.me.., ther2 spran
along every section lime in the Territ
excenting only waere a valid nriwviia ¢ s
tablisiied and led to patent. TL.. o .2 I tia
was seli-exzcu effect was instantans
into force -and left for the sta“u“e
cept 713
land

:istence in 1923
d wide easement,
znd nad been es-
i legislature
coming
o te upon ex-
, ral goverament of
5, 1623, It is true that this act
was omitted from the 1949 compilzation
ad it is true .§~~ as a result of
and 1951 by the Territorial
“tands_om 4pril 5, 1923, no
. Fihe easement
e repeal of ¢h
zad the repeal
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Mr, Curic tvens
March 21, 18595
Page’ -5-
. Theze is cne further cvarriding exception, in the case
of publis lands of the Federal zeveramenlt reserved Zor some use,
The prime enample of suzn lands in the Anchorage area would be
the Tort Richardsom-Llmendorf military reservatioa. These are
lands wihichy, within the terms of the 10685 Federal statute, are
"reserved for public uses”. Here azain we would zet into a
problen of jusgliung dates., In the caze of ‘all lands not yet
reserved for pudlic uses in 1923 thare would axist an eacement
according to the terms of the 1923 statute. Waere, however, tine
Federzal land had been reserved-fo=-public uvses prior to the 1923
statute, there would exist no easema2nt. Trnus, for eiamnle, in
the case of the Fort Richardson ¥ilitary Reservation, whicn ac-
cording to ou® information was astablished inm 1540, there may be
a2 four rod section line easemer: ot cvary section line within the
reservation. FKad the reservati.i. oy eslablished »rior to 1923
there would certainly be no such casesments. Tae guestion of wnat
effect a Federal withcdrawal of iand previously within the public
domain znd subsequent to the establisument of the easement would
have unon those easemenis is one which at first impression does
not seem to differ from the effect of the zepeal of the 1923 -
catute previcusly discusszd dbove. DBe2fore such an opinion was
acted upon however, since we ara onerating within the area-.of
absolute Faderal authoriiy, we would want to take the opportunity
to researchi the matier furthar and s2e what was done at tie time
of the reservation of that laud. '
Very touly yours,
EURR, BONEZY & PEASZ
-
Wi, 7
— . ‘}'/\{D-'.' CRR Yy
_ Theodoze M. Pafde, Iz/4
mPix/sar /
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Mr. Donald A, HoeKinnon, Commissioner
Da artrent of Highways
Douglas, Alaska

Attention: Mr. Alfred A. Baca
State Right of Way Agent

Ret Sactlion Line Dcdications;
An interpretation of Ch. 19,
SLA 1923, Ch. 123, SLA 1951
and Ch, 34, SLA 1953.

~.al' M, MoKinnon:

You have asked whether the State has a right of way
¢ ecment along certain section lines, which can be used for
h..away purpoges without compensation,

If the State has such an easement 1t must be based
v».a either Ch, 19, SLA 1923, Ch, 123, SILA 1951 or Ch. 35,
Sua 1953. The relevent language of Ch, 19, SLA 1923 states:

"Section 1. A tract of four rods wide
between each section of land in the Territory
‘of Alaska 18 hercby dedicated for use as publle
highways, the scotion lins being the center of
said highway. But if such highway shall be
vacated by any competent authority the title to
the respective sdrips shall inure to the owner
of the tract of which it formed a part by the.
original survey."

The legislature could not bdbe referring to sections
vihich have passed to private ownership because dedication of
cwsoments on private property would dbe an infringement of
vi.sted property rights prohibited by the fifth amendment to

tie Constitution of the United States., Nor could the terri-

w~ia) legislature legally dedicate an casement in section
lines over the publiec domain, Section 9 of the Alaska Organic
Act (48 U3CA § TT) reads in part as follows: ,
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M>. Donald A. McKinnon, Cowmiaoionor July 26, 1962
Department ol Highwayso i -2-

"Thae leglolativo power of the Territory of
Alaglza shall extend to all rightful subjoects of
legiolation not inconsictent with the Constitution
and laws of the United States, but no law shall
be pacsed interforing with the primary disposal
of the soil; ., . ., " Of, Betsch v, Umphroy,

270 Ped, Recp,, 45, h8 (19&1).

The presorving of an casacment in the torritory cer-
taiuly would interfore with.the primary disposal of the soil.
Since tho territorial legislature had no powoers not conforred
by fcderal statute, Ch, 19, SLA 1923 cannot be oconstrucd as a2
dcdication of right-of-way oascmenta on federal lands,

: Ch., 19, SLA 1923 could only bo effogtive to dedicate
tn cascment on land owmed by the Territory of Alaska and con-
voyod subscquant to tho-approval of the Aat of April 6, 1923,
However, this question 1o moot bocause according to the Bureau
of Natural Rosources, the Territory of Alaska from the period of
ito inception until statehood nevor poscessed more than 105,000
coeres, It ia my understanding that thisc land 1s located in
czall parcels throughout the State and 13 uged for school and
‘ublic works purposes, It is doubtful if any of this land has
ever beon conveyed, ’

Ch, 19, SLA 1923 was included in the 1933 wsczpillation
of sesgion laus but was omitted from the last compilation in
1949, All aots not included in the compilation were expreaaly
repealed, Chapter 1, ESLA 1949, .

In 1951 the Territorial Legislature enacted Ch 123,
SLA 1951 which statod: _ .

"Section 1, A tract of one hundred feet
wide botwcon cach coction of land owned by the
Territory of Alacka, or acquired from tho
Territory, 1s hercby dodicated for use as public
highways, theé section linc being the center of
sald highway. Byt if such highway shall be
vacatcd by any competent authority the title to
the respective stripa shall inure to thoe owner:
of the tract of which it formed a part by the
original survey."

The only roal distinction between Ch, 19, SLA 1923
1d Ch, 123, SLA 1951 1o tho incroase in width of tho ease-
ment £roa four rods to one hundred feet, Ch, 123, SLA 1951
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is dorived from House Bill No, 101, Thae Bill in its original
fora roltorated Ch, 19, SLA 1923 which had beon ropoalecd, Omn
Maxch 20, 1951 the Scnate crmondced Houso Bill No. 101 to its
prosent form, The zcmandmsnta road in part as follows:

. "Page 1, lina, 11, dolote the word fin'
and pubstituta Lhoerofor tho vords 'ouncd by!
&nd aftor tho word fAlaska' ingsort a .cooma
and the wordes ‘or acquired from the Torritory!
and a com=a,” "CL.7Senata Journal of Alascka

1951, Pages 789, 790.

" Theooo znondments indicato that tho legislaturc was
varo of - its limited powors and therefore did not attempt to
dodicato eagaments on lands not owned by the Territory of Alacgka,

Ch, 35, SLA ‘1953 amended Ch, 123, SLA 1951 as follows:

"Section 1. A tract one hundred fecaot wide
betwoon cach scotion of land owmed by tho
Tarritory of Alaoska, or &scqQuirced from tho
Taerritory, and a tract four rods wido 'botween
all other ccections in tho Territory, 1s hereby
dcazcaved ror use as public RIghWAYS, o « o "
(amondrent emphasized

- He=sver, tho anzndment was of no offect since 2
1 'Zislature operating undor the limitations of 48 USC § 77
kws without power to dedicate gection line property not owmed
by the Torritory. The power to "dispose of primary intorests
in the soil" was not delegated to tho Torritorial Legislature
and, in fact, such power was expressly denied the Territory.

It might be argucd that Ch, 19, SLA 1923 and Ch,
35, SLA 1953 can be suppo-ted on other grounds. An Attorney
Goneral's Opinion issued Soptember 25, 1956 suggesta that
Ca. 35, SLA 1953 was not onacted in contravention of 48 USCA
§ T7 but was actually an implemantation of 14 Stat, 253 (1866)
53 USC 932, snacted by Congress in July, 1866. Thers are two
problems with this view, 14 Stat. 253 {1866) i3 a grant of
righ% of way eascmants for tho construction of highways over
publiec lands, not reservad for public uses, This grant constie
tutod an offor of dodloation and docs not boooms aeffectivo
until adocptod by tho sevorul statos or territories. A =sccant
Alaska casce 15 in agrecmont ulth other courts in distating the
two pathods of aecoptanca, IMr, Juotico Dimond in Hamerly v.

Danton, 359 P.2d 121, 123 (Alaska 1961) states:
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"But beforo a highiicy may be created, thero
must bo aithor £c—2 positive act on tho part of
the appropriato vuvlic autnoritios of tho state,
clearly manifeanting _an_intention to acccnt a grant,
or thero muot Lo PUDLLC USAr 1or OUCh & por o o7
tima and under guch condltionn ag to prove that
tho grant has bcen acoepted." . (emphasis addoed)

The quecstion of proscriptive user-is well scttled dut
that 10 not what wo are concorncd with, Has tho Torritorial
Legislature gomplotod "secma positive aot,'ETEEfIY"“ITEE?Iﬁk
an intontion to accept"T—TCh;—19,~SILA- 1362 —and—TCH, 35, SLA
1953 make no Tontion of 14 Stat. 253 (1866). Tha Houze and
Scnate Jourmals, 1923 and 1953, do not indicato that there was
any discussion on the matter. Therse are no caesec on the
p2ttor and the State has nover done any positive act to
exorcise its “rights" to the soction linc easemonts,

Soveral other Jurdcdiocticno, notably North Dakota

cnd Kaonsas, havo accepted tho federal grant by statute, A
.»ccnt North Dalota case, Costain v. Turner County (N.D, 19h9),

O N.W, 24, 382, 384, ctatos, "iha legchacu T~ of Dakota Ter-

itory enacted Ch. 33 S.L. lé70-1871 stating: !'That hereafteér
all soction linea in this Territory shall ba and are hereby
cdeclared public highways as far as practicable. . . ! The
federal statute made the dedication, the territorial statute
accepted 1t, . . . " Cf, Huffman v, Board of Sup'rs. of Wesu

av T? Be noon County, 47 X.D. 217, 152 W . 450 (15217,
-F_lloridzo v. huscoll County, 74 Xan, 341, 86 Pac. N?g (1906),
Tne Juprema Courc ol nancas agreed that Kansas Laws 1873, p.
230, C. 122, identical to the Dakota statuto, constituted
logislature acceptance of 14 Stat. 253 (18665 By legislative
fiat theose Jurisdictions osctadblichoed highways on section lines
within seven years after tho foderal grant. A

Chapter 19, SIA 1923, passcd 57 yecars after the
federal grant, and Chapter 35, SLA 1953, passad 87 years after
the federal grant, do not caotablish highways nor do they use
language of acceptance, The Alaska torritorial statutes
"dedicata" eascments, The word "dedicate" 1s synonymous with
tho word "convey". Cf. Quality Building & Sccuritics Co, V.
Bledooe, 14 P,2d 128, 132 (Cal, 1932). Cloarly the legislature
cannot accept & right of way by dodlcating or ccnveying the
samg property. The reasonadble interpretation of Ch., 19,

(4




nr. Donald A, Makinnon, Cozmissoionor Cpinion No. 12
Lspartaont of Highwaya
July "6 1962

SL% 1623 and Ch. 35, SLA 1953, ia that the legislzture did not

1".‘.;c:‘c. S0 accept tivo fecdoral ;"'*m., but wao Tesorving cascmontis
for o Tersitory. A3 I mznticsnsd aarlior, tho locialatu.o had
DO powas to do this with precpsity not owmod by’ the Territory.

In su==Aary, Ch. 19, SLA 1923 rcoerved tho richt of

uay caacaento on land oimcd by the 1orr1tory from April 6,
1923 until its rcpeal by Ch. 1, ESLA 1949 on January 18 19L§
Tacro were no sgction line dedication acts betwoon Jcnuury 1
1949 z=nd itarch 26, 1951, Ch. 123, SILA 1951 did not attcmnt
.o dodlecato caucmontn on land not oxnzd or asquired {rca tho

Territory of iAlaska, Ch. 35, SLA 1953 approvad on larch 21,
1953 15 rostrictad "to dediocation of oaccexmont on land cimed
or aoquircd foxa tho Torritory of Alaclea, However, thiso act -
13 c%ill in offoat and all property turned over by the Pcdoral
Covemnmont 0 thae State of Adcska and all land wvhich will in
thoe future be turnod over to the Stato will be burdencd w:ith
ight of way cascments inuring to tho bonefit of ¢the State,

Very truly yours,

GSORC= N, HAYZS
A‘ITO?JBY CENERAL

WWW

Kichaol H., Holmes
‘Ansigtant Attorney Qseneral

Fodadd

¢c: Tho Honorable William A. Egan
Covermor of Alagka
Stata Capitol
Junccu, Alascka

The Bonorablo Floyd L, Quertin
Cc—issionor of Adainigtratica
Alcolza Office Building -
Juncau, Alaska -

.
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MEMORANDUM

To: Right of Way Section

From: Robert M., Redding, Right of Way Agent
Subject: Right of Way Easements in Alaska Lands
Date: September 30, 1958

On July 26, 1866 the Congress of the United States passed an Act per-
taining to the rights of way for highways. This Act, now known as
Revised Statute Sec. 2477 (43 U.S.C. 932) states:

- "The right of way for the construction of
highways over public lands, not reserved for public
uses, is hereby granted."

This grant by the Federal Government constituted a dedlcatlon to the
several States and Territories and did not become effectlve until it
was accepted and implemented by them,

Several principles should be considered in order to have a comprehensive
understanding of the effect of dedication statutes:

(1) No patent will be issued (43 USC 1151), nor can an entry be
made on land which has not been surveyed, although such land may be law-
fully occupied (43 USC 161, n. 34). Such a settler, neither patentee
nor entryman, acquires no vested rights ln the land until survey and
subsequent entry;

(2) As against everyone but the United States, the date on which a
homesteaders rights become fixed, or vested, is the date of entry not
the date of patent, the title given in the patent relating back to the
date of entry (LB UsC 161, n. 30),

(3) A dedication by Act of Congress cannot be accepted until the
land dedicated is surveyed and section lines established;

(4) A dedication which has once beén accepted by an act of a State
or Territorial Legislature is not lost on lands so dedicated.

On January 19, 1923, the Territorial Legislature of Alaska enacted Ch.
19, SLA 1923 (subsequently codified as Sec. 1721, CLA 1933), wherein

the dedication made by Congress in R.S. Sec. 2477 was accepted and an
easement in a strip of land 66 feet wide on the section line in all
public lands lying within the Territory was created, All surveyed
public lands lying within the territoriel limits of Alaska which were
acquired (patented or entered) prior to this enactment are held free and
unencumbered by any Federal or Territorial right of way easement.



To: Right of VWay Section
September 30, 1958
Page 2

Persons who acquired land from either the United States or the Territoery
rn or after January 19, 1923, took the land subject to the easement so
created,

On January 18, 1949, a special session of the Legislature enacted Ch. 1,
ESLA 1949, which purported to adopt the Alaska Compiled Laws Annotated
1949, The 1923 law was not included in the compilation and so was re-—
pealed by implication. In 1950 a.decision was handed down by the
District Court for the District of Alaska in the case of Ashley v. City
of Anchorage, 13 A 168, 95 F Supp 189, which cast some doubt on whether
or not ACLA 1949 was in effect. A reading of this case indicates that
ACLA 1949 was adopted in 1949, but should there be any discrepancy be-
tween it and the session law it embodies, the session law will control.
The repeal of any prior session law would be effective as of January 18,
1949. [The effect of ACLA 1949 was to_allow all lands surveyed after its
adoption and-Zcquired prior to March 2l,~19§3"‘tc be "held unencunbered
by any Territorial right 6I'Way easement, —

The status of lands acquired from the Federal Government on or after
July 24, 1947, was further determined by 61 Stat, 418 (48 U.S.C. Sec.
3214) which made all lands acqulred from the Federal Government subject

to a right of way easement in the United States and the yet to be
formed State of Alaska. The widths of these rights of way were es-
tablished by Public Land Order 601 of August 10, 19.9, as amended by
Public Land Order 757 of October 16, 1951, and by Secretary of the
Interior Order 2665 of October 16, 1951, at 600 feet for the Alaska
Highway, 300 feet for through roads, 200 feet for feeder roads and 100
feet for local roads,

On March 26, 1951, the Territorial Legislature in Ch, 123, SIA 1951,
dedicated an easement for a right of way 100 feet wide along section
lines in all property owned by the Territory or acquired from the
Territory. This law had the effect of giving the Territory an
easement in all lands acquired from it after Manch 26, 1951, but did
not provide for a right of way easement on lands acquired from the
United States, the Act of 1947 (61 Stat. 418) belng inapplicable to
the Territory of Alaska.

On March 21, 1953, Ch. 123, SLA 1951, was amended by Ch. 35, SLA 1953, ~(ljare™”
to include an additichal 66 foot Tight of way easement in lands ac- 1
quired from the Federal Government. This act constituted a re-ac- ﬂ*“”‘pl
ceptance of the dedication provided for by R.S. 2477 and which had .
lapsed with the adoption of ACLA 1949. Lands acquired after this date !

were subject to a Territoriazl easement of 100 feet along the section: .

line if acquired from the Territory and to a Territorial easement of

66 feet along the section line if acquired from the Federal Government,
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Lands which were surveyed between Januzry 18, 1949, and March 20, 1953,
and had not been acquired would be treated similarly with lands sur-
veyed after March 20, 1953. .

SUMMARY

(1) Land (meaning surveyed land) lying within the Territorial
limits of Alaska acquired (patented or entered) either from the Federal
Government or the Territory of Alaska prior to January 19, 1923, is un-
encumbered by any right of-way-easement of either the United States or
the Territory.

N\

(2) Land acquired either from the Federal Goverrment or the )
Territory between January 19, 1923, and July 23, 1947, is subject to a
Territorial 66 foot right of way easement along the section line,

(3) Land acquired from the Fedéral Government between July 2L,
1947, and January 17, 1949, is subject to a Territorial 66 foot right
of way easement along the section line and also a 100 to 600 foot
right of way easement reserved to the United States and the State of
Alaska. N
Land acquired from the Territory during this period is subject to a
66 foot right of way easement along the section line,

(4) Lland acquired from the Federal Government between January
18, 1949, and March 25, 1951, is subject to a 100 to 600 foot right
of way easement of the United States and the State of Alaska. Such
land is not burdened by any Territorial easement if the survey also
took place between these dates,

land acquired from the Territcry during this period is subject to no
right of way easement if surveyed between these dates,

(5) Land acquired from the Federal Government between March 26,
1951, and.March 20, 1953, is subject to a 100 to 600 foot right of
way easement of the United States and the State of Alaska. There is
no Territorial easement on the land if it wes surveyed during this
period,

Land acquired from the Territory between these dates is subject to a
100 foot Territorial right of way easement along the section line,

(6) Land acqu.red from Lhe Federal Govermment bectween March 21,
1953, and the dey puece=d.ng that on which tha Territory of Alaska is
proclaimed a State is subject to a 100 to 600 foot right of way easement
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of the United States and the State of Alaska as well as a 66 foot
Territorial right of way easement along the section line.

Land acquired from the Territory during this period is subject to a 100.
foot Territorial right of way easement along the section line.

(7) Land acquired after the Territory becomes a State w1ll be in
the same status as that in paragraph 6.

Remember:
Land must be surveyed.
Date of entry controls
These rules should be used in determining whether or not the Territory

has any presently existing rights in property which may be under con-
sideration for acquisition for highway right of way purposes.
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ABSIBTAnT ATraancy CCnCoa,

HENRY J. CAMARCT
| ABBISTANT ATTOMRCY OLNCRAL

DAVIO J. PREE
ASBISTARY ATTOANEY GEmChas

BUREAU OF Lawdg - °
ANCHORAGE, ALASKA

SEP 27 1356
RECEIVY-ED

raceint of your letter dated Szptember 4,
VFiles' Au~ust 31 memorandum wiaerain he cocrm-

manis voon my opinion of August 23. In my said August 20 opinien, it is
stated ot insofar as Chapter 35, SLA 1933 purnorts to make a primeary

éisnosal of ti:2 scil it is in contravention of 42 U,S.C.A. 717,
Gierein czline what conatitutes 2 "primary disposzl of the soil"
tazt the Chanter 25 dedication constituted such 2 cisposal.

I did not

- PR |
Tl aZullled

Therein, a:z

I analyze [.lr. Wilas' raemorandum, is wnere he disazrees with my con-

ciusion.

. ’ - -« 9
apdlicasl

Mr. Viles, in subsiance, states that 43 U.S.C.A. 932 as rzade
to Aleskia by £5 U.S.C. A, 23, makes the actval primary dis-

pos2l cf the scil and Chapter 35 merely constitutes the Territorial accept-

ance and impiemaaation of the same.

He cites the North Dalkota Supreme

Court casze of Cosizin v. Turaer Couxty, 38 NW 2a 32 (1949) in support

of Lkis coaclusioz.

el
v/ “35,

Mr,

beinz a fcll-timze attorney for the 2ureau of Land .
Managament end who, in stch capacity, deals daily and continuously with
_ind proviems, is zimittedly more guzlified than the average atiorney to
pass vpon a l2zzl issue ccnceraning puslic laads.

I have carefully read

and analyzad nis ozinion and I must state that I am impressed with his

legzl reazoaing in suns

=t of the conclusicn that Chapter 35 dees not in

fact mzle 2 nrimary dissosal of the soil but instead merely implements

a prior federal diszosal, ’

lature tc m2a¥e a primzry cis

inion of August 20 iz modified to provida
53 is not 2n attempt by the Territorial Legis-
c { the soil, the said statute is not in

s2lo
contravention or in violztion of 48 U.S.C. A, T1.

Very truly yours,
J. GERALD WILLIAMS

‘!
* ~-a
EANM:=ez
. - - (3 ‘— v.‘
cc: LIr. Irving Reel,
Vol pelaee h el H
. migawey Znzineer
R b bt
C1ire W A, Cailpperiiell,

T e T cae me i am

Attomey Gc—mera].jS

. -
Edward A. herdes

By:—{ ™ o 2=

Assistant Attorney General
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1.1 Fomiestnds - 42 U. 5. C.A. Section 77 and 05 Y
Chz *)ter 33, SLA 1953 < AL,
. »

(@)

2ar kiIr. Rovinson:

We have your letter of July 39, 1858, relative to the atove.

ial"y you dasire an opinion on ti:e question of whether the pro-
1 3 of Chanter 35, SLA4 1933, are a2pplicable in order to retain
t ck as..‘:re throurrh laads pr°santly under homestead application.

Chantar 123, SLA 1951, as a.mended by Chapter 35, SLA 1633
reads 25 follows:

‘P<2llj
mm"’

“Section 1. A tract one hundred fest wide between each
section of land owned by the Territory oi Alaska, or
acquired from the Territory, and 2 tract four rods wide
tetween 21! other sections in tAe Ters "1tCT'y, 1S nereoy
CeGICatas ior use &s purlic nignways, tne section line
being tiie ceater of szid right-of-way. But if such hizh-
vay siall b2 vacated by any competent authority the fitle
to the respective strips shall inure to the owner of the
tract of waich it formed a part by the original survey.”
(Underiining supplied,)

: An a:»::.n.m:.tzon of the legislative history of this Act discloses
L‘~ _-- Py - - - - (] -
viat the unier 4 portion was inserted by the 1953 Legislature. Taking
o2 stetute at lua ;a.ev*lue it would 2ppear that it solves the problem
{:..;ed by j ur 1c’ctw and csiensibly a four rod wide tract could be esia-
Fiszed ar tiie subject homestead and thereby createor preserve a
stock ‘:::sa_g through the lanc.

o

However, in view cf 43 U,S.C.A. 77, I am of the opinion that



L. RoZer X. Rowinson
é's‘._.; 1z 30, 1958
raze 2

12 underlined portion of the cbove Territorizl statute which dedicates

z four rod wile tract for public nighways, at least insofar as it purports
1o gront rights-of-way across redercl land, is in conflict with the follow-
ing proviziox of Saction 77, wiich reads in part as follows:

"The legislative power of the Territory of Alaska shall
e:tend to aii rigatiul subjects of legislation not incon-
sistent with ti:e Censtitution and laws of the United States,
but mo law shell be passed interfering with the primeary
C1ZDCSGL O W2 SO1L,¥+¥, 7" (underiining suppild.)

Ci. Z3tscaet at. v. Umphrey, et al., 270 Fed. 45, 48,

- In view of thé Congressional restrictions on the Territorial Legis-.
lzicre's power to deal wita Alaskan soil, manifested by 48 U.S.C.A. 77,
guprz, it is my opinion that Chapter 35, SLA 1933 cannot be coastrued or
anpiied in 20y way to graat or protect an existing stock passageway zcross
the lands reierrad to in your letter.

Very truly yours,

J. GERALD WILLIAMS
Attorney General

By: {,A_,\,\ ;J&.LAN

Edward A. ‘Merdes
Assistant Attorney General
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assrando

Ty Czerations Supervicer; Dureau of land fanagement
fremt 02fice of the Soliviicr
Subject: CLa2diczation of lands for highvay purposes

Ch=n. 35 sL! 1652 '

K3 -

vs refavrred 1n
Juzust 23, 1955, coaer

P o
- S 2 2
&vion an :::r':’«'e.zt.

e "3

ning the sbove sudbject, to ma for

CIn triz lotter the ddlemney Jonerel stated tist in his
oniniasn Chzptar 33 8U4 1933, 2t levcst inzefer os such statute
pumort: te grant ri gh‘os-of-way acroes Jsiaral land, is in ceaflict
with 2zt sortion of 48 U.o.C. 77 vhich sronibits the Yerritofial -
Sagisizture from passing laws witich &.ou.d interfere with the prirary
éispozal of public lards , 2nd that Chanter 35 SLA 1953 could rot
trerefore Te nonstraed ¢ ;;':-nt or proteci 2 *:u’b‘-m .:ay along
section linas 24jacent to ou'n. ic 1‘4.ads.

Uu.s.C. 77 réa:-'. a3 follo-.::s:

Se c.icr 1. A t-azt onz hurdred feel wide btetwzen each
seciisn of Land ouned vy the Territery of llagka, or
2equired fron the Terriftory, and 3 tract four rods vids
tate2en 2Ll othar aactiont in Lhe Tarritery, is heredy
deaicated Do use 2s nrulic hizaways, the section line
beinz thn conder of s2id richt-of-2r., mat if such high-
w2y shall Uo vazited Ty any cumpetsnt authority the title
to the reszeative sirinsg shall inure to the cwner of the
trzct of uhiecn it foermed 2 nard by the original survey.®
{Cncerlining susralied.

erritory of ‘laske Attorpey Ceneralls



S 11.8.C.A. 77

"Thz legislative power of thz Territory of iAlaska shall

S -
miend o 21l rizhiful subjects of leziclation rot incon-
sieiznt with trh2 Comstitviion and lauws of the Uniteld dSiates,
Peet wo 12w k=il ta paszed interferine with the oriwery
h

cispcsal of the soail; w (underlininz supnlied.)

|

I am ix‘aonlote azcaerd with the Attorney Yeseral's
sanslusian that the underlimad sortion of hd U.S.C.h. Szction 77
g3t fomili sunva, zravents the Territorisl Lesizlature fram sacsinz
lezislation *hidzh would in any maaner atiendt to pemmit the lerritory
o rele ¢ primoyy disposal of subliec lands; however, I do not Lelieve
thet the widirscered pertion of Unanter 35 SLA 1953 set forih ateve
ehstld =2 sensider

X

d &8s an ottemat by the Territorial Legislature to
cs2l eof Tudblic lands.

)
oille a prinany diso

7 the sct of July 26, 1835 (Lu Se=t, 253; .S, 24775 L3
U.5.5, 232}, tre Sencreces-of the Unitod “totes passad an act whereby
sizhis=ol ==y for Rizimay purnorsss were sranted. This statute
reacds as fcllows: :

lands, nob reserved for pu.lic uses, is heredyr sranted.”

in esnzituing this statute, the courts hzve held that this seciion
cenzhitutes 2 dedication by the United viantes of any unrazerved pudblic
landz for the constiruvction of hichemys, and that such dedication m2y -
z2 accepted by ¢ terrisoricsl siatute siailar to Chanter 35 SLA 1953.
Cozizin v, Turnr Countr (1949), 36 M. (24) 382.

In the above cited crnsn a patition wes filed with the

cffin2 of the county auditor of Turner Comaty, ©.D., requestiny that
3 nile of lund 2lons A certain coctinn lipe %2 opencd for highway
resoses, »~obvice of the netition was 3iven and the petition was
neard, Tierzsfier the Sonr¢ of lounty Cemnisrioners ordared that
sich land te ezon2d for hizhiny uirnoses. 1he Costain family as
clzimanis of neesrly all of th2 lord affected o the inard's order,

€2le4 21 appezl from such aorder ir the Circuis Sourt., The Uirsuit
Court affismed the rizht of the Counly to comsiruct tre hishwar:
Sewever, the vourd swzrdad +he Lortains th: smm of 01,570 as damszas.
“ron tihds Judziont the Connty anprzled to the Sunrene Court on ihe

sels tiat the section line in question had been dedicated by the
inited Siniez nwreunnt Lo the a2¢t of July 26, 1856, svra, ard
zecapiagd b the Territory oy virtua of Chapter 33 SL 1870-1871; thus
creating an 3azemeont for higzlwoy nurnoses wiish wrmuld talie precedance
over any rights obizinid by *“hs Losieins because of their entry on
sush landz, whish enlryr wmz mdbeegicnt to the passage of Crhanter 33

3 18701971, Th2 Svareme Court of South Yaknta, in voholding the
Connmiy's sontsntions and settiny e2side the awzrd of dxmages, held in
n2ry as feilows: : ' T
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izt ol 1vmy for the coastreeiion ol hipinays over nubl
inniz, ush omerirweld for pudlic uses, i heioly T ...-.d
§ 8, v 242, 14 That. 253, 3 Yos bt 8 932, “he u-r; o=
latuss of Beuota Territarys enncted “h. 33 S.I. 187".‘-13
etziis -y 'Thot herucafier all scetion lines in Ahis Territery
eb-) ha znd are herchy c¢aclorad public highweys o5 fav as
noackicahlse: ¥ w %0 lhe lay in effect at the time nrovided
23t ouolis Woiears 2long section lines 'shall ke Fiy-
six foot +ide and 2121 Us daken equelly froa each S 6'& of
< ssetion lime! wulese chnn;ed as provided by lav. 5 27,
3. 13, 5.1. 1257-13A1 53 amended by Ch, U, S.L. 1A7L-12875;
2005, 2340 The federal statuie =nde the dedication,

- e
tho temritorial ciotute aceopted it, and at the samc time
desisnited L2 ‘.nm?i‘:n.f-hi;;hmz... Gphen the Costoins
asyuired th: land by noiest from 1“.- Pnited Stztes an ares

=5 roig wida on cach sifle of the so:ition line =z turdenss
with an eszomant fu faver of the rml-l*c for pigmay purgoces.
semensa v. EHuwerd, 20 £.I2. 580, D) Ik, 709; Gmetafeon v
Cem fip., 33 £.JD. 308, 235 .4, Ti2.v 3?

Chanzer 33 S L370-2371 of S.D, js very similar to Clmptier
35 SL& 1582, in trat Doth ccts amnzar to cdedicate or set asiue pudlic
lards fov torviftarial hghwzy survoses, vhieh cction wouldd, if oot
avinaviced by COongvesz, b2 2 ',:**'" Ty d:s.Mo ition of pudblic landy;
mouEvar, of illustrated.in the Lostain case, the United diztes made
<he srimavy disnogition of Hublic lands for Righway purposes oY
ssiisaticn by viritus of the act of July 25; 1 -856 muzre, and the - .
tarpitorial legislaticn was o rel;-' an accept-an.e of such dedication.

In view of the neldisg in the Lostain case, it ie my opinion
tany Chasptar 35 511 1952 would o an anceplance of 2 dadicagion pade
T iha Lr*tad States b virtve <f the ast of July 23, 1885,= ratrer

.

-ts W

<
than a2 '“"‘*‘“':' Hrsosl cf ouoh land, and tberefore world not be
= corylisy t-r‘ 2 svwove cited provision of L8 Y.S.C, 2ec. 77.

r

For other ca uiere imiler tesriterial statutes have been constrned
in the zone r:-:r*'xf-*:, ss2:  Enfluan LY. roryd of Swnvra. of west Foy T2

3 2 mn Covnty 120213, (132 &%, 159, B . 2 27); velnrizire v,
a3y bounty (7 R-n, 3W1, 86 Tac, 173); Zilleboro iav. zank v.
soazman (399 LY, 837, b3 H.D, 1179); Scmirdtle v. riscer Lounty

(1 11 "a\ £y 285 Csl. 583); Fexen v, Loliis Cival 1o, (183 I.w. p 1,

35 E.3, 63!:), .Ti% &7 crror dismissed (39 S.Ct. o1, 250 U. S, é3l,
53 L.z2d, 1132).

For the Recjonal Solicitor

Gonees D L/l

Falzng E‘. viiles, Yield aol:.citor

Jun7 Region

1/ %2 zct of J:ly 25, 1885 :ms made azplicable to the Territery of
alaska ty 4ihe act of August 2):, 1512 (3" Stat, 512, 48 U, S.C., 23).
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A BRIEF EISTORY OF PLO 1613

L/23/42 - E.0. 9145

Thiz orier reserved for the Aleska Rozéd Co:ni:nfsn.on in connection
wits construction, operation end mzintenance of the Palmar-Richardson
Hipavey (now Glenn Highwey), & right-of -way 200' wide from ihe
terminz)l point of the highway in the NEf cf See. 36, T. 20.K.,

R. 5 E., S.M. to its poiz of connection with the Richerdson High-
w2y, in the Sz} of Sec. 19, T. 4 N., R.- 1 W., CRM. Tte area des-

"erived is gererally that area between Chickaloon azd Glenn2llen.

7/20/42 PLO 12

This order withdrew a strip of land 40 miles wide generally along
the Tznana River from Big D=lta to the Canadian Border. It also
withdrew a 40 mile wide strip along the proposed route of the

'G.enn Highwey from its ,junctlon with tne ’Ricnardson H::.ghway, eas‘t
;'to the Tanana R:.ver. . : :

'....,.

yeé/ué PGB

- - - e - . e tte -

(RS

', Th.a o-de* hdrew all 12nds within 20 miles of Big Delta wh:.ch
.-ge.’.-. between the Deltz and Tenana Rivers. The purvose of the . |

tadrawal was for the protection of the Richardson Highway.
L/5/%5 PLO Z70

This order modified PLO 12 by reducing the eress withdrawn by that

order to a 10 mile wide strip of land elong the ngw constructed -

highways. The highways a.f.;ected. by this order 2xre as follous-

1. Ala.ska Hignway - i‘roxn Canadian Border to Big Delta..
~ 2. Glenn Highway - from qu Junction to Gulkana.
7/31/47 FLO 386

Revoked PLO 8k and PLO<12, as emended by PLO 270. The order with- -
drewv the following land under the ,jurisdiction of the Secreta.ry of
the I.nterior for highway purposes- ‘

XN

1. A strip of land 600' wide along the Alas‘:a Highvay as
constructed from the Camadian Boundary +o the junctioz
with. the Richardson Highway at Delta Junction.

2. A strip of lend 600* wide along the Gulkans-Slzna-Tok Roazd
(Glenn Highway) as coostructed from Tok Junction to its
Junction with the Richardson Highway near Gulkan=. Tais
oxrder also withdrew strips of land S50' wide and 20°' wide:
along the Alaska HRignway for purposes of a pipeline and
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telepnhone line respectively. Rusp -.‘3 statiozs for the
pipeline were alco witndrown by this order, as well as
22 sites which were reserved p=nch.ng claos* fica tlcn end
survey. :

€/io/k9 ~ PLO 601

Tnis order revoked E.O. 9145 as to 200! witnd.re.we.l along Glenn
Eiznway from Chickaloon to Glemnallen. .

It £1s0 revoked PLO 385 os to the .600' wide withdrewal elong the
Alacke Highway from the Canzdian Bourndary to Big Delta and alongz
the Glena Eighway from Tok Junction to Culkans.

It uithdraw lands for highway p-;zr;:-,oses along the highways given
below. The width of each withdrewal is shown to the right of the
paxz of the highway. Those underlined z2re in the Anchorage Land
District. . - ; R , :

Alaska Hi;,hway’;- 600" "wide S : T
Richardson Highway:  300' wide - ° - : et
Glann Hignvay (Anchorage to Glen.na.llen) 300' vid.e ‘
Hzines. Highway:: 300' wide-

- Tok - CL.t-O"f (Tok Jct. to Gulkana): 300' wide

T‘ne °3ove ro..ds were desipated as "tnrouc,h roads" by this ov'de"
The foilowing roads were desigrnated as feeder roads and & strip
of land 200! wide was withdrawn for each of them. Only those .
underliired are within the Anchorage lLand District. . - :

teese Highway = | Elliott Highway
MeKinley Park Roed Ruby-Long-Poorzan Rcad
Anchorage -Potter-Indian Road Nome-Solooon Road:
Tok-Eagle Road Kenai Leoke-Foxer Road
Fairberks-College Roed ’ Circle Hot Springs Road

Anchorage-lake Spenard Road .

All other roads were classified as local roads a2nd a strip of land.
100t wide was withdrawn for each of them. - -

10/16/51  PLO 75T

This order accoxzplished two things:

Le It revoked the highway withdrawal on all "feeder" end
“*"local" roads es..ablisned by PLO 601.

2. It retained the hig’n.ray vithdrawal on 2ll the "through
roads" mentioned in PLO 601 and. added three highways %o
the list. ;
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'bO lo/;‘ f' Sccretarial 0*u=r No. 26o5

Lfter issuvance of this order ihe onlz higzways still
withdréwn are those listed below. Also shown is the totel
width of the withdrawal. Highwe ys in the Anchorzge Land
District are undarlired. '

Alaske Highway - 600!

Richardsca Fighuay - 300!

Gleon :;rn" @y - 3@0'

faines Hignwzy - 30C¢

Sevard-Anchorare n;(aczy - 300! .
(exclusive of trat portion in <he
"~ Cougach \aulo»ul uorbs‘)

Anchovage-xhke Steperé Hignway - 300°

Fairsa nka-CO~leg= niéns*y - 500'

Tne “ands released by this order bec._:x~ oven to annropr;auion, subject

. Lo tae p°r‘1nenu easement set by Secretarial Order No. 4065, discussed

velow. - -

e
KN

’his oraer, 1ssued on the saae date as PLO 757, fixed th= widfh

of all PLDliC hHighwazys in Alastz which were established or main-’ .
‘teirzd under the jurisdiction of the Sacretary of the Interior.. It
restzted that the lands embraced in "through roazds" were wvitadrawn.

25" shown under.PLO 757 above. It also listed 211 the rozds then

classified as feeder roazds a2nd set the right-of-way or ezsenmesat

(as distingui isned " from a withdrewal) for them at 200°. The right-

of-way or eesement for local roads-remzined at 100°.

jrr/se Amendzent Fo. 1 to S=cretarié.1 Order N3. 26565

This azendﬂent ‘reduced the 100! width of the Otis Lzke Road a loca.
rozd not withdrawn in the Anchorage Land Dis»rict, to 60' in Section 21
of T 13 N., R. 3 W.” - -

9/15/56 imendment No. 2 to Secretariel Order No. 2665

This a_end:ent added the following highways to the list of "through”
mads' ‘- .

“airbarks-In.ernational Airport Boad
Aachorage-Fourth Avenue-Post Road
Aachorage-Internatiornal Airport Road
Cooper River Highway
Fairbanks-Nepanz Highwey -

Sterling Highway

Kenai Spur from Mile O to Mile 1k
Telmer-Wasilla-Willow Rozad ’

"



Steese Highway from Mile O to Fox Junciion

The Anchoraze-Lzkeé Spererd Hipgnuzy was redes:-.gn?.ted
the Anchorage-Sperz2rd .-zi‘_u-ay

The Fairbanis-College Higruwzy w 28 deleted froa the
list of through rcads.

-2 following highweys were deleted from the "feeder" road list:

verling Highway ' :
Uaiversity to Ester Rosd - ,
Kenai Junction to Kenzi Road , B
Palmer to Finger Iake to ¥asille Poad
Paxson to McKinley Park Road
Steese Highway frem Mile O.to Fox Junction

The following roads were added to. the _J.st of "feeder" roads-

Kena:. Snu.. from Mile l’+ to Mile 31
‘Noza -Kougerok Road
I\‘ozz:e-Teller Roa.d S -.'_‘ -

\ .
Act of August 1; 1956 mbnc Law 892 ' K

The purpose o this Ac" was to provide ror ..he disoosal of pu'b]_i.c
lards within highway, telephone and pireline withdrawals in Alaska »
subj2ct to appropriate easements. This Act paved the wey for the '
issuance of a revocation order (FLO 1613) which would zllow clzircants
and owvners of land adjacent to the highway withdrawal a preference
right to acouire the adjecent land.

April 7, 1958  FLO. 161; : | .

This order a.ccomn"_isned the intent of the Act of At.gust ‘1, 1950
:Brief..y, it did the ‘following: = . )
1. Revoked PLO €01, as modified by PLO 757, and provided a
means whereby adjacent clairants and owners of land could
- acquire the restored lends, subject to certain specified
‘highway easerments: The various methods for disoosal of the
‘restored l.and.s are outlined in the order.
2. Revoked 1’I,() 386 2s to the lends vitnd.r"wn for p:.pe].ine and
telephone line purposes along the Alaska Highwey. It pro- -
vided e’se...ents in place of the withdrawals. N

Act of June 11, 1980 Public Law 85-512

Tnis Act amended the Act of August 1, 1936. This wes a 'spec'ial act
to ellow the owners and cleimz2ats of land at Delta Juction and Tok
Jurctioa a prefereace right_ to purcoese the land between their property



and the centerline of tre higavay. The Act was necessary since the
land in both touns was still resesrved for townsite purroses, even
ciler the hiZawzy, telephorne lirs, a2rnd pipeline withdrawals were
revoled. I . '
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TITLE 43—PURLIC LANDS:’
INTERIOR :
Chepter —=Bureow of Llond Maneges
ment, Deportment of the Inkder
Appundireetobilt Lond Ordore

{Publie Lasd Ordar 3813) a2

{s3s08}
Asssxa

JLVOKING PORLIC L4ND ORDXZ NO. 601 OF
AUCTST 10, S0e9, WIICK RESZNVES POUSLIC
LAN®S POR HICKWAT PURPOSES, AND PARe
TIALLY BEVOKING PUSLIC LAKD ORBER NO.
388 OF JULTY 31, 1947

Ny virtue of the suthorily vesied In

the President and pursuant 10 Exetutive
. Order No. 10155 of May 26, 1952, and

the st of August 1, 1958 (30 Stat 883
L \s crdered a3 follows: .

1. Public Land OQrder  Neo. 601 of
August 10, 1949, as modified by Publie
land Order Nor157-of. October 18, 1931,
‘seserving for highway purposes the pub-

© Me Jands IR Alaska lying within 200 feet

on esch tide of the center line of the
Alsska Highway and within 150 fcet on
each side of the center line of the Rich-
aréron Highway, Glenn Highway, Halnes
Ilichwsy, the Seward-Anchorage Highe
way (exclusive of that part thereol,
within the boundaries of the Chugsch
National Forest), the Anchorage-lLaxs
Bpenard Highway, apd the Fxirbenkse
Coliere Highway, 13 hercby revoked. |
* 2. Tublic Land Order No. 388 of July
31, 1947, so far ps 1t withérew the followe
Ing-descridbed lands, identified as jemd
fa) and tH) In anld order, under the jure
ldiction of the Beerelary of War for
Tizhi-of-way purposcs for a telephone
hne and an oll pipeline with appurtes
hances, i3 heredy revoked:

(s} Asirip of land 50 feet wide. 28 feet on
tech 3i0n of & Lrlephans line Bs localad and

enslruched genersily parallel to ARs Alsaxs -

Ruunwey froms the Alasxa-Yukon Territory

.+ Ywndary te the juncilom of e Alssns
 Mighway with \he Ricbardscn Righway pesr
B Prita, Alnsta.

1%) A stnip of 1snd 30 feet wide, 10 foed
&8 voch siGe 6! a pipeline s locsisd and.
~neUvetsd gensrally paraliel to the Alsaka
Nichway froen the Aluste-Tusom Territory
T.ungary te the juoction of the Alaska
Mrhwsy with the RicBardeos Highwey Bear
3¢ Detra, Alasha.

3 An ensement {or hithway purposes, '

Including appurienant protective, scenie,

. 8nd service sreas, over and acroas Lhe |
- latuly descrived in paragraph 1o of this

onder, exiending 150 fect on cach side of
the center Jine of the hishways mene
Lhened therein, ta heredy established.

4. An enmcmment for teiephone Iine pure
tvees In, over, and acroas the lands dee
tihed in parscraph 2 a) of thie order,
?atending 25 feel on ench side of the
Lrirghiene line referr=d to In that parae
Srarh, and an easement for pipeline pur-
oLy, In, under, over, and acress the
Ianity drecribed in paragiaph 3 (D) of
hie nrier, eatending 10 feet on each side
#t the pipeline relerred to in Lhat parae

T srarh are hicreby established, torether
Sith the riaht of Ingreas cnd egreas o sl
sscilang o the above easements on and

oftras (re lands heredy reicsaed fiom
siihdraval,

Reference tio. /C- 9%

: -+ PLO No.:
Date PLO signed:

8. The easements established under
paracraphs 3 and 4 of this ordef shall
extend across both surveyed and unsure
weyed public lands cescrided In’parae
graphs 1 and 2 of this ocder for the
spccified distance on c¢sch side of the
eenteriine of the hizhways, telephone
YUne and pidcline. a3 those center hines
sre dcfinitely located sa of the date of
this order. s

§. ‘The lands within the essements
established by parscraphs 3 end 4 of
this order shall not be occupied or used
for other than the highways, telesraph

Jine snd pipcline relerred o In parae’

graphs 1 and 2 of this order except with
the permission of the Secretary of the
Interior or his delegale a3 provided by
scction 3 of the act of Ausust 1. 1938
110 Statl. 853}, provided: thatlf the landa
erossed by such cosements are under the
Surisdiction of » Federal department of
agency. o\her than the Depsrument of
the Interior, or of » Territory, State, of
other Oovernment subdirision or aiency,
such permiaion may be granied only
with the consent of such dedsriment,
sgency, or other governmenial unil.
1.. The lands sricased $rocs withdrawal

- by paragraphs 1 and 2 of this order,
* which, st the dale of Wnls order, adjoin
Jands in private ownership, shall be of«
fered for aale st not less than thelr ap-
praised value, as determined by the au-
thorized cflicer of Lthe Busesu of Land
Management, sand pursuant to section 2
of the sct of August 1, 1958, supra,
Ownere of such privele lands shall have
« & preference right to pusrchase sl the ape
Ppralscd value 30 much of the relcased
Jands adjolning lheir private propertly
as the authorized oMcer of the Bureas of

Land Management deems equitabie, pro=

wided. thet ordinarily, owners of privals
lands adjoining the lands cescrided in
parsgraph 1 of this order will have a
preference Tight to purchase reicased
lands adjolning thelr property. only up
to the cenlerline of the highways located
therein. Preference right clalmants may
make appleation for purchase of ree
Jeased landa st any Ume afier the data
of this order by glving potice b the ap=
propriale land oflce of the Bureau of
. Land Managemeot. Llands described in
this paragraph not clalmed by and sold
10 preference clalmants msy be sald ab
PUbUC suction at not Jrss than their ap=-
praised value by an authoriicd ofikeer of
the Duresau of Land Mansgement, proe
vided that prelerence claimants are first
given notice of their priviieze to exercise
thelr preference T'zhis By a notice ade
dreascd o Lheir 1ast address of reecord 1n
the ofMce in the Terrttory in which their

title to their private iands s recorded. -

Bueh notice alnll give the preierence
claimant st least 60 days tn which to

make application to exercise his prefere

ence right. and Il the application 13 nnt
filed within the time specified, the prefe
erence rieht will > loal. Prelference
Tight clsimants will also lose their prefe
erence riahis if they fall Lo pay for the

lsnds within the tirmne period apecified by -

the suthorirmd ofcer of the Dureau of
Land Management. which Ume period
shall pot e lesa than 40 daya.

1613
4/7/58



8. The lsnds released from withdrawal
by peragraphs ! snd 2 of this order,
which at the date of this order, adjoin
jands in valid unperiected entries, jocse
tions, or scitiement claima. shall be sub~
ject o inclusion in such entrics, loeations
and cirims, notwilthistanding sy statu-
tory limitations upon Uhe ares which
may be Included therein. For the pure
poses ©f this paragraph entrles, locas
. tions, snd cinims include, dut are not
Jimited Lo, certiNicates of purchase under
the Alaska Public Sale Act (6] Bl 879;
43 U. 8. C. 364a-2) and iesses with op~
tion Lo purchase undsr the 8mall Tract
Act (52 Slat. 609; 43 U, 8 C. 682a) as
amended. Holders of such entries, Jocs=
Uons, and claims to the lands if they
.have Rot xone to patent, shall have s
preference richt to amend them (o ine
clude to much of the released lands ad-
joining thelr property ss the suthorized
officer deems equitable, provided, that
orainarily such holders of property ade
jolning the lands described in paragraph
1 of-this order will have the right to in=
clude relensed 1ands adjoining such prop=
erty only up to the centerline of the
highways located therein, Allowsnces
of such amendments will be conditional
upon lhe paywnent of such fecs and com-
missions a3 Mmay be provided for in the
rexulations governing such entries. locse
tions. snd claims togelher with Lhe paye
. ment of any purchase price and cost of
survey of the Jand which may be estabe
fahed by the law or régulalions governs

ing such entries, Jocalions and clalma, o

which may be consistent with the lerma
. of the sale under which the adjolning
land 13 held Prefersnee right claime
. ans may tuke application to smend
their entrige, kcations, and clalms at any

time after the date of this order by gtve

ing notice 10 the appropriate land oMce

ef .ths Bureay of lLand Management,
Lands descrided in this paragraph, not
claimed by and swarded o preference
tisimants, may be acld ot publie suction
at not less Lhan Wheir aporaised vaiue by
ihe avthorized oficer of the Buresu of
Land Management, provided Lhat prefe
erence claimants are Nrst given notice of
thelr privilege to exerciae their prefer-
nce rghts by a notice addressed Lo theie
last addrrss of record In the approptistle
land ofMiee, or Il the Iand is ra’ented, in
the Territory mt which tilie Lo thewr pri=
valc Inng )s recorded.  Buch notice shell
give the claimant at jeast 60 dsys in
which 1o make application to exercise
his preference right, and U the apnlics«
sion is not Nied within the time specifed
the preference right will be Joat, Pref-
erence rinht ciaimants wiif also lose thetr
peeterence righta it they [all Lo nvake sy
required payments within the time pee
10d apecified by the authorized ofOcer
of the Dureav of Land Management,
which time period ahall not be Jess than
80 dazs, - -

9. (a) Any tract reieased by Paragraph
1 or 2 of this arder from the withdrswnls
made by Publie.Land Orders Nos. 601,
a3 modified. and 380, which remains une
sold after beink ofiered for sale uncer
Paragraph 7 or 8 of this order, shall re-
main open to cfers to purchase under
Section 2 of the -sct of August ). 1936,
supra. at the sDoralsed value, but it shall
be witnin the dizcreiion of the Secretary
of the Interior or his delexale as O
whether such an offer shall be accepled.

(b) Any tract reiessed by Parsgraph 1
or 2 of thiy order from the withdrawsls
made by Public Land Orders Noa. 601, s
modified. and 186, which on the aate
hereof does not sdjoin privateiy-owned
Jjand of 1and covered by an unpstented
clatm or entry, is hereby opened. subject
1o the provisions of Pararraph 6 hereol,
1f the tract Is not olherwise withdrewn,
to settlement claim. spplication selee-
tion or location under any applicsble
public land Isw, Guch a tract shall not .
be disposed of a3 a tract of UNIL separale
and distinet from adjelning pubdlic lands
outside of the ares released by this order,
but for disposal purposes, and without
lasing Sts Jdemtity, L ft 13 alresdy sure’
veyed, it sholl be trested as having
merxed into Lhe mass of adjoining public
lands, subject. however, 1o the essement
50 far 83 It apDliey 10 such lands. .

te} Because the set of Auguat 1. 1938
€70 Stat. 858: 48 U. 8. C, 420-430¢) 13 an
net of special application. which suthore
tzes the Secretary of the Interior to make
Gispasaly of 1ands included in revocations
such as made by this order, under sueh
Jaws 83 tnay be specified by him, the
Preference-right provisions of the Vets |
erans Preference Act of 1944 (58 Stal
247: 43 U, S.C. 375=384) a3 smended. snd
of the Alasks Menta] Heslth Enabling
Act of July 23, 1958 {70 Etal. 09 48
U. 8 C, 46-23) will not spply to this

er.

30. All disposals of lsnds included in
the revocation made by this order, which
sre under the jurisdiction of s Federal
departtnent or agency other than the
Department of Lhe Interior tney be made
only with the consent of such departa
ment or agency. Al lands dispesed of
under the provisiana of his ercer nhall

. be subject L0 Lhe cascmenis estadlished

by this erder.

11. The boundaries of all withdrawsls
and restarations which on the date of
this order adjoln ihe highway eascments
crested by this order are heredby eae
tended to the centerline of the highway
casemmenta which they sdyeln. The

withdrawa) made by ihis paragraph shall
include, but not be limited to the withs -
drawsls made for Air Navigation 8Bis
Neo. 7 of July 13, 1954, snd by Puble
Land Orders No. 338 of July 31, 1947. No.~
€23 of December 18, 1949, No. 808 ol
February 31, 1852, Ne. 8§73 of June 18, -
1854, No. 1037 of Decernder 14, 1954, No.
1059 of Javuary 31, 1935, Ne. 1139 of
April 15, 1958, No. 117 of Juns 28, 1944,
and No. 1181 of Juos 29, 1854,

Rocxrx DameT,
Asslatant Secretary of the InteTior,
Araxt. 7, 1958, .

[F. K Don $3-36307 Filed. Apr. 38, 13487
s am)

/ eV
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{Order 26e3, Amdt. 2] -
D ’ ) T Arasxa
. RICHTS-OF-WAY FOX HICKWAYS

Srrrrasox 15, 1958, -

1. secuon 2 (a) (1) is amended by
lddxnz to the list of public highwsays,
designated s3 through roads, the Fatr"
banks-International Airpor:t Road, the
- Anchornre-Fourth Avcnue-Post Road,
the Anchorage Internatisnal .Alrport:
‘Road, the Copper River Hichway, the
Fairbanks-Nenana Hichway, the Qenalt
Highway, the Sterling Hizhway, the
Kenal Spur from Mile 0 to Mile 14, the
Palmer-Wasiila-Willow Road, and the
Bteese Highway from Mile 0 to Fox Junc-
tion; by re-desirnating the Anchorage-
Lakxe Spenard Hichway as"the Anchor-
age-Spenard Highway, and by deleting
. the Fnirbanks-Collegce Hizhway. .

2. Bection 2 (a) (2) is omended by
‘deleting from the list of feeder roads
the Sterling Highway, the Umver.m_y_ to

Ester Road, the Kenal Junction to Kensl
Road, the Palmer to Finger lLake to -
Wasllla Road, the Paxson to McKlnley
Parx Road, and the Stcese Highway,
from Mile 0 to Pox Junction, and by add-
ing the Kenal Spur from Mile 14 to Mile
31, the Nome-Kougarok Road, and the ; *
Nome-’reller Road.” 2
Frrp A. Bzatox, - 4
Secretary of the Interior. - -
* |P. B, Doc. 86~7883; Filed, Bept. 20, uu;,
. Bbam) -



— Ofice of the Saaetary’ |

* * [Osder 2¢£5)
Prors-0?-WaY rca EICHWATS 1% Ausza
. Ocrosxz 16, 1951

crioy 1. Purpose. (a) The purpass
ofst;b order is to (1) &x the :-'.:m‘?.‘_m
public highways {n Alssisa establshed

malstalasd c

g- Secretary .af tbe Interics axd (D)
prescribe a unlform procedurs for the
establishment af rights-af-way or ‘ea.:e-
faents over or eLT0sS be publiz lacds for
‘such highways. Authority Ior these ace
ticts is contained 1n secuon 2 of the ast
of Juns 30, 1933 (47 Stat, &4, 430.8.C

321s). . .

E3e. 2. Width of publie highways.
(a) The width :a: t.b; ogubuc hizhways
4n Alasia shall be o3 ows:? .

© (1) Por threush roads: The Al
Highway shall extend 300 feet OD €221
gide of the center lne thereo!. The
Richardson Hignway, Gleno Rizhway,
Halnes Elghway, Seward-Anchorage-

czhwsy, Anchorage-Lake Spc_:‘:ard
Eighway and Fatrbanks-College 1:..zh-
way aball exund\xxso x;-z: oo each £ide of

be center Une thereof, R
4 (2) Por fceder roadlst Abbcrtnacﬁ
(EodiaX Istand), Edscrion Cutod, ZL3TT -
Eizheay, Seward Pealasula Tram road,

- Bteess Bizhway, Sterling HiZhway, Taye

jor Highway, Northway Juncton 10 Alre
port Road, Pal=er to tapuska to Wae -

Juncion Road, Palzer to Pinger .
I‘g.lk’e t0 Wasilla Read, Glcan B!:::g;r
Juncton to Fishhook Jusctiod to Wasila
¢o Ealk Road, Slax=a to Nsceond Rozd,
Eoreal Juzction to ¥oemal Rosd, Talver-
sity to Ester Rosd, Ceatal to ere';e ot
Sprinzs to Portage CroeXk Roa'd, 2Zanley
Fot prings to Durcka Road, North Park

. anmmmtl’;xfn.tg-
3seXinley Parz Rozd, Sterlizz Lezding,
o Ophir Road, Iditarod ts Fiat Recad,
Dillinzham to Weed River Ro=d4, Ruby,
to locy to Peorman Rodd, Noz==o

" to Councll Rosd aad Nomse to Bessia |

adar the juricdiclion as * -

/132

Scy. 0. 2665

SO=/6~7

Rcad shal eoeh extend 10D feet on each
&ide of toe center Uire therect. -

(3) Tor local rosds: AN pudblle resis
ot claz=ifed a3 throush resds or fooss
rcads sball extend 50 feet on esch &ide
of the center Lne thereof. -

82¢. 3, Establiskmaent of righti-of-rzsy

or ezscments. (a) A reservatisa Seor
hizhTay purpoces covering the lands e
Sr=cod (n the throush roads menticsad
in goclinn 2 of this order was —=ads bty
Publde Land Order No. €01 of August 10,
1819, &3 amended by Pudble Land Crdar
No. 78701 O er ) 051, That crcer
opCrales as a compiele segregation of the

lacd from all forms of £Hproprialioxa !

under the public-land laws, including the
mising and the mineral lessing lawa,

() A'right-of-way or exscment I
hichway purpases ccvering ths lacds
cxmbraced 1o the fecder rocds and e
Jocal roads equal o cxicns to ths widla
©f such rcads as established in section 2
o s order, {3 hereby estabiished fcr
sush soads over and ocross the pudls

¢ a4

(¢) The reservation rentioned in -

porazranh (a) and the rizbis-cl-way o
eascents mentioned in phragraph (D)
will atach az to all mew cocosiruciion
involving public roads im Alaska whea
the swrvey stakes have been zet on the
ground acd nolcces have been posted gt
appropriate poitts alonx the route of toe
Dow consiruciion speciiyins
widih of ths roads,

Szt & Rocd meps to be filed n prover
Zond Ofice. Maps of all public roads i

the typo a=d .

AlasXa .hereldlore or hercafter eope -

susted ghowing the localion of thas
rocds, together with appropriateo plans
and specileations, will be flled’ by ths
Alac3 Road Commicsion {n the propes

!

la=d OZce at the earliest pe=sidle date -

Zor the information of ths public, |
: " Oseax L. Curaarw,
.ol Secrciary of the Inicrior,
{P. B Dot 31-12388: Fied, Ovt, 19, 18313
) .:“Lﬂ-l . e .

SN = RI07S
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commersing Wit wosas *Suonjcet to
Jald extsting siga=", Is Rasely a...cadcd.
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sesesved foo

Tasemaonts h.i".n.,, bazn establizked o3 -

the lands relezsad by this erder, such -
lands aro aot Snen to apsToniztion Lme
der the public-l1and 1aws except 23 & part

Szifeet to vaiid =g 7ichis and to iof o legal subdivision, i surve 7cd, oT 22
existing suwivers =i vilkdsawals for ladjaceatarsa, i umnoveyed, and Su b c.. -
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|Publlc Land Order 601]
ALASKXA

RESTRVING PUBLIC LANDS TOR HICHWAY
PURPFOSES

By virtue of the authority vested in the
President and pursuant to Execcutive
Order No. 9337 of April 24, 1943, it is
ordered as follows:

Exccutive Order No. 9143 of April 23,

1242, reserving public lands for the use

of the Alaska Road Commission {n cone
nection with the construction. operation,
and maintenance of the Palmer-Riche
arcson Highway (now known as the
Glenn RHighway), is hereby revoked.
Public Land Qrder No. 336 of July 31.
1947, 13 hereby revoked so far as it reiates

‘to the withdrawal, for highway purposes,

of the following-described lands:

(a) A strip of land 600 {cet wide, 300
fect on each side of the conter line of
the Alaska Hichway (formerly the Cana-

ian Alaskan Military Hishway) as cone
structed {rom the Alaska.Yukon Terri-
tory boundary to its junction with the
Richardson Highway ncar Big Delta,
Alaska.

th) A strip of land 600 feet wide. 300

fert on each side of the center line of the
Gulkana-Slana-Tok Road as constructed
from Tok Junction at about Mile 1319 on
the Alaska Highiway to the junction with
tile Richardson Highway near Gulkana,
Alaska,

Subject to valid existing rights and to;

‘existing surveys and withdrawals for

otlicr than hizhway purposes. the public
lands in Alaska lying within 300 fcct on
cach side of the center line of the Alasika
Highway, 150 fcet on each side of the
center Une of all other throuzh roads, 100
fcet on cach side of the center line of
s:l feeder roads, and 50 fect on cach side
of the center line of all lceal roads, in
accordance with the {oilowing classifica-
ticns, are hereby withdrawn from all
forms of appropriation under the publice
land laws, Including the mining and min-
eral-leasing laws, and reserved for hich-

;. W3y puUrposes:

THAOUGK Roabs

Alaska H'chway, Richardson Mighway,
Glena Higkway. liaines Highway, Tox Cute
on.

Fciata Roass

“Steese Hinliwer. Elllott Hikhway. McKintey

Pirx-RoadArvirhdrape.-Polter-ludlan Ruac
ECrerton- CuL-C T, Tok Erzle Rcad. Rubye)
Leag-Poormaan [Zcad, SomesSainmon [aad,
Kenal Lake<livmer Rmz, Tairhenis-Cullege
Emd. Anchors.c-Lake zpcnasd Load, Cucie
Hot 3prinss Rost.

’

757
rLe.60/
,ﬂ;f,/d, /?(‘,‘;

‘Locat Roaos
All roads not ciassified above as Through
Roada or Preeder Roads. estabdlished Or maine
talned under the jurisdiction of the Secretary
of the Interior.

With respect to the lands released by
the revecations made by this order an

" not rewithdrawn by it, this order shall

-

become effective at 10:00 a. m. on tae
35th day after the date hereof. At thal
time, such released lands, ail of which
are unsurveyed, shall, subject to vall
existing riglits, be opened to scttlement
under the homestead laws and tihic home-
site act of May 26, 1534, 48 Stag. 809 (48
U. S. C. 461), only, and to that for= of
appropriation only by qualified veterans,
of World War II and othicr gualllled pese
sons entitled to preference uader the acs
of September 27, 1944, 58 Stat. 747, as
amended (43 U. S, C. 275-284). Com-
mencing at 10:00 a. m. on the 126th Say
after the date of this order, any of such
lands not settled upon by veterans snail
become subject to settlemient and other
forms of appropriation by the - publ!
geaerally in accordance with the 8ppro-
priate laws and regulations.

: Oscar L. Cuaraun,
Under Sccretary of the Interior,
Avcust 10, 1949,

[P. R. Doc. 40-6842; Piled, Aug. 18, 1942;
8:48 a. m.] -

Po ) 7 - pS5~
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July 24, 147 *
[H. R. 1554) -

[Public Law 0]

Alaska,

48 U. 8. C. {§ 3212~
7.

Raeecrvation ol right-
of-way for roads, cte.

Payment for valus
of cropa, ete.

July 24, 1947
{H. R. 2007]

[Public Law 2

Northern Cheycune
Indian Reservation.
Sals of timber, cte,

July 24, 147
{H. R, 2823}

[Public Law 231]

Abpropeiatio

n  au-
thorl\?g: for school
facilities.

84 Stat, 1020,

PUBLIC LAWS—CHS, 313-315—JULY 24, 1047 {61 StarT.

[CHAPTER 313]
AN ACT
To amend the Act entitled “An Act providing for the transfer of
authorized and authority conferred Ig_v law ugpon t.l'xeebox’:x":is :; r%aéh:og::il:

sioncrs in the Territory of Alaska to the Department of the Interior, and {
other purposes’, approved Juge 30, 1932, P ! o

Be it enacted by the Senate and ouse of K3jrescntattves of rre
United States of America in Congress assembled, ‘i‘lmp the act entitled
“An Act providing for the transfer of the duties aughorized and
authority conferred by law upan the board of road cowmmissioners in
the Territory of Alaska to the Department of the Intérior, and for
other purposes” approved June 30, 1932 (47 Stat. £46), is hereby
amended by adding at the end thereof the following pew section:
“Sec. 5. In all patents for lands hereafter taken up, entered, or
located in the Territory of Alaska, and in all deeds by the United
States hereafter conveying any lands to which it may have reacquired
titlo in said Territory not included within the limits of any organized
municipality, there shall be expressed that there is reserved, from the
lands described in said patent or deed, a right-of-way thereon for
roads, roadways, highways, tramways, trails, bridges, and appurtenant
structures constructed or to be constructedei:f or under the authority
of the United States or of any State created out of the Territory of
Alaska. When a right-of-way reserved under the provisions of this
Act is utilized by the United States or under its authority, the head
of the agency in charge of such utilization is authorized to determine

.and make payment for the value of the crops thercon if not harvested

b¥ the owner, and for the valuo of any improvements, or for the cost
of removing them to anothersite, if less than their value.”

Approved July 24, 1947.

[CHAPTER 314}
AN ACT

To declare the ownership of the timber on the allotments on the Northern Cheyenne
Indian Reservation, and to asuthorize the sale thereof.

Be it enacted by the Senate and House of Representatives of the
United States of dmerica in UonJgreas assembled, That, notwithstand-
ing the provisions of the Act of June 3, 1926 (44 Stat. 690), the timber
on the allotments on the Northern Chefenne Indian Reservation,
whether or not the lands were hitherto classified as chiefly valuable
for timber, are hercby declared to be the property of the allottees and
muy hereafter be sold pursuant to the provisions of section 8 of the
Act of June 25, 1910 (36 Stat. 857; 25 U. S. C,, sec. 406). Nothing
contained in this Act shall be construed to require the payment to the
allottees of the proceeds of sales made prior to the passage of this Act.

Approved July 24, 1947,

APTER 315
[CHAPTER 315] AN ACT

To provide additional funds for cooperation with public-school districts (organized
and unorganized) in Mabnomen, Itasca, Pine, Becker, and Cass Counties,
Minnesota, in the construction, improvernent, and extension of school facilities
to be available to both Indian and white children.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That, in addition to
the amount authorized to be appropriated by the Act of October 8,
1940 (Public, Numbered 804, Seventy-sixth Congress), there is hereby
authorized to be appropriated, out of any funds in the Treasury not





