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‘ IN THE SUPERIOR COURT FOR THE STATE OF KA
- -“‘C.Y
..gL\.b:gKA_ FOURTH JUDICIAL DISTRICT
oY 1. FILED in the Trial Courts

State of Aleska, Fourth District

REX FISHER, JAMES HEIDER, ) .
BARBARA HEIDER, JIM PAYNE, and AUG 49 1980
ANDREA CORSICK,

WAYNE W. WOLFE, Cleek, Trial Courts

Plaintiffs, By —— _ Deputy

vs. Case No. 4FA-79-1757

GOLDEN VALLEY ELECTRIC .
ASSOCIATION, INC., FORREST G.

OPPER, DOROTHY E. WILCOX OPPER, )
ALASKA TITLE GUARANTY COMPANY,
FEDALASKA FEDERAL CREDIT UNION, ]

WILCOX ASSOCIATES, DOUGLAS BEHAN,
HENRY D. HODGE, KAREN J. HODGE,
STATE OF ALASKA, NATIONAL BANK
OF ALASKA, DONALD A. BROWN, )

ROBERT E. BONDURANT, AVERY GUY

SIMMONS, FIRST NATIONAL BANK OF

FAIRBANKS, DIETRICH STROHMAIER, OPINION GRANTING

[ 4

JUDITH A. STROHMAIER, ROBERT DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT AS TO

WILKEN, DORIS WILKEN, RONALD G.
BIRCH, NEENA BIRCH, AND DIANE

Nt N

COUNTS II AND IIIXI OF

PELZ, ) ' PLAINTIFFS' COMPLAINT

Defendants

Defendants plan to erect a power line along a

section line easement which they claim exists on plaintiffs’
lots. (The Beiders are the only plaintiffs involved in
Cowmnts II and IIXI.) In furtherance of this plan defendants
began clearing trees and bushes wheresupon plaintiffs sought
and were granted a preliminary injunction (9/20/79). On
October 1, 1979, defendants requested a new hearing which
was denied November 11, 1979. Plaintiffs moved for joinder
of the State of Alaska and all affected property owners on
October 10, 1979, which was denied as to the State and

granted as to the others on November 5, 1979, in conformity
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with defendants' partial opposition. On November 15, 1979
plaintiffs requested reconsideration of this decision, which
request was denied on December 12, 1979. Default judgment was
entefgd on July 1, 1980, against all of the added defendants
except for Douglas Behan, who sent a note stating that he
sided with plaintiffs, and the State of Alaska, which was
joined solely because of its status as beneficiary of a deed of
trust rather than on the issue of the section line easement
as plaintiffs desired.l The State has filed a non-opposition
to the pending motion.

The two issues presented by this motion for summary

judgment are:

l. 1Is there a section line easement on plaintiffs'
land?

2. Are public utility lines a permissible use
within a section line easement? '

The Cpurt~finds that there is an exist;ng sect;pn ﬂvﬂ
line easement which may be used for public utility lines. / !

Congress by Act of July 26, 1866, granted the
right-oé-way for construction|of highways over unreserved
public iands. 14 stat. 253, 43 USCA 932 (1964) RS éec

2477. The general rule, with| which the Supreme Court of

Alaska is in accordance, requ;res some positive act by

State officials manifesting ibtent to accept ‘this grant

in order that it be effective, Hammerly v. Denton, 359 P.2d
121 (Alaska 1961l). Alaska accepted by enacting Chapter 19,

1. Plaintiffs' October 10th motion sought either
joinder of the State or the striking of defendant's claim that
the latter negligently failed to show a utility easement on
the recorded plat of plaintiffs' lots. Both sides agree that
this is a factual issue not appropriate for consideration at
this time.
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SLA 1923, which was repealed by failure to include it in
ACLA 1949. A statutory acceptance of the standing federal
offer was again enacted in 1951, modified in 1953, and is
now eébddied in AS 19.10.010. The federal statute was re-
pealed in 1976.

Plaintiffs suggest several reasons why there is
an inadequate factual basis for determining whether or not
a section line easement exists on their land. First they

argue that if either appropriation or survey of the land

took place between 1949 and 1951, there is no section line

easement. The Court disagrees. Attorney General's Opinion
No. 7, 1979, suggests that the existence of the easement is
not contingent upon an act of removal or acguisition:

In summary, each surveyed section in
the State is subject to a section line
right-of-way for construction of high-
ways if:

2. It was unreserved public land at
any time between April 6, 1923, and
January 18, 1949, or at any time after
March 21, 1953.

Case law from other states is in accord.
The effect of the survey requirement is discussed

ipwthe U.S. Government Memorandum of April 24, 1973, which

plaintiffs have attached to their opposition,‘;iThe dedication

-

is automatically in effect when public lands go to patent,

-

but thg_@g@iga;ipn”cannpt be utilized until the rectangular

survey is extended to the lands in poinr:)
(’Onlg the federal offer and the State's acceptance

were necessary for section line easements to attach to all

public lands. Therefore, only if property first became
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unreserved public land after 1949, and passed to private

iy

ownership so as to no longer be unreserved public land by

1951, would it be unencumbered by the easement.

s TR :
C 4 .

Plaintiffs next.égint to the 1976 repealipf the
federal offer as potentially extinguiéhing all unused easements.
They cite no supporting law, probably because this is a
nonsensical argument. The legislation is consistently
characterized as an offer and acceptancé which automatically
create an easement. Withdrawal of the offer simply makes
future acceptance, i.e. the creation of a right-of-way
on property which first became unreserved public land after
1976, inoperative. Plaintiffs' reference.to an unused right
in perpetuity as being so abhorent is mistaken. ngveasemggg
is a present possessbry”;ptgxesthwhethe; or-not it is being

used, and the rule against unused rights existing in per-

[ P,

petuity applies only to future inte:esté} Likewise the

i s e

easement cannot, as plaintiffs.suggest, be extinguished by
subdividing along different lines. It is simply not that

| .
fragile a right.

S
JT

Plaintiffs' final unsubstantiated argument éuggests

that because the federal offer' refers to public land and

" the property involved here is no longer such, the easehent

is gone. The basic purpose oﬁ%the grant was to reserve a public
right-of-way after land moves ;nto private.owhership.
Additionally, asldefendant'poihts out, specific language

from the plat of;ﬁlaintiffs' land creates an easement regard-

less of its status under the legislation discussed above.

The plat contains the following language:
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OWNERSHIP CERTIFICATE

I, the undersigned, hereby certify that I
am the Director, Alaska Division of Lands,
and that the State of Alaska is the owner
of the West 1/2, Sec. 20 and the South 1/2,
Sec. 17, Township 1 North, Range 1 West of
the Fairbanks Meridian. I hereby request
approval of this plat showing such ease- -
ments for public utilities and roadways
dedicated by the State of Alaska for
public use.

/s/ Roscoe E. Bell
Director

Accordingly, the State, as owner of the property, can grant an
easement thereon

second basis suggested is that, pursuant to
AS 40.15.030, public areas are deemed to have been dedicated
when a plat on which they appear is approved and recorded.

Chugach Electric Association v. Calais Company, 410 P.24

509 (Alaska 1966). The plat in question shows the section
line easement in controversy here

legal issue remains. Authority from other
states is divided as to whether or not a highway easement
can be used for public utility purposes. (See 58 ALR Annot.
2d p.525) Some allow it, some allow it on city street
easements but not on rural highways, and some disallow it.
Defendants note tnat the Alaska courts have not addressed
the question and they argue that policy and practical
considerations make it reasonable to adopt the position
that such a use is permitted. If the opposite is held,
existing utility lines on easements will be subject to
challenge and relocation, and utility compagiés will not
be able to choose the most practical and economical route
for new utility lines. Defendant submits the affidavit of

Charles L. Parr, their real property officer, in support of
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these considerations. It is defendant's position that

the dedication of an easement for highway purposes automa-
tical}y includes utility purposes, not as a contingent but
as a subordinate, independent use.

This position is controverted by an Attorney
General's Opinion dated February 22, 1978. That reads in
part:

My initial reaction . . . is that

the use of dedicated section 1line

rights-of-way for purposes other than

"public highways" is outside the scope

of the grant and dedication, and is

therefore inappropriate.

Although the binding effect of this is minimal, Attorney
General Opinions seem to be Alaska's primary authority in
interpreting section line easements.

Given the fact that case law exactly on point appears
to be nonexistent, the Court has two choices. It can simply
follow the logic shown by the.bpinion of the Attorney General
and find that the term "public highways" must exclude public
utility;usage or consider the{public policy arguments presented.

This Court elects to adopt the latter course.
——— g e n b e + s e en

The public policy a%guments presentéd by the defendants
convince the Court that section line easements should be
allowed to be used for publicfutility lines-if the grant of
the original easement can be logically so interpreted.

The Court concedes Lhat at first blush, the temrm
"public highway" does not seem to encompass utility lines

However, such an interpretation has been made in other cases:
e e e - T —

The fact that highways are dedicated ™
to public use implies that they must be
maintained primarily as public ways . . ..
Rev. Vol. 4, McQuillan, Muhicipal ’
Corporations, 24 Ed. 134, § 1437.

,/v
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Subject to this primary use, highways
may be put to any of the numerous inci-
dental uses suitable to public thorough-
fares, and with those uses the owner of
the abutting land has no right to inter-
fere. The public easement includes every
reasonable means for the transmission of
intelligence, the conveyance of persons,
and the transportation of commodities
which the advance of civilization may
render suitable for a highway. State
v. Board of Commissioners of Walla Walla
County, 184 P.2d4 577 (Wash. 1947).

Similar language exists in cases from other states: United

Electric Light Co. v. Delist Construction Co., 315 Mass. 313,

52 N.E. 24 553 (Mass. 1943); Alabama Power Co. v. Christian,

216 Ala. 160, 112 So. 763 (Ala. 1927); Mall v. C. & W. Rural

Electric Co-op. Assn., 168 Kan. 518, 213 P.24 993 (Kan. 1950).

Plaintiffs argue that these and all similar cases
involve uses being added to alr;ady existing highways. This
is true. Neither party has been able to produce a case where
public utility use preceded construction‘of a highway.
Similarly, defendants argue that there is no legal authority
suggesting that the primary use for a highway must be exercised
before the secondary use for utilities must be.

Presumably, at its most absurd, adopting plaintiffs’
argument would force utility companies to build roads in
conjunction with or »revious to the construction of power
lines. ’gge Court finds that a more logical iﬁtgzgreﬁation
is that the dedication of an easement for highway purposes

Vs
'a : automatically includes utility purposes, not as a contingent
2

but as a subordinate, independent use.

—

) 2. Defendant concedes that its use of the property
<. cannot interfere with later highway construction upon the
easement and that it is subordinate in that respect.
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Defendants' motions for summary judgment are
GRANTED, and the injunction previously entered is dissolved.

DATED at Fairbanks, Alaska, this 29th day of

August, 1980

Suflerior Court Judge
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The attached proposed policy for control of utility jpstallatiohs within section
line dedications made for use as public highvays is provided for your review and

comment.

Applicable laws, regulatians, legal opinions and suggestions from those with ex-

perience in this area were taken into consideration when formulating this policy.
Comments by the Regional Utilities Engineers on a preliminary draft of the policy
provided for their review are reflected in the attached proposed policy.
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PROPOSED

SECTION LINE DEDICATIONS
UTILITY PERMIT FOLICY

1. Higlway Design and Construction shall exercise control over the
installation of utilities within highway rights-of-way, includ-
ing section line dedications made for use as public highways.

2. Prior to issuing a permit for installation of utilities within
section line dedications, .the Refjional Right of Way section
shall be requested to concur with the proof of existance of a
section line dedication. The permit applicant shall be respon—
sible for furnishing proof of existance of the secticn line
dedication. '

3. Apmropriate investigation shall be made to determine if the
terrain in the section line dedications is suitable for future
highvay construction.

4. Appropriate contacts shall be rade with other sections or divi-
sions in an effort to coordinate utility installations with fu-
ture highway mrojects to the extent practical.

5. Because of the interest of the Alaska Division of Lands (ADL), .

- they shall be provided with a copy of the executed permit. This
copy of the executed permit shall be sent to your local 2DL of-
fice.

6. If a permit application is determined by the Department to be in
conflict with existing or future highway alignments and the per-
mit is denied, the local ADL office shall be notified of the
denial in writing. .

7. Portions of section line dedications may not be suitable for high-
way purposes due to terrain conditions or may be in conflict with
proposed land development consistent with good planning, including
suitable provisions for traffic. In situations where it is deter-
mined by the Department, after adeguate review, investigation and
contact with appropriate sections and divisions within the Depart-—
ment, that a particular portion of a section line dedication should
not be retained for highway purposes, it may be transferred to the
Department of Natural Resocurces.

Authority & Responsibility

Under the Alaska Statutes, the Department of Transportation and Public Facilities
has the authority and responsibility to control utility installations within sec-
tion line dedications made for use as public highways. The procedures, rules and
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regulations in the Alaska Administrative Code (AAC), adopted in accordance with
the Alaska Statutes, provide the Department with the means of controlling utility
installations within these section line dedications. -

Alaska Statutes Title 19, Section 19.25.010. Use of rights-of-way for utilities.

"A utility facility may be constructed, placed, or maintained
across, along, over, under or within a state right-of-way
only in accordance with regulations” prescribed by the depart-
ment and if authorized by written permit issued by the depart-
ment. "

Regulations and permit procedures for the control of utility installations within
highway rights-of-way are provided in AAC Title 17. Highways. Chapter 15.
Engineering-Utility Permits.

In instances where a utility requests permission to locate their facilities with~
in a section line dedication made for use as public higlways prior to construction
of the highway, the permit issued by the Department shall require the utility to
be located to minimize possible conflicts with future highway construction. While
the provisions of the AAC pertaining to location of utilities within the highway
rights-of-way generally relate to existing highways, the expressed intent is to
locate utilities to minimize possible conflicts with future highway construction.
Consideration will be given to addressing the installation of utilities in scctiou
line dedications specifically in the pending revisions to the AAC.

References pertaining to section line dedications and opinions on Junsdlct)on
include the following:

Alaska Statute Title 19. Section 19.10. 010. Dedication of land for
public highways. states,

*A tract 100 feet wide between each section of land
owned by the state, or acquired fram the state, and

a tract four rods wide between all other sections in
the state, is dedicated for use as public higlways.
The section line is the center of the dedicated right-
of-way. If the higlway is vacated, title to the strip
inures to the owner of the tract of which it formed a
part by the original survey.”

Act of U.S. Congress July 26, 1866

Session Laws of Alaska
Chapter 19 SLA 1923, Section 1
Chapter 123 SLA 1951, Section 1
Chapter 35 sLA 1953, Section 1
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1969 Opinions of the Alaska Attorney Ceneral No. 7

Department of Transportaion and Public Facilities authority for jurisdiction
over section line dedications made for use as public highways includes:

Alaska Statutes Title 19. Highways and Ferries.

Alaska Statutes Title 44. State Covermment.
Chapter 42 Department of Transportation & Public Facilities
Chapter 62 Administrative Procedure Act.

Alaska Statutes Title 19. Section 19.05.070. Vacating lands or rights in land.
states,

*The department may vacate land, or part of it, or rights in land
acquired for higlway purposes, by executing and filling a deed in
the appropriate recording district. Upon vacating, title reverts
to the persons, heirs, successors, or assigns in whom it was vest-
ed at the time of the taking. The department may transfer land con-
sidered no longer necessary for highway purposes to the Department
of Natural Resources for disposal. The proceeds of disposal by the
Department of Natural Resources shall be credited to the funds from
which the purchase was made originally. (4 art IV title IV ch 152
SLA 1957)" S

Issued by:

Charles S. Matlock

Title

Date



Anchorage Daily News

State
loses

land case

By JULIE ANNE GOLD
Daily News reporter

The state is not allowed to
take away private land re-
served for public highways
without compensating landown-
ers who occupied the land be-
fore 1966, a Superior Court
judge ruled Thursday.

The ruling marks the end of
a long-running battle between
private landowners and the
state Department of Transpor-
tation. .

After a week of deliberation,
Superior Court Judge Victor
Carlson said he went back to
the state’s 1966 Right-of-Way
Act when deciding to rule
against the state.

The purpose of the act was
to prevent the state of Alaska
from taking private land for
roads, tramways, and bridges
“without payment of just com-
pensation by the law and in the
manner provided by the law.”’

In the suit, private landown-

ers and Alaska land title com-’

panies which insured them
claimed the state had no right
to expand highways along a
variety of types of roads with-

d 4
/.m".?a%,s a \"
out compensating the adjoining
landowners for lost land.

Assistant attorney general
Jack McGee said federal and
state public land orders — on
record before the 1966 act —
showed the land in question kas
not privately owned but in fact
belonged to the state.

“There is no evidence to of
fact or law to support the
state’s contention,’”’ Judge
Carlson wrote, and used the
case of Anchorage lawyer
Theodore Pease — a complain-
ant in the case — to prove his

point.

k2
Friday, May 9, 1980 EH“

pLe

In 1960, Pease and his wife
bought a 2%-acre lot along
Rabbit Creek Road. A federal
property patent to the land,
dating back to 1955, Pease said,
provided a ‘‘right-of-way not
exceeding 33 feet in width, for
roadway and public utilities
purposes, to be located along
the south and east boundaries”
of the road.

In 1978, Pease said the state
widened the road from 66 to 100
feet in width without compen-
sating him for the loss of a 17-
foot strip of land. ’

Pease sued the state and his
title insurance company,
Transamerica, for the loss of
his land.

In turn, Alaska Land Title
Insurance Associaton, which
represents all land title compa-
nies in Alaska, said they were
not responsible for their clients’
loss and sued the state.

Michael Price, who repre-
sents the association, said Alas-
ka title companies faced losing
millions of dollars if they had
to pay every private landowner
for 1and lost to the state.

According to McGee, title
insurance companies were re-
sponsible for landowners’ eco-
nomic loss because they should
have been aware public land
orders claimed 150, 100, and S0
easements along the state's
*through,” “feeder,” and *lo-
cal” roads respectively.

Price argued these orders
were ‘‘outside the chain of ti-
tle” and did not affect private
landowners’ patents.

Apparently, Judge Carlson
agreed.

“There is no evidence,” he
wrote, to the state's assertion
that withdrawls and easements
established by various public
land orders... are dedications of
property to the public which
cannot be transferred to pri-
vate ownership."”



Qay JULIE ANNE GOLD D

Lanu 0wnersh|p along roads m d|spute

Dally News reporter

\j Who owns the land eiong Alaskﬂ's roads?

That landmark question may be answered. ln
chorage Superior Court this weelr by Judge .,
Victor Carlson.

. Both sides' lawyers In Alaska 'Land Title i
Association’s sult against the state of Alaska and .

the municipality of Anchorage asked Carlson

Wednesday to declde the thorny land case

without the suit going to trial. -
At issue is the clty's and state's rlght to
expand roads under federal easement or “‘right

of way'® regulations established before and after ' ;

. statehood in 1959.

According to assistant attorney geheral Jack
McGee, the state, under 1949, 1951, and 1958

For the city to, take the land without paylng,
he said,-Is a violation of due process and just
(:Otnpensatlon under the law. - -

However, McGee contends the’ state ‘does not

’ have to pay these landowners because the land

_belongs to the public.
This right-of-way problem [s apparently
unique to Alagka.

" At one polnt Carlson lnterrupted McGee and

v ' sald it would be hard for a layman or landowner .

/_to find ‘out just what Alaska roads the state was

clslmlng theright to expand. - :

The judge asked McGee how prlvate lahdown-
ers would know If local road easements differed
. from what was stated on their deeds if the state
* could not even nnd a list of what the local roads

" Ten years before statehodd the federal Bov- +-iere,

~. "Can a human belng do it (flnd out where the
drawing certain parcels of land adjacent to ! roads are)?” Carlson asked McGee.

emment issued Public’' Land Order 601, with-

‘ through, feeder, and local roads frorn settlement -
for public use.

. This order was Issued before landowners'
property patents, McGee said, and sets aslde
“land adjacent to publit roads for publlc use.''
~ Price contends land orders lssued after 601,

teny

- McGee answered 'that he wasn't able to come .
. up with a listing of local roads recorded before *
1949, but he was sure they could be found in the
Federal Reglster, .

To expect an lndeual landowner or- fitle

the 17-foot strip of land.
Pease Is also suing one of the tltle compenles.

. '!‘ransamerlqa Tltle Insurance Co.. for the loss of
“hisland, - '
. Pease’ sdld. in a., 1970 rullng the Alaska‘;
-Supreme ‘Court ruled :a. title company had to °

'+ Pease sald he has yet to be compensated for .

.'relmburse a private landovmer for real property -

; he lost under state-clalmed easements.

Because of this, Pease sald, Transsn)erlcl ’

" 'should relmburse him for his lost land.

But.landowners without -title Insurance, like,

‘ploneer Anchorage resident Hans Hansan. Pease’

sald, stand to lose everything.
!n 1945 Hansan homesteaded. a plece of lsnd

‘.elong Old Seward Highway. - . -
company to plow through the ‘thousands of o

Hansan sald the highway was not even bullt

" federal land orders can legally claim 150, 100, . invalidate the withdrawls and therefore make ' orders published in the Federal Reglster each <when he settled the land, and land patents did
tlme an Insurance policy is filed,” Price said, ' not even exist,

and 50-foot easements on both sides of through
feeder, and local roads respectively, without -
compensating land owners for. strips of ecreage
they may have considered theirs. . -.

Alaska private landowners .~ and more than . A

14 land title companies which lnsure Alaska
property — disagree. :

Federal “patents’”. or deeds lssued to Alass |
kamlandowners, their lawyers say, give the city *~

. landowners’ patents the only true land claims. -
.Homesteaders have bullt on the “wlthdravm"'
.- lands, leaving the federal’ govemment with s
. problem on its hands, ’ :
Since ‘the government: could rnot klck the
landowners off the land, Price sald ‘It issued

“would represent an insurmountable burden,” . ' |

As an example, Price cites Anchorage lawyer "
' Ted Pease, who in the 1950s bought a 2%-acre Jot *:

Later when he recetved a land patent, Hansan |
said, It clalmed a 33-foot easement.
McGee sald Hansan's patent is invalid. Sine”

g - fronting Rabbit Creek Road, and. says he khew .. Old Seward Highway Is a through road, he said, |

“of no federal land orders conmcting wlth h!s

. new otrders creating federal “easements" for. "propertypatent. ot

", future road expansion,

™, These new land orders,"Prlce\ told Judge

It was not until the late seventles, Pease sald
~ when the city decided to upgrade and expand.

" the state has a right to e lso-foot easement on
" Hansan’s land.

L

" Title insurance compgn!es, Price sald, stnnd -

to face catastrophic: financial’ losses if they are °

and state only a 33-foot easement on each side of ‘{'Carison, ‘are outside the ‘'chain df, title"” and ™ Rabit Creek Road — that He heard of @ 50-foot -+ forced to compensate clients for lost easement

the public roads which front their property.

Michael Price, lawyer for the title companles, ‘

sald these land patents issued by -the US.”
government prohibit the city or state from
expanding the roads to a greater width than 33
feet without compensating the owners for the
appraised value of the land.

: should not affect landowners'patents, *

.'. McGee, however, sald the orders prove “con-'

structive notice’’ of the new easements and are :

binding. -

o] sald ‘hey you guys must be mlstaken.' "

local road easement.
Pease said hls patent clearly states a 33-loot
' 'easement.

For neerly two hours’ Wednesday mornlné Pease said he told highway officials,; .
- both lawyers wove complicated legal arguments.
* ontheland case beforeJ udge Carlson

: I
e

1

o

_ Statehood Commission to consi- .

'] told them tHey could’ condemn the land but -
they had to pay for lt," he said.. - ‘ >.,'- G -‘ '

' r:|.| Ir"

Ev JEAN KIZER,
‘The Assoclated Press

JUNEAU — With one vote to
spare, the House agreed on:
Thursday to create an Alaska
_der alternative relationships ' tlonship.
with the federal unlon. -

The 22:16 reconsideration’
vote came -after lawmakers
ldlled a much-debated sectlon

LI TINR 1)

federal union,

would revlew progress ln lm«‘ .
" plementing the Statehood Act,’:
changes In relationships among .
other natlons and their territo- - ‘wide election.
ries as well as the U.S.-Com-:' ,
monwealth of Puerto Rico rela-

The commlsslon would reo-
ommend possible changes lnv,
* Alaska's relattonshlp with the .

land. :
This would "s&dously endanger the viabllity
flthe title lnsurence buslnees ln the state." he
sald. o
* Judge CarlsOn seld he expects the case to be
.appealed to the Alaskan Supreme COurt. regsrd-
less othtsdeclslon. o -‘l
Gre Ny
. d .

n‘_ ",,

tensnt governor,, end four
members elected from each
Judicial district duririg a state.

BLY

-mated the cost of the commis-

The Finance Committes esti-

>

v

- . slon at nearly $1 million for the .

‘next three years..
The bill ‘now gOes to the
-Senate.: . ;

1HT'Na natint ﬁi tha Wi e .‘\.0 ‘..L—l-.—_- s IR
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Charles S. Matlock Section Line Dedications

Director, Highway Design & Construction Utility Permit Policy

Following is the policy for control of utility installations within section line
dedications made for use as public highways.

1. Highway Design'aqd Construction shall exercise control over the
installation of utilities within highway rights-of-way, including
section line dedications made for use as public highways.

Under the Alaska Statutes, the Department of Transportation and Public Facili-
ties has the authority and responsibility to control utility installations with-
in section line dedications made for use as public highways. The procedures, |
rules and regulations in the Alaska Administrative Code. (AAC), adopted in
accordance with the Alaska Statues, provide the Department with the means of
controlling utility installations within these section line dedications.

In instances where a utility requests permission to locate their facilities
within a section line dedication made for use as public highways prior to con-
struction of the highway, the permit issued by the Department shall require
the utility to be located to minimize possible conflicts with future highway
construction. While the provisions of the AAC pertaining to location of uti-
lities within the right-of-way generally relate to existing highways, the ex-
pressed intent is to locate utilities to minimize possible conflicts with fu-
ture highway construction. Consideration will be given to addressing the in-
stallation of utilities in section line dedications specifically in the pend-
Aing revisions to the AAC. .
2. Prior to issuing a utility permit for section line dedications

the Regional Right of Way section shall be requested to verify

the existence of the section line dedication along the section

1ine in question.

3. Appropriate 1nvestigatidn shall be made to determine if the
terrain in the section line dedications is suitable for future
highway construction.

4. Appropriate contacts shall be made with other sections or divi-
sions in an effort to coordinate utility installations with fu-
ture highway projects to the extent practical.

5. Because of the interest of the Alaska Division of Lands, they
shall be kept advised of pending permits for installation of
utilities within section line dedications and they shall be
provided with a copy of the executed permit.



% 6. Portions of section line dedications may not be suitable for
highway purposes due to terrain conditions or may be in con-
flict with proposed land development consistant with good
planning including suitable provisions for traffic. In

situations where it is determined by the Department, after s s 7
adequate review and investigation, that a particular portion )""/4““’724»
of @ section line dedication should not be retained for high- ‘/’,

way purposes, it shall be transferred to the Department of .
Natural Resources for disposal. (2/ (Faote»en? L) /ﬂf"'wr"’a

Alaska Statues Title 19. Section 19.05.070. Vacating lands or rights in land.
states,

"The department may vacate land, or part of it, or rights in land
acquired for highway purposes, by executing -and filing a deed in
the appropriate recording district. Upon vacating, title reverts
to the persons, heirs, successors, or assigns in whom it was vested
at the time of the taking. The department may transfer land con-
sidered no longer necessary for highway purposes to the Department
of Natural Resources for disposal. The proceeds of disposal by
the Department of Natural Resources shall be credited to the funds
from which the purchase was made originally. ( 4 art IV title IV
ch 152 SLA 1957)"

References pertaining to section line dedications and opinions on jurisdic-
tion include the following:

Alaska Statue Title 19. Section 19.10.010, Dedication of land for
public highways. states,

"A tract 100 feet wide between each section of land
owned by the state, or acquired from the state, and

a tract four rods wide between all other sections in
the state, is dedicated for use as public highways.
The section line is the center of the dedicated right-
of-way. If the highway is vacated, title to the strip
inures to the owner of the tract of which it formed a
part by the original survey.” :

Act of U.S. Congress July 26, 1866.
Session Laws of Alaska
" Chapter 19 SLA 1923, Section 1.
‘Chapter 123 SLA 1951, Section 1
. Chapter 35 SLA 1953, Section 1,
1969 Opinions of the Alaska Attorney General No. 7.

Department  of Transportation and Public Facilities authority for jurisdiction
over section line dedications made for use as public highways includes:

Alaska Statues Title 19. Highways and Ferries.



Alaska Statues Title 44. State Government.
Chapter 42 Department of Transportation & Public FacilltiGS.
Chapter 62 Administrative Procedure Act.

Alaska Statues Title 19. Section 19.25.010. Use of rights-of-way for utilities
states, )

"A utility facility may be constructed, placed, or main-
tained across, along, over, under or within a state right-
of-way only in accordance with regulations prescribed by
the department and if authorized by written permit issued
by the department.”

Regulations and permit procedures for the control of utility installations within
highway rights~of-way are provided in AAC Title 17. Highways. Chapter 15.
Engineering-Utillty Permits.

CSM/REO/gm_
Addressees:

R.D, Redick, Central Regional Highway Engineering Chief

Andy Zahare, Acting Interior Regional Engineer

Wallace K. Williams, Southeastern Regional Engineer
Heinrich Springer, Acting Director Western Regional Engineer
Herbert Lehfeldt, Southcentral Regional Director



