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BRIEFING PAPER ON HAUL ROAD

OFF-ROAD-VEHICLE POLICY

PURPOSE

The purpose of this briefing paper is to discuss the BLM draft off-road
vehicle (ORV) plan for the haul road, the application of R.S

road rights-of-way requests by the Department of Tramsportation

Public Facilities, and the Governor's stated position on ORV's within

the 5 mile haul road corridor.

BACKGROUND

During the last session of the Alaska State Legislature there was
considerable interest and legislative activity concerning management
of the haul road north of the Yukon River. The House and the Senate
both passed bills to open the haul road to public use., There was a
discrepancy in the haul road opening date in the house and the senate
bills. As a result, the Governor returned both bills without his

signature. Governor Hammond stated that it was his policy to adminis-



tratively implement the inteant of the bills passed by the House and
the Senate. As a result of that decision, various state agencies with
authorities and responsibilities impacted by the change have organized

themselves into a working team to implement the Governor's policy.

The Department of Natural Resources was designated as having lead for
the haul road off-road-vehicle policy. Since the haul road right-of-way
is surrounded by federally-owmed land, a major component in regulating
of f~-road-vehicle use will be the Bureau of Land Management's of f-road-
vehicle plan. The draft ORV plan was submitted to key state agencies
for a preliminary review during the week of November 3-=7, 1980.

Review by these state agencles has identified two significant issues

requiring attention at this time:

(1) Page 6 of the ORV draft plan states "Existing trail system State

of Alaska (R.S. 2477). R.S. 2477 was a federal statute of 1866

that granted rights—of-way to the State of Alaska for the construction

of highways over public lands not reserved for public uses.
Although this act was repealed by the Federal Land Policy and
Management Act of 1976, R.S. 2477 rights-of-way established prior
to the repeal are claimed by the State of Alaska as public rights-
of-way. Specific R.S. 2477 rights-of-way crossing the utility
corridor (totaling approximately 520 miles of public access

roads) have been taken into account in this implementation plan.
These rights of way are described in section 2,2, designated

vehicle routes.”



Section 2.2 of the ORV draft plan states the following "state
trails: The State of Alaska claims certain trails in the utility
corridor as R.S. 2477 state rights-of-way, and therefore is
responsible for their management. Most of these trails are
suitable for winter use only. Persons interested in using these
state right-of-way trails should contact the Alaska Department of
Transportation and Public Facilities for specific information and
use limitations. The following state rights—of-way are designated
available for vehicle use, subject to other federal, state and
local limitations.”" There follows a list of 16 specific trails
that BLM acknowledges have been selected by the State of Alaska

under R.S. 2477.

Review of the ORV draft plan indicates that BLM has acknowledged
the legitimacy of the state's claims for rights-of-way under
R.S. 2477 and is clearly stepping aside to allow the state to
establish their own limitations on the vehicle use on those

trails. This raises at least two significant issues:

a. VWhat is the legal basis for the State of Alaska to be able
to lay down requirements to protect and use the five mile

corridor surrounding the haul road as stated in the Governor's

haul road policy?



b. What are the political implications for the State of Alaska

establishing some sort of a regulatory mechanism for controlling

ORV use of these trails and roads on "our" R.S. 2477 rights-of=-

ways?

(2) The Governor's statement on off-road-vehicles says he will introduce

legislation which will prohibit ORV use on land within five miles
of the road, except for the necessary access to mineral claims.

The BLM ORV plan is not consistent with the Governor's plans.

RECOMMENDATIONS

These are the actions that state agency representatives will need to

take in order for the state to respond to BLM with a coordinated and

unified voice on these two issues.

1.

State agencies and the Governor's office need to agree upon how
the State of Alaska wants BLM to treat Alaska Department of

Transportation and Public Facilities requests for rights—-of-ways
under R.S. 2477 in their draft ORV plan, Subsidiary issues are

discussed below

i. It will be necessary to have a legal analysis and assessment
on the probability of the state's position with respect to

2477 prevailing in a court suit. A likely scenario for



2.

ii.

iii.

iv,

this court suit would be a third party suing BLM on the

grounds that BLM has not effectively enforced FLPMA.

There needs to be an assessment of the implications of this
R.S. 2477 issue in light of the recently passed (d)(2) bill,
Sec. 1112(a) of that bill says "The State of Alaska shall

have the authority to limit access, impose restrictions and
impose tolls, notwithstanding any provision of federal law.”
This is in in effect so long as the haul road is "closed to

public use".

There needs to be a detailed discussion regarding the advantages
and disadvantages for the state to assert the existance of
right-of-ways under R.S. 2477 which connect to the haul

road.

There needs to be agreement on what state agency has authority
and responsibility for administering DOT-PF's R.S. 2477

rights-of~way and the Governor's O0.R.D. policy.

State agenclies and the Govermor's Office need to agree on what

they want BLM to do about the fact that their ORV plan f{sn't

consistent with the Governor's plans.
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We have done a cursory review of the opinion of the Deputy
Solicitor of the Department of Interior with reference to

RS 2477. RS 2477 is generally the source of sectionline
rights-of-way in Alaska and other states, but may also extend
to non-sectionline roads as well if such a road were used by
the public over the unreserved, unappropriated public lands
of the United States of America.

We are not in agreement with the Solicitor's opinion principally
because he indicated that the law in this area is confusing and
that the Statute is ambiguous. Although there has been much
litigation in this area, the law is relatively clear.

It is our belief that ~xisting and developing law in the area
of sectionline rights-of-way in Alaska will cover many of the
issues raised in the Solicitor's opinion. Therefore, it is our
position that sectionline rlghts—of-way do exist across the
lands of the United States of America in Alaska if the land was
unreserved, unappropriated public lands of the United States
after April 6, 1923, when the Territory of Alaska accepted

the RS 2477 right-of-way grant by enacting 19 SLA 1923.

Attached to this memo is a series of documents, including a
1969 opinion of the Attorney General No. 7; an Alaska Supreme
Court opinion, entitled Girves v. Kenai Peninsula Borough, 536
P.2d 1221 (alaska 1975); a vacated opinion of the Attorney
General; and lastly a portion of a recent brief entitled
Miller/M-B v. State. The HilleréM—B case is the latest
analysis of sectionline rights-of-way that I am aware of.
These attachments should give you a good understending of the
present state of sectionline right-of-way law in Alaska.
Please keep in mind that there are other Alaska cases and
decisions on sectionline rights-of-way that I have not included.

If I can be of furth.r assistance, please contact me

C2-001A(Rev.10/79)

0861 22130
AIA1INTN
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Hr. F. J. Keenan, Director
Division of Lands

Depertment of Natural Resources
Anchorage, Alaska 99501

Section Line Dedications for
Construction of Eighwvays

Dear IMr. Keenan:

-Reference is made to your request for an oninion
concerning the existence of 2z right-of-way for construction
of highways along section lines in the state. ’

It 1s our opinion, subject to the exceptions
herein noted, that such a right-of-way does exist along every
section line in the State of Alaska. In reaching this con-
clusion ve rely upon the following points:

(1) Congress by Act of July 26, 1866, granted the
right-of-way for construction of highways over unreserved
public lands.l/ The c(peration of this Act within the Siate
is well recognized,2/ and it provides as follows:

1/ Act of July 26, 1866, 14 Stat. 253, 43 U.S.C.A. 932 (196%4)
R3 Sec. 2477.

2/ Hamerly v. Denton, 359 P.2d 121 (Alaska 1961). See alsoc:
Mercer v. Yutan Construction Company, 420 P.2d 323
({Alaska 1966); berger v. Ohlson, 9 Alaska 389 (1939);
Clark v. "aylor, O klaska 298 (1938); United States v.
Rogpe, 1( Alaska 130 (1941); State v. Foi'ler, 1 Alaska
LJ No. 4, p. 7, Superior Court, Fourth Judlcial District
{Alaska 1962); Pinkerton v. Yates, Civil Action }o. 62-
237, Superior Court, Fourth Judicial District (Alaska 19063).
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Tne l"uu—o;—-" for tne construction
of highways over wublic lands not recerve
for public usez iz herehy rranted.

(2) This grant of 1866 constitutes 2 standine offer
of a free right-of-uay over the public domain.3/ The vrgnt
is not effective, however, until the offer is accepted. Ly

(3) In Hamerly v. Denton, :pra note 2, the Supreme

Court of Alaska stated the cerieral ru'c rerard;nm acceptance
of thls federal prant sayinsg at page 123:

... before a hipghway may be created, there
must be elther some nositive act on the part
of the appronrizte public authorities of the
state, clearly menifestins an intcn'ion to
acceot a grant, or there : must be public user
for such a period of time and under such condi-
tions as to prove that the grant has been
accepted. (Emphasis added.) 5/

(4) 1In 1923 the territorial lcgislature enacted
Cheapter 19 SLA, which provided as follows

Section 1. £ tract of 4 rods wide between
each section of land in the Territory of Alaska
is hereby dedicated for use as public highways,
the section line being the center of said hish-
way. But if such highway be vacated by any
competent authority, the title to the respective
strips shall inure to the owner of the tract of
wvhich it formed a part by the oripginal survey.
(Approved Apr. 6, 1923)

3/ Streeter v. Stalnaker, 61 Neb. 205, 85 MW 47 (1901)
and Town of Rollingm v. Emrich, 122 Wis. 134, 99 M 46y
(190%); <ie also 23 Am.Jur.zd Dedication, § 15.

4/ Hamerlv v. Denton, sunra note 2; Lovelace --. Hightower,
50 N.M. 50, 168 P.24 565, (19 h6) “holoen .. Pilct :lound
TP, 33 N.D. 529, 15: NV 672 (1,165 Rirk v. Schuite,

63°1da. 278, 119 P.2a 266, (1941

5/ See also Kolocn v. Pilot Mound TP, supra note 4; and
Kirk v. Schultz, supra note &,

-~ continued
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This Act was includedé %r the 1933 cormpilzation of
laws as Sec. 1721 CLA 1933; nowever, it was not included in
ACLA 1949, and therefore was renealed on January 1%, 1686.6/

In 1951 the territorial legislature enacted Chanter
123 SLA 1951, which provided as follous:

Section 1. A tract 100 feet wide between
each section of land owned by the Territory
of Alaska or acouired from the Territory, is
hereby dedicated for use as public hipgnways,
a section line being the center of said
highway. But 1f such highway shall be vacated
by any competent authority the title to ths
respective strips shall inure to the owner
of the tract of which it formed a part by
the original survey. (Aoproved March 26, 1%51) 7/

. In 1953 the territorial legislature enacted Chapter
SLA 1953, which provides as follows:

Section 1. Ch. 123 Sessicn Laws of Alaske
1951 is hereby amenced to read as follows:

Section 1. A tract 100 feet wide between
each section of land owned by the Territory
of Alaska, or acauired from the Territory,
and a tract U4 rods wide between all other
sections in the Territoryv, 1is hereby dedi-
cated for use as public highways, the sectiocn
line being the centcr of said right-of-wax.
But if such highway shall be vacated by anv
competent authority the title to the resmnective

€/ Ch. 1 SL& 1949 provides in part that "/11 acts c¢r narts
T  of acts heretofore enacted by the flaska Legislature
which hav not been incorpmorated in said compilation
because of prev.ously enacted peneral repeal clauses
or by virtue of rep.als by impllication or otherwise
are hereby repealed."

1/ This was a reenactment of the 1923 statute; however, in
its amended form it anplied only to lands Yowned by" or
Yacqulired from" the territory, and the width of the
right-of-way was incrcased to 100 feet.

2
<

5

continucd
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strins shall inure to the owner of ine
tract of which it formed 2 nari by tac
original survey. (ipnroved iarch 21, 1852 8/

(5) The ioregoing legislaztive acts cleari:
establish a section line right-of-way on all lz2nd cuwrud by
or acouired from the State or Territory while the legislation
was In force. In our opinion, the 1923 and 19253 acts also express
the leglslature's intent to accent the standirz fedsrz2l rirht-
of-way offer contained in the Act of July 26, 1865,

There is no regquirement that the act of zcceptance
contain a specific reference to the federal offer. 1Ia Tholl v.
Koles, 65 Xan. 802, 70 P. €81 (1920), the Suprexe ”c"“t of
Kanoas discussed lepislative acceptance by reference to section
linzs sayinz at page 882:

The congressional act of 1866, as wili
be obscrved, is, in lanzuage, a present and
absolute grant, gnd the Ransas enactment of
1867 is a nositive and unqualified declarz-
tion establishing highwavs on all secticn
lines in Vashinston county. The mensrail
government, in effect, made a standinsg oro-
posal, a presert grant, of any pertion c?
its public land not reserved for putlic
purposes for highways, and the state accentad
the proposal and grant by establishing
highviays and Tfixing their location cver
public lands in Washington county. The
act of the lezislzture did not specifi-
czl'. refer to the conrressioral gra. s,
nor uaclare in terms that it constiut-<
an acceptance, but we cannot assume the.
tne lcpislature was iprcrant of the zrant,
or unwillineg 1o accent it iT benz .’

T
s<ate for hipnwavs. ‘dne law of concress

8/ With this amendment the statute once arain anplisd to both
territorial and federal lands, and except for the increased
width o the ripht-of-way on territor 123 lands, the statute's
application was identical to the original 1623 statute
See A.S. 19.10.010 for present codification.

contlinucd
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giving a right-of-way for highwaoy purposes
over the public lands in Vashin;ton county
was in force vhen the legislature acted,
and 1t was competent for it to take advan-
tage of that law, and the general terms
enployed by it are sufficlently broad and
inclusive to constitutc an acceptance.
(Emphasis added.) :

Other jurisdictions have enacted similar leglslation,
and there is abundant authority to support acceptance by
legislative reference to section lines.9/

Tie Alaska statutes employ the phrase "is hercby
dedicated", and we recognize that this phrase is not normally
used as a term of acceptance. MNevertheless, the languagec 1s
not 1inappropriate where a legislative body 1s seeking to accept
the federal offer, vwhile at the same time making a dedication of
land it already owns.l0/ |

Furthermore,. in attempting to construe these statutes,
it is presumed that the legislature acted with full knowledge
of existing statutes relating to the same subject,ll,/ and that

it:

9/ costain v. Turner, 36 N¥W 24 382 (S.D. 1949); Pederson v.
Canton TP, 304 NW 2d 172 (S.D. 1948); VWells v. Penninrton Coun:v,
2 S.D. 1, 48 NW 305, (1891); Walbridge v. Board of Con'rs of
Russell County, 74 Kans. 341, . R 906); horf v. Itten,’

80 Colo. 3, 169 P. 148, (1917)..

10/ See 23 Am.Jr. 2 Dedication § 41, where it is stated:

Technically, offer and acceptance are
independent acts. Sometimes, however, the
offer and the acceptance are so intimately
involved in the same acts or circumstances
that the necessity and the fact of the
accioptance are somewhat obscured, as where
the dedication is made by some governmental
apency, the property already belng public
in ownership, or where the dedication is
by statutory proceedings, ...

11/ United States v. Roprge, supra note 2.

continued



r. F. J. Keecnan, Dircctor Attorncy General Opinlon

‘A.

Division of Land: tlo. 7
-6~

... had, and acted with respect to,
full knowledge and information as to the
subject matter of the statutce and the
existing conditions and relevant facts
relating thereto, as to prior and existing
lav and legislation on the suvbject of the
statute and the existing condition thercof,
as to the judicilal decisions with respect
to such prior and exlsting law and legis-~
lation, and as. to the construction placed
on the previous law by executive officers
acting under it; and a legislative judgment
is presumed to be supported by facts knoun
to the legislature, unless facts judicially
known or proved preclude that possitility.
(82 c.J.s. 544 § 316)

' The statutes of 1923 and 1953 purport to act upon

2ll sectlon lines in the territory. Such legislation affecting
land not owvned by the territory would have been in contravention
of 48 U.S.C.A. T7 and invalid wvere it anything other than an
acceptance of the Federal Grant of 1866.12/ .

The legislature is presumed to have known the law,
and to have intendec a valid act, and it follows that these
statutes were intended as an acceptance of the federal offer.

(6) Like the standing fede. .1 offer, the Alaska
statutes are continuous in theilr operaiion, and they anply to
Yeach" section of land in the state as it becomes elipible for
section line ded:cation. Public lands which come open through
cancellation of an existing withdrawal, reservation, or entry,

and subsequent acguisitions by the territory (or state)
are all subject to the right-of-way.

(7) Our conclusion that a right-of-way for use as
public highways attaches to every section line in tho State,
is subject to certain gqualificatlons:

12/ 18 u.s.c.a. 77 provides in part that: "That legislative
pover of the territory of Alaska shall extend to all
rightful subjects of lesislation not inconsistent with
the constitution and laws of the United States, but no
aw shall be passed interferinp with the primarv disposal
of the soll; *** 0

continued
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a. Acceptance under the Act of 1566 can
operate only unon "public lands, not re-
served fcr- public uses". Consequently,
if prior to the date of acceptance there
has been a withdrawal or reservation of
the land by the federal government, or a
valid -homestead or other entry by an
individual, then the particular tract is
not subject to the section line dedice-
tion.13/ (However, once there has been’
an acceptancc, the dedication is then
complete; and will not be affected by
subsequent reservations, conveyances

or legislation.)ly/

b. The public lands must be surveyed and
section lines ascertained before there can
be a complete dedication and acceptance of
the federal offer.l5/

¢. The dedication of territoriazl or state

lands does nc.. apply to those tracts which

were acquired by the territory and subse-
quently passed to private ownership durlng
periods in which the legislative dedication

wvas not in effect; that is, prior to April 6,
1923, and between January 18, 1949 and March 26,
1951. i

=t
~

Hamerly v. Dentcn, suora note 2; Bennett County S.D. v.
U.5., 294 F.2a 8 (I968); Korf v. Itten, sun-z note 9;
Stofferman v. Okanomon Cout v, 70 Wash. 255, 136 P.LBL,
(1513); 2n3d Leac v. lianhart, 102 Colo. 129, 77 P.24 652

(1938).

Huffman v. Board of Supervisors of Yest Bavy TP, 47 N.D.
217, 182 KW 859, (1921); Wells v. Pennington, sunra note 9;
and Lovelace v. Hiphtower, supra note 4; Duffield v.
Ashurst, 172 ArIz. 300, 100 P. 820, (1909),, appeal dismissed
225 G.S8. 697 (1911).

Note, hovever, that the Alaska statutes apply to each

section line in the state. Thus, vhere protracted surveys
have been approved, and the eflective .date ereof pub-
lished in the Federal Repister, then a section line right-
of-way attaches to the protracted section line subject to
subsequent conformation with the official public land surveys

continued



kr. F. J. Keenan, Director Lttorncy General Oplnion
Division of Lands No. 7

-8-

d. Acceptance of the federal srant

appllies only to those lands which were
"public lands not reserved for public uses"
during periods in which the legislative
acceptance was in effect; that 1is, between
April 6, 1923, and January 18, 1949, and
after lMarch 21, 1953.

7 In summary, each surveyed section in the state is
subject to a section line right-of-way for construction of
highways 1if:

l. It was owned by or acauired from the Territory
(or State) of Alaska at any time between April 6, 1923, and
January 18, 1949, or at any time after March 26, 1951, or;

2. It was unreserved public land at any time between
April 6, 1923, and January 18, 1949, or at any time after
March 21, 1953. -

The width of the section line reservation is four
rods (2 rods on either side of the section line) as to:

1. Dedications of territorial land prior to
January 18, 1949, and;

2. Dedications of federal land at any time.

The width of the reservation is 100 feet (50 feet on
either s* e of the section line) for dedications of state or
territoricl land after MHarch 26, 1951.16/

Opinion No. 11, 1962 Opinions of the Alaska Attorney
General, to the extent it 1s inconsistent with the views

expressed herein, 1is disapproved.

16/ For further discussion of section line right-of-way widt
see Opinion No. 29, 1960 Opinions of the Alaska Attorney
General.

Very truly yours

G. KENT EDWARDS
ATTORNEY GENERAL

By: j:iggiéZ?/4?/£€zﬁ;f22ﬂﬁ%HLJ;

< John K. Norman
As{istant Attorney General
GKE:JKN:bl
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The Honorable Keith H. liiller
Governor for the State of Alaska

The Honorable Robert L. Beardsley
Commissioner, Department of Highways

The Honorable Thomas E. Kelly
Commissioner, Department of Hatural Resources
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Cote- 85 226 12248 1220

trens GIRVES, Annelinal,
v.
KEHAL PZMINSULA BORNDUGH,
Appalive.
No. zU15.

Supreme Court of Alaska
June 13, 1975,

Snit was brought by property home-
steader against borough, which constructed
road along northern boundary line, for al-
Jeged wrongful trespass. The Supcrior
Court, Third judicial District, Anchorage,
James A. Hanson, J., entcred judgment
agrinst plaintiff, and plaintiff appealed.
The Supreme Court, Connor, J., held that
borough, which pos.:ssed express power to
“establish, maintain and operate™ school,
implicitly pos--ssed power to establish ac-
cess to-sitc as well, t" .t terntory or state
had power to claim f.deral grant right-of-
way for construction of highway over pub-
tic land and had done so, but that boroagh
was not cntitled to award of attorney's iee

Affirmed in part and reversed in part.
Fitzgerald, J., did not participate.

1. Trial =273, 279

Ri.: which provides that no party
may as»>igr as error the giving or failure
to give insti tion unluss he objects there-
to before jury retires to conmsider its ver-
dict, stating distinctly matter to which he
objects and grounds of his objection, is in-
tended to insure that trizl court is clgarly
made aw: - of precise pature of alleged
errer. Rules of Civil Procedare, role
51(a).

2. Trial 270

In suit brought by property homestead-
er agzinst borough for alleged wrongful
trespass, purpnse hehind rule, which pro-
vides that no party may assign as error
giving or failure to give instruction unless
objection is made Lefore jury rctires, was
realized, despite alleged failure of home-
steader to specify grounds for objccting to

court’s tefusyl 10 pive requested instree.
vun, where preor 1o court’s decisnn re-
garding anctroctions homestcader arpued ot
great lenpth her contentions reparding oy
phcable law which forined snbject matter
of rcquested instruction. Rules of Civil
Procedure, rule 31(a).

3. Municlipal Corporations C59

Insofar as municipal corporations pos-
sess implicd powers, such powers are to be
strictly construed against entity claiming
them.

4. hanicipal Corporations =598

Boroughs possess implied powers with
regard to cducation to extent that they are
clearly necessary to borough’s exercisz of
express powers.

5. Schools and School Districts C>57

Borough, which possessed express
powers to “establish, maintain and operate”™
scheol, implicitly possessed power to estul-
lich access to school sit2 by means of con-
structing road. AS 07.13330(a).

6. Tre .pass C=45(1)

Record in suit brought by property
bomes:cader against boroxgh, which con-
structed road along northiern boundary line,
for alleged wrongfiul trespass, supported
finding thzt road did provide access to
school.

7. Pudlic Lands 564

A'wence of express reservation of
casco. nt in homesteadsd property did not
prechude bororgk, which coastructed road
along northern boundary of homestead to
provide 2ccess to school, irom showing
that right-of-way was cstzblished prior to
homestead

. P=hlic Lands 54

Althouzh power to dispes: of primary
interest in soil was not deleguied to terrice-
rial legislature and in fact was expressly
denied termitory, territorial legislamre had
power to accept right-of-way granted by
icderal statute granting right-oi-way for
constraction of highways over public lands
not resend for public mses 35 US.CA
§932; 4STUS.CA §77.
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9. Public Lands &=64

In determining whether territorial leg-
islature accepted grant provided hy federzl
statute of right-of-way for construction of
highway« over public lands not reserved
for public uses in statute which did not ex-
pressly refer to such grant, Supreme Court
could not assume that legislature was un-
aware of grant or unwilling to accept it in
behalf of territory for highways. 43 U.S.
C.A. § 932; AS 19.10.010.

10. Public Lands C=64

In order to “accept” federal govern-
ment’s dedication of rights-of-way, all that
i1s needed to complete transfer is positive
act by state or territory wkich clearly man-
ifests intent to accept offer, 43 U.S.CA. §
932. .

11. Public Lands C84

Territorial legislature’s enactment of
statute providin:: for dedication of four-
rod tract along all szction linss in territory
was positive act manifesting legislature’s
intent to accept federzl grant of right-of-
way for construction of highway over pub-
Bic lands not reserved for public uses. 43
U.S.CA. § 932; AS 159.10.010.

12, Appsal 2ud Error C=984(5)

Supreme Court’s review of attorney's
fee awards is limited to determining
whether trial court has exceeded bounds of
wide discretion vested in it and award will
be overturnsd only if manifestly unreason-
able .

13. Costs &=IT2 .

Althouzh judgment in suit brouvght by
property homesteader against borough,
which constructed road along northern
boundary line, for alleged wrongful tres-
pass was adverse to homesteader, where
homesteader relied on :‘torney general’s
opinion and by pursuing claim litigzated im-
portant public questions concerning implicd
powers of borough governments as well as
interpretation of public laws relating to
rights-of-way, borough was not catitled to
award of attorney's fee.

1. At trial Girves arpued that the estended
area was not developed for road purposes,
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Denis R. Lazarus, Archorage, for apnl.
lant.

Kenneth P. Jacobus of Hughes, Thors.
ness, Lowe, Gantz & Powell, Anchorage,
for appelice.

Before RABINOWITZ, C. J., and
CONNOR, ERWIXN and BOOCHEVER,

JJ.
OPINION

CONNOR, Justice.

This appeal presents questions concern.
ing the Kenai Peninsula Borough's power
and right, if any, to construct a road on
property homesteaded by appsllant, withou:
providing compensation to her.

I

In 1938 appellant, Irene Girves, entered
upon 2 homestead, pursuant to 2 “Notice
of Allowance" issued to her by the Depan-
ment of the Inzerior. In 1951 she obtained
a patent for the property from the Urited

tates.

The northern boundary of Girves' prap-
erty constituted 2 section linc within what
is now the Kenai Peninsula Borough.
Sometime subsequent to 1961 the Kenai
Peninsnla Borough constructed a junior
high school on the land adjoining this
northern boundary line.

Redoubt Drive, prior to construction of
the school site, ran along the section linc,
but terminated approximately one-quarter
mile east of the boundary line Lotwecn ap-
pellant’s propesty and the school sitz. In
1967 the city of Soldotna extended Redoulit
Drive west in order to provide access 10
the school site.

The Kenai Peninsula Borough then con-
structed a “pad” which, in effect, extended
Redoubt Drive for road purposes? Since
this road extension rested partially on ap-
pellant’s property, she brought suit against
the borough, seeking damages for its al-
leged wrongful trespass. At the trial he-
low, the court found that a right-of-way

but, on appenl. appellant cobredes thet the
project waw filled for road purposes.
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existed for road purposes along the section
tine. The jury forad that the “pad” con-
«ructed by the borough was utilized for
roatl purposes. Girves was awarded noth.
yay, and the borough was awarded $6,500
in attorney's fces.

Girves’ appeal from this adverse judg-

ment raises three peneral issues:

(1) Did the Kcnai Peninsula Borough
have the power to build a road on 2p-
pellant’s property?

(2) Did a right-of-way exist so that the
borough need not compensate appel-
lant for its encroachment on her
property ?

(3) Was the award to the borough of
$6,500 in attorney’s fees erroncous?

\We shall address each of these questioss in
turm.

I

Appsllant contends generally that, at the
time the borough constructed the road, it
lacked the power to cngage in such activi-
ty. Specifically, Girves asserts that the
trial judge erred in refusing to give re-
quested Instruction No. 19, which reads as
follows: :

“The Court instructs the jury that the

law of Alaska provides that second-class

boroughs are governments of limited
powers, and that second-class boroughs
do not have the authority or power to
acguire, construct or maintain rights-of-
way, roads or strests.”
In support of this assertion of error, appcl-
fant argues that, at the time of the road
construction, the Kenai Peninsula TDor-
ough’s powers were limited to those cou-
merated in former AS 07.15.010 et scq. (§
3.01 et seq., ch, 146, SLA 1961),® which did
not encompass road-building powers.

2. Title 7 wan repesled in 1972 and this sec
tion waa superceded ot that time by § 2, ch.
118, SLA 1072, now found in AS 29.45.030.

3. Saxton v. HNarris, 303 P24 71, 73 (Alaske
1964). .

4. Bee generally 2 MceQuillan, Municipal Cor
poratioas, Section 10.12 at 763 (3d ed. 1968).

The Lorourh initially respords to this
claim by arpuing that Girves failed at trial
to specify her grounds for objecting to th=
court’s rcfusal to give requested Instruc-
tion No. 19. The borouzh relies on Alaska
Civil Rele 51(a) which statcs, in part:

“No party may assign as error the giv-
ing or the failure to give an instructicn
unless he objects thereto before the jury
retires to consider its verdict, stating dis-
tinctly the matter to which he objects
and the grounds of his objection.”

[1,2] Civil Rule 31(2) is intended to
ensure that a trial judge is clearly made
aware of the precise nature of the alleged
error® In the preseat cass we find that
prior to the court’s decision regardingy in-
structions, zppellant had argued, at great
Jength, her contentions regarding the appli-
cable law. Since the trial judge was made
fully cognizant of appellant’s reasons for
the proposed instruction, the purposs for
Civil Rule 51(a) has been realized

The borough also seeks to overcome an-
pella: = claim of error on substantive
groucdi. It arpues, generally, that munici-
pal povernments possess implied powers
which arise from or are essential to the
powers and purposes which .are expressly
granted* Specifically, the borouzh asserts
that the cducational powers conferred upen
the bororgh by former AS 07.15.330(a)
necessarily imply the power to provide
road acczss to school buildings. That stat-
ut2, which was opsrative at the time the
borough constructed the road, providal:

“(a) Each organized borough consti-
tutes a2 borough school district and the
first and seccond class borough shall es.
tablish, maintain, and operate a system
of public schools on an areawide basisi” 3

. Compore: As 29.33.(30 presently provides:

“Each bovongh constitotes a  borough

school dixtrict end establishes, meistains,

and operntes & system of public schcols on

an areawide basis as provided ia .S 14
14.060."

/537



1224 Alaske

[3,4] We recognize that insafar as mu-
nicipal corporations do possess implicd
powers, such powers arc to be strictly con-
strued against the entity claiming them.$
Nevertheless, we acknowledge that bor-
oughs possess implied powers with regard
to education to the extent that they arc
clearly necessary to the borough’s exercise
of its express powers in this regard.’

At the time that this road project was
built, the Kenai Peninsula Borough pos-
sessed the express power to “establish,
maintain and operate” schools within its
borders® In addition, both the state and
local school districts have, and did then
have, certain express responsibilities con.
cerning the administration, supervision, op-
erztion 2nd subcontracting of transporta-
tion systems for pupils.? Other states have
recognized that school districts possess the
power to construct transportation related
facilities. 10

[S] 1t is apparent that a school which
is inaccessible to transportation would have
little or no value. We conclude, therefore,
that, since the Kenai Peninsula Borough
possessed the express power to “establish,
maintain and operate” the school, it implic-
itly po-<essed the power to establish access
to the site as well.

[6] Appellant argues that the road
project was not intends:! to provide access
to the school. \We have reviewed the tran-
script from the trial court and find that
appellant never directly argued this point

G. See, ¢. g.. Cochr u v. City of Nome, 10
Alaska 323, 4338 (D.C.Alaska 194§).

2. See, e. 9., East End School Dist. No. 2 v.
Gaiser-Hill Lumber Co., 184 Ark. 1165, 45
$.3W.2d 504, 506 (1932) ; Cedar Raypids Com-
munity School Dist. v. City of Cedar Rapids,
252 Jowa 203, 106 N.W.2¢ G55, G3T (IN60).

See alvo Lindsay v. White, 212 Ark. 7M1,
206 S.\W2d 762, 767 (1047).

8. Sce former AS 07.15.330(n)
1972).

8. AS 14.09.010.
See Kenai D'eninsula Rorough v. State, T3
P24 1019 (Alanka, 1953).

(repealed
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below., Furthermore, there was extensive
collateral testimony which demonstrates
that the road did provide access to the
school. Appellant’s assertion in this repard
is simply not supported by the record.

II1.
Appellant also argues that the borough
had no right to build a road across her
property without compensating her for it.

[7) At the outset Girves notes that nei-
ther her “Notice of Allowance”, nor her
patent contained any express reservation
of rights-of-way in favor of any public
body. However, the absence of an expres<
reservation of easement docs not preclude
the borough from showirg that a right-of-
way was established prior_to the issuance

of these documents.??

The borough claims a night-of-way in re-
hance upon 43 US.C. § 932 (1954).»
That statute provides:

“The right of way for the construction

of highways over public lands, not re-

served for public uses, is hereby grant-

ed"’ R

Girves first contends that neither the
territorial nor state governments of Alaska
had the power to accept this grant from
the United States. She supports this argu-
ment by refercnce to a 1962 Attorney Gen-
eral’'s opinion1® There the state’s Atror-
ney General opined that, pursuzzt to the
Alaska Organic Act, 43 US.C § 77
(1952) 3% “[t]he power to ‘dispoze of pri-

10. Cf. City of Bloomficld v. Davis County
Commuaity School Dist., 254 Jowa &0, 119
N.W.2d 809, 912-13 (1863): A tin Jede-
pendent Scheol Dist. v, City of Sur. .t Valley,
502 8.W.240 630, 675 (Tex.1973).

11. State v. Cmawfond, 7T ArizApp. 531, 441
P2d 586, 590 (1883).

12, This statote was orgiually ruacted in ISGH
See Act of July 26, 1866, ch. 262, § 8, 34
Stat, 233.

13. 31 Op.Att’y Gen. (Alaska 19562).

14. 48 .U.S.C. § 77 provides, in part:
“The legislative power of the Territory of
Alzsks whall extenid to all rightful subjects
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mary intercsts in-the s0il' was-nat delzgat-
ed to the Territorial Legislature and, in
jact. such power was expressly denied-the
Territory.” 3 In .effect, the Attorncy
General's 1962 opinion-reasoned that, since
the territorial legislature -could - not -inter-
jere with the federal government’s: primary
disposal of so0il,’® it was-powerless to ac-
cept the right-of-way granted in.43 U.S.C.
§ 932 (1964).

(8] In-McGrath v. Kristensen, 10" U:S.
162, 17¢ 78, 71 S.Ct. 224, 95 L 'Ed. 173
(1930), justite Jackson, .in .a concurring
opinion, noted :that:an_ Attorney General's
opinion -may well -be :erroneous. “Indeed,
the Alaska Attorney General has-expressly
rejected the opinion on -which ;2appellant
sceks to rely.}® \Ve hold that-the 1962 At-
torney General's:opinion is-in error:insofar
as it concludes-th::*-the:territorial .govern-
ment of Alaskahad-no-power:to.acgept-the
right-of-way ;granted -in .43 "UiSC. :§ 932
(1664).

Alaska's courts-have Jonz-recoznized: the
operation of 43 U.SC.:§:932 (1964) .within
the state or -territoryi!® ‘Numerous -other
territories .2nd :states, coperatisg .under cor-
ganic and -enabling .acts <forbiddiz:r . ter-
ference with -the -primary :disposal of :soil
by the United -States, -have :éffectively
claimed the right-of-way granted-under-43
U.S.C. § 93239 .Arpeliznt -has -not -cited
any case law -which -holds -that -the “pri-
mary disposal of .soil:”-provision:in-45 U.
S.C. § 77 (1912) prevents,-and-renders nu-

of legirlntion not inconsistent-with-the Con-
stitution and laws of the United States,:bat
no law rhall be passed iaterfering: with-the
primary Qispo«al of the.soil: >

15. 11 Op.Atty Gen. zt 3 (Alnaka:1952).
6. 4% G.S.C. §77 (1952).
17. 7 On.Atty-Gen.1,'S. (\\laxka:1989).

18. Kee, e. g, ‘Tlamerly - v. ! Denton. 359 ' B.2d
120 (Aluska 126G1); Clark v, "Taylor, 9
Alaska 2085 (D.C.Alaska’ 1933).

19. XNee, €. g., Walbritdge v. Board of Coramis-
sioners, 74 Kan, 341, -85 I .453  (1906) ;
Ilillvboro Nationnl llank v. Ackermau, - 48
Ny 119D, 189 N6 GAT (1922) : “Wells v.
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.gatory, the -right-of-way -granied in 43 U.
‘S.C. § 932 (1963). Under the circum-
-stances, appellant’s contention that the ter-
-ritory or state lacked power-to claim-the
:federal grant must he rejected.
Girves alsn argues that Alaska’s territo-
-rial Jegislature did-not in:fact efiectively
““'accept”-the grant at any-time prior to her
lawful-eatry on the land. "Thus, she con-
~cludes, -the lower court Yerred in - finding
-therc.existed-a-right-of-way on the section
‘Jine” between -appellant’s :and _appeliec’s
-property.
“The borouzh: argues-that “35 §,L.A.1953
tnow -AS 119.10.010) constitutefs] the ac-
~ceptance -of the offer-to d=dicate-made in
43 U:S.C.A. §932 (195%). {Footnote -omit-
-ted.]” Ch. 35, -SLA "1933:provided .as - fol-
dows: .
-*SQection 1.  A-:tract-ene-hundred feet
«yide-between-cach:section of l2nd . owrned
by -the "Lerritory -of -Alaske, -or - acquired
ifrom-th: Territory, and a tract-four: reds
wvwide -hetween . all -other :sections -in .the
“Territory,- is-hercby dediceled- for.nse. as
-pablic highways, -the ¢section  line -being
:the ~center ~of .said -right-of-way. :But if
cauth “highway :shall . be - vacated by ;any
scompetent ;anthority - the - title - to - the -re-
espective -strips:shall -nure-to-the -owrer
cof-theztraet of.which- it iormed: a-part by
-the original -survey.” (emphasis added)
Girves contends that the territorial Jegis-
latere’s ‘‘dedication” -of & four-rod-traci
zalony all-section lines in the termitory “can-

‘Peumivgion County,.2-8S.D. 1,.48-N.\W. 304
(1N01).
“The-relevant- territorial organic acts- are ns
- followa :
(1) :Kanasas, ch.°59, §.24, 10 -Stat. 253
(1S54 :
{2)-Nerth. Dahota.: ch.-SG. § G,212-Stat. 239
(1861) ;
.(3) <South’ Dakota, ch.-&7, § 6. 12.8¢at 230
< (1861).
“The-releyant-state. enabling. acts. are. as fol-
lows:
(1) iKausas, ch. .20, § 3, 12 .Stat. 127
(1861) ; ' .
{2) “Nerth ‘Dakota, ch. 180, §. 4, 25 Stat.
OTT (I8N9) ;
{3) -Nouth Dakota, ch, 180, § 4,.25 Stat.
G77 (18N9).
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not he deemed an acceptance™ of the feder-
al grant contained in 43 USC § 932
(1964).

In Hamerly v, Denton, 339 P.2d 121, 123
(Alaska 1961), we held that:

“[B)lefore a highway may be created,
there must be either some positive act on
the part of the appropriate public 2u-
thoritics of the state, clearly manifesting
an intention to accept a grant, or there
must be public user for such a period of
time and under such conditions as to
prove that the grant has bzen accepted.”
[Footnote omitted.]

In Hamerly the party claiming the right-
of-way sought to do so by proving thc ex-
istence of a public user. In th: present
case, the torough in cffect claims that the
enactment of ch. 35, SLA 1933 was a posi-
tive act on the part of an appropriate pub-
lic authority which clearly manifested an
intent to accept the grant in 43 U.S.C. §
932 (1954).

[9) Ch. 35, SLA 1933 did not expressly
refer to 43 U.S.C. § 932 (1964). But we¢
cannot assume that the legislature was un-
aware of the grant or unwilling to accept
it in behalf of the territory for highways.
Tholl v. Koles, 65 Kan. 8§12, 70 P. 851, 8§82
(1902).

[10] Similarly, ch. 35, SLA 1933 did
not expressly “accept” the federal govern-
ment’s dedication of rights-of-way. How-
ever, it is well recoznized that a state or
territory need not use the word “accept” in
order to consummate the grant. Tholl v.
Koles, supra?® 43 U.S.C. § 932 (1964) is

20. See alvn Pederson v. Carton Township, 72
S.D. 332, 83 N.W2d 172, 174 (194y) ; Cos-
tain v. Turn-- County, 72 S.D. 427, 30 N.W,
24 382, 383 (1949).

21. Bee. ¢. 9., Mills v. Glasscock, 26 Okl 123,
110 P. 377, 378 (154:0) ; Wallowa County v,
Wade, 43 Or. 233, 72 P, 03, 794 (100%).

22. Accord: Wikleness Society v. Mortnn, 150
U.SApp.D.C. 121, 479 P2J &2, K2 (.37Y),
cert. denied, 411 U.S. 917, 93 S.Ct. 1550, 36
L.Ea2d 309,

23. C/. Prokopis v. Prokopis, 519 P2J 8§14,
817 n. 8 (Alnska 1074). Kee gemerally 1 A
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in effect, a standing offer from the foder:!
government.®! Al that is needed o cony-
plete the transfer is a pasitive act by the
state or territory which clearly manifesis
an int it to accept the offer. MHamerly v,
Denton, 339 P.2d 121, 123 (Alaska 1961)3:

[11] Wec hold that the cnacsment of ch.
35, SLA 19533 was a positive act clearly
manifesting the territorial legislature’s in.
tent to accept the federal grant. Our con-
clusion is bolstered by sever: * observations,

First, if the legislature did not intend 1o
accept the federal grant, then the *dedica-
tion” contained in ch. 35, SLA 1953 migh:
be in contravention of the “primary dispos-
2l of soils” provision contained in 48 U.S,
C. § 77 (1952). Since legislatures general-
Iy are presumed to know the law and to in-
tend their en: -tments to bz valid, it is fair
to assume that the legislature intended the
1933 “dedication™ to also constit:te an ac-
ceptance of the grant under 43 U.S.C. §
932 (196+4).

Second, a fundamental maxim in the
analogous ficld of contract law holds that
an acceptance may be implied from acts of
conduct.®> Since it is obvious that one
cannot “dedicate” property to which onc
has no rights, the 1953 “dedication” must
have also constiti--d an act of implicd ac-
ceptance.

Finzlly, 43 U.S.C. § 932 (1$64) does not
make any distinction as to the methods rec-
ognized by law for the establishment of
highways. Henee highways may 2 estal-
lished by any mcthod recogmized by law 1o
tiis iate®  Dedication s a well recou-
nized method of establishing highways.®

Corbin, Contrac ! 18, at 83943, § 77, at 0

(1963). .

23, decord: Ugiied States v. 99470.71 Acres
of Land, etc.. 220 F.Supp. 325, 335 (1 " .Nev.
1963) ; Whaliowa County v. Wade, <3 Or.
253, T2 I 793, 795 (1003) ; Smith v. Mitchell,
21 Wesh, 835, 56S I". €67, €68 (1899).

25. See. ¢. 5., Lovelare v. Hightower, 50 N.M.
50, 168 124 SG4, BGT (3H6). See clo 23
AmJurl.. Dedications, § 13, at 13 {(2nd
al. JOG3).
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“Thus .we -conclude : that " the “dedication”
-contained in ch. 35, SLA 1953 cfiectively
established the territory’s claim to the fed-
-eral right-of-way-grant.

"IV,

“Finally, Girves contends that Judge Han-
son erred in awarding $6,500 in attorney’s
-fees-to the Kenai Peninsula Borough, The
‘daim of error is:predicated bn ‘the asser-
-tion that the conrt based its award on the
“Ypercentage-method”: of dctermining ‘attor-
-ney’s fces, despite the fact that the prevail-
-ing:party (the borough)-did hot ‘recover a
-money judgment.*$ '

“Following the judgment in its:favor; the
boroogh -requested*$15,470.25 “in ‘attorney’s
‘fees. -A:sapporting affidavit asscrted that
-the borough’s: attorneys had spent aver 4C)
-bours :of .legal timz on this case. ~ Mrs.
Girves-opposed’ the request on the grounds
:that the_amount reqrasted was' iasufficient-
ly dotumented and unconscionable.

"Judge Hanson listened to oral argurnent
-regarding the ~“merits of *‘the “:requested
:amount of..attorney’s” fees, and ‘then took
:the-matter -ander submission. - Later to-is-
-sued a- memorandum " order: awardingy: "the
borough $6,500, instead of “the’ $15,47023
-requested.

1121 Our - review - of ~attorney’s - fee
~awnrds is limited to determiningy whether
" the trial court has exceeded the bounds of
: the wide discretion vested in it.27  We wil
“only overturn an award if it is manifestly

unrcasonahle 3%

J13] Under: normal - circumstances, we
“would affirm the award hceause it would
be well within the confincs of Civil Rule
‘82, Put we arc impressed with certain dis-

“.tinct aspects of this case which render it,
“*irf our vpinion; unfair torimposc ‘attarney’s

“-fees upon appellant. “This case concerns

“‘the “implied” powers of borough. govern-
- meats, as well asinterpretations of public
- laws Telating to- rights-of-way. _Appellant
“wrelied upon a 1952 - Attorncy “General's

“opinion”in support of her lepral contentions

: althourh, 28 we have mentioned, that opin-
- fon, was negated by a later onc in 1969.

"We:think tthat mxppellant, - faced - with

:'these conflicting ‘oninions, progerly pursued
“her claims. -:In su doing she Jitigated sev-
<weral mimporrant - public - ‘questions. = She
<should not be prralized forr having: done
7this. ““We 1ald tthat it “was “error to ‘award
s-am.attorney’s fce “to -appellce -and to that
extent werreverse the judgsient bhelow.

S Affirmedin part, reversed in.part.

. FITZGERALD, ]J., did not prticipate.

226. ."Alaska Civil Rule-82(a) provides, in part:
“(1) Ucless the cour:, in its discretiou, "otlherwise cirect., the following

- schedule ¢f attarvey’s feey "will -he adhiered to in fiming xuch fees for the
C parts  Tecovering fny--money julzment therein, ax vart of the costs of the

. action ellowed by law:

- £TTORNEY'Y PEES'IN AVERATE CASES

. Contestrd
Firat $£2,000 - 05%
Next  $3.0600 - 200
Next  $5,000 T 18%%
Over $10,0600 © 10%%

T YWithout Trial ~ Non-Contested
- 0% . 16¢%
A8 L1255,
".125% L 10%%

" 1.69% - 5%

* Sbould na recovery be had. attorney’s feer for the prevniling party may be
fixed by the court as a part of the costs of the action, in its discretion, in

a reasonadle emount.

(2) In actions whers the money judswment is vot:an sccarate criteria for
deternmizing the fed to be allowed to the prevalling zide, the court shall'award
a fee commensurate’ with the nmount:snd- value of lezal services rendered.”

o e ——

27. See, e g, Malvo v, J. C.'Pc;nnry Company,

Inc, 512 P23 575, 5S0-87 (Alsska 1973).

Alatka Rep 335340 P20~

28.
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Section Line Rights-of-Way

The State feels that it has demonstrated that it
‘has acquired a 100-foot right-of-way for both Muldoon and
DeBarr Roads in accordance with the principles of law dis-
cussed above. At the very least, however, both DeBarr Road,
which is constructed on a section line, and the section line
abutting plaintiffs' property on the west, are imbued with a
66-foot right-of-way by virtue of 43 U.S.C. § 932 (repealed
1976) -and 19 SLA 1923. '

The State agreé§~§ith the plaintiffs that this
issue is susceptible to a motion for summary judgment because

there are no contested issues of fact. The relevant facts

l for this motion are:

1. Congressional Act granting rights-
of-way over public lands for
construction of highways pas.ed. 1866

2. Official U.S. Survey setting
section lines of subject property 1917

P 3
3. Territorial acceptance of 1866 )jg{a
grant rights-of-way, 19 SLA 1923. Aprilk{ﬁﬁ 1923

43 U.S.C. § 932 was repealed by the Act of October 21,
1976, PL 94-579, 90 Stat. 2744. 43 U.S.C. § 1701 et seq.
Section 701 (a) of the 1976 Act provided:

Nothing in this Act, or in any amendment
made by this Act, shall be construed as
terminating any valid lease, permit,
patent, right-of-way, or other land
use right or authorization existing
on the date of approval of this Act.
(October 21, 1976) (Emphasis added.)

Accordingly, if the section line rights-of-way in question

lwere established prior to October 21, 1976, they were not

affected by the repeal of 43 U.S8.C. § 932.
IIa

Authority of Territory to
Accept Right-of-Way

The issue relating to section line rights-of-way

was considered by the State Supreme Court at length in the
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case of Girves v. Kenai Peninsula Borough, 536 P.2d 1221.

In this case, the Supreme Court held inter alia:

Appellant also argues that the borough had
no right to build a road across hexr property
without compensating her for it.

At the outset Girves notes that neither her
"Notice of Allowance", nor her patent con-
tained any express reservation of rights-
of-way in favor of any public body. However,
the absence of an express reservation of
easement does not preclude the borough from
showing that a right-of-way was established
prior to the issuance 'of these documents.

The borough claims a right-of-way in reliance .
upon 43 U.S.C. § 932 (1964). .

That statute provides:

“The right of way for the construction
of highways over public lands, not
reserved for public uses, is hereby
granted."

Girves first contends that neither the terri-
torial nor state governments of Alaska had

the power to accept this grant from the United
States. She supports this argument by reference
to a 1962 Attorney General's opinion. There
the state's Attorney General opined that, .pur-
suant to the Alaska Organic 2ct, 48 U.S.C. § 77
(1952) "[t)lhe power to 'dispose of primary -
interests in the soil' was not delegated to

the Territorial Legislature and, in fact,

such power was expressly denied the Territory."
In effect, the Attorney General's 1962 opinion
reasoned that, since the territorial legisla-
ture could not interfere with the federal
government's primary disposal of soil, it

was powerless to accept the right-of-way
granted in 43 U.S.C. § 932 (1964).

In McGrath v. Kristensen, 340 U.S. 162,
176-78, 71 s.Ct. 224, 95 L.E4Q. 173 (1950),
Justice Jackson, in a concurring opinion,
noted that an Attorney General's opinion
may well be erroneous. Indeed, the Alaska
Attorney General has expressly rejected the
opinion on which appellant seeks to rely.

We hold that the 1962 Attorney General's
opinion is in error insofar as it concludes
that the territorial government of Alaska
‘had no power to accept the right-of-way
granted in 43 U.S.C. § 932 (1964). .

Alaska's courts have long recognized the
operation of 43 U.S.C. § 932 (1964) within
the state or territory. Numsrous other
territories and states, operating under
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interference with the primary disposal

of soil by the United States, have
effectively claimed the right-of-way
granted under 43 U.S.C. § 932. Appellant
has not cited any case law which holds

that the "primary disposal of soils”
provision .in 48 U.S.C. § 77 (1912) prevents,
and renders nugatory, the right-of-way
grantecd in 43 U.S,C. § 932 (1964). Under
the circumstances, appellant's contention
that the territory or state lacked power to
claim the federal grant must be recjected.

Girves also argues that Alaska's territorial
legislature did not in fact effectively
"accept"” the grant at any time prior to her
lawful entry on the land. Thus, she concludes,
the lower court "erred in finding there
existed a right-of-way on the section line"
between appellant's and appellee's property.

The borough argues that "35 S.L.A. 1953 (now
AS 19.10.010) constitute[s] the acceptance
of the offer to dedicate made in 43 U.S.C.A.
§ 932 (1964). [Footnote omitted.]" Ch. 35,
SLA 1953 provided as follows:

"Section 1. A tract one hundred feet
wide between each section of land
owned by the Territory of Alaska, or
acquired from the Territory, and a
tract four rods wide between all other
sections in the Territory, is hereby
dedicated for use as public highways,
the section line being the center of ~
said right-of-way. But if such highway
shall be vacated by any competent
authority the title to the respective
strips shall inure to the owner of the
tract of which it formed a part by the
original survey."” (emphasis added)

Girves contends that the territorial legis-
lature's "dedication” of a four rod tract
along all section lines in the territory
"cannot be deemed an acceptance" of the
federal grant contained in 43 U.S.C. §- 932
(1964). :

In Hamerly v. Denton, 359 P.24 121, 123
(Alaska 1961l), we held that:

"[B)efore a highway may be created,
there must be either some positive act
on the part of the appropriate public
authorities of the state, clearly
manifesting an intention to accept

a grant, or there must be public -
user for such a period of time and
under such conditions as to prove

that the grant has been accepted.®
[Footnote omitted.]
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In Hamerly the party claiming the right-
of-way sought to do so by proving the
existence of a public user. 1In the present
case, the borough in effect claims that the
enactment of ch. 35, SLA 1953 was a positive
act on the part of an appropriate public
authority which clearly manifested an intent
to accept the grant in 43 U.S.C. § 932 (1964).

Ch. 35, SLA 1953 did not expressly refer

to 43 U.S.C. § 932 (1964). But we cannot
assume that the legislature was unaware of
the grant or unwilling to accept it in behalf
of the territory for highways. Tholl v.
Koles, 65 Kan. 802, 70 P. 881, 882 (1902).

Similarly, ch. 35, SLA 1953 did not expressly
"accept"” the federal government's dedication
of rights-of-way. -However, it is well recog-
nized that a state or territory need not use
the word "“accept" in order to consummate the
grant: Tholl v. Koles, supra. 43 U.S.C.

§ 932 (1964) is in effect, a standing offer
from the federal government. All that is
needed to complete the transfer is a positive
act by the state or territory which clearly
manifests an intent to accept the offer.
Hamerly v. Denton, 359 P.24 121, 123 (Alaska
1961). .

We hold that the enactment of ch. 35, SLA

1953 was a positive act clearly manifesting

the territorial legislature's intent to accept
the federal grant. Our conclusion is bolstered
by several observations. _

First, if the legislature did not intend to
accept the federal grant, then the "dedica-
tion" containcd in ch. 35, SLA 1953 might
be in contravention of the "primary disposal
of soils" provision contained in 48 U.S.C.
§ 77 (1952). since legislatures generally
are presumed to know the law and to intend
their enactments to be valid, it is fair

to assume that the legislature intended the
1953 "dedication" to also constitute an
acceptance of the grant under 43 U.S.C.

§ 932 (1964).

Second,. a fundamental maxim in the analogous
field of contract law holds that an accept-
ance may be implied from acts of conduct.
Since it is obvious that one cannot "dedicate"
property to which one has no rights, the 1953
"dedication” must have also constituted an

act of implied acceptance.

Finally, 43 U.S.C. § 932 (1964) does not
make any distinction as to the methods
recognized by law for the establishment
of highways. Hence highways may be
established by any method recognlzed

by law in this state. Dedication is a
well recognized method of establ;sh;ng
hlghways. A
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Thus we conclude that the "dedication”
contained in ch. 35, SLA 1953 effectively
established the territory's claim to the
: ederal right-of-way grant.

536 P.2d at 1224-1227 (Emphasis added.
1Ib

“"The repeal of 19 SLA 1923 by the territoriéi\\\\\
legislature in 1949 did not vacate the section
_line rights-of-way already acquired.

——

Plaintiffs argue that the general repeal passed by

the territorial legislature in 1949 had the effect of vacating

any section line riqht—of-way'that may have been acquired by

the 1923 acceptance of épg'gr;nt contained in 43 U.S.C. § 932.
In 1947, the Alaska legislature mandated the formation

of the Alaska Law Compilation Commission, which was charged

with the duty to compile all laws, both territorial and

federal, which were in effect in Alaska. 28 SLA 1947. The

laws were compiled and published by Bancroft-Whitney Company

of San Francisco. The new codification was entitled Alaska

Compiled Laws Annotated, 1949, and was published in three

volumes.

In 1949, at an extraordinary session called by the
Acting Governor prior to the regular session held in 1949,
the legislature adopted the Rlaska Compiled Laws Annotated,
1949, as the official Code of Alaska. 1 SLA 1949. The Act
stated that all statutory provisions contained in the new
compilation were reenacted as they appeared in the compilation.

The legislature also said that any Acts which had not been

incorporated in the compilation were expressly repealed.

For some uﬁknown reason, ﬁhe territorial legislature's
acceptance of the 66-foot right-of-way contained in 19 SLA 1923
was not included in the compilation produced by the Commission.
For this reason, 19 SLA 1923 was repealed by the legislature's

ettt st %7 I

actions in January of 1949.

In 1951, the territorial lcgislature reenacted the

~-43~
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acceptance of the section line rights-of-way over territory

"owned by the Territory of Alaska, or acquired from the Territory

" 123 SLA 1951.

In 1953, the 1951 Act was amended to include the
dedication of four rods, or 66 feeg, as a right-of-way between
sections in the Territory other than those owned or acqguired
from the Territory. This legislation, unchanged since 1953,
has been codified as AS 19.10.010.

The plaintiffs' argument that the general repeal in
1949 constituted a vacation of the section line rights-of-way
is not well taken. The Aé; passed in 1923 specifically

stated that the section line right-of-way was "dedicated for

use as public highways." The court, in Girves v. Kenai

Peninsula Borough, 536 P.2d4 1221 (1975), specifically held

that the same-language contained in the 1953 Act constituted
®a positive act clearly manifesting the territorial legis-

lature's intent to accept the federal grant."” 536 P.2d
> ,P ) *

at 1226.

It should be noted that the law as enacted in 1923
specifically stated:

But if such highway shall be vacated by
any competent authority the title to the
respective strips shall inure to the owner
of the tract of which it formed a part by
the original survey.

19 sLA 1523. (Emphasis added.)

The general repeal of laws not contained in the
new compilation by the territorial legislature in 1949 was not
in?ﬁﬂﬂ?? to, and 4id not constitute, a vacation of the section
line rights-of-way.

While the legislature undoubtedly has plenary power

over streets and highways, including the authority to vacate

them, Eastborough Corporation v. City of Eastborough, 441 P.24d

891, 894 (Kansas 1968), the mere repeal of the legislature's
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acceptance of the grant under 43 U.S.C. § 932 does not

constitute a vacation of the rights-of-way acquired by such
legislation. In general, street or highway cannot be vacated

unless it is for the benefit of the public that such action

should be taken. Griffith v. C & E Builders, Inc., 200

S.E.2d 874, 876 (Ga. 1973).

There is no cognizable reason why the legislature ﬂ
would seek to vacate section line rights-of-way which had been
acquired by the acceptance of the grant given under 43 U.S.C.

§ 932 by the territorial legislature in 1923. 1In the absence
of an Act which expressly seeks to vacate those rights-of-way,
it is submitteé“that this court should not £ind the general {
repealer contained in 1 SLA 1949 as a vacation of the section
line rights-of-way.
11c |

Attorney General Opinion No. 7 is con-
‘sistent with the State's Position.

This conclusion is supported by the State of Alaska
Attorney General's Opinion“No. 7 dated December 18, 1969, a
copy of which is attached hereto. This opinion was a ﬂ
general discussion of section line rights-of-way in the

Territory and State of Alska. In this opinion, the Attorney

General specifically held: q

In summary, each surveyed section in the
state is subject to a section line right-
of-way for construction of highways if: A

1. It was owned by or acquired from the
Territory (or State) of Alaska at any time
between April 6, 1923, and January 18,
1949, or at any time after March 26, 1951,
or;

2. It was unreserved public land at any
time between April 6, 1923, and January 18,
1949, or at any time after Maxrch 21, 1953.

The width of the section line reservation
is four rods (2 rods on either side of the
section line) as to:

1. Dedications of territorial land prior

to January 18, 1949, and; :
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general repealer of 1 SLA 1949 did not constitute a vacation

| condemnation would be the appropriate proceeding had any of

———
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. conveyance from the United States of America, a 100-foot

2. Dedications of fedecral land at any time.

The width of the reservation is 100 feet

(50 feet on either side of the section line)
for dedications of state or territorial land
after March 26, 1951.

Opinion Mo. 11, 1962 Opinions of the Alaska
Attorney General, to the extent it is in-
consistent with the views expressed therein,
is disapproved.
7 Op. Att'y.-Gen. at 8 (Alaska 1969) (Emphasis added.
In summary, the enactment of 19 SLA 1923 wvas a full
and complete acceptance of the grant of 43 U.S.C. § 932. A

of those rights-oféway.

G. INVERSE CONDEMNATION.

Plaintiffs allege that this action constitutes a
proceeding in inverse condemnation, seeking damages for
property taken.

The State would concur that an action for inverse

the plaintiffs' property been taken by the State. However,

as has already been established, the defendant acgquired by

right-of-way along Muldoon and DeBarr Roads, and, by accept-
ance of the grant in 43 U.S.C. § 932 by 19 SLA 1923, a 66-
foot right-of-way along the section line which borders

plaintiffs' property on the west.

H.  SUMMARY. 71
The State of Alaska has established its right to a W

100-foot right-of-way along Muldoon and DeBarr Roads which may
be based upon any of three independent grounds: (1 prior

to the issuance of the final certificate to plaintiffs’ ‘
predecessor in interest, the United States had the authority

to and did in fact withdraw highway rights-of-way 100 feet

in width along the present courses of Muldoon and DeBarr

| Roads pursuant to PLO 601 and S.0. 2665; (2) prior to the

=46~



