TO:

FROM:

MORANDUM State of Alaska

Honorable H. D. Scougal PATE: November 29, 1976
Coirmissioner
E NO:

Attention: Jack Bodine
Right-of-Way Director TELEPHONE NO:
Department Of ?; Zl'mays

SUBJECT:
Richard § .)\:o o(u 5 Oibusirm Conplaint
Assistant ACrémey Cordral 76-0842

Department of Law
Highway Section

T an in receipt of a carbon copy of the Orbudsmun's letter to
Comidssicner Scougal dated November 19, 1976, and I am in general accord
with the tovor of the letter. However, I do not believe that the Dql)a -
ment of Higlreays fmproperly allowed excessive clearing of a section line
vishiz-of vay acress e, James H. Eduard's uroperi:y near HeCartly, Alaska.
Ty letter diuted Ty 8, 1975, the Departneat of Highiuays Jl‘n(.l'l(..dtt,d its
nen-objection to eréell Hountain IEnterprises utilizing a section line
being between Section 27 and 26, T. 5 S., R.13 E., C.R.M. for a public -
access roadway. ‘The Department merely granted this letter of non-
cbjection and did not in any mamer affirmatively allow or disallow
excessive clesving of Mr. Edward's property. I think if the fault lics
with the I)*:pm:tm:ut of Highays, it can be more properly chvuaeterized
as nonfezsence rathor than malfeasimee,  The portion of Me. Flavin's
letter concevning Dice issuance of letters of non-objection is well
1 ken and the Topartmnt of Highways should stvéngly ccissider vostyicting

he issurmces of letters of non-objection without first woking a detor-
wination whothor the use of a scction line is in the best Interest of -
the at‘u_c of Alacka ond will covse miniiml inpact to the pYoperty owner
cver ¥o's prg; wu.ty tie ‘*cuwn line runs. Th ovder to in plamnt a
consistent policy througiout the State of Alarka snd in on attamt to
eliminate instances lﬂ'e that which occurred in MeCavihy, I would

suggest that Mre. Flavin's recomendation that regulations be fnplernted
in accordance with the Adsinistrative Procedurcs “Pct be acted voon with
Jdue diligence by ibe Tpusizont of Highways.

Fuciter, T would li%e to reitcrate the supmcstion Iusde to yon in
my i sworendun of October 21, 1976, and suggest that the Depactuont of
Highways cease from issumg any letters of non-objection for the utili zation
of scction line rights-of-way unless the letter has been approved by the
Dopartnont of T=w.

Mr. Flavin's letter raises a question of whether or not the Topact-
ment of Highwways has specific statutory authority to rcgulate the use of
section line rights-of-vay. I can find no reference to such specific
statutory authority, however, I believe that it §s fmplicit in Title 19
that the DMpartisat of Migtiays bas such avthority. 'S 19.10. 010, ihe
statuie dediear ing seciion Line for o Dlic bighuays, is T wded on Wiile
19, tie Tirle d;znliuz with siete higlaays, Cibis siatute vy spociiionlly
says a track.. .between each secLion of land...is dedicated for use as
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public higlmeays'. AS 19.05.010 states that "the departiment is responsible
for the plamning, construction, maintenance, protection and control of
the state highway system'. AS 19.05.030 delineates the duties of the
Department of Highways which includes '"direct approved highway plaming
and constructicn and maintenance, protection and control of highways;".
AS 19.05.040 allows the Department to acquire property, acquire rights-
of-way for present or future use, control access to highways, dispose of
property acquired for higirray purposes and exercise any other power
necessary to carry out the purposes of Chapter 5-25 of this title. AS
19.05.070 provides for the vacation or disposal of land and rights in
lond possessed by the Department of Higlrays. T believe that all of
these statutes, by inplication, grant to the Department of llighrrays the
authority to issue letters of non-objection for section line rights-of-
way as defined by AS 19.10.010. If you desire, however, legislation can
be introduced in this session to clarify the authority of the Department
of Higlways. If you wish to follow this procedure, (although I believe
it wmecessary) please contact me as soon as possible so that legislation
cm be drafted before the begiming of the session..

2S:Im

rc: Frank flavin, Owbudsman
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DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND & WATER MANAGEMENT

DON HARRIS, Commissioner
Department of Transportation
and Public Facilities

DATE April 28, 1977

THEODORE GC. SMITH”/Lﬂép SUBJECT: Cooperative Agreement on
Director - Section Line Easement Policy

I am writing in regard to resolving problems of administering section
line easements invelving the Department of Highways and the Division of
Lands.

In 1974 a policy for the vacation of section line easements was es-
tablished between the Department of Highways and the Division of Lands,
Department of Natural Resources and with the organized boroughs. The
policy is to vacate section lines only when ingress and egress to state
land have not been curtailed.

The use of section lire rights-of-way has recently arisen during the
discussion of the Cook Inlet Land Exchange with Don Beitinger, Right~of-
Way agent for the Central Division of the Department of Pighways. At
this meeting a questicon arcse: Are the interests of both Departments
protected when actual use of section line easements for privately fi-
nance¢ road construction occurs? Since the main authority over gom;"'"

vivision of lLands should undertake the responsibility of recommeﬁd;pg“”ﬁ

legislation or regulations, with review by the Dena;;mens_gi_ﬂiggﬂéxs: :
to manage section line rﬁghL-of;way use by private appllcants. T T

LS P

e Sy o ! -
At the April 20, 1977, committee meeting among ADL personnel, thé~guestibn
of coordinating the private use of section line easements was proposed "7
to be the responsibility of the Division of Lands, Department of Naturar
Resources. This administration and control of use could be promulgated’
under concurrent Highways and Division of Lands regulations. The! final
decision for the private use of a section line easement should require

the concurrence 6f the Department of Transportation and the Division of
Lands. Tt was felt that since the Division administers land diqusals;

eat

leases, classifications, and planning on a statewide basis, more dom= ~ "~
prehensive input and analysis may be available at our offices. OQur- - -
public records system of applications, plats, and state land records. :

would be readily available for initial actions, recording of final— =
status, and use by the public.

It is not contemplated that this arrangement, or the regulations adopted,
vhich would implement this plan, would have any effect on the existing
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authority of the Department of Highways to use section-line easements
for public roads and highways.

1f you feel this approach is desirable, we will continue by drafting
proposed regulations, policy, and a working flow chart. We believe
implementation of such processes cculd aleviate future problems arising
in the organized boroughs, and also protect state interests on state
lands outside the boroughs.
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Besdan D. Scouga R |
Conuissioner
Department of ilighways
P.0. Icx 1467 REES 2R
Juncau, Aleska 993502 C~—n=;:x=§gi;i

Dear Commisgsionexr Scougail:

Pleasae be advisaed that the above-captioned camplaint haa
been investigated and is5 found to be justifizd. Thic complainant
charged that the Departzent of liighways izproperly allowad

cxcessive clearing of a section line right-of-way near McCarthy,
Asoska.

Findings:

1. In 1970, orn the advice of the Attorney Caneral's offica
and with concurrence frcom the Divisicrn of ILanis, the
Departrent of Udigawcys zssertcd jurisdiczion over szction
line rights-cf-way, ostcnsibly io ensur2 coslistent
regulation of their use by pzivate indiviziuals.

2. Since that tine the Deportmant hos iszeed latters of
non-ocbjecticn to pezrsons w.x.:sh.':...J to ucc saction lin
rights-cf{-7ay, 1f the Department has ns cbjecticn to the
particular use and decrs it to be in the bast interosts
of the state.

3. There are no laws or regulations conceraing the iasuance
of thagse letiers of non-sbjection or coencerning
cceptability of propoecd uces of thegss easements. Opinion
varies within ths Attorney General's coffice az to ths
Derartment's statuteory authoritr to rouanliate the usse of
section line rights-oi-way.

4. On ¥ay 8, 1875, the Lepartment issued a lotter of
non-objection to Vrangell tountain knterprises for tha
purpose ¢f constructing a public access roadiway on
Section 27 and 26 T. 55., R.l3x~., C.P.M.

5. Subsagquently a :r. Arnderson of VWrangell !Mountain
Enterprises cleared a 100 foot wide strip of this
right-of-way, 2nd constructed a roacdhel approximately
ten feet wide (see attached photograrh).

RECEIVED
NCV 2. 197¢

RIGHT OF v/ay DtV
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Conclusions

We £ind this couplaint to ke justified kecause:

If the Departxent of idighways has no spzcific
statutory authority te regulate the use of section
line rights-of-way, lettsrs of non-objes-tion should
not be issued.

T

2. If the Departmant does have jurisdiction ovaer these
easements, their use should ba controllad so as not
to 2llow the violation of the property rigits of
adjacent cwners.

I can see no public purpcae served by allowing one individual
tc neadlessly destroy tha ssthetic and monetary value c¢f another's
property with the irplied approval of state government. If one of
the criteria uvsed in igsuing a letter of non-objection is that the
proposad use Le in the best interesis ol the state, some review
should be made before this determination is reached. The current
procedure provides f£or no such review, and I understand that the
Department routinely cpproves all requests.

Recommendatione:

1. The guesticn of the Department's statutcry authority
to regulatc the usa of section line rights-of-way bv
private individuals should be resolved and, if need be,
legiglation drafted to clarify the matter.

2. Should it b= concluded that the Departnent does have,
or should have, jurisdiction in this matter, regulatioas
should be immediately adopted undar the Administrative
Procedures Act to raguire that:

a. public input be solicited from adjoining land
ovners a8 tc the proposed use of a section line
right-of-way;

b. The Department revizw & proposed use to determiae
if it is in the kact interests of the state and
whather or not potaential public objections have
validity;

c. if approval is given by the Department, it be for
a gpecific usa and aliow for use of no more of the
easenent than nazessary.

3. I an in agreement with an October 21, memorandum to you
froma ths Atterney General's offica that, in the interin,
letters of non-objection not be izsued without the
approval of the Department of Law.
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2 will be glad to discuss this matter with you further
end would very nuch appreciecz your response to t.ese reccmnendation
within 2 month. :

Sinccrely,

"~
Frank Fiavin
CABYDSHAN

FF:da

CC: Jack T. Bodine, Right~ol-¥lay Director
Richard Svobedny, Assistant Attorney General
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H\\ DATE Novazbar 3, 1976

RS
Hugh N. Williams ¥
Deputy Director

Right of Way Division

SUBJECT: Letters cf Wonobjection for
Section Line Rights-of-Way

. Department of Highways

Juneau, Alaska

Attached is a letter from the Attorney Gsneral's office concerning iszuance
of letters of nonobjection for utilization of section line rights-of-wzy.
Please advise your personnel that no further letters will be issued until
the matter is resolved. We would like your comments and 3uggestions on

thz Attorney General's letter, as well as what impact corpliance will have

on your cperation.

Attachment: ZL4s stated
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MEMORANDUM State of Alaska

e Jack Bodine DATE (October 21, 1976
Right-of-Way Director
Department of Higlways

FILE NOQ:

TELEPHONE NO:

FROM: SUBJECT

g
Richard Svobodr ).I_,/ [ \, Section Line Rights-of-Way
Assistant Attdriey al and letters of Nonobjection
Deparmment of Law
Highway Section

Mr. James Edwards, the ocwner of real property near McCarthy, Alaska,
has contacted Governor Hammond, Attorney General Gross, Frank Flavin, State
Qbudsman and the District Attorney's office in Anchorage concerning the
utilization of a section line ~of-way across his property, by a Mr.
Andersen, for the construction of roadway to Mr. Andersen's property. Mr.
Andersen apparently ccnstructed the roadway in question under the color of
a letter of nonobjection which he received from the Department of Highways.
I have been informed by Mr. Williams that this letter of nonobjection does
not appear in the files of either the Valdez or Anchorage district offices.
However, I have been informed by Ms. Paddy Moriarty that the Qmbudsman has
a copy of the letter of nonobjection.

At the present time, there appears to be no standards or regulations
concerning the issuznce of a letter of nonobjection for the utilization of
a section line right-of-way. It is the opinion of the Cmbudsman that such
letters not be given umless there is a evaluation of the necessity
for the utilization of a section line right-of-way.

1 est that the Department of Higiways cease from issuing any
letters of nonobjection for the utilizetion of section line rights-of-way
unless the letter has been approved by the Department of Law. In addition,
I think the suggesticn of the Ombudsman that regulations be promilgated,
under the provisions of the Administrative Procedures Act,relating tc the
use of section line rights-of-way by private individuals, is a good suggestion.
The proposed standard to be met by these regulations would be ane of public
necessity and should spell out that no permission to use a section line
right-of-way would be granted unless there could be an affirmative showing,
by an applicant, that there was nc substantial public opposition to the
granting of a letter of nonobjection,

In sumeary, it is the recommendztion of the Department of Law, that no
letter of nonobjection should be :;s-ad concerning section line rights-of-
way unless approved by the Depar':. . of Law and that the Department of
Hiﬂways gives substantial consiuer tion to the promulgation of regulations
ting to the issuance of letters of nonobjection.

Tre
RS:1m
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\\\\ DATE November 3, 1976

Hugh N, Williams

Deputy Director

Right of Way Division

~ Department of Highways
Juneau, Alaska

FROM: sSUBJECT: Letters of Nonobjection for

Section Line Rights-of-Way

Attached is a letter from the Attorney General's office concerning issuance
of letters of nonobjection for utilization of section line rights-of-wav.
Please advise your personnel that no further letters will be issued until
the matter is resolved. We would like your comments and suggestions on
the Attorney General's letter, as well as what impact compliance will have

on your operation.

Attachment: Ls stated
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Wesley M. Howe _ -

Borough Manager
Matanuska-Susitna Borough, Inc
Box B

Palmer, Alaska 99645

Re: Section line easements,
Our file A-3038.18

Dear Wes:

BACKGROUND

. Determining the validity of any particular section
line casement within the State of Alaska can be quite com-
plicated. To understand some of the problems which may
arise it is necessary to considexr the principals which
govern the creation of such easements.

To begin'with, all such. easements flow from a
Federal statute first enacted in 1866. Now codified as
43 U.S.C. §932 it provides:

The right-of-way for the con-
struction of higchways over public
lands, not reserved for public
uses, 1is hereby granted.

This statute standing by itself does not create an easement
across public lands. However, where there has been either:

(a) "some positive act on the part of the appropriate
publlc authorities of the State, clearly manifesting an
intention to accept a grant®, or

{(b) “public user for such a period of time and under
.FV such conditions as to prove that the grant has been accepted”,
—vt; 0' he casement is created. lLamerly v. Denton, 359 P.24 121, 123
(Alaska 1961).
y}"'w;&"' The prc o o ,
preoccuration with secction lines in Alaska

flows from the fact that the appropriate governmental authorities
saw fit to accept the Federal statutory grant by reference
ff to section lines. [[Qur rescarch discloses that the first
\ Territorial act dedicating public lands for road purposcs

f
!

-
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was énacted in 1923:] Section 1, Ch. 19, Laws of Alaska,

1923, dedicated a tract 4 rods wide between each section of
land in the Territory of Alaska for use as public highways.
The section line was to be the center of the highway. Since
a rod is 16 1/2' wide this particular acceptancec of the
Federal statutory grant would result in creation of an
easement 66' wide. That statute also included the following
language: ' :

But if such highway shall be vacated
by any competent authority the title
to the respective strips shall inure
to the owner of the tract of which it
formed a part by the original survey.

The provision enacted in 1923 was codified as §1721 of the
Compiled Laws of Alaska, 1933 and remained on the books until
1949. In 1949 the laws of the Territory were compiled again
and inexplicably the law passed in 1923 was excluded from
the 1949 compilation. lNore than that, a table included with
the Compiled Laws of Alaska in 1249 shows that the law in
question is "invalid". No reason is given. A review of the
session laws between 1923 and 1949 discloses that the law
was not repealed. Thus, there is at least some ambiguity as
to whether or not the law remained in effect after the 1949
compilation. 1In any event an acceptance of the Federal
statutory grant did not appear again until 1951, and the
acceptance was limited to land owned by the Territory of
Alaska. Section 1, Ch. 123, Laws of Alaska, 1951 provides:

A tract 100' wide between each
section of land owned by the
Territory of Alaska, or acquired
from the Territory, is hereby
dedicated for use as public
highways, the section line being the
center of said highway. But if
such highway shall be vacated by
any competent authority the title
to the respective strips shall
inure to the owner of the tract
of which it formed a part by the
original survey.
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In 1953 the statute passed in 1951 was amended to include an
additional dedication of a tract 4 rods wide betwcen all
other sections located within the Territory.

Recently our Supreme Court reccognized the
efficacy of the 1953 law, now codified as AS 19.0.010.
Recognition came in the case of Girves v. Kenai Peninsula
Borough, 536 P.2d 1221 (1975). A copy of this decision was
sent to Georgia Estes on February 4, 1976. However, the
Girves decision was not concerned with the validity of a
section line easement allegedly created prior to 1953.
Of course, even in cases where the creation of the section
line easemcnt is said to have taken place subsequent to
1953 there can be difficult questions of fact involved in
any determination respecting the validity of the section
line easement. These questions would revolve primarily
around the status of the land across which the easement
was to have been created. Was it at all pertinent times
*public®" land not dedicated to anyv public use’'and not
subject to any private entry. For example, we know that a
valid entry under the Homestead laws prior to the creation
‘of the section line easement would prevent the creation
of the section line easement. Hamerly v. Denton, supra.
Needless to say this can involve complicated sets of records
kept by the Bureau of Land Management as well as testimony

by witnesses. Cﬁhereve; the section line easement is alleged
to have been created prior to 1953 there is a . LN r
dispute over the erffect Br cho 49 comoilation and the 1951 .
statute whick wvas limited to lands owned by the Territory.j
The 1949 compilation may have repealed tne 1923 statute. .
If the 1949 compilation did not effectively repeal the earlier
law, there is cecrtainly room to argue that the 1951 statute
did by implication, because it limited its effect to lands
owned by the Territory. Our courts have not yet been asked
to decide whether the 1949 or 1951 legislation would result
in the return of the section line easements created under
the 1923 law to the owners of rccord of the parcels across
- which a section line easement was originally created. How-
ever, that is certainly a possible result given the language
of the 1923 statute referring to the results which take place
whenever the highway is "vacated by any competent authority".

e ey .

In cases where the proponent of the section line
eascment wishes to rely upon acceptance through actual public
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usc rather than through acceptance of the Federal statutory
grant by the act of the State or Territorial legislature,
there will always be questions of fact concerning the
duration and extent of the use. Was the use sufficiently
"public" to justify the court in concluding that the
public accepted the offer contained in 43 U.S.C. §932?
There have been cases holding that the use was insufficient.
Thus, there will always be risk involved in relying upon
the fact that a road has been in ecxistence and used for

a considerable period of time. It is possible that the
current use of the road is not representative of the use
wvhich was made of it at the time when the acceptance must
have been made if it is to be effective (i.e., prior to
the time that the land passed from the public domain or
was segregated for some particular public use). While
there is always the possibility that an easement by pre-
scription has been created as a result of the substantial
use of the road in question, that possibility also raises
numerous factual guestions. Your attention is directed to
my letter of October 21, 1975 addressed to you. A copy is
enclosed for your convenient reference.,lw

After clarifying the request contained in your
letter of August 11, 1976, I prepared a suggested amendment

to MSB 16.32.030 dealing w1th the section line easement. A
copy of the proposed amendment is enclosed.

Very truly yours

B EASE [LealiniTae IRC.
//fif}

J7 W. Sedwick
JWS : swe ///)r '
Enclosures
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ear Aari:

This i3 in response to your reauest for my opinilon concarning:
the above sudject, .

A5 indlicated in mv memorandurm to the Director, Alashka Road
Commiscion dated Deptember 12, 1244, Lt is my cninton that Ch, 19
SLa 1923 and Ch. 3% SLA 1953 were effcative accentances of n
dedication made Ly the Unitead States pursunnt te Lhe authority
¢t the Azt of July 26, 1866 (1h 3tat. 2545 R.5. 2077 W3 USC 9732)
7 onininn on this miutter has nol chnnied notulthstanding Oplaion
In, 11 of the Attorney Groneral of Lhe LGtate of Alaska dated July
2%, Yihe. i/

Althourh 1t 135 my opinton that the Torerolnges 1awns wore
o Contive anceptancaes of dedionticns made by Lhe Federial Governe
ment there are a number of lepal vrinclinles that mast be taken
Ilntes noasideratinn to determine whetieor nr nol a1 seetion 1ine in
Al:a% e A3 boen affectively dedicated for hirhuay nsurvone:s d to
ansuer the questions set forth In vour letter of January 14, 1244
These principles are:

1. 'Ime de:ddicatlon by the lnlted Htates pursnent Lo Lo

het of July 26, 1866, sunri, dans net take effect untili

the rlate of the acceptanece ol Lhe dedication by HLiale

authority or by public uze, >/

1/ Rltuchnd heraba 15\heovious Goiivelnonilenesd Wi Lie eerithela
futorncy Gensral relaying teo Gibe oo aoldoot, M gormcnmeii e
Inedadde st letior Pros the AbLarne? Seneal ta e, Horane 3, Srbinaedy
ol RuSn e T, VLA reeesatrnb den Pren O oo o Lhe S lel ke ey
Gaerat oy Dupervisoe BRY dated ol 311, Vo snnl Ied e e
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2. The offer nf the United Jtates to dedlente public lands
for Atghway purnoses nursuant to the Act of July 26, 13065
terminates 10 not Aaceapted prior to the issuance of natent
by the Thited States. . 3/ ' ‘ CooTmm e e
Rt

3. ‘e dedication by Lthe Unlted States nursuant Lo the

Aet of July 26, 1.86f, relates only to nublic land of the
inlterd Gtates, ard does not apnizAto publiec land reserved
for publle uses cr publie lands validlyv entered under the
ouulic land laws, Accordingly, 1if dublic lands of the
“nited Ltates have becen wlthdrawn or reserved by the United
States fer public uses, or entercd under the publiec land
laws Ly private individuala prior to the accentance of the
dedicxztion, such lands are not sub#ect to the dedication
provided by the Let of July 26, 1800, s0 long; as such lan:ds
remain wlthdrawn or reserved ar are subjeet to a valid prie-
vate ripght Initlated prior to acceptance of the dedicatlon., N/

Y, "There can be_no aceceptance of ¢ dedication vrovided

by the Act of July 26, 1906, by virtue of Ch, 19 SLA 1923

or Ch. 3% GLA 1953 until the publiec lands have been surveved
and the section lines established, 5/

5. The dedication by the United 3States pursunnt to the Act
of July 26, 1306 once accented by the State or by oublie
use remalns in effect unloss vacated punsuant to applleabls
laa, 6/ ‘ et

3/ Amil v, Suenhens, 158 P,24 207

W/ torf v, 1tten, 169 P, 103; Stofferman ot nx v, Oxanosas idonntvy,
136 P. Wiy leeach v, Manhart, 77 P.2d LH2F Abeiinon ete. X, Lo, v,
Rishter, 148 ¥, W73,

pd Rnix w, dlaet N3 S0Ch, MR, 00 WG, her, 6 LoBd, 393 Vi,
v, et O T0L PLd GI2; Carrall v, 1,5, 0 TSHOF, APL L mien
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In orider to apply these leral principles Lo the sltuation
In Alaska, 1t wil) Le helpful to review the Alaska law relatine
to ripghts~cl=way on secllon lines. ‘The pertinent lepsislation is
45 follows:

1, Chae 1% LA 10
e Loy, fHobhrnet ol 'oyre poly wlide betwoon oach
guntin nl Jend In the Terplhaory ol Blanks 1z
hepoby dedlicated for ase a3 publie hichuenvs, the
reetlion lline belns the eenter of the hiphwar.
dut AT such hiphwav be wacated Ly any cerpelent
authorlty the tltle to the reapoctiva sirips
5741l lnure 6 the owner of the tracl nl whieh
in Tormed o part by Lhe oricinal sorveos,

CApnreved April 6, 1923, {codified an Gee.
172 CLA 1933) -

2. e 1. HEytryanedtipsner Beanlen Lown a7 Alanka (OLD

This Act provides in pertinent part as follows:

* Rk % "A11 Aeta or parts of Acts herctofore
enacted Ly the Alaska Lerlslature which have
not been incorporated in s5ald complintion

[l.e. ACLA 1949 ] because of previously enacted
reneral repenl clauses or by virtue o' repeiis
by imnlication or otherwise are hereby repenled.
* R R

3Sec. 3! An emergency is hereby declared to
exlst and this Aet shall take effect immedlately
upori it3 passagre and aovroval., 7/

Avproved January 18, 1949

3, Ch, 123 SLA 19%)
Ceetion 1. A tract one hundred feet wlde bee
tween cach section of land owned hy Lhe Tervlitory
of Alaska or acqulred from the ‘ferritory, is here-
Ly dedicated for use as public hichwavi, the noc-
tion linn belng the center of saltd hlyghway.,  Hal
If such highway shall be vacated by any connetloent
authority the title to the resepetive strling ahald
inure to the owner of the traect nf which Lt Tormed
a nart by the ortrminal survey.
Approved March 26, 1941

7/ Ch. 19 OLA 1923 as codlfled in Sec, 1721 CLA 1933 was not
incorporated In ACLA 1949 and was therefore repealed efliecctive
January 14, _19149. ’
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hy Ch, 3% SLA 1943
seation 1. A tract one hundred feet wide be-
Lyueen cach section of land owne:d LY the Teorrie
tory of Alaska, or acqulred from the Yerritory
and 1 tract four rods wide between all other
sections In Lhe Tcrrlznry, Ls heraby Jdedicatedd
For use as public hipghways, the section line
veln;s Lhe conter of sald ripnt-of'=uay.,  Bnt
11 Sueny hirnway shall be vacated by any compe-
tent authoarity the title to the respective
ziLrins shall inure to the owner of the traet
of which it forme:d a part by the oririnal
survey, 3/
Approved ltarch 21, 1953,

5 A3, 19,110,910
Jec. 17.10,010, Dedication of land for vuhlle
Eirhuwavs. A tract 100 feet wide betucen caen
sentlan of land ovwned by the state, or acaquired
from the state, and a tract four rodi wide bee
tween 2]l other sections in the state, is dedie
cated for use a3 public hipghwavs., The section
line 1s the center of the dedicated rirnt-of-
way. I1f the hipghway 1s vacated, title to the
strip inures to the owner of the tract of which
it formed n party by the oripginal survey.

L3 can be seen, the forepoingy leslislation relates to riphts-
of=way cn 3cctlon lines of lands owned by the errlitory and State
of' Klaska as well as nublic lands owned by the United States,

Consideration will first be pidven to sectlon line ridhtse-
of=xay over publie lands of the United States,

PUSBLIC LAIDZ OF THE WBITTED STATICR

As held in Costain v. Turner Count ', 30 Nd 2d 332, Ch, 19
SLA 1527 wauld constlitute the first statutory acceptance by the
Terrivsry of Alaska of the dedieatlon by Ghe UnTTON GUale: npur-
5330t Yo the Act of July 26, 1866 for sectlon 1lnes on _the pudriic
lands of ¢ne United States,

To determine if a Four-=rod right-of=uwiv has heen pstabe
lished a3 to 2 gpeazific sectlon 1in2 on the publice land: of

£/ This' statute in effect re-cnacted Ch, 19 SLA 1923 as such
chapter applied Lo public lands of the Unlted Stiates,
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the United State:n by vlitue of the acceptance of the dedication
contalned in Ch., 9 5LA 1923 or Ch. 3% SLA 1953, one must apply
the principles of law et forth ahove to the facts in cach par-
‘tizular instanee,  As L ese princlples and faets are not readlly
suseeptible  to o Lroad peneral diseussion, 1 wiil set forth
certaln questions and syecifle sltuations which ean exist and
ny conclunlons as Lo these situations ba.cd on Lhc ffore;zoing
nrincinles of 1law,

1. Hhat s the effect of a scction 1fne belnp surveyed
and In exlstenee prior to April 6 10"3, thn of]cctivp
date of Ch. 19 5LA 19237 : , :

(n) If the seetion line was 32%%%£EQ_IE§£EL£P
April G, 1923, and the land abdUlEfing the nmcctlon
line was not natented or withdrawn nr reserved
for nubliec uses, or entered by private varties
under tne Dublile land 1aws on April o, 1973, a

N mayed rirht-of-vay, 2 rods on oach sltde of the
sectlon llne was created, 'This rirhteof-way
would stl11) bie iIn extstence todiay unless spoci-
fically vacated by competent authority,

(b) If the section line was surveyed prior to
hprll 6, ]).3 and the land abutting Lthe sectlon
linc w1as ithdru sn or reserved for publice unes

)r onte“nd by A private pqrt‘ or patented to a
pnixg&g_ggg%z_gg_{ucn dat rirht-of—wav wan

MH a private entrj c‘LuLjnb on aprli )

=v, 993 went to patent, the entryman patentee f
'wcu]J take the land pxtonbcd free_of anv_ section !
Jline ripht-of=way, Also, all public 1and patented
nrinr to Anril G, 1923 would not be subjeect to a
"section line rlcht-or-way.

‘(2) 1€ the seetion line was nat surveved as o
Apri) 46, 19723, no ripht-of-way was ereated as
of that date, : -

If the seetlen line wan not established on Aprll &)
J;?,, what Lo the effeect of a survey subsequent Lo lwnll
6y, 19779, the effective date of Ch, 19 SLA 19235 and prioe
te Junuary 14, 1949, the dsnte of the repeal of Chy, 17
SLA 19277 '

(a) I the sectlon line was surVnycd totween
April G, 1723 and January 18, 19849, and Lhe 1and
abutiing the sectlon l&ge was‘Q?L withdrawn or
Sqrolys omplsses i
e cofs

d-¢-23 1-/2-4F - ai_‘;m
- 16499 0 3-B6-53 o
2-¥-53 4 (resess . o s’ wa/s
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reserved for publle uses or entered by a private
party at the time of the survey, a lherod ripht-
of=uay, 2 rods on each slde of the section line,
Was ereated,  Thic rirhleol=uny would =Li)) be
In exlstence today unless speclflicnlly vacated
by cornetent aulioritiy.

(b)) I the section line was surveved hetween
Arpil 6, 1923 and January 13, 1949, and the
land abutting the scction line was withdraun
or reserved for public uses or enterceid by a
private party at the time of the survey, no
rirht-of-vay would be created at the time of
the survey. In such circumstances, if a pri-
vate entry exlsting on the date of survey roes
to patent, the entryman patentee would take the
1land patented free of anyv scetion line ripht-
of=way.

4. If the Jands abultinge a surveved sectilon 1ine existinge
on April 6, 19273 were withdrawn or reserved for publie usoes
or were entered Ly a prlvate party on Apri) 6, 1923, uhat
veuld be the effect of a revokatlon of the withdraeal or
rescrviaticn or relinquishment of the private entev made

on or after Aprll 0, 1923 and prior to Januiary 13, 14hkav

() Such land would become unapproorlated putlie
lands and a f-rod pripht-of=way, 2 rods cn euach
side of the section line, would be created, ‘This
right=of-wav would still be in effect todav unless
specifically vacated by competent authority.

h, TIf the lands abutting a scction line were withidraun
or reserved for publle uses, or were entered hy a private
party at the time the lands were surveyved when suaeh shirvey
tonk place subsegquent to April 6, 1923, what wonld be ihe
effect of a revokation of the withdrawal or reservation
or relinquishiment of the private entry werde on and 4ifteor
such survey and prior to January 18, 10%a?

(a) Sueh lands would beeome unavpropriated publie
laneads qnd a4 lderod rirht-of-way, 2 rods on each
slde of the sectlon line would be ereated,  Tils
rlihit=0of=way would stlil be 1uy effectl tLeday unless
sneclfically vaecated by competent authorlity,
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. VWhat was the cffect of the repeal of Ch. 19 SLA 1923
on Jnauary 18, 19497

(a) This repeal did not_affect the rights-of-

uay that uere oreviously cutdeluhnl An anastlon
dines as set fqptn _abave,” Sueh_ridhitteol=tuy -
are 5¢111 in existence unlesns gpq;)1104117"'

vacated by compctont nuthnrltv.

T —— .t —

-— .,

(b)) The repeal of Ch, 19 oLA 1923 on January 14,
1949, nowever, did ereate a situation whevein
sectlion lines that were surveved on the publle
lands in Alaska between January 14, 1909 and
“arenr 21, 1953, Lthe date of Ch., 3% SLA 195,73, rﬁxt
nay not be uubjcct to the A-rod rirht-ntzpqv »
ecause of the rgngllhﬁtAn “illustration of such ™ sr
T3 sIturtien—15 where the ripat-of-way did not (4
talze effect prior to January 18, 1949 Lecause
‘\0 the sectl nes were nol st vo ed prior to
F)b that tire. nercafter, subsequent to January
18, 1949, and prior to lareh 21, 1943, the lands
were survered and entered by a private party and
natented to such partv. Osuch varty would take
patent free of any rirht-of-=way on the secetlon
line.

L furtheor ezample is where the lands wvere sur-
veyed prior to January 18, 1949 but no right-
£ c ‘ of=viny »was created because at the Lime tlhie land

re ‘(, was surveyed, it was reserved for papllc uses.
After Januavy 18, 1949, the rescrvation was
rrvoxcd and a privato entry uas mule prior Lo
Mareh 25, 1953. tThis entrymon, 15 he oblained
pialeat to tue land, would obtaln such patent
I'ree of any seectlon line ripht-of-wuny.

6. “hat is the effect of Ch. 35 SLA 1993 a3 now amendeaed
and cadifted in A5, 19.10.910°?

(a) It was in effect a re=enactnent of Ch, 1)
SLA 1923 a3 such chapter applied to nublic lands
of tihe Unlited States

/7(b) It has no effect on the section line rishtoe-
77e ofeway nreviously ereated over putlic lands of
\\;Lne United ltates Ly Ch, 1Y SLA 1923, Such

richtr=ofl=wny are still effective unless vacnted
35 Qv corpetent authority,
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(¢) 1If the section line was surveye:d on publle
lands of the United 5tates between January 13,
1545, the date of the repeal of Ch, 19 3LA 19073,
and Uarech 21, 1953, the effective date of CTh, 35
SLA 195, and Lthe 1and abutting the seetlon line
wan not patentoed, or withdrawn or reserved for
publie usesn ar entered by a prlivate party on
arcn 21, 1953, a A=rod ripghteof'=way, D rods

orn cach side of the sectlion line was establizhed
This rirmite-ofl-way would still be in exlstence
today unless speciflically vacated hy competent
authority.

(3) If the gsection line was surveyed on oublic
lands of the linlted States between January 15,
1949 and March 21, 1953, and the Jand abuttin,:
the scetion llne was withdrawn or reserved for
public uses, Qr _entered by a private porty or
patented to a private party on narcn oi, 1063,
no rirht-of-war was created., In such circunm-
stances, 1! a nrivate entry existing on "arein
21, 1957 went to patent, the entryman patentcee
would take the 1and’pqtcnt9d f'ree of any scction
line rilsht-ofewny. JAlso, all publie lund sure
veyed between January 18, 1949 and fhreh 27,
19454, whlch was,.patented prior Lo flarch 21, 1993,
would not be Subject to a section line ripght-of'-
way.

(e¢) If the section line was surveyed between
January 14, 1919 and tarch 21, 1953, and the
1and abutting the soctlion line was witinirawn

or rescrverd or public uses, or enteved by
private party on !"arch 21, 1953 and sub:scquent
to llarch 21, 1993, the withdrawal or reservatior:
was revoked or the private entry rellinautshed,
such land would then become unappropriated
public 1luand and a lb-rod rirht-of-way alonr,

the section line would be created., This ririt=
of=uay would 5tlll be in effect today unless
specifically vacated by competent authority,

() If a seetlion line on publle lands off the
United States was surveyed after Fareh 21, 1353,
and the land abuttingy such section 1ine wan not
withdrawn or reserved for public usesn, or entered
by a nrivate piarty al the time of Lhe survey, o
heprnd ripht-of=-way, 2 rods on each stde o the
sectlon line wan ereated, Phis rlihtenf-wny
vould 53t111 be In exlstence today unless vaeated
by competent authority,



Re: Rirhte-of=Yav along Seetion lines Fage Hine

(r) If the section line was surveved after

“darch 21, 19%3, and the land abutting such e
section line was withdrawn or reserved for éfﬂgy//
public uses P @nterced by a prIFrte DArLy, on

the date of the survey, no rimit-of-way alonr

the section line“would Lie created, If the

private entry existing on the date of the

survey went to patent, the entryman patentee

would take tre land natented free of any sec-=

tion line rirht-of-way.

(h) If the section line was surveyed after
iiarch 21, 193 and the land abuttling the
sectlon line was withdrawn or reserved for
publle uses or entered by a private narty on
the date of the survey, and subzequent to the
survey the vwlthdrawal or reservation wis ree-
voked or the private entry rellnquished, suach
1and would then become unappropriated public
land and a Ad=rod rigrht-of-wuay along the sectlon
line would be created, This rirhte-of-way would
remain In effect unless and untll vacated by
competent authority.

MEEHTTORY DN STATE O RLASKA AL

The problems relating to section line riphts-of-wav on lands
previously owned by the Territory or now owned by the State of
Alas¥a are not as involved as thnse relating to such righlseol-
w“avy on public lands of the United States. The reasons for thiz
are two=fold,

Pirst: Almost all of the lands owned Ly the Territory were
#ranted tou it by the Federal Government by Act of Conpmress., an
ezample ol such Aet Is the Act of March N, 191% (3% Stan, 10,
47 use 35%%) eranting lands for school purpoases Lo Lhe ‘Territory
of Alaska. his grant of publle lands by Lhe Pnited Svate: Lo
the Territory dld not become effective to pass title Lo Lhe
Territory untll the lands were surveyed and the section llpes
ascertalned, A3 U5C 75); U5, v, State of Yva,, 67 5.CL. 1319,
331 UJ3. 84D, 91 L.Ed, 1990, Accordinply, 1t Lthe luan.is were
surveyed subsequent to April 6, 1923, the c¢ffective date of
Che 13 SLA 14923, the State would acquire title with a section
line easerent. 1If the lands were surveved prior to Anrtl O,
1323 and retained by the state subsequent to Anril o, 1023,
the lands would also be subject to such a right<oleway,
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However, there are two altuations where such lands noqh{rud b
the Territory from the Fedepral Govornment would not be oUbJObt
to sucih 2 risht of way., These are: : R 2 S A

1. Hhern Lthe 1and was surveved and title paassed
to tane Teprrltory nrlor Lo Avuril 6, 19273 and the
erritory conveveldl such land prilor to April o,
1943, (1t 1o vory unljke]v that vou will f'ind
such a sltuation,)

2. dhere Lhc 1land was surveyed and tltle nassed
to the fTerriteory subsequent Lo January 18, 1949,
the date of the repeal of Che 19 JLA 1923, and
prior to “arcih 25, 1451, the ef{ectlive date of
The 1723 BLAII51 4/ and such land was conveyoed
by tie Territory prior to Mfarch 26, 1951. (It
15 also very unlikely that this situatlion will
arise.)

Seccnd: By virtue of Ch, 123 5SLA 1951 as now co:idifled in
A3 15,109,910, all lands ~2caquired from the Territory or the
3tate nf Alasza on ar after Maren 26, 1991, the elfectjve date
of Sush Act, are sublect to a 100=Toot sectlon line easement,
59 feat on each side of the section linn,  Accordingly, thers
apoear: to Le no section line riyht-of-uny preblems as to Verrt.
tory or Ltate lands vransferred into private owpership on or
after llarch 26, 1951,

"dhen the foregoing concluslions are applied tn the specifie
auestion askad In your letter of January 14, 1908, il can be
ascertained that 1{f a honmesteader entored publle I;nds of the
Unlted 3tates subscequent to January 13, 1947, the date of the
repeial of Ch. 19 S5LA 1923, and prior to Tarch 221, 39H3, the
date Ch, 19 5LA 19723 was re-enacted as to publiec Innds of tne
Unlted States, whether or not he would take the lund subJoct to
a section line risht-of-way would denend upon the Jdute of the
.1uran of the seetlon line in questlon., 1f the Pcllnn line
was surveyed prior to January 13, 190y, and the )and abuttinsg
the sectlon land was unapprnp"tntvd public land av Lhe tLime ol
tne survey or any time prior to the homestead ecntrey, the entrie-
man would take the 1and subjest to the section line canement,
However, 1if the 1and was surveved subsenuent to Junuary 14, 1149
and prior to ifarch 21, 19)%, the Howontcxn entry initiated beoe
tween such dates if 1t j;0es to patent would be natented fraee

47 Chs 1271 SLA 19%1 re-astubllshed seztion line rirht o wav
on all lands owned by the Territory,
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of any section line right-of-way. The same nrinciples would anoly
to one who made entry on January 17, 1949, If the lands were sur-
veyed any time prior to his entry and the land abutting the section
line was unannropriated publ}ic 1land at the time of the survey cr
any time prior to entry, the entryman would talie the land subtiject
to a seetlon line riruteof=way, Howcver, if the land wvas surveyed
subknequent Ln pis entry and his entry goes to patent, he would

take the land {ree of the seectlon line rirht-of=way. Accordingly,
the <dave of survey 1In most of the cases 15 the determining factor
as Lo dhnther or not a2 section line rifFht-of-way 1a established.

I fecl that the foreroling discussion encemnasses most of
the situatlons ¥nu will eneounter, however, i!’ vou have further
questions, nlease let me know,

Yours very truly,

DLLANBY UILDn, MOORE & NAYES

/\ Ji ’7,;;

EFd/cs
Enclcsures
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ROAD RIGHTS-OF-WAY

Roads may be considered as of two classes, (1) private access roads, and
(2) public roads,

1. Private access roads - There is no Federal law providing for rights-of-
wvay for private roads as a means of ingress or egress from onme's property.
Such roads, which are considered roads of necessity, are usually constructed
over vacant unreserved public lands without any action on the part of the
Government,

Such private roads may be constructed along section lines or otherwise, 1if
the land affected is vacant, unappropriated and unreserved. If reserved,
permission should be obtained before construction from the Federal agency
having jurisdiction and control over the land. 1Imn_the absence of any
specific Pederal law, it is impossible to say what width one may claim_for
the right-of-way_for_private roads, but it would probably | be teld to be of
such width as is reg;qpably_necessary for the construction “and wa magntenance
of the road. Moreover, the rights of a person in and to roads so constructed,

if quéstioned by a subsequent entryman, must be settled between the parties
in controversy by an amicable agreement or by the local courts. Such roads
under the common law are considered as '"'easements by necessity”.

2. Public roads - Public roads and highways in Alaska are generally estab-
lished and constructed by the Bureau of Public Roads (formerly the Alaska
Road Cormmission) under authority of the Act of Jume 30, 1932 (47 Stat. 446,
48 U.S.C. Sec. 32le, seq.). These roads may or may not follow along section
lines,

Public roads may also be established under Section 2477 of the Revised Statute
(43 U.S.C. Se~. 932) which provides: "Tre right-of-way for the construction
of highways over public lands, not reserved for public uses, is granted. "

This act constitutes a standing offer of a free right-of-way over the public
lands not reserved for public uses, and becomes effective upon the construction
or establishment of the road or highway, in accordance with the State u qr
Territorial laws. Chapter 19, Session Laws of Alaska (1923), and incorporated
in the Compileéd Laws of Alaska, reads as follows:

"See. 1721 Strio between sections reserved. A tract of four rods
(66 feet) wide between each section of land in the Territory is
hereby dedicated for use as public highways, the section line
being the center of such highway. If such highway shall be
vacated by any competent authority, the title to the respective
strip shall inure to the owner of the tract of which it forms

a part of the original survey (1-19-23)."




The Territorial Act of 1923 was an acceptance of the righf—of-waﬁ grant
made by R.S, 2477, supra.. However, the 1923 act is listed as invalid imn

the New Alaska Code of 1949,

The Territorial Act of March 21, 1953, was designed to reinstate and
broaden the aforementioned Section 1721 which had been left out of the
Alaska Code of 1949, and may be considered as the effective law as of
March 2}, 1953, since it appears to be enacted pursuant to Section 2477
of the Revised Statutes (43 U.S.C. 932) mentioned above,

The new act reads as follows:

"“Section 1. A tract one hundred feet wide between each

section of land owned by the Territory of Alaska, or

acquired from the Territory, and a tract four rods wide

between all other sections in the Territory, is hereby

dedicated for use as public highways, the section line

being the center of caid right-of-way. But if such high-

way shall b2 vacated by any conpetant authority the title

to the respective strips shall inure to the owner of the

tract of which 1t formed a part by the original survey.”
In connection herewith, attention is called to the Federal act of July 24,
1947 (61 Stac. 418, 48 USC sec. 321d), providing for a reservation of
rights-o! ~3y in patents to land thereafter taken up, for roads, highways,
etc., constructed or to be constructed by or under authority of the United
States or of any State created out of the Territory of Alaska.

It will be noted that the reservation of rights-of-way for the construction
of private access roads is not contemplated by the 1947 act. Rights-of-way
for such recads over land subsequently entered or in private ownership wust
therefore be acquired through amicable asreement or as provided by the
Territorial law (Chapter 35 - Session Laws of Alaska 1953).

The width of public highways in Alaska was fixed by Order No. 2665 of
October 16, 1951 by the Secretary of the Interior.

A toad or trail which has been used by the public over public land for a
period of time would no doubt be held by the legal authorities to be &
public highwvay, and to be fully protected by R.S. 2477, supra.

-

Por further information concerning this question, see Section 932 of Title
43 of United States Code Annotated, :

(Source of Information: Memo of 5/25/54 to
Manager, Anchorage District & Land Office,
from Area Adjudicator)
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March 15, 1960

M-36595

Lieinor ancum

To Director, Burcau of Land Management

From: Associste Solicitor, Divigion of Public Lands

Subject: Appropristion of rights-of-way on public lands for
government use

Your office's memorandum of July 9, 1958, called to our
sttention memoronds doted Februury 14 and 24 {rom the Field
Solicitor to the Ares Adminisirator, both st Anchorage, which discuss
the effect of Federal sppropristion of rights-of-wsy on entrigs and

Indian occupancy claims. We have hod sdditionnl correspondence with
the Field Solicitor on this guestion.

The courts hove zealously protecicd the rights of those
who have mzde valid entries, Jocations, and selections on putlic
landz. In Eastines R.R. Co. v. Whitnev, 132 U.S. 357, 364 (1889),
the court found in favor of an allowed hcmestead entry against a2
rallrood company claiming under a Congressional grant by the act of
July 4, 1860 (14 Stat. 87), stating thot

"So long ae it remcine T subciuting oniry of
record, whose legality hos been possed for by the
land authorities, and their sction remains unreversed,
it is such &n appropristion of the trasct as segrcgotes
it (rom the public douwmain, ond therefore precludes it
from subsequent grants.®

See also fornelius v. Kessel, 128 U.S. 456 (1886); linited States v

Horth_Americen Co., 253 U.S. 330 (1920); Pavne v. Centiral Fucific
R.R. Co., 255 U.S. 2 8 (1921),

The Cepartment slso has long recognized the vesting of rights
by those holding allowed entries, for example, against loter Covern-
ment withdrawals of- public lands. Op. Atty. Gen., 1 L.D. 30 (1881);
Nathais Fbert, 14 L.D. 589 (1892); Instructions, June 6, 1305 (33 1..D.
607, 608). 1In the cases of May C. Sands, 34 L.D. 653 (1906) and Joha
1., _Maney, 35 L.D. 250 (1906), cited in the Field Solicitor's memo-
randum, the withdrawal order appears in each case to have preceded
allowance of the cntry:* The former case held that an entry is a con-
tractual right agasinst the Government. We find nc clear basis moreover
for the sugrested distinction Letween "specific" ond "general" reclo-
mation withdvoawels. See 43 CFR 230.15; Fdward F. Smith, 51 L.D. 454
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1926). Certainly nonc of the cited decisions hold that the ealvyman
could be deprived of his entry without compersation.
%e.connot doudbt thst an sppropristion of lands by a Covern-
ment agency under the Insiructions, January 13, 1916 (44 L.D. 513),
»ould b2 subject to sny velid entry existing at the time of troct
cpomopristion, The Solicitor has spid that: )

“In practice the Department has limited its
authority 1o reserve {rcm grants made by patent, road
ond other rights-of-wey constructed with Federal funcs
Lo those cases where construction preceded the initia-
tion of the right on which the patent ic based.

Oninion of April 23, 1958 (65 I.D. 200, 202).

Surely en allowed entry is such en "initiation of the righi" as to
protect it from loter sppropristion by a Government agency without
compensation. See Solifcivor's Ocinjon of September 30, 1921 (4€ L.D
459, 4062). We find no evidence that the entries involved in either
ihe 1915 or 1916 Instructions precedad the Government appropriation,

The Departiment's disinclination in the instructions teé ac-
cecpt “a mere survey" 35 “"en uwppropristion of the lend to the pudlic
usz", cnd urging “stoeking the areo", cen hardly be explained except
c¢s provision for giving notice %0 later entirynen that thecy could only
enter the lands subject to the Government's sppropriated rights. To
be fully consistent with these instruciions ond the regulations (43
CFR 205.13), we should not encouroge Federal sgencies to rely on mere
f1ling of a map, withcut staking the ares on tne giround sufficiently
to cvidence an octual appropristion of the lond.

The courts have held that a mere settler, who has no allowed
cntry, has no rights agsinst the Government. Yosemite Vanlley case,
82 U.S. 77, 87 (1672). 1like allowed entries, however, we velieve con-
tinued Indian occupancy in good faith would receive protection ageinst
later appropristions. Sece A.S. Vadleigh, 13 L.D. 120 (1€91). The
Congress may of course extinguish the occupancy rights of any Indians.
Sce laited States v. Senta Fe Pocific Reilroad Co., 314 U.S. 339, 347
(1941); Tees Hit Ton Indinns v. United States, 348 U.S. 272 (1955).
Indian occupency rights are otherwise protected against later adverse
clnjus or Government withdrownls. Cramer v. Ynited States, 261 U.S.
219 (1923); Schumacher, 33 L.D. 454 (1305); Departmental Opinicn,
56 I.D. 395 (1939).

In the Tee Yiti Ton case suprg, the Supreme Court held thot
Congress could by stutute refuse to recognize Indian tribal rightis
of occupancy and disqualify Indians f{rom compensation for the taxking
of timber under a specific statute providing for such timber cutiling.
The case did not hold that & Federal agency could ignore actual
occupancy by en Incian, or group of Indians, without specific provision
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We recognize the additional acuteness of the jirohlem in
Alaska since the repeal of the act of July 24, 1947 (48 U.S.C., sec.
321d) by Section 21(d)(7) of the Alaska Qanibus Act of June 25, 1959
(73 Stot. 146). See Associate Solicitor Memorzndum, December 23, 1959,
to Regional Solicitor at Juneau. However, the neceds of Covernment
agencies should not override the necessity for giving entrymen and
Indien occupants every protection afforded them by previous Judicisl
ond administrative rulings in thc sbsence of contrary legislation.
The Field Solicitor's memorsnda of Februsry 14 ond Fedruary 24, 1958,

to the extent that they ore inconsistent with this opinion, should
not be followed,

C. R. Bradchaw

BU8L L -0

Interior--Duplicoting Section, Washinguon, D, C.
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their lands. Cubbins v. Mississippl River
Comminsion, Miss.1016, 36 B.Ct 671, 241
U.8. 351, 60 L.Ed, 1041,

Landownor cannot of right obstruct
navigation over his lands, though with
permission of state he may bulld a struec-
ture which is an obstruction. U. 8. v.
I'ennsyivania Salt Mfg. Co., D.C.Pa.1826,
10 .24 476.

The riparian owner on a public nav-
igable river hus no right to flll the river
even to Jow-water mark, or to place ob-
structions therein between high and low
water marks, without express authority
from tho commonwesaith. Black v. Amer-
jcan luteruational Corporation, 1919, 107
A. 781, 204 DPa. 200,

' Riparian owners have absolute right to

have waters of navigable stream, at thelr
propertics, coutinued la their natural con-
ditloa, free from any interference or ob-
struction. Little ¥alls Fibre Co, v. Hen-
ry Ford & 8on, 1926, 217 N.X.S. 634, 127
Misc, B4,

Board of supervisors was unauthorized
te grant perwlssion to riparisa owaers

PUBLIC LANDS. Ch. 22

to bulld bridge from lsland to shore of
mavigable lake. Aorgan v. Klosa, 1028
221 N.W, 113, 24 Mich. 102

In so far as the structures erected by
the riparisn owner on an inland paviga-
ble meandered Iake interfers with the
public rights of navigation aad its ia-
cidents, the riparian owaer takes and
holds such rights subject to the publie
rights. Doemel v. Jants, 1023, 103 N. W,
303, 180 Wis. 225, 31 A.L.R. 900,

131. Water pawer

A riparian owner may make such rea-
sonable use of the water of & mavigable
river for power or other purposes as
does not materially interfero with navi.
gation. Bliasell Chilled Plow \VWorks v,
South Mend Mfg. Co., 1916, 111 N.B, 032,
61 Ind.App. 1.

123. Wharves, plers, decks, ote.

Obstruction of navigable waters gen-
erally;: wharves; plers, ete.; excavations
and filling in, see Notes of Declsions ua-
der section 403 of Title 33, Navigatioa
and Navigable \Waters.

§ 931a. Authority of Attorney General to grant easements
and rights-of-way to States, etc.

The Attorney General, whenever he deems it advantageous to the
Government and upon such terms and conditions as he deems advis-
able, is hereby authorized on behalf of the United States to grant
to any State, or any agency or political subdivision thereof, easements
in and rights-of-way over lands belonging to the United States which
are under his supervision and control. Such grant may include the
use of such easements or rights-of-way by public utilities to the ex-
tent authorized and under the conditions imposed by the laws of such
State relating to use of public highways. Such partial, concurrent,
or exclusive jurisdiction over the areas covered by such easements
or rights-of-way, as the Attorney General deems necessary or desir-
able, is hereby ceded to such State. The Attorney General is hereby
authorized to accept or secure on behalf of the United States from the
State in which is situated any land conveyed in exchange for any
such casement or right-of-way, such jurisdiction as he may deem
necessary or desirable over the land so acquired. May 9, 1941, e.
94, 65 Stat. 183.

' 264

Ch. 22 RIGHTS-OF-WAY—EASEMENTS [ 43 §932

§ 931b. Repealed. Aug. 10, 1956, c. 1041, § 53, 70A Stat.
641

Hlistorical Note

Soction, Act July 24, 1046, ¢ 506, § 7, way Lo States, ete, and 15 now covered
0 Stat. 043, authorised the Secretary of by section 2005 of Title 10, Armned ¥Vorces,
War 10 grant esstments and rights-of-

§ 931c. Permits, leases, or easements; authorization to

grant; payment; limitation

The head of any department or agency of the Government of the
United States having jurisdiction over public landa and national
forests, except national parks and monuments, of the United States
is authorized to grant permits, leases, or easements, in return for the
payment of a price representing the fair market value of such permit,
lease, or easement, to be fixed by such head of such department or
agency through appraisal, for a period not to exceed thirty years
from the date of any such permit, lease, or easement to States, coun-
ties, cities, towns, townships, municipal corporations, or other public
agencies for the purpose of constructing and maintaining on such
lands public buildings or other public works. In the event such lands
cease to be used for the purpose for which such permit, lease, or ease-
ment was granted, the same shall thereupon terminate. Sept. 3,
1954, c. 1255, § 1, 68 Stat. 1146.

Historioal Note

Leghiative History: For legislative history and purpose of Act Sept. 3, 1954, see
1964 U.8.Code Cong. and Adm.News, p. 3022,

§ 931d. Same; additional authority

The authority conferred by section 931¢ of thia title shall be in ad-
dition to, and not in derogation of any authority heretofore conferred
upon the head of any department or agency of the Government of the
United States to grant permits, leases, easements, or righta-of-way.
Sept. 8, 1954, ¢. 1255, § 2, 68 Stat. 1146.

§ 932. Right-of-way for highways
The right of way for the construction of highways over publie
lands, not reserved for public uses, is hereby granted. R.S. § 2477.

Historieal Note
Derivation. Act July 26, 1868, ¢ 262, of Oregon, for the comstruction, ete., of

§ 8, 14 Biat, 263, the Columbia River Highway, a right of
way over certain lands acquired and held

Celumbla River Highway. Act Mar. 4,
1921, o 104, 41 Stat. 1437, authorized the
Secretary of War te grant to the Biate

265

by the United Btates in connection with
the improvement of *he Dallas-Celilo sec-
tion of the Colun River, '

e 2272
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Submerged Lands Act As Net Affecting
Provisiens, Provisions of this asection
as nut amended, modified or repealed by

PUBLIC LANDS

_ Ch. 22

/

the Submerged Lands Act, sce section
1303 of this title.

Orass References

Provisions for trangfer of rights of way by settlers, see section 174 of this title.

Notes of Decisions

Abandenment §
Accoptance of grant ¢
Admlissibility of evidence 31
Burdea of prest 26
Charges 13
Condemauation 13
Dedication 7
Kffect of grant 8
Kstabiishment under otate law §
¥vldence
Admissibility 37
Sufiiclency 28
Grant of right-of-way 1
Womestead ontrymen 14
Judicial motice 25
Linitations 29
Lecal authorities 18
Nature of grant 2
Obstruction of highway 16
Parke 17
Ploadings 24
Prescriptien 8
Railroad rigbt-el-way 18, 19
Effect en rallroad lands 19
Reservation for Indians 21
Besorvatioa of right-ef-way 20, 31
Indians, rescrvation for 31
Subsequont conveyances 11
Subsequent legislation 10
SuMcloncy of ovidenas 28
Taxatlen of right-of-way 23
User §
Width of highway 23

Library refereaces

Highways @&=44(1).
,C.J.8 Highwaye § 04 et seq.

1. Grant of right-ef-way

By this section the United States grants
a right of way for the construction of
bighways over public lands not reserved
tor public use. Vaa Brocklia v. Ander-
son, Tenn.1886, 6 8.Ct. 672, 11T U.8. 151,
29 L.EA. 845. See, also, U. 8. v. Rindge,
D.C.Cal.1918, 208 F. €11; Duflield v. As-
harst, 1000, 100 P, 820, 12 Aris. 300;
Town of Red Bluff v. Walbridge, 1911,
116 P. 77, 18 Cal.App. TT0; Molyneux v.
Grimes, 1908, 98 P, 278, 78 Kan. 830; Van
Wanping v. Deeter, 1907, 112 NW,. 902,
78 Neb. 284; Wallows County v. Wade,
1903, 72 P. 703, 43 © 2}3; Wells v. Pea-
alngton County, .\‘\ 48 NW. 25, 2

8.D. 1; Smith v. Pennington Couaty, 1801,
48 N.W. 300, 2 8.D. 14; Riverside Tp. v.
Newton, 1808, 76 N.W. 800, 11 B.D. 120;
City of Deadwood v. Whittaker, 1900, 81
N.W. 908, 13 B.D, 815; Petersen v. Baker,
1005, 61 P. 681, 30 Wash, 275; BStofferan
v. Okanogan Couaty, 1913, 136 P, 484, 76
Wash, 200

All section lines, under the grant of
Congress in this section, baving been ac-
cepted hy Laws Dak Ter.1871, ¢ 33, be-
came public highways from the time of
the congressional grant. Hillaboro Nat,
Bank v. Ackerman, 1022, 180 N.WV, 657, 4
N.D, 1179,

Uader this section, and the Act of the
Jegislative Assembly of Dakota Terrl.
tory (Laws 1871, e. 83) declaring all sec-
tion lines in the Territory of Dakota to
be public highways as far as practic.
able, public highwaya wers located and
established upon all section lines with.
in the Territory where it was practic.
able to construct highways. Huffman
v. Board of Sup'rs of West Bay Tp. Bea-
son County, 1031, 182 N.W. 450, 47 N.D,
217,

Bections of land granted to a railroad
before this section wss made applicable
by Pol.Code 8.D, § 1504, were not publle
lands on which lines highways could
thereby be opened. Sample v. Harter,
1916, 156 N.W. 1016, 37 8.D. 150.

This section is operable ia Alasks and
constitutes congressional grant of right
of way for public highways across publle
landa. Hamerly v. Denton, Alasks 1901,
339 P24 121

It way for highway was granted pub-
lic by this section, and road was laid
out before Nev., 1872, when goverameat
survey was made dividing tract into msec-
tiona, this section applied to give public
right of way, despite Colo. Organle Act,
providing a temporary government for
Territory of Colorado, approved Feb. 28,
1861, section 14 reserving sections 16 and
36 ia each township for support ot
achools, though one of sections involved
was section 18 Greiner v. Board of
Com'ry of Park Counly, 1018 173 I', TI9,
64 Colo. 384.
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8. Nature of graat

This sectlon, granting rights-of-way
tor construction of bhighways over publle
lands, mot reserved for public use, was
s graat jn praesent! which became ef-
fectivea upon construction of road across
public lands to valid mining clajm, and
title to right-of-way vested ia mining
clalm owners. U. 8. v, 0,941.71 Acres of
Land, More or Less, in Clark County,
State of Nev.,, D.C.Nev.1963, 220 F.Supp.
28

Where owners of valld miniug claim
Lullt access road over public domaln in
asccordance with lJocal custom, title to
right-of-way vosted in mining clalm own-

-ers and subsequent toll road and eminent

domain proceedings did not diminish
rights of owners to right-of-way so far
as United Statas was concermed, Id,

This section was intended to grant
merely an eascment and rallroad could
not acquire title to property thereunder.
Oregon Short Line R. Co. v. Murray City,
1954, 277 I'24 706, 2 Utah 24 427.

This section does not operato to grant
rights of way and establish bhighways
contrazy to the local laws. Tucson Coa-
sol, Copper Co. v. Reese, 19000, 100 P. 777,
12 Aris. 226

The grant remains ia abeysace until
a highway is established and takes effect
from that time. McAlliater v. Okanogan
County, 1909, 100 P. 146, 51 Wash. 647,
24 LRA NS, 764 Bee, also, Stofferan
v. Okanogan County, 1913, 138 P, 484, 76
Wash, 2065,

‘This section was a grant ia preseott,
and wben accepted by the public it took
effect as of the date of the grant. Tholl
v. Koles, 1002, 70 P. 881, 66 Kan. 802. See,
also, Dutte v, Mikosowits, 1908, 102 P,
503, 30 Mont, 330; Walcott Tp. of Rich-
land County v. Bkauge, 1807, 71 N.W. 044,
¢ N.D. 382; Rolling v. Bmrich, 1904, 90
N.W. 464, 122 Wis. 1; Walbridge v.
Russell County, 1908, 83 P. 473, 74 Kan.
31; Motyneux v. Grimes, 1008, 98 1°. 278,
78 Kan, 830; Wallowa County v. Wade,
1903, 72 P, 703, 43 Or. 203; Montgomery
v. Somers, 1007, 80 P, @74, 50 Or. 250;
Okanogan County v. Chectham, 1903, 80
P. 203, 37 Wash, 682, 70 L.R.A, 1027.

8. Effoct of graat

Where right of way existed over pub-
Jic 1and by publie use, obLtaining patent
teok land subject to public easementa.
Sullivan v. Condas, 1830, 200 P. 054, 7¢
Utah 085,

The grant severs the land from the
pudlic domsin and after an entry aad
appropriation under the provisions of
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this section and (he proper designation
of the right of way granted thereby, the
way so appropriated ceasos to be a por-
tion of the public domain. REstes Park
Tolt Road Co. v. Edwards, 1803, 32 ).
619, 3 Colo.App. 74.

— .
4. Acosptance of graat

The effcct of Laws Dak.1870-1871, . 33
declaring all section lines to be publie
bighways aa far as practicable was to
accept dedication by thia sectiom of
right of way for highways over public
lands and to make every section line a
public highway subject te the qualifica-
tions thereln contained. I’ederson v. Can-
ton Tp., 1948, 3¢ N.W2d 172, 72 8.D. 332,

Laws 1870-T1, e. 33, accepting right of
way for highways on public lande grant-
ed by this section, related back to dute
of grant, and was not revoked Ly subse-
quent use of part of land as Indian reser-
vation, nor by Laws N.D.1807, c. 112, §§
3, 22, and Laws 1870, ¢c. 97, § 3. Faxon v.
Lallle Civil Tp., 1017, 163 N.W. 631, 3¢
N.D. 64, error dismissed 39 8.Ct. 491,
200 U.8. 634, 63 L.Itd. 1162, |

To constitute acceptance of congression-
al grant of right of way for bhighways
across public lands, there must be either
user suflicient to establish highway un-
der laws of state or some positive act of
proper authorities manifesting intent to
aceept. Koloea v. Pllot Mound Tp., 1916,
15T N.W. 072, 338 N.D. 629, L.R.A1D17A,
350. 4

This section i1s a standing offer of a
freo right of way over the public domaln,
and as soon as the offer is accepted in
an appropriate manner by the agents of
the public or by the public itself, a high-
way is established. Thus, evidence of
user, general and long coatinued, and
proof that the county authorities had as-
sumed control over the road and had
worked and improved s portien of it, is
competent evidence as tending to show
an acceptance of the offer of thig section.
Streter v. Staloaker, 1001, 85 N.W. 47,
01 Neb, 206, Hee, also, Rolling v. Bm-
rich, 1904, 00 N.W, 404, 122 Wis. 134.

This section is am effer to dedicate
any uanreserved public lands for the con-
struction of highways which offer must
be accepted to become effective. Lovelace
v. Hightower, 1948, 168 P.2d 864, 30 N.M.
60.

Period in which offer of Federal Gov-
ernment to dedicate government land for
highway purposes could be accepted by
public use of a road ended when patenmt
covering Jand in question was issued.
Ball v. Stephens, 1948, 138 I’.24 207, 68
Cul.App.2¢ 8143,
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This section pertaining te highwaye
was an offer of rights of way in geaeral
and operated as a grant of specific rights
of way upon selection eof routes and es-
tablisbment of roads over publle laands,
acceptance of which offer couid be mani-
fouted and dedlcation could be effected
by soloction of s route and its establish-
ment as a highway by public authority,
or by the laying out of a road and its
use by public suficlent In law to conati-
tute an acceptance by public of an offer
of dedication. 14d.

Qonorally, in order to constitute an “ac-
ceptanco” of the congressional grant of
right of way for publie highway across
public Jands, there must be either use by
the public for such a period of time and
uwuder such condltious as to establish a
highway under state law, or there must
be some positive act or acty om part of
the proper public authorities clearly
manifesting an iotention to accept the
grant with respect to the particular high-
way. Kirk v. Schults, 1041, 119 P.2d 266,
63 Idako 278.

This section ls express dedicatlom of
rights of way, scceptance of which by
public results from use of roads by those
for whoin o ry or convenlent, with-
out any work therson or actlon by publie
suthorities bLeing required, and such use
by only one person is sufficient, Leach v,
Manhart, 1838, T7 P.2d 652, 102 Colo. 129.

Terms of grant of right of way by
Foderal Qovernment for construction of
bighways over public lands could not be
enlarged by Legislature, but acceptance
by atate must be unequivocal and in pre-
sentl. Frank A, Hubbell Co. v, Gutierres,
1033, 22 P.2a 228, 37 N.M. 300.

! Geant of right of way for highway does
not become operative unstll accepted by
construction of highway. Warren v.
Choutcau County, 1028, 205 P, 676, 82
Moant. 113,

This section merely grants a right of
way for highways, and does not become
operative until accepted by the public
by constructing a public highway ac-
cordiag to the provisions of the Jaws of
the particular state in which the lands
are located. Movulton v, Irish, 1823, 218
. 1053, 67 Mont, 604,

Under thia section s bighway grant
may be sccepted by the public without
action by the public authorities and con-
tinued use of the road under circum-
stances clearly indlcating an intention to
accept 1s suficient. Hatch Bros. Co. v.
Black, 1917, 166 P. 81* 25 Wyo. 100, re-
hearing denied 171 ¥ . 25 Wyo. 4168
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For county commissioners te accept on
state’s behalf gramt of right of way over
public domain expressed in this section,
it must conform to Rev.Codes ldabo, §
916 ot 80q., and its order of record declar.
fag certaim section lines to be publie
highways, was not substantial compii-
ance with law. QGooding Highway Dist
of Geoding County v. 1daho Irr. Co., 1017,
164 P. 90, 30 Idaho 232.

Whare, in ejoctment by a city to recov-
er possession of land for a street, the
evidence was sufiicient to establish ,
bighway by prescription If the land over
which it passed had been subject to pri.
vate ownership, it is suflicient te show
an sccsptance of the dedication of the
right to use public land over which the
stroat passed for street purposcs, made
by this section, and such an acceplance
reiates back te the date of the dedica-
tion, Dutte v. Mikosowitz, 1009, 102 P,
693, 30 Mont. 350.

A resolution of the board of supervisors
acceptiag a right of way for the con-
struction of highways ovor publie lands
as far as the grant related to a certain
road described, which resolution was re-
corded in the effice of the county re-
corder, does not make the road described
a publle highway, where it did not ap-
pear that the resolution was made OB De-
tition of taxpayers, nor that the road as
1ald of was recorded. Tucson Consol,
Copper Co, v. Reese, 1900, 100 P. 777, 13
Aris, 226.

An order of a board of county commis-
sioners, otherwise regular, undertaking to
establish & highway acroas public land
of the United Btates, operates as an ef-
fectual acceptance of the congressional
grant of a right of way for the con.
struction of a highway, aad one deriving
title to such land through a settlement
subsequently made takes it subject to
the easement so created. Molynenx v,
Grimes, 1008, 98 P, 278, 78 Kan. 830.

This section 1s aa express dedication
of & right of way, and an accoptance of
the grant while the 1and is a part of the
public domaln may be effected by publile
user alone, without an action of the
public Lhighway authoritios, and, when an
acceptance thereol has once been made,
the highway is legally established, and is
thereafter a public easement upon the
land, and subsequent entrymen and
eclaimants take subfect to such casement.
Montgemery v. Somers, 1907, 00 I’. 074,
50 Or. 2%0.

Tbis section becomes effective in & par-
ticular county as of the date of the grant,
upon the passage of a local law declar-
fog all section lines in that county public

= 268

Ch. 22

roads; such leglslation belng, In effect,
an acceplance of the grant. Walbridge v.
Russull County, 1000, 84 P. 473, T4 Kaa.
H1

5. Establischment under stiate law

Under this sectlon asuthorising estab-
lishment of bighways over public lands
sot reverved for public uses while they
remalned 1o ownership of governmont,
it ils necessary, in order that a road
become & publle highway, that it be
established iam accordance with law of
state In which it 1is located. Dall v.
Stephens, 1043, 158 P.2d4 207, 63 Cal.App.
24 843

Prior to July 1, 1803, a public high-
way could have been establlshed either
by public authorities, or by public use,
for the period of limitation as to land,
of the exact route clalmed confined to
the atatutory width, or by dedication,
ot on partition, and on that date it was
declared by Rev.Codes, § 1340, then first
sdopted, that no route used over lands
of another should become a publie high-
way except as provided by the statuts,
and 80 whether a road ever public land
claimed to have beon offored by this sec-
tion, and accepted by Rev.Codes, Mont.
§ 1337, was established ia any manner
before or since July 1, 1883, it must have
been under some legal authority. State
ex rel. Dsnsie v, Nolsa, 1920, 191 P.
150, 58 Mont. 167.

6. Abandonment

Where a public highway existed across
lasd st time patent covering land was
issued, In actloa to declare existence
of such highway, the extent of public
uwse of highway after patent was issued,
or whether it was used at all, 1s imma-
terial s0 long as highway was not legal-

‘ly abandoned. Dall v. Stephens, 1943

138 P24 207, 68 Cal.App.2d 843

1. Dedication

Road runanlng to a quicksiiver mine
sver foederal public lands and which was
not 1aid out by the public became a high-
way, It at all, by dedlcation. Dall v,
Stephens, 1043, 108 P.2d 207, 68 Cal.App.
20 843

Public use ls suflicleat to eonstitute
dedication of highway over public land.
Wilson v. Willlams, 1939, 87 P.24 €83, 43
N.M. 178

This section was express “dedication”
and use of way was “acceptance.” Nico-
1as v. Grassle, 1928, 267 P. 196, 83 Cole.
8.
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QGrant of highway right of way over

public lands by this section is a *dedi-

cation,” effective onm acceptance by con-

struction of bighway or establishment

thereof by public user. Bishep v. Haw-
ley, 1025, 238 P. 284, 83 Wyo. 271

This section grants only a right of
way for construction of a highway acrose
lands, and docs not extend to the entire
teact and cannot consiitute *“dedication
by the owner” as contemplated by Rav.
Codes, § 1340, and the grant is but an
offer of a way for the comstruction of
a highway on some particular sirip of
pubiic land and caa only become fixed
whea a highway is Jdefiaitely established
in one of the ways authorised by the
laws of the state where the Jand is lo-
cated. State v. Nolan, 1920, 101 P, 130,
58 Mont. 167.

A dedicatlon of public land for high-
ways, under this saction, is a grant to
the public as a coatinuing body, so that,
so long as the rosdway remains a rural
one, it is under the aupervision of the
county aa trustes for the public; and
a8 soon as the territory comes within the
limits of an lncorporated eity, is passed
to the city as trustee for the same pub-
Me. DButte v. Mikosowlts, 1009, 102 P.
603, 39 Mont. 330.

8. Prescription

This section is aa unequivocal grant
of the right of way for highways over
public Jands, without any lmitation as
to the manner of their establishment,
and therefore authorizes the eatablish-
ment of highways over public lauds by
prescription whenever prescription is
recognized as - a mode for the establish-
ment of highways ian the state wherein
the public lands are situated. Smith
v. Mitchell, 1800, 58 P, 067, 21 Wash. 536,
76 Am.St.Rep, 838,

9. User

A settler oa public lands on which
there is a road In common use as a
highway takes subject to the publlc
casemsut of such way as & road, though
it was never established by the public
authorities under the general road laws.
Van Wanning v. Deeter, 1907, 110 N.W.
703, 78 Neb. 282, afirmed 112 N.\¥, 902,
78 Neb, 284,

The desultory use for a few months
by private persons of a logging road
over public lands with no actlon by th,
public is not sufficlent to make the roas
a bighway uader this section. Rolling
v. Bmrich, 1904, 80 N.W. '¢84, 122 'Wis.
%, ’
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\ Desultory use of dead-ond road or
trail running jateo wild, unenclosed, and
uncultivated country, does not create
a public highway. Hamerly v. Denton,
Alaska 1001, 330 P.24 121

Befors a highway may be created,
thera must be elther positive act on
part of appropriate public authorities
of statc clearly manifesting intemtion to
accept grant, or there must be public
ueser for such period of time and under
such conditions as to prove grant bas
Leen accepted. Id.

Evidence of public use of road during
periods that Jand was not subject of
homesteaders’ claima was josufficient te
justify ginding that public highway was
created across Lomestead. Id.

1t highway can be established over
public lands by public user alone with-
out some action by the public author-
fties, continuous use of the road by gen-
ecal pablic for such time and under
such circumstances as to clearly prove
acceptance of offer of Federal Qovern-
ment to dedicate right of way for high-
ways over unreserved public lands will
suflice to establish a highway regard-
less of length of time of such user.
Lovelace v. Hightower, 1046, 188 P.2d
&4, 50 N.M. 80.

Public use for ten years was not nec-
essary to effect acceptance of offer coan-
tained in this section te dedicate right
of way for highways over unreserved
public lands. 14.

Under this section and decision to es-
tabiish a highway upon publle domaln,
no particular time is necessary for use,
por is an acceptance of use or dedica-
tion by publie authority generally a
nocessary requisite. Wilsoa v. Willlams,
1030, 87 .24 ¢83, 43 N.M, 173,

Under thia section the eonntructlon' of
a highway er establishment thereof lby
public user is suficient. 1d.

The public and landowner, baving ae-
ccss to public highways only by roads
through lands of another, who attempt-
ed to close ronds over 00 years after
entry on portion of such lands by one
who traveled roads, as did public gen-
crally, thercafter, were entitled to con-
tinve using them with gates eliminated.
Lench v. Manhart, 1938, 77 P.2d 652, 102
Colo. 120.

Use of road as publie thoroughfare
fur 18 years was sufiiciest acceptance of
cungressiona) grant constituting road a
publie highway by dedication. Lind-
say Land & Live 8t Co. v. Churnos,
1830, 285 P. 646, 10 o .
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An offer by this section of a way by
user over public land accepted under
state Jaw, must be shown to have besn
continved over the exasct routs claimed
for the statutory period prior to enaet-
ment of the law accepting the samne.
State ex rel. Denale v. Nolan, 1020, 191
P, 150, 38 Mont. 167,

A roadway used by the public over
public land does not become a publie
highway from mere user for 20 years, or
by prescription. Cross v. State, 1908, 41
8o. 875, 147 Ala. 125,

18. Bubsequent legisliatien

Highways established on section lines
under this section, and under Act of the
Legisiative Assembly of Dakota Terri-
tory (Laws 1871, e¢. 33) declariag all sce-
tlon lines to be highways as far as prac-
ticable, were not vacated mor the rights
of the public surrendered therein by
subsequent legislation. Huffmasn v,
Board of Bup'rs of West Bay Tp., Bea-
son County, 1021, 182 N W, 450, 47 N.D,
217.

11. Bubsoqueat comveyaaces

Persons fling on public lands take the
same subject to the right of way along
section lines for highway purposes. Wells
v. Pennington Co., 1801, 48 N.W. 305,
2 8.D. 1, 30 Am.St.Rep. 738. See, also,
Keen v. Fairview Tp., 1806, 67 N.W. 623,
8 8.D. 558

Under this section a patent i3 not nee-
essary, the offer and its acceptancs by
the construction of the road are equiva-
lent to a grant that Is good as against
the government, and also as against a
subsequent pateatee, usnless the latter's
patent antedates the grant by relation,
or unlesa his equities preclude the ac-
quisition of adverse rights. Flint & P.
M. Ry. Co. v. Gordon, 1870, 2 N.\V. 648,
41 Mich. 420,

The rights acquired by public by its
acceptance of offer contained in this sec-
tion to dedicate right of way for high-
ways over unreserved public lands will
not be affected by passing into private
ownership of land over which a public
highway has been thus established.
Lovelace v. Hightower, 1048, 168 P.2q
864, 50 N.ML 80.

The status of the highway is not
changed by the subsequeat establishment
of a forest remerve. Duflleld v. Ashurst,
1908, 100 P, 820, 12 Arix. 300, sppeal dia-
missed 32 8.Ct. 838, 225 U.8. 007, 66 L.B4.
1202,

Where no legal eatry on Federa) pub-
lic lands was filled of record by plain-
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tiffs predecessor at time city appropei-
sted right of way over land for bullding
of streets, that Federal Government sub-
sequently permitted prodecessor te ap-
ply for and recelve title oa account of
having entered into possession and made
lmprovements thereon did not authorize
platuti® to recover value of land appro-
priated by city, since at thme of appro-
priation plainti®s predecessor was noth-
fng more them a squatter and his sub-
ssquently acquired title was sudbject to
city’'s claim. City of Miaml v. Birocco
Co., 1039, 188 So. 344, 137 IMa. 434.

A grant of right of wsy wunder this
section is valid as againat a subsequent
conveyance by the Governmeat of the
Jand by metes and bounds to a private
person. Verdier v. Port Royal R. Co.,
1881, 16 8.C. 476. Bee, also, Bams v. Port
Royal & A. Ry. Co., 1881, 15 8.C. 484.

18. Charges

The Commisstoner of Publie Lands of
New Mexico could chargo the State High-
way Commission of New Mexico for
rights of way or easements for stale
highways across lands which had been
granted and confirmed te the Btate of
New Mexico In trust for varlous state
{nstitutions and agencies by the Enabling
Act when New Mexico was admitted to
statehood, and for sand and gravel re-
moved from such lands for use In con-
structing publle highways across the
lands. State ex rel. State Mighway Com-
mission v, Walker, 1036, 301 P 24 317, et
N 374,

18. Comdemnaatioa

Unlted States by taking absolute pos-
session of road across public domain to
mining claims indicated that road was
not & “public highway” and was not
excluded from taking Ly Its complaint
sxcluding public read ts from
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to mianing claims had been takea and
that it constituted a compensable prop-
erty interest. 1d.

4. Homostead satrymen

A settler who had entered public land
under the Homestead Law, though mno
patent had Veen jssued, had an inchoate
title to the land, which is property; thls
Is a vested right, which could only be
defeated by the settler's fallure to com-
ply with the conditions of the law; it
he complied with these conditions, he be-
came invested with ful) ownership and
the absolute right to a patent; the pat-
ont, when lusued, related back to the date
of his settlement; snd as agalost such
& homesteader a rallroad company had
not, under this sectlon, a right of way
over the land homesteadod unless such
right was acquired before the home-
steader's settlament. Red River, ete, R.
Co. v. Sture, 1884, 20 N.W. 220, 32 Minn.
5.

A bhomesteader 1s entitled to compen-
satlon for improvements made on land
over which a rallroad company sfter the
homestead ontry, but before patent, ob-
tained & right of way under this scction.
Flint & P. M. Ry. Co. v. QGordon, 1879,
2 N.W. 648, 41 Mich. 420,

Under this sectlon a raliroad compa-
ny, by comstructing its line over public
lands after they had been eatered as a
homestead, but bef: the b tead ti-
tle had been perfected, acquires title to
the right of way, Id.

A right of way perfected by a raliway
company under this sectlon cannot be
defeated by mere relation back from a
homesteader's subsequeat patent to the
time of his antecedent entry on the land.
Id.

Portlon of land covered by valld entry

taking. U. & v, 9,041.71 Acres of Land,
More or Less, iu Clark County, State of
Nev.,, D.C.Nev.1063, 220 F.Supp. 328.

To determine it road built to mining
clalms over public domaln counstituted
s “public highway” within meaning of
Unlted States’ condemnation complaint
escluding from taking existing ecave-
ments for public roads snd highways,
court would look to common sense of
tranaaction and to acts of parties and
public authoritles in connoction with
matter. ld.

Where condemnation proceedings had
beon flled over 11 years previously and
it appeared that an early trial couid be
had on merits, court would decline to
certify for appeal its decision that road

der Homestead Laws Is segregated from
public domain until such time as entry
may be eancelled by Goverament or re-
linquished and 1» not included in con-
gressional highway right of way grants.
Hamerily v. Denton, Alavka 1861, 330 P.2d
120,

Where a highway validly exists over
lard coverod by land pateat at time pat-
ent 1is lasued, patentes takes title sub-
Joct to right of way for highway. BDall
v. Btephens, 1945, 138 P.2d 207, 68 Cal.
App.2d 813,

Where road across public iand becames
a public highway by dedication prior to
defendant's acquisitioa of title to land
by pstent, dofendant’s title was subject
to highway right of way as it existed
when - pateat issued and no act of

2n —
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defendant could divest right which pub-
lic had acquired. I1d.

Where public lands, over which right
of way for highwiy was granted by this
section, were entered as homesteads be-
fure board of cousty commissioners de-
clared section line publie highway, subd-
wequent rellnquishment of such entries
dues not make board's declaration |ef-
fective. Leach v. Manbart, 1938, 77 |P.
24 632, 102 Colo. 129,

That there wers two roads did not fpr-
bid coaclusioa that one in use wiea
homestead entrymen entered was graut-
ed under (his section and accepted. Nlivo-
las v. Grassle, 1028, 267 P, 106, 83 Colo.

Homestead sntrymen took title to land
subject to right of way dedicated bY
this section and accepted by uvsers. 1d.

Under this sectlon and Rev.8t.Colo.
1508, § 6834, highway canmot be declared
established over section or township ltnes
on public domain where it interferes with
rights of entryman thereon. Korf v, It-
ten, 1917, 1690 P, 148, 64 Colo. 3.

Under thia section and Rev.8t.Colo.
1008, § 5834, declaration of highway over
public domain does not establish same as
to lands on which thers has been home-
atead or pre-emption entry though entries
have been subsequently abandoned. 1d.

“When a valid entry has been made by
a citizen, that portion of the public iand
covered by the entry is segregated from
the public domain, and is appropriated to
the private use of the eatryman, and is
not subfect to further entry, and is not
included in subsequent grants made by
Congress.” Atchison, ete, R. Co. v.
Richter, 1813, 148 P. 478, 3 N.M. 278,
L.R.A.1016F, 960.

18. Local authorities

Road comnstructed over public Aomaln
to provide access to valid miniag claims
was not a public highway where publie
authority, whose duty it was to construct,
maintain and repair public rosds, did not
consider 1t public road and filed a dis-
claimer in state court proccedings, U. 8.
v. 0,041.71 Acres of Land, More or Less,
in Clark County,- Biate of.Nev., D.C.Nay.
1663, 220 F.Supp. 328.

Town supervisors were within rights ia
removing trees withia right of way of
publle highway dedicated by this section,
Gustafson v. Uem Tp., 1831, 235 N.W. 712,
68 S.D. 308.

16. Obatruction of highway

One legitimately using a highway estab-
Wshed under tula ‘fon may recover
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damages for the ebsiruction. Cottman v.
Lochner, 1929, 278 I'. 71, 40 Wyo. 378.

17. Parks

Under sectlons 101 to 104 of Title 18,
Buperintendeat of Rocky Mountaln Na-
tional Park has neither coatrol of high-
ways within Park coastructed by state
and counties under this section, nor right
to regulate motor vehicle trafic thereof to
exclusion of state. State of Colorado v.
Toll, Colo.1023, 45 S.Ct. 505, 268 U.8, 228,
69 L.Ed. 927,

18. Raliroad right-ef-way

Bee, also, Notes of Decisions under vec-
tion 934 of this title.

Congressionsl grant of right of way te
raiizoad was subject to easement in coun-
ty's favor to maintatn highway previous-
Iy laid out within boundaries of grant.
Central Pscific Ry. Co. v. Alameda Coun-
ty, 1032, 52 8.Ct, 225 284 U.8, 463, 70 L.
Ed. 402,

Rallways, though mot strictly “high-
ways” like plank and macadamized roads,
are highways withio this section. Flint
& P. M. Ry. Co. v. Gordon, 1879, 2 N,
W. 650, 41 Mich, 420. See, also, Oregon
Bhort Line R. Co. v. Murray City, 1954,
277 P.24 798, 2 Uiah 2d 427,

In order for a raliroad to acquire the
benelit tendered by thia sectiom, mothing
more is necessary than the coastruction
ot its road; no patent is required; the
offer and acceptance, taken together, are
equivalent to a grant, Kstes Park Toll
Road Ce, v. KEdwards, 1803, 32 P. 049, 3
Colo.App. 4.

A raliroad is a “highway,” within the
meaning of this scction. Tennesses & C.
R. Co. v. Taylor, 1803, 14 So. 370, 102 Ala.
223, Bee, 8lso, Burllogton, K. & B. W,
R. Co. v. Johnson, 1687, 16 P. 125, 38 Kan.
142

19, —— Effect oa raliread lands

This section granting a right of way
for the construction of highwaya over
public lands not reserved for public use,
attached to and created a superior title
therein to the grant of soch lands to the
Northern Pacific Rallroad Company un-
der Act July 2, 1864, c. 217, 13 Stat. 803,
because the certified plat of definite loca-
tlon of sald road contalning the tract aft-
cerwards deeded to plaintift was not filed
with the Commissioner of the QGenera)
Land Office until May 26, 1873, and did
not apply to any interest in sald lands
previcusiy granted to the public by the
United States Government. Wenberg v.
QGibbs Tp., 1018, 153 N. W, 440, 31 N.D. 40,

~ 212

Ch. 22

26. Roecorvation of right-of-way

In the absence of a reservation in a
graat of public land, there is no impiied
reservation of a right of way over the
land granted to afford access by the pub-
lie to other 1and belonging to the govern-
ment. U, 8. v. Rindge, D.C.Cal.1913, 208
¥. o1,

21, ~— Indlans, reservation for

A reservation of public lands for In-
diana §a a reservation for public use with-
jn this sectlon. Stofferan v. Okanogans
Couanty, 19013, 138 P. 484, 76 Wash. 265

13, Taxatien of right-of-way

When a part of the publie domaln 1a
severced therefrom by virtue of an appro-
priation as a right of way by a toli-road
company uander the provislons of thie
section, 1t Is subject to taxation by the
county in which it s situated. Kstes
Park Toll Road Co. v. Bdwards, 1508, 32
P. 540, 3 Colo.App, 74.

23. Width et highway
T S ettt

Under this section, granting right of
way for coastruction of highways over
public lands, and Dakota Territory Laws
1870-1871, duclarlng sl section )ines pub-
lle bigliways, and providing that such
highwaya shall be 06 feet wide and taken
equally from each side of section lne, an
area two rods wido on each side of sec-
tion line runalag through land subse-
quently acquired by individuals under
patent from United Statca was burdened
with public easement for highway pur-
poses. Costaln v. Turner Couuty, 8.D.
1049, 38 N.W.24 382,

Highway established by public user un-
der grant of undefined easement over
public lands by tbhis section, must be
valy of reasonable width mecessary for
use of public generally by way of well-
delined line of travel. Bishop v. Hawley,
1825, 238 P, 284, 33 Wyo. 271

To support judgment fixing width of
highway established by public user over
unfenced public lands under grant by
tuls section, finding that highway “was
and 1 of no greater width than 100 feet”
was a concluslon of fact or Snding on
wixed questlon of law and fact sufiicleat
to support decision as to width in absence
of finding requiring differeat conclusion,
though conslderation of Questions of law
was nocessary to reach finding. 1ld.

The word “highways,” as used in this
scction, should be construed in accord-
ance with rocognised local laws, customs,
and usages, 8o that & highway dedicated
thereby 1s uot Himited to the beaten path
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or track, but is slxty feet wide, when se
provided mm%mmm; _ordl-
nary highwayp by the lpcal law. Butte v.

Koscwilz, 1900, 102 P. 583, 38 Mont. 350.

34. Fleadings

Allegation In defense to action for in-
Junction agalust obstructlon of road
across defendant’s stock-ralaing home-
atead thut stuck driveway was eutablivk-
ed by Secretary of Interlor in Jleu of aill
routes or tralls previecusly used was not
conclusion of law, Lut sllegation of ulitl-
mate fact, which defendant was cutitied
to prove. Hoxman v. Allen, 19047, 68 P.24
440, 100 Colo. SU3.

Allvgations of answer in actlon to en-
Join obstruction of road across defend-
ant’s stoek-rajsing homestead that Secre-
tary of lnterior withdrew cortain lands
from e¢otry to establish stock driveway
under section 300 of this title on peti-
tion of cattle growers association of which
plainti® was member, and that drive-
way established by him was in Meu of
all routes or trajls previously used im
vicinity of dufendant’s lands, stated good
defense. Id.

28, Judicial netice

Court took judicial notice that it was
common custom ihroughout mianing
reglons in Nevada to bulld roads over
most easily traversed public domain for
mining purposes. U. 8. v, 0,947.711 Acres
of Land, More or Less, in Clark County,
State of Nev., D.C.Nev.1983, 220 F.Supp.
328,

An act of the atate legislature declaring
that all roads withio a certaln county
which bad beva used as highways for twe
Yyears or more before the passage of the
act, should bLe considered highways, oper-
ated as an acceptance of the grant of this
section and ostablished the status of such
highways over the public land, so that
whea it passed iuto private ownership ft
was taken subject to the easement of the
highways; but it was necessary to prove
that the particular land In controverwy
Was 8 part of the publiec domain until the
passage of the state statute, as court
could not take judicial umotice of such
fact. Bchwerdtle v. FPlacer County, 1805,
41 P. 448, 108 Ca). 589.

26. Burdea of proof

Board of county commissioners in re-
1ying upon adverss use of defendants’
lands for road purposes had burden of
proving wuch usage by clear and con-
vineing testimouy. Board of Coumty
Com’rs of Ouray County v. Masden, Cole.
1963, 383 P.23 0L

J
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Party claiming that road became pablie
highway nunder this sectlon granting
highway right of ways over public lands
by virtue of public use bad burden of
proving thut bhighway was located over
public lands and that character of use
was such as to constitute acceptance by
public of the grant under this section.
Hamerly v. Denton, Alaska 1941, 350 P.2d
121,

In activn for damages by abatement of,
and injunction agalnst, obstruction of
highway established over public lands
pursuant to grant of right of way by this
section, burden was on plaintiff to prove
legal establishment of highway along def-
inite Une of travel for width claimed by
him, by evidence sufficient to enable court
to determine width reasonably necessary
to carry out purpose of grant. Bishop v.
Hawley, 1025, 233 P. 284, 34 Wyo. 271.

21. EKvidence—Admissibllity

The time of user as well as amount
snd character thereof and other evidence
tending to prove or dlsprove acceptance
I3 competent evidence on question of ac-
ceptance by public of Federal Qovern-
ment's offer to dedicate right of way for
highways over public lands. Lovelace
v. Hightower, 1846, 168 P.2d 864, 50 N.M.
50.

In action to declare the existeace of a
public bighway over lands which defend-
ant acquired from government by patent
in 1928, testimony of witnesses of de-
velopment of route over such lands from
a trait to a road suijtable for automobiles
and trucks over a period of years, ita
use since 1928, maps made both before
and after 1028 and acrlal photographs
taken in 1939 which showed gradual ex-
tension of roads iancluding one in ques-
tion, farther back foto mountain country
were competeat to prove that route fol-
lowed by road was route used by publie
before defendant received his patent.
Ball v. Stephens, 1045, 158 P.2d 207, 68
Cal.App.2d 813.

In activn (¢ declare the existence of a
publiec Lighway across defendant's land
and running to a quicksilver mine, evi-
dence of user of mine road while land
uver which it ran was still publie land
was properly received for purpose of de-
tormining whether there had been sufi-
cleut ure lo prove acceptance by publie of
government's offer of dedication. Id.

Ia nctivo to restrain park commission-
ers from occupying land for road pur-
poses, county's evidecoce to support its
claim, not specifically pleaded, of right to
road under (hils section, was admissible,
not  constituting varir ~.  QGreluer '

]
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Board of Com’rs of Park County, 1918,
178 P. 719, 64 Colo. 584

28, —— BuMclensy

Evidence showed that no agreement for
abandonment of easement in land for sec-
tion line highway proposed to be opened
by county was ever authorized, made, or
ratifled by or on behalf of county, so that
it had right to bulld highway without
compensation to owners ot land. Costaln
¥. Turner County, 8.D.1049, 36 N.Ww.2d
a82.

Evidence was lusufficlent to suatain
contention of hoard of county commis-
sloners that road over land of defendanta,
who were obstructing road at various
pointa, was & public highway. Board of
County Com’rs of Ouray County v. Mas-
den, Colo.1063, 385 P.23 60L

Evidence was insufficient to show that
trail through grazing land constituted
public highway under this section pro-
viding that right of way for construction
of public highways over public lands
was granted. Cassity v. Castaguno, 1859,
347 P.2d 834, 10 Utah 24 16,

Abandonment of sectlon line highway
right of way by county is not established
solely by evidence that highway was
never opened, improved or travelled. Id.

Evidence that road over public land
came Into existence by its use as a road
by hunters, vacationlsts, miners and ofl
operators before defendant secured a pat-
ent to land over which road ran estab-
lished a public use of a subatantial
amount considering the locality and waas
sufficlent to prove public acceptance of
Government's offer of a right of way and
to constitute road a highway by dedica-
tion uander state lawa. Dall v. Stephens,
1043, 158 P.2a 207, 68 Cal.App.2d 843,

In action to establish a public high-
way, ovidence sustained judgment for
defendant on ground that there were no
positive acts on part of public authority
clearly manifesting an latentlon to ac-
cept trail as a public highway as re-
quired by this section, and that use of
the trail by tho public was merely casaal
and was insuflicient to establish the
highway. Kirk v. Schults, 1941, 119 P.2d
206, 63 1daho 278.

The trial court's finding, o suit to
enjoln defendant from using two roads
through plaintilfs’ lands, that such roads
were not established while lands were
part of public domain, was erroneous,
where all testimony indicated that roads
exlated before entry om any ef such
Jands except portion not traversed by
elther road; mode of entry on such por-
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tion being unimportant. Leach v. Man-
hart, 1038, 77 .20 652, 102 Colo, 120.

29. Limitations

Acceptance of offer contalved in this
scction to dedicate right of way for high-
ways over unreserved public lands bY
public authorities or by user is sufliclent

§ 933.

to establish a highway and ten-year stat-
ute of lmitations, 1941 Comp. § 068-101,
as applied to ways, established by pre-
scription is not applicable to Ax the time
of such user necessary to constitute ac-
ceptance. Lovelace v, Higbhtower, 1046,
168 I'.2d 864, 50 N.M. 50.

Repealed. Aug. 10, 1956, c. 1041, § 53, 70A Stat. 641

Historiocal Note

Bection, Act July 8, 1684, ¢, 214, § 6, 23
Stat. 104 authorized the Secretary of War
to permit extension of roads across mill-

tion of bridges, and driving of livestock,
and 18 now covered by sections 4777 and
OTTT of Title 10, Armed Forces.

tary-reservations, landing of ferries, erec-

§ 934. Right-of-way through public lands granted to rail-

roads

The right of way through the public lands of the United States is
granted to any railroad company duly organized under the laws of
any State or Territory, except the District of Columbia, or by the
Congress of the United States, which shall have filed with the Secre-
tary of the Interior a copy of its articles of incorporation, and due
proofs of its organization under the same, to the extent of one hun-
dred feet on each side of the central line of said road; also the right
to take, from the public lands adjacent to the line of said road, ma-
terial, earth, stone, and timber necessary for the construction of said
railroad; also ground adjacent to such right of way for station build-
ings, depots, machine shops, side tracks, turnouts, and water stations,
not to exceed in amount twenty acres for each station, to the extent
of one station for each ten miles of its road. Mar. 8, 1875, c. 152, §
1, 18 Stat. 482,

Historioal Note

Short Title. Sections 934-030 of thias Torritory, reservations, etc., In Oklahoma,
title are popularly known as the “Gen- were granted to rallway companies by
eral Rallroad Right of Way Act.” Act Feb. 28, 1002, c. 134, §§ 13 to 23, 32,

Okluhoma. Rights of way for rallway, 32 Stat. 47 to 50,
telegraph, and telephone lines in Indiun

Oross Reforenoces

Alaska Right of Way Act, see sectione 411-419 of Title 48, Territories and Insular
Possosalona,

Arkansas oll or gas plpe line rights of way, see sectlons 966-070 of this title.

Klectrical poles and lines over public lands, natlona) parks, forests, and reserva-
tions of United Statcs, grants of rights of way for, see scction 981 of this Utle and
sections B, 420 and 623 of TItle 16, Conservation.

Indlan reservations and other Indian lands, grants of rights of way for plpe lines
for conveyance of oil and gas, see section 321 of Titlo 23, Indians.

Indlan reservations, lands, or allotments, rights of way to raliroads and telegraph
and telephone lines, see sectiona 312-318 of Title 26.

Lands excepted, see section 938 of thie title.
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