
TO:

FROM:

“~MORANDUM State of Alaska

Honorable H. D. Scougal
CATE: Novenber 29, 1976

Coumissioner
.E NO:

Attention: Jack Bodine
Right-of-Way Director TELEPHONE NO:

Department Ofiffel SUBJECT:
Richard§Svolan 5 Ohusmm Coplaint
Assistant Attémey Contra 76-0842
Departiaent of Law
Highway Section

an in receipt of a carbon copy of the Orbudsmin's letter to
Commissicner Scougal dated Novanber 19, 1976, and I an in general accord
with the tenor of the letter. However, I do not believe that the

Depa
-

msit of Highvays fmproperly allowed excessive clearing of a section line-
vicht-of-waiy across Mr, James H. Edward's property near McCarthy, Aluska.
byletter dated ¥‘yy 8, 1975, the Depaxtaent of Highsays indicated its
non-objection to Wrangell Mountain Enterprises utilizing a section line >

being between Section 27 and 26, T. 5 S., R.13 E., C.R.M. for a public
access roadway. ‘The Department merely granted this letter of non-
objection and did not in any mamer affirmatively allow or disallow
excessive cleaving of Mr. Edward's property. I think if the fault lies
with the Dopartncat of Higheays, it can be nore properly charactexized
as nonfezsnce rather than walfeasimee. The portion of Me. Flavin's
lotier coneeinting fre issuance of letters of non-objectioa is well
titken and the Pepartuent of Highways should stvongly consider restricting
he issusnces of letters of non-objcction without first waking a detir-

mination whether the use of a section line is in the best Interestof-
the State of Alaska ond will cavse minfrol impact to the pYoperty
over Vuo's pre;portly tie section line rens. Tn order to in;plannt a
consistent policy Cheoughout the State of Alarka ond in en attcrpt to
eliminate instances like that which occurred in MeCarthy,. E would
suggest that Me. Flavin'’s reconiendation that regulations be Inplemnted
inaecocdance with the Adulntstrative Proeediurcs“Act. be acted vpon with
due diligeece by ihe Ropastient of Highways.

Further, LT vwould dike to reiterate the supscestion Tousde to you in
my nanorendun of October 21, 1976, and suggest that the Departicat of
Highways cease fran issuingany letters of

|
non-objection for the utilization

of section line rights-of-way unless the letter has been approved by the
Repartrene of Law.

Mr. Flavin's letter raises a question of whether or not the Repuct-
ment of Highways has specific statutory authority to regulate the use of
section line rights-of-way. I can find no reference to such specific
statutory authority, hoxever, I believe that it js inplicit in Title 19
that the Pepartuecat of Uighvays bus such authority. *$ 19.10. 010, ihe
statute dedlent: ing section Mhe for peDic bigh.ays, is fa ed en Wile
19, the Title Cealhug with stste highways. ‘this statute way spoeiiically
says "a track.. -between each sectionof land...is dedicated for use as



Honecible H, D. Scougal Noverber 29, 1976
Attention: «Jack Podine -2-

public highvays'. AS 19.05.010 states that "the department is responsible
for the planning, construction, maintenance, protection and control of
the state highway system. AS 19.05.030 delineates the duties of the
Department of Highways which includes "direct approved highway planing
and constructicn and maintenance, protection and control of highways;".
AS 19.05.040 allows the Deparlent to acquire property, acquire rights-
of-way for present or future use, control access to highways, dispose of
property acquired for higimay purposes and exercise any other power
necessary to carry out the purposes of Chapter 5-25 of this title. AS
19.05.070 provides for the vacation or disposal of land and rights in
land possessed by the Department of Highways. I believe that all of
these statutes, by jnplication, grant to the Department of Ilighvays the
authority to issue letters of non-objection for section line rights-of-
way as defined by AS 19.10.010. If you desire, however, legislation can
be introduced in this session to clarify the authority of the Department
of Highways. If you wish to follow this procedure, (although I believe
it wmecessary) please contact me as soon as possible so that legislation
ca be drafted before the begining of the session...

2S5:]m

ce: Frank flavin, Osbudsman
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TO:

FROM:

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND & WATER MANAGENENT

DON HARRIS, Commissioner
Department of Transportation
and Public Facilities

DATE April 28, 1977

THEODORE C. suri Cen f SUBJECT. Cooperative Agreement on
Director - Section Line Easement Policy

I am writing in regard to resolving problems of administering section
line easements involving the Departmentof Highways and the Division of
Lands.

In 1974 a policy for the vacation of section line easements was es~
tablished between the Department of Highways and the Division of Lands,
Department of Natural Resources and with the organized boroughs. The
policy is to vacate section lines only when ingress and egress to state
land have not been curtailed.

The use of section line rights-of-way has recently arisen during the
Giscussion of the Cook Inlet Land Exchange with Don Beitinger, Right~of-
Way agent for the Central Division of the Department of Highways. At
this meeting a question arcse: Are the interests of both Departments
pretected when actual use of section line easements for privately
mManceG road construction occurs? Since the main authority over gon"
rehensive land-use planning on state lands

involves
the Division of —

+ 4 “

“Lands the Ian ii
: ent

vivisjion of Lands should undertake the responsibility of recommending ~~.legislation or regulations, with review by the Pepartment of
Highways:

;

At the April 20, 1977, committee meeting among ADL personnel, thei quest ior
of coordinating the private use of section line easements was proposed ~7~
to be the responsibility of the Division of Lands, Department of Natural
Resources. This administration and control of use could be

promulgated”under concurrent Highways and Division of Lands regulations. The} final .
decision for the private use of a section line easement should require
the concurrence of the Department of Transportation and the Division of ~

Lands. Tt was felt that since the Division administers land dispqsals,-
leases, classifications, and planning on a statewide basis, more dom- ~""
prehensive input and analysis may be available at our offices. Our
public records system of applications, plats, and state land records.:
would be readily available for initial actions, recording of final---
status, and use by the public.
It is not contemplated that this arrangement, or the regulations adopted,
which would implement this plan, would have any effect on the existing

to manage section iine Tight~or—way use by private applicants.
: Perera aanilcdcictaepiajianitenisimn tna "
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Don Harris Page 2 April 28, 1977

authority of the Departwent of Highways to use section-line easements
for public roads and highways.

If you feel this approach is desirable, we will continue by drafting
proposed regulations, policy, and a working flow chart. We believe
implementation of such processes ceuld aleviate future problems arising
in the organized boroughs, and also protect state interests on state
Jands outside the boroughs.



,cvember 19, 1976

Hesden D. Scouga
Comuissioner
Department of Uighwavsa
7.0. Ecz 14667
Juneau, Aleska 99302

s
Re eoplaint 76-5842

Dear Commissioner Sccougai:

Please be advised that the above-captioned complaint has
been investigated and ig found to be justified. This complainant
charged that the Department of Nighways improperly allowad
excessive clearing of a section line right-of-way near NeCarthy,Azaska.

Findings:
1. In 1970, on the advice of the Attorney Ganeral's offica

and with concurrence from tha Division of Lanis, the
Department of Wigaycys esserted jurisciczion over section
jine rights-of-way, ostensibly to ensur2 consistent
regulation of their use by private indivisuals.

2. Since that tine the Departmant nas ictued latters cf
non-cbjection to persons wishiz: to usc section lin
rights-of—vay, if the Department has objection to the
particular use and deorms it to be in the best intercsts
of the state.

3. There are no lawa or regquiations concarning the issuance
ef thase letters of non-objection or concerning
eceptability of propotad uses of theses easements. Opinionvaries within the attorney General's ¢cffice ac to ths
Derartment'’s statutery authorit: to regulate the usa of
section line rights-of-wey.

4. On May 8, 1975, the cvepartment issued a lotter of
non-objection to Vrangell Mountain Enterprises for ths
purpose of constructing a public access rozcway on
Section 27 and 26, Tv.5S., R.A3E., C.P.M.

Se Subsequently a Hr. Anderson of Wrangell Mountain
Enterprises cleared a 100 foot wide strip of this
right-of-way, and constructed a roache< approxinately
ten feet wide (sea attacned photograrh).

RECEIVER
NOV 2+ 1976
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hvHesden D. Scougal lioverber 19, 1976

Conclusisns
We find this complaint to be justified because:

1. If the Departzrent of Highways has no specific
statutory authority te regulate the use of section
line rights-of-way, letters of non-objestion should
not be issued.

2. If the Department does have jurisdiction over these
easements, their use should ba controllad so as not
to aliow the violation of the property rights of
adjacent owners.

Iocan see no public purpose served by allowing one individual
tec needlessly destroy tha eethetic and monetary valve cf another's
property with the inpiiled approval of state government. If one of
the criteria used in issuing a letter of non-objection is that the
proposed use be in the best interests oz the state, some review
should be made before this determination is reached. The current
precedure provides for no such review, and I understand that the
Department routinely approves all requests.

Recommendations:

i. The questicn of the Department's statutory authority
to regulate tne usa of section line rights-of-way hy
private individuals should be resolved and, if need be,
legislation drafted to clarify the matter.

2. Should it be concluded that the Department does have,
ox should have, jurisciction in this matter, regulations
should be immediately adopted under the Adninistrative
Procedures Act to raguire that:

a. public input be solicited from adjoining land
owners 2s tc the proposed use of a section iine
right-of-way;

b. The Department review a proposed use to determiac
if it is in the bact interests of the state and
wheather or not potential public objections have
validity;

Cc. if approval is given ky the Department, it be for
a specific use and aliow for use of no more of the
€asenent than necessary.

3. Xt em in agreement with an October 21, memorandum to you
froa the Atterney General's office that, in the interin,
letters of non-objection not be issued without the
approval of the Department ef Law.



nesden D. Scougal 3 hove..wper 19, 1976

zi will be glad to discuss this matter with vou further
end would very much appreciats your response to t:ese recommendation
within a month. .

Sincerely,

mee,

Frank Fiavin
OABUDSHAN

FF :da

CC: Jack T. Bodine, Right~-of-Yay Director
Richard Svobodny, Assistant Attorney Generel
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FROM:

_. DATE November 3, 1976

WwHugh N. Williams
}>

Deputy Director
Right of Way Division

susJect: Letters of Nonobjection for
Section Line Rights-of-Way

_ Department of Highways
Juneau, Alaska

Attached is a letter from the Attorney General's office concerning issuance

of letters of nonobjection for utilization of section line rights-of-way.
Please advise your personnel that no further letters will be issued until

the matter is resolved. We would like your comments and suggestions on

the Attorney General's letter, as well as what impact compliance will have

on your operation.

Attachment: As stated
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MEMORANDUM State of Alaska
TO:

FROM.

Jack Bodine PATE October 21, 1976
Right-of-Way Director
Department of Highways

FILE NO:

TELEPHONE NO:f
Richard Svobodryywt\ SUBJECT Section Line Rights-of-Way
Assistant Attorney fal and Letters of Nonobjection
Department of Law
Highway Section

Mr. James Edwards, the ower of real property near McCarthy, Alaska,
has contacted Governor Hammond, Attorney General Gross, Frank Flavin, State
Qrbudsman and the District Attorney's office in Anchorage conceming the
utilization of a section line -of-way across his property, by a Mr.
Andersen, for the construction of roadway to Mr. Andersen's property. Mr.
Andersen apparently ccnstructed the roadway in question under the color of
a letter of nonobjection which he received from the Department of Highways.I have been infomned by Mr. Williams that this letter of nonobjection does
not appear in the files of either the Valdez or Anchorage district offices.
However, I have been informedby Ms. Paddy Moriarty that the Ombudsmanhas
a copy of the letter of nonobjection.

At the present time, there appears to be no standards or regulations
concerning the issuance of a letter of nonobjection for the utilization of
a section line right-of-way. It is the opinion of the Qnbudsman that such
letters not be given wless there is a evaluation of the necessity
for the utilization of a section line right-of-way.

I est that the Department of Highwaycease from issuing any
letters of nonobjection for the utilization of section line rights-of-way
unless the letter has been approved by the Department of Law. In addition,I think the suggesticn of the Ombudsman that regulations be promulgated,
under the provisions of the Administrative Procedures Act,relating to the
use of section line rights-of-way by private individuals, is a good suggestion.
The proposed standard to be met by these regulations would be one of public
necessity and should spell out that no permission to use a section line
right-of-way would be granted un’ess there could be an affirmative showing,
by an applicant, that there was nc substantial public opposition to the
granting of a letter of nonobjection.

In summary, it is the reconmend2tion of the Department of Law, that no
letter of nonobjection should be : concerning section line rights-of-
way unless approved by the Depar’:..1. of Law and that the Department of

Highways
gives substantial consiver ttion to the promilgation of regulations

ting to the issuance of letters of nonobjection.re

RS:Im
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AN DATE November 3, 1976

Hugh N. Williams
Deputy Director
Right of Way Division

_ Department of Highways
Juneau, Alaska

FROM: suBsect: Letters of Nonobjection for
Section Line Rights-of-Way

Attached is a letter from the Attorney General's office concerning issuance

of letters of nonobjection for utilization of section line rights-of-way.
Please advise your personnel that no further letters wiil be issued until

the matter is resolved. We would like your comments and suggestions on

the Attorney General's letter, as well as what impact compliance will have

on your operation.

Attachment: As stated
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OUL NEE
CONNIE 3.510
LARRY MEYER

Wesley MH. Howe
Borough Manager
Matanuska~Susitna Borough, Ine
Box B
Palmer, Alaska 99645

Re: Section line easements,
Our file A-3038.18

Dear Wes:

BACKGROUND

. Determining the validity of any particular section
line easement within the State of Alaska can be quite com-
Plicated. To understand some of the problems which mayarise it is necessary to consider the principals which
govern the creation of such easements.

To begin with, all such.easements flow from a
Federal statute first enacted in 1866. Now codified as
43 U.S.C. §932 it provides:

The right-of-way for the con-
struction of highways over public
lands, not reserved for public
uses, is hereby granted.

This statute standing by itself does not create an easement
across public lands. However, where there has been either:

(a) “some positive act on the part of the appropriate
public authorities of the State, clearly manifesting an
intention to accept a grant", or

(b) “public user for such a period of time and under
\w such conditions as to prove that the grant has been accepted",

ae ot”
he easement is created. Uamerly v. Denton, 359 P.2d 121, 123
(Alaska 1961).

e
ce

,

"he
v The preoccuration with section lines in Alaska

flows from the fact that the appropriate governmental authorities
Saw fit to accept the Federal statutory grant by reference

Ger
to section lines. [Our research discloses that the first

if-
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Page Two
August 23, 1976
Wesley M. Howe

Section1, Ch. 19, Laws of Alaska,
1923, dedicated a tract 4 rods wide between each section of
land in the Territory of Alaska for use as public highways.
The section line was to be the center of the highway. Since
a rod is 16 1/2' wide this particular acceptance of the
Federal statutory grant would result in creation of an
easement 66' wide. That statute also included the following
language:

But if such highway shall be vacated
by any competent authority the title
to the respective strips shall inure
to the owner of the tract of which it
formed apart by the original survey.

{The provision enacted in 1923 was codified as §1721 of the
Compiled Laws of Alaska, 1933 and remained on the books until
1949. In 1949 the laws of the Territory were compiled again
and inexplicably the law passed in 1923 was excluded from
the 1949 compilation. More than that, a table included with
the Compiled Laws of Alaska in 1249 shows that the law in
question is “invalid". Noreason is given. A review of the
session laws between 1923 and 1949 discloses that the law
was not repealed. Thus, there is at least some ambiguity as
to whether or not the law remained in effect after the 1949
compilation. In any event an acceptance of the Federal
statutory grant did not appear again until 1951, and the
acceptance was limited to land owned by the Territory of
Alaska. Section 1, Ch. 123, Laws of Alaska, 1951 provides:

A tract 100' wide between each
section of land owned by the
Territory of Alaska, or acquired
from the Territory, is hereby
dedicated for use as public
highways, the section line being the
center of said highway. But if
such highway shall be vacated by
any competent authority the title
to the respective strips shall
inure to the owner of the tract
of which it formed a part by the
original survey.

was enacted in 1923. ]
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August 23, 1976
Weslcy M. Howe

In 1953 the statute passed in 1951 was amended to include an
additional dedication of a tract 4 rods wide between all
other sections located within the Territory.

Recently our Supreme Court recognized the
efficacy of the 1953 law, now codified as AS 19.0.010.
Recognition came in the case of Girves v. Kenai Peninsula
Borough, 536 P.2d 1221 (1975). A copy of this decision was
sent to Georgia Estes on February 4, 1976. However, the
Girves decision was not concerned with the validity of a
section line easement allegedly created prior to 1953.
Of course, even cases where the creation of the section
line easement is said to have taken place subsequent to
1953 there can be difficult questions of fact involved in
any determination respecting the validity of the section
line easement. These questions would revolve primarily
around the status of the land across which the easement
was to have been created. Was it at all pertinent times
“public" land not dedicated to any public use’and not
subject to any private entry. For example, we know that a
valid entry under the Homestead laws prior to the creation
‘of the section line easement would prevent the creation
of the section line easement. , supra.
Needless to say this can involv s of records
kept by the Bureau of Land Management as well as testimony

I£ the 1949 compilation did not effectively repeal the earlier
law, there is certainly room to argue that the 1951 statute
aid by implication, because it limited its effect to lands
owned by the Territory. Our courts have not yet been asked
to decide whether the 1949 or 1951 legislation would result
in the return of the section line easements created under
the 1923 law to the owners of record of the parcels across
which a section line easement was originally created. How-
ever, that is certainly a possible result given the language
of the 1923 statute referring to the results which take place
whenever the highway is “vacated by any competent authority".

In cases where the proponent of the section line
easement wishes to rely upon acceptance through actual public

Hameriy v. benton
e complicated set

py witnesses. UNnerever tne section easement 18 allegea
to_ have been created prior to 1953 there is a 5 x
dispute over the Of tne 49 compilation and the 1951
statute which was limited to lands owned by the Territory
The 1949 compilation mav have repealed tne 1923 statute.
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Weslcy M. Howe

use rather than through acceptance of the Federal statutory
grant by the act of the State or Territorial legislature,
there will always be questions of fact concerning the
duration and extent of the use. Was the use sufficiently
“public" to justify the court in concluding that the
public accepted the offer contained in 43 U.S.C. §932?
There have been cases holding that the use was insufficient.
Thus, there will always be risk involved in relying upon
the fact that a road has been in existence and used for
a considerable period of time. It is possible that the
current use of the road is not representative of the use
which was made of it at the time when the acceptance must
have been made if it is to be effective (i.e., prior to
the time that the land passed from the public domain or
was segregated for some particular public use). While
there is always the possibility that an easement by pre-
scription has been created as a result of the substantial
use of the road in question, that possibility also raises
numerous factual guestions. Your attention is directed to
my letter of October 21, 1975 addressed to you. A copy is
enclosed for your convenient reference. °°

After clarifying the request contained in your
letter of August 11, 1976, I prepared a suggested amendment
to MSB 16.32.030 dealing with the section line easement. A
copy of the proposed amendment is enclosed.

Very truly yours
B EASE Beatenhs OLA Mths
37 W. Sedwick

JWS: swe
Enclosures

CU
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mr. Adv) LL. clelter, Jr.
City ALtLorney
Clty of Ananorare
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Ansnorage, AlASkA

Mas Mighteoretny alone vet oon Lin

pear “Aari:

This i8 in response to your request for my optnion concernin
the above sudject.

As indicated in mv memorandum to the Director, Alnasks Row
Commission dated September 12, 1956, Lt is my cninton that Ch, 29
SLA 13923 and Cn. 35 SLA 1953 were effective accentaness of A
dedteation made by the United States pursuant to the authority
of she Act of July 26, 1866 (1M Stat. 2543; 8.5. 24773 N3 USC 94>)
My abinion on this mitter has not chanfed notwithstanding Opinion
‘In, Ll of the Attorney General of the State of Alaska dated dd7
2%, W942. i/

Althoumh it is my opinion that the Coreroelins lawn vere
affantive agceptances of dedieatbeons made bv the Pederal Gove vrie
mot toere are a number of leral principlesthat must be taken
Inge soasideration to determine whetner or nol av seevion dine in
Alaska has vpeen effectively dedteaated for hinliway ournoses cand to
Anover the questions set forth In your letter of Januar Lt, 24%
nese principles are:

1. ‘he de‘lication by the United States oursawnt to toe
hes of July 26, 1666, sunra, deas not take effeet untti
the date of the acceptanerr of the dedileawtion by otate
authority or by public use, 2/

lf #AGbucnAd herakd Laynpavious Gate naailenee WE kite VE RRT TALS
Retosney General redacing to Girke carbteat, Mare qeatretia ices
inedades: letter frien tie Apbarmae. denaiad tea tie, Hina 4.0 Ait pees
Hevert GY, LeSe seeeedtiiae Meo APP ee eed tdi Seb bad hee fey
Garribbels Gagegrvisae UB) dated ot), Peiagg cud deetaese ieee
toe Atdegney Gegerdcl Lo fir. Ramee a. Gentaevteut “ay tuo,

bY Roloen vy Pileat Meand oo id Fa WT oe.
- :poy vy, Less Pyare dy ’ Jt asctik Hels Pyterreege oye weep deeb

tyefod Pyed Tey, Mire ov we of leatuya
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2. The Offer of the United States to dedicate public lands
for Atgivay purposes pursuant to the Act of July 26, 1605
ternminat nan

we Oh afPonot 3unanee of patentAccepted prior,to the is
by the United :“States. . 3/naa eens =

3 4" dedication by the United States pursuant to the
het of July 26, 866 rejJates only vo nublic Jand of the
United States, ard does ot apply to pubic land reserved
for publie uses cr publie lands ALLAlvy entered under the
yolie land law Accordtinrly, 1 Sublie lands of the
“nated ot ates have been withdrawn or reserved by the United
vtate for public uses 3, Or enterd under the public land
laws by private individuals prior to the accentance of the
dedicution, such lands are not subject to the dedtleation
provided ‘a 1 a, sO) lon as such landsmw the het of July ob,
emain wlthdrawn or reserved ar are subject to a valid prtie
vate right Initiated prior to acceptance of the dedieatton, N/

nh, There can be no acceptance of e dedic ton vrovided
by the Act of vuly oh, 1966, by virtue of Ch. 14 SLA 1923
or Ch. 35 OLA 953 until the publi lands have been surveved
and the section Jines Tablished,%5/¢
5 The dedieation by the United States pursunnt to the Act

accented by the tate or b publicof July 26, 1266 once
use remains in effect unjess vacated pursuant to applica):
Ina. G/

.-af . tm t v 4 rh {ur 156 P.2a 207

N/ fore
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Re: Rieht-of-“vay rlonz Section Lines Pare Three

In orier to apply these ternl principles to the situation
in Alaska, 1% wil) be helpful) to review te Alaska law relatine
to ripniseafeway on section lines. The pertinent lenislation is
a3 follows:

l. Chi. 1% TILA
paper Ley Aobemaet oof fave ports wilde bBebteveon each
Auntins of jJand in the Terrlhory of Alanka 1s
hepeuy dedileatad for use ag publie himhenvs, the
seetion line hbelnan the eenter of the hifhway.
wut Af such hipiwiay be vacated by any cennetent
authority the title to the respective siripn

inure GG the owner of the tract of whiten
in Parmed a part by the ortrinal survey.

Apnreved April 6, 1923. fendified an See.
AF72Z2E CLA 1934) ™

—_— =

>, wh. lL. E¥tranrdinary Session Laws of lanka poNa

This Aet provides in pertinent part as follows;
* * *# "£11 Acts or parts of Acts heretofore
enacted by the Alasky Lermislature which have
not been incorporated in said conmplintion
f[i.e@. ACLA 1949] because of previously enacted
meneral renenl clauses or by virtue oF renpeais
by immlication or otherwise are hereby repenied,
Sec. 3: An emerfency is hereby declared to
exist and this Act shall take effeet immediately
upon its passame and anproval. 7/
Approved January 18, 1949

3. Ch. 1°23 5LA-1951
seetion 1. A tract one hundred feet wide bee
tween each seetion of land owned by the Territioryv
of Alaska or acquired from the ‘erritory, ts here-
by dedicated for use as public hishuaya, the
tion line being the center of sald hivhway. fut
if such hirhway shall be vacated by any canpetent
autnority the title to the resepetive strins shall
inure to Lhe owner of the tract of wubich Lt formed
aonnart by the ortminal survey.
Approved arch 26, 1951

7/ Ch. 19 SLA 1923 as codified in See, 1721 CLA 133 was not
incorporated in ACLA 1949 and was therefore renenled efrective
January 14,1949.

.
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N, Cse 35 SLA 195 3Ca. YG SLA 133oeeaetion e A tract one hundred feet wide bee
tween each section of land owne:l by the Terrie
tory of Alaska, or aequtred fram the Terrltory
and ao tract four rads whde betveeon a1 other
seetions Jn the Territory, Ls hereby dedicated
for use as publle highways, the section line
pediniz the center of sald riptiiteofewiy. But
if suce nirnway shall be vacated by any compe-
tent authority the title to the respective
2itrins shall inure to the owner of the tract
of which formed a part by the orirminal

3/survey.
Approved March 21, 1953.

Je A orre
n 19.39.9190

aCe 1). 10.010. Dedicnution of lan?’ for vyublie
hirhvays,. A tract 190 feet wide between each
section of land ovned by the state, or acquired
from the state, and a tract four rods wide bee
tween 4]] other sections in the state, is dedie
cated for use as public hirhways. The section
line is the center of the dedicated rirint-of—=
Ways If the highway is vacated, title to the
Strip inures to the owner of the tract of which
it formed a party by the orlipinal survey.

As can be seen, the foreyoing lerislation relates to riphts-
ofeway cn section lines of lands owned by the Yerritory and State
of Alaska as well as nublic lands owned by the United States.

Consideration will first be siven to sectlon line ‘ightse
ofeway over public lands of the United States.

PUSLIC LAND OF THE UITTED STATES

AS held in Costain Turner Count =
Vv. . 36 NY Pa Sete 8 Ch. 1a

suf 1922 would constitute the first statutory acceptance by the
Veontis weg of Alasia of the dedleation yy the Un oh ee oD nurse
Suan sQ ¢ne ‘.Ast of July 26, 1866 for section lines on tie pubit
lands of sne United States,

To determine 1f a fourerod riphteafeway has heen psotabe
lished as to 2 spestfiec section Line on the publle Linds of

&/ This: statute in effect re-enacted Ch. 19 SLA 1923 as such
Chapter applied to public lands of the United States.
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the United st ite by virtue of the acceptance of the dedication
contained in ch. ) ol A 1Ve%3 or Ch. 35 SLA 1953 one must apply
the principles at lias set fortn above to the facts tn each voare
ticular instanee are not readilyAn tiase principles and faet
suse\eptible to a broad reneral disenssion, 1 wiil sent forth
cer tain questions maid speci fle situations whieh can exist and
my conchu5ions an Lo these situations based on the lroreoine
orinciples of lsaw,

i. dhat tu the effect of a section line bein surveyed
and in existenee prior to April Be 19RD the effective
date of Ch. AW SLA 1923?

(n) mr the section line was surveved rior ta
April 6G,1973, and the land abuUttar THESne the seetlon
line was not natented or withdrawn or reserved

ior public uses, or_entered by private parties
nier the publie land aws on April oo, st

€
“ rod on each side of theered richt-ofeway,section Line Was created This rirhte-ofera

wousd still be in existence today unles specie
Fieally vacated by competent authority.

(>) If the ection line wa surveyed priar to

tRe= fi i) and the land buttinge the ection
1 Was drawn or reserved for publite wane
Drventered by a private parts or patented to apoe private aww on Ssucn ¢ 2 rirht-ofeway WAS& Ves

9ene
ra

a priv ate entry existing on werd ds

is“os Ye went to patent, the entryman patente[TR OF
“would take the Land patented free of anv. section |

a: i¢
jof , dine rignb-ofesay Also, all “public. lana patented

“prior to AprilG, “y92 3 would not be subject to aMri9 -gection line rirht-ofeway.~
«XK

(2) tf the neettion line Was nat surveved AS o
Apri) &, 1973, ne ripnt-of-way WAS ereated |afe: of that date,

ee If the seeLion Line was not es tabJ ished on Apr} en
o

effect of a La ay? oe 1192%3, What is the urvey sub:sequent6, 19°43, the effective date of Ch. 19 SLA 3 and prisr
ty January 14 1949, the dante of the repeal of Cy. 19
2Lh V2 3%

a) if the section line wris surveyed between
bag ane the JandApril 6, 1923 and January 15,

abutting the section line Was not withdrawn or
Sa rvelgs @CCOM Pit

118-49 23 CO
4 é-23 +

I-'1G@-4F te 335-53 eee oO

a- -~§3 freseer - a3 es /s
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reserved for public uses or entered by a private
party ut the time of the survey, 4 terod right
ofeuay, 2 rods on each side of the seetion line,
vac erented, This rirhteofeuay would subldo be
In existence today unless soeclfienily vacated
by competent autiorlty.
(>) If the section line was surveyed between
Arpil 6, 1923 and January 13, 1949, and the
land abutting the section line was withdrawn
or reserved for public uses or entered by a
private narty at the time of the survey, no
ripht-ofeway would be created at tne time of
the survey. In such circumstances, if a prie
vate entry existing on the date of survey rocs
to patent, the entryman patentee would Lake the
land patented free of any section line riphte
ofeway.

3%. If the Jands abultine a surveved sectton Tine existine
on April GG, 192?3 were withdrawn or reserved for nublie uses
or were entered by a private party on April] 6, 1923, what
would be the effeet of aA revokatlon of the withdrarnd) or
reservation or relinquishment of the private entry made
on or after Aprll 6, 1923 and prior to Jannary 18, 1Gha?

(a) Such land would become unapproorlated public
Jands and a fierod richt-eofeway, 2 rods con euch
side of the section line, would be created. This
riphteofewav would still be in effect today unless
specifically vacated by competent. authority.

h, If the lands abuttinr a section line were withdraun
or reserved for publie uses, or were entered by a private
party at the time the lands were surveyed when such survey
tonk place subsequent to April 6, 1973, what would be the
effect of a revokation of the withdrawal or reservation
or relinyquishment of the private entry mde on amd acter
such survey and prior to January 18, 194499?

(a) Sueh Jands would beeome unappropritted publie
lands and a Nerod rirhteofewiy, 2 rods on ench
slde of the sectlan line would be erentei., THis
ripehteofeuay would stlil be jn effeat tedavy unless
snecifically vacated by competent authority,
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5, What was the effect of the repeal of Ch. 19 SLA 1923
on Jnauary 18, 1949?

(a) Tnis reneal did not_affect the rights-of=
Way that vere oreviously esuabTished”enoe avetlon~lines as set fortii\abave. Such, Sealaityare Still in existence unless “spee}Tleallyvacatedbycompetent Authority.=
(v) The repeal of Ch. 19 SLA 19°93 on January 15,Wi, nowever, dJd ereate a situation wherein
section lines that were surveyed on the publlie

TONG andlands in Alaska betyveen January
sr,Mareh 21, 1953

.
the date of Ch. 3) "SLA 1953, pestmia not be subject to the Nerod riphteofaway2aai: se of thee repenla/ An illustration of such~

“ES sltinrt fon 4 where the ripiteofeway did not +
étake effect prior to January 18,

e
1949 because

the sectl nes were no. oD ve od prior to
tnat tire. nereafter, subsequent to Januaryyo 1d, 1949, and prior to March 1, 1953, the lands
were

N
furveved and entered by a private party 2

patented to such party. ouch varty sould take
patent free of any ripht-ofeway on the seetion
line,
A further example 1 ghere the lands were sure
veyed prior to January 18 1949 but no riphte
ofevay vas created because at the Lime the landreS wa surveyed

D+ t it was reservedFor publicuses,After January 18, 19Ng, thereservation was
7 ere revoked and a private entry was mile prior to

L¢ Vareh 25 123. Vhis entrymoan, lf ha ombiiedued
pitent to tne lan: would obtain sueh patent
free of any section line rishte-ofewsay,

6. hat is the effect of Ch. 39 SLA 3953 as now amended
and codified in A.5. 19.19.9109?

Li7/ we (a) It Was in effect a reeenactnent of Ch, 1)
SLA 15; 3 AS such chanterappliedto publie lands
of the United Statesfee,

77é
4 It ha no effect on the section line *trthtse

ofeway oreviously created over public lands of
je jee asts ates by Ch. 19 SLA 19E3de suchf ve yas, tne United

rigntseofeway are still effective unless vac steala $F by competent authority.
on

fe
r@

af retr
- © &

47
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(ce) If the section line was surveyed on oublie
lands of the United States between January 13,
W459, the date of the repeal of Ch, 19 SLA 1923,
and March 1943, the effeetive date of Ch. 3%
SuA 195%, and the land abutting the seetton line
win not patented, or withdrawn or reserved for
publie uses or entered by a private party on
Maren 2], 1953, a Nerod righteofewnay, 2 rods
on each side of the section line was established
Tnis ripvhteofeway would sttll be in existence
today unless specifically vacated by competent
authority.
(9) If the section line was surveyed on oublic
lands of the United States between January 15,
1949 and Mareh 1, 1953, and the Jand abuttin,:
the section line was withdrawn or reserved for
public uses, er_entered by a purty orpatented to a private partyon TMiren 21, 1957,
no rirht-ofevwa: was created. In such circune
stances, if a nrivate entry_existinsg on Varen
21, 1953 vent to patent, the entryman naitentece
would take the land patented free of any seetion
line rishteofewny. Also, all publte land sure
veyed between January 16, 1949 and 7d,
1953, which was,patented prior to March 1953,
would not beSubject to a section line ripht-of-
Waye

(ec) If the section line was surveyed between
January 15, 1949 and Mareh 21, 1953, and the
land abutting the section line was withdrawn
or reserved for public uses, or entered by on

private party on Varch 21, 19593 and subsequent
to March 21, 1953, the withdrawal or reservatior
was revoked or the private entry relinautshed,
such land would then become unapproprinted
public lund and a Nerod rinht-ofeway alone
the section line would be created. This richte
ofevway would still be in effect todav unless
specifically vacated by competent authority,

(f) If a seetlon ine on publte lands of the
United States was surveyed after March Ob, 1793,
and the land abuttiny such seetion line was not
withdrawn or reserved for public uses, or entered
by a vrivate party at the tine of tins survey, oa

Nernd righteofeway, 2 rods on ench stde or the
section Jine was created, This riftiteofewiy
would still be In extstence today unless vacated
by competent authority.

Thame
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(er) If the section lin was surveved after
Maren 21, 1953, and the land abutting such eo
section line was withdrawn or reservey for AS fC

Parkyonpublic uses
the date of nesofeuny alonr
the section line’ would be created. If the
private entry existing on the date of the
survey went to patent, the entryman patentee
would take tre land patented free of any sece
tion line rirhteofeway.
(h) If the section line was surveyed after
March 21, 1903 and the land abutting the
section Jine was withdrawn or reserved for
publle uses or entered by a private party on
the date of the survey, and subsequent to the
survey the withdrawal or reservation was ree
voked or the private entry relinquished, such
land would then become unapproprlated public
land and a Herod rirhteofeway along the section
line would be created. This rischt-ofevay vould
remain in effect unless and untll vacated by
competent authority.

WRTET TORY OF SATE GF AOASKA LATO

The problems relating to section line riphts-ofeway on lands
previously owneed by the Territory or now ovned bv the State of
Alasv%a are not as involved as those relating, to such rightseoqre
wavy on public lunds of the United States. “The vrensons for this
are twoefold,

Pirst: Almost all of the lands owned by the Territory were
#ranted to it by the Federal Governmentby Act of Conmress., an
ezample of such fet is the Aet of Mareh Ny Ws (38 Stat,
46 USC 354) «ranting lands for school PpUPrpases Lo the i beryof Alaska. This grant of publile lands by the United Srater to
the Territory did not become effective to pass title to the
Territory until) the lands were surveyed and the seetion tines
ascertained, NZ MSC 751; U.S. State of Mya., OF S.Ct. 13.9,
$31 U5. 449, 91 LIEN. 1599, Accordingly, Lf the lands were
surveyed subsequent to April 6, 1923, the effective date of
tne 19 SLA 1923, the State would acquire title with a seettonline easement. If the lands were surveyed prior to Anrtl Oy
21323 and retained by the State subsequent to Anril 6, 1973,<ne lands would also be subject to such a richteofeuny,

Kiphteofeay alone Seetion Lines

entereu’ oy apr
the survev. no
“or
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However, there are two situations where such lands aecqutrved. by
tne omyverricory from the Federal]

Government would not beSublecta <,to 3ucn ce riveat of way. These are:

1. ere the land was surveved and title passed
to tne Territory prior to Avril 6, 109% Na tlre
rerrs oryf conveye 4} such Jand prior to April b,
LG: (it Ls very unlikely that vou will fined
SUC, a sltunrtion )

€
i)

e Where the land +ewee 3 surveyed and title nassed
meto t! i@ 1@ rritory subsequent to January 15 Lay)

the date of the reneal of Ch. 19
ce gt

SLA 1924, ana
prior to “Maren 26 L951 the @la ective date of
re,‘othe 1? 3 Od. 19 } gf oar aca land a3 conveged
by tie serrictory prwor to March 26, 991. (it
4s Also ve y unlikely that this situation will
arise.)
DPASNds aes now conitfles in37 virtue of Ch. 123 SLA 195)

Aad. 15.19.9010 4]1 1 nds 2equired from the Territory or he
State of Alaska on ar after the effertiveMareh 206, 1951
@ w uch he subtect to 4 J00-faot seettion Jine aneerent,
5 Laat On side of the section Tine. hecordingly thereIDBeR to ae no section Jine riyshteofeuay problems Ww to 1e rr $

tory «6 Ate lands transferred into private ovnership an or
after arch 26, 14

peciftsWhen the foreroing conelusions are applied to the
question asked in your letter of January 14, 1968 Lt can sg

Leanel of theascertained that if a nomesterader entered publi
ownited State subse yuent to January 13, WAI, the dute af Ne
repeal of Ch. 19 SLA 1923, and prior to Maret a

| 3993, the
date Ch, 19 oA 19°3 was reeenacted as to public Innds of tne
Unite States, whether or not he would take the land subject tu

te.a section line right-ofeway woula denend upon tie tacd -c of the
survey of the section line in question, Ts the ection Tine
WAS #surveyed prior to January 18, Why, and Tand abuttinges
tne section land was unapproprtated public land av Lhe Lime on
tne survey or anv time prior to the homestead entry, the e1
man would take the land subject to the ection line ¢* LOMeh.

the innd WAS urveyed subsenuent to January 334 LdkgYovever, 1!
ana prior to March »} 1953, the homestead entry initiated bee
tween such aates if lt woes to patent would be natented free

S/ Ch. 12%:531A 1951 re-established section line rishit “¢t Way
an ALI Yands Territory,oyned ay the
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of any section line right-of-way. ‘The same nrinciples would anoly
to one wno made entry on January 17, 1949. If the lands were sure
veyed any time prior to his entry and the land abutting the section
line was unapprropriated pubjiec land at the time of tne survey cr
any time prior to entry, the entryman would take the land subject
to a seetion line rirhteofeway, However, if the land was) surveyed
subsequent =n uin entry and his entry foes to patent, he would
take the Jand (rea of the seetlon line rirhtenleway. Accordinrly,
the date of survey in most of the cases is the determining factor
as to whether or not a section righteofeway is established.

I feel that the forerotine discussion encemasses most of
tne situatlons vou will encounter, however, if vou have further
questions, nlease let me kno.

Yours very truly,

Co MTLES
MOORE &

NAYES

LotSachiae
EF /cs
Enclosures
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555 Cordovs Street
Anchorage, Alaska 99501

ROAD RIGHTS-OF-WAY

Roads may be considered as of two classes, (1) private access roads, and
(2) public roads,

1. Private access roads - There is no Federal law providing for rights-of-
way for private roads as a means of ingress or egress from one's property.
Such roads, which are considered roads of necessity, are usually constructed
over vacant unreserved public lands without any action on the part of the
Government,

Such private roads may be constructed along section lines or otherwise, if
the land affected is vacant, unappropriated and unreserved. If reserved,
permission should be obtained before construction from the Federal agency
having jurisdiction and control over the land. In the absence of any
specific Federal law, it is impossible to say what width one mayclaimfor
theright-of-waytoryrprivate roads,but_it.would_probably|be held“to be_of
such width as isis reasqnably necessary £fortheconstruction “and mand_waintenanceof the road. Moreover, the rights ofa“person ‘inand to roads so constructed,
if quéstioned by a subsequent entryman, must be settled between the parties
in controversy by an amicable agreement or by the local courts. Such roads
under the common law are considered as "easements by necessity”.
2. Public roads - Public roads and highways in Alaska are generally estab-
lished and constructed by the Bureau of Public Roads (formerly the Alaska
Road Commission) under authority of the Act of June 30, 1932 (47 Star. 446,
48 U.S.C. Sec. 32le, seg.}. These roads may or may not follow along section
lines,

Public roads may also be established under Section 2477 of the Revised Statute
(43 U.S.C. Ses. 932) which provides: "The right-of-way for the construction
of highways over public lands, not reserved for public uses, is granted,"
This act constitutes a standing offer of a free right-of-way over the public
lands not reserved for public uses, and becomes effective upon the construction
or establishment of fhe road or highway, in accordance with the Statessa
Territorial laws. Chapter 19, Session Laws of Alaska (1923), and incorporated
in theCompiled“Laws of Alaska, reads as follows:

"Sec. 1721 Strio between sections reserved. A tract of four rods
(66 feet) wide between each section of land in the Territory is
hereby dedicated for use as public highways, the section line
being the center of such highway. If such highway shall be
vacated by any competent authority, the title to the respective
strip shall inure to the owner of the tract of which it forms
a part of the original survey (1-19-23)."



The Territorial Act of 1923 was an acceptance of the right-of-way grant|
made by R.S, 2477, supra.. However, the 1923 act is listed as invalid in
the New Alaska Code of 1949.

The Territorial Act of March 21, 1953, was designed to reinstate and
broaden the aforementioned Section 172] which had been left out of the
Alaska Code of 1949, and may be considered as the effective law as of
March 2}, 1953, since it appears to be enacted pursuant to Section 2477
of the Revised Statutes (43 U.S.C. 932) mentioned above,

The new act reads as follows:

"Section 1. A tract one hundred feet wide between each
section of land owned by the Territory of Alaska, or
acguired from the Territory, and a tract four rods wide
between a1] other sections in the Territory, is hereby
dedicated for use as public highways, the section line
being the center of said right-of-way. But if such high-
way shal] b2 vacated by any conpetant authority the title
to the respective strips shall inure to the owner of the
tract of which it formed a part by the original survey.”

In connection herewith, attention is called to the Federal act of July 24,
1947 (61 Start. 418, 48 USC sec. 321d), providing for a reservation of
rights-o!f way in patents to land thereafter taken up, for roads, highways,
ete., constructed or to be constructed by or under authority of the United
States or of any State created out of the Territory of Alaska.

It_ will be noted that the reservation of rights-of-way for the construction
of private access roads is not contemplated by the 1947 act. Rights-of-way
for such reads over land subsequently entered or in private ownership must
therefore be acquired through amicable arreement or as provided by the
Territorial law (Chapter 35 - Session Laws of Alaska 1953).

The width of public highways in Alaska was fixed by Order No. 2665 of
October 16, 1951 by the Secretary of the Interior.

A road or trail which has been used by the public over public land for a
period of time would no doubt be held by the legal authorities to be a
public highway, and to be fully protected by R.S. 2477, supra.Se ener
For further information concerning this

question,
see Section 932 of Title43 of United States Code Annotated,

(Source of Information: Memo of 5/25/54 to
Manager, Anchorage District & Land Office,
from Area Adjudicator)
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Memorandum

To Director, Bureau of Land Management

Fron: Associate Solicitor, Division of Public Lands

Subject: Appropriation of rights-of-way on public lands for
government use

Your office's memorandum of July 9, 1958, called to our
attention memoronds doted Feoruury 14 and 24 from the Fiele
Solicitor to the Area Administrator, both et Anchorage, which discuss
the effect of Federal oppropristion of rights-of-way on entries and
Indian oceupancy claims. We have hod odditional correspondence with
the Field Solicitor on this question.

The courts have zealously protectcd the rights of those
who have mede valid entries, locations, and selections on public
lands. In EKastines R.R. Co. v. Whitney, 132 U.S. 357, 364 (1889),
the court found in favor of an allowed hemesteac entry against a
rallrose company claiming under o Congressional grant by the act of
July 4, 1860 (14 Stat. 87), stating that

"So long ae it remeine = subsivuting ontiry of
record, whose legality has been passed for by the
land authorities, and their oction remains unreversed,
it is such 6n appropriation of the tract as segrcgates
it from the public domain, ond therefore precludes it
from subsequent grants."

See also Cornelius v. Kessel, 128 U.S. 456 (1888); UnitedStates v
NorthAmericanCo. , 253 U.S. 330 (1920); Payne v. CentralFacific
R.R,_LR. Co., "255 U.S. 228 (1921).fo

The Cepartment also has long recognized the vesting of rights
by those holding allowed entries, for example, against loter Covern-
ment withdrarals of: public lands. Qn. Atty.Gen., 1 L.D. 30 (1881);
Nathais Foert, 14 L.D. 589 (1892); Instructions, June 6, 1905 (33 1..D.
607, 608). In the cases of May C. Sands, 34 L.D. 653 (1906) and Johan
]., Maney, 35 L.D. 250 (1906), cited in the Field Solicitor's memo-
rarndum, the withdraval order appears in eoch case to have preceded
allowance of the entry:: The former case held that an entry is a con-
tractual right agoinst the Government. We find no clear basis moreover
for the suggested distinction between "specific" ond “general” recla-
mation withdraszals. See 43 CFR 230.15; Edward F. Smith, 51 L.D. 454
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(1926). Certafaly none of the cited decisions hole that the entrymnn
could be deprived of his entry without compensation.

We-cannot doudt thet on appropristion of lands -by a Govern-
ment agency under the Instructions, January 13, 1916 (44 L.D. 523),
would be subject to sny valid entry existing at the time of tract
cporopriation. The Solicitor has said that: :

"In practice the Department has limited its
authority to reserve from grants made by patent, road
and other rights-of-wey constructed with Fedcral funcs
to those cases where construction preceded the initia-
tion of the right on which the patent is based.
Instr
Sn es Coe, ees See 1915 (44 L:D. 329) andof Avgust 33
In ructions of Janusry 3, 1916 (44 L.D. 513)

Opinion of April 23, 1958 (65 I.D. 200, 202).
Surely an allowed entry is such en "initiation of the right" as to
protect it from loter sppropriation by a Government agency without
compensation. See Solicitor's Opinion of September 30, 1921 (46 L.D
459, 462). We find no evidence that the entries involved in either
the 1915 or 1916 Instructions preceded the Government appropriation,

The Department's disinclination in the instructions te ac-
cept “a mere survey" a% "an uppropriation of the lend to the pudlic
use", cnd wrping "staking the oreo", can hardly be explained except
cs provision for giving notice to later entryaen that they could only
enter the lands subject to the Government's appropriated rights. To
be fully consistent with these instructions ond the regulations (43
CFR 205.13), we should not encourage Federal agencies to rely on mere
filing of o nap, without staking the area on tne ground sufficiently
to evidence an octual appropriation of the land.

The courts have held that a mere settler, who has no allowed
cntry, has no rights agsinst the Government. ‘Yosemite Valley case,
82 U.S. 77, 87 (1872). Like allowed entries, however, we velieve con-
tinued Indian occupancy in good faith would receive protection ageinst
later appropristions. See A.S. Wadleigh, 13 L.D. 120 (1891). The
Congress may of course extinguish the occupancy rights of any Indians.
See Ugited States v. Senta Fe Pacific Ruilroad Co., 314 U.S. 339, 347
(1941); Tee Hit Ton Incinns v. United States, 348 U.S. 272 (1955).
Indian occupancy rights are otherwise protected against later adverse
clajus or Government withdrawols. Cramer v. United States, 261 U.S.
219 (1923); Schumacher, 33 L.D. 454 (1905); DepartmentalOpinicn,
56 I.D. 395 (1959).

In the Tee Hit Ton case supra, the Supreme Covrt held thot
Congress could by stetute refuse to recognise Indian tribal rignts
of occupancy and disqualify Indians from compensation for the taking
of timber under a specific statute providing for such timber cutting.
The case did not hold that a Federal agency could ignore actual
occupancy by en Incian, or group of Indians, without specific provision
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We recognize the additional acuteness of the j#oblem in
Alaska since the repeal of the act of July 24, 1947 (48 U.S.C., sec.
321d) by Section 21(d)(7) of the Alaska Qnanibus Act of June 25, 1959
(73 Stot. 146). See Associate Solicitor Memorandum, December 23, 1959,
to Regional Solicitor at Juneau. However, the needs of Government
agencies should not override the necessity for giving entrymen and
Indion occupants every protection afforded them by previous Judiciol
ond administrative rulings in the obsence of contrary legislation.
The Field Solicitor's memoranda of February 14 ond February 24, 1958,
to the extent that they ore inconsistent with this opinion, shouldnot be followed,

C. R. Bradshar

6U8. 4-60

Intericr--Duplicoting Section, Washington, DB, C.
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Note 120
theie laade, Cubbins v. Mississipp! River
Commissivn, Mias.1016, 36 8.Ct 671, 241
U.S. 351, 60 L.Ed, 1041,
Landownor cannot of right obstruct

navigation over his lands, though with
permission of state he may build a struc-
ture which is an obstruction. U. 8. v.
Tennsylvania Salt Mfg. Co., D.C.Pa.19%6,
10 F.2d 476.

The riparian owner on a public nay-
igabie river has no right to fl) the river
even to low-water mark, oe to place ob-
structions therein between high and low
water marks, without expresa authority
from the commonwealth. Black v. Amer-
jean International Corporation, 1910, 107
A. 737, 204 Pa. 200.
' Riparian owners have absolute right to
have waters of navigable stream, at thelr
propertics, coutinued la t(beir natural coa-
dithos, free from any interference or ob-
struction. Little Valle Fibre Co. v. Hen-
ry Ford & Son, 1926, 217 N.Y¥.S, 634, 127
Misc, 854,

Roard of supervisors waa unauthorized
te grant peratlssion to riparian owners

PUBLIC LANDS. Ch. 22

te balld bridge from Island to shore of
navigable take. Morgan v. Kiosa, 1928,
221 NW. 113, 244 Mich. 162.

In go far ag the atructures erected by
the riparian owner on an inland naviga-
ble menandored lake interfere with the
public rights of navigation aad its ia-
cidents, the riparian owacr takes and
holds such rights subject to the public
rights. Doemel v. Jants, 1023, 103 N.W.
303, 180 Wis. 225, 31 A.L.R. 900.

131. Water pewer
A riparian owner may make such rea-

sonable use of the water ef a navigable
Tiver for power or other purposes as
does not matertally interfere with nayi-
gation. Blasell Chilled Plow Works vy,

South iend Mfg. Co., 1916, 111 N.B, 032,
61 Ind.App. 1.

123. Wharves, plera, decks, ete.
Obstruction of navigable watera gen-

erally; wharves; piers, etc.; excavations
and filling in, see Notes of Declaiona ua-
der section 403 ef Title 33, Navigation
and Navigable Waters.

§ 93la. Authority of Attorney General to grant easements
and rights-of-way to States, etc.

The Attorney General, whenever he deems it advantageous to the
Government and upon such terms and conditions as he deems advis-
able, is hereby authorized on behalf of the United States to grant
to any State, or any agency or political subdivision thereof, easements
in and rights-of-way over lands belonging to the United States which
are under his supervision and control. Such grant may include the
use of such easements or rights-of-way by public utilities to the ex-
tent authorized and under the conditions imposed by the laws of such
State relating to use of public highways. Such partial, concurrent,
or exclusive jurisdiction over the areas covered by such easements
or rights-of-way, as the Attorney General deems necessary or desir-
able, is hereby ceded to such State. The Attorney Genera) is hereby
authorized to accept or secure on behalf of the United States from the
State in which is situated any Jand conveyed in exchange for any
such easement or right-of-way, such jurisdiction as he may deem
necessary or desirable over the land so acquired. May 9, 1941, ¢.
94, 65 Stat. 183.
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§ 931b. Repealed. Aug. 10, 1956, c. 1041, § 53, 70A Stat.
641

Historical Note

Section, Act July 24, 1046, e. 566, § 7, way to States, ete, and ts now covered
@ Stat. 43, authorised the Secretary of by section 20s of Title 10, Arined Sorccs,
War to grant ensements and righta-of-

§ 931c. Permits, leases, or easements; authorization to

grant; payment; limitation
The head of any department or agency of the Government of the

United States having jurisdiction over public landa and national
forests, except national parks and monuments, of the United States
is authorized to grant permits, leases, or easements, in return for the
payment of a price representing the fair market value of such permit,
lease, or easement, to be fixed by such head of such department or
agency through appraisal, for a period not to exceed thirty years
from the date of any such permit, lease, or easement to States, coun-
ties, cities, towns, townships, municipal corporations, or other public
agencies for the purpose of constructing and maintaining on such
lands public buildings or other public works. In the event such lands
cease to be used for the purpose for which such permit, lease, or ease-
ment was granted, the same shall thereupon terminate. Sept. 3,
1954, c. 1255, § 1, 68 Stat. 1146.

Historical Note

Legtalatlve History: For legislative history and purpose of Act Sept. 3, 1954, see
1964 U.8.Cuode Cong. and Adm. News, p. 3022,

§ 931d. Same; additional authority
The authority conferred by section 981c of this title shall be in ad-

dition to, and not in derogation of any authority heretofore conferred
upon the head of any department or agency of the Government of the
United States to grant permits, leases, easements, or rights-of-way.
Sept. S, 1954, c. 1255, § 2, 68 Stat. 1146.

§ 932. Right-of-way for highways
The right of way for the construction of highways over public

lands, not reserved for public uses, is hereby granted. R.S, § 2477.

Historical Note
Derivation, Act July 26, 1866, ¢ 262, of Oregon, for the construction, ete. of

§ 8, 14 Stat, 253. the Columbla River Highway, a right of
way over certain lands acquired and held

Columbia River Highway. Act Mar. 4,
1921, c. 104, 41 Stat. 1437, authorized the
Secretary of War te grant to the Btate

265

by the United States in connection with
the Improvement of ‘he Dallas-Celile sec-
tion of the Colun Biver.

‘
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Bubmerged Lands Act As Net Affecting
Provisions. Provisions of this section
as nut amended, modified or repealed by

PUBLIC LANDS
_ Ch, 22
?

the Submerged Lands Act, sce section
1303 of this title.

Gross References

Provistons for tranefer of rights of way by settlers, see section 174 of thie title

Notes of Decisions

Abandenment 6
Accoptance of grant 4
Admlesibility of evidence 37
Burdea of preset 2
Charges 13
Condemnation 13
Dedication 72

Kilect of gtant $
¥atablishment under etate law §&

Kvldence
Admissibility 37
Suffictency 28

Grant of right-of-way 1%

Womestead entrymen 16
Jadiclal notice £5
Limitations 2
Lecal authorities 15
Nature of grant 2
Obstruction of highway 16
Parke 17
Ploadluge 24
Proscriptien 8
Railroad right-ef-way 18, 19

Effect en railroad lands 19
Reservation for Indians 21
Beosorvation ef right-of-way 26, 31

Indians, reservation for %1

Subsequent conveyances Li
Subsequent legislation 106

HuMcleacy of evidence 238

Taxation of right-of-way 23
User ©
Width of highway 2%

Library references
Highways @-44(1).
_CJ.8. Highwaye § 04 et seq.

LL Grant of right-of-way
By this section the United States grants

a right of way for the construction of
highways over public lands not reserved
for public ose. Vana Brocklia v. Ander-
son, Tenn.1886, 6 8.Ct. 672, 117 U.8. 151,
29 L.Ed. 8415. See, also, U. 5. v. Rindge,
D.C.Cal.1918, 208 PF. 611; Dudeld vy. Ae-
burst, 1909, 100 P, &20, 12 Aris. 300;
Town of Red Biuft v. Walbridge, 1911,
116 P. 77, 16 Cal.App. 770; Molyneux v.
Grimes, 1908, 96 P. 278, 78 Kan. 830; Van
Wanning v. Deeter, 1007, 112 NW, 902,
78 Neb. 284; Wallowa County v. Wade,
1903, 72 P. 73, 43 © 3; Wells v. Pea-
alngton County, nm

48 N.W. 206, 2

B.D. 1; Smith v. Pennington Couaty, 1801,
48 N.W. 300, 2 S.D. 14; Riverside Tp. v.
Newton, 1806, 75 N.W. 800, 11 S.D. 120;
City of Deadwood v,. Whittaker, 1900, a
N.W. 908, 12 8.D, 515; Petersen v. Baker,
1905, 81 P. 661, 36 Wash, 275; Stofferan
v. Okanogan County, 1913, 136 P. 484, 76
Wash. 265.

All section lines, under the grant of
Congress in this section, having been ac-
cepted hy Lawa Dak.Ter.1871, ¢ 33, be-
came public highways from the time of
the congressional grant. Hillsboro Nat.
Bank v. Ackerman, 1922, 180 N.W. 657, 44
N.D, 1179.

Under this section, and the Act of the
legislative Assembly of Dakota Terrl-
tory (Laws 1871, e. 33) declaring all sec-
tion linea in the Territory of Dakota to
be public highways as far as practic.
able, public highways were located and
established upon all section }ines with-
in the Territory where it was practic-
able to construct highways. Huffmao
v. Board of Sup'ra of West Bay Tp. Ben-
son County, 1021, 182 N.W. 450, 47 N.D.
217.

Bectionsa of land granted to a railroad
before this section wae made applicable
by Pol.Code 8.D. § 1504, were not public
lands on which HMnes highways could
thereby be opened. Sample v. Harter,
1916, 166 N.W. 1016, 37 8.D. 160.

This section ie operable ia Alaske and
constitutes congressional grant of right
of way for public highways across publile
landa. Hamerly v, Denton, Alasks 190),
359 P.2d 121.

It way for highway was granted pub-
lic by this section, and road was laid
out before Nov., 1872, when goverament
survey was made dividing tract into sec-
tlona, this section appiied to give public
right of way, despite Colo. Organic Act,
providing a temporary government for
Territory of Colorado, approved Feb. 28,
1961, section 14 reserving sections 16 and
36 im each township for support of
achools, though one of ecctione involved
was soction 14 Greiner v. Board of
Com'rs of Park County, 1018 173 YP, 719,
64 Colo, 584.~
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8. Nature ef grant
This section, granting rights-of-way

for construction of highways over publie
fanda, aot reserved for public use, was
a erent ln praesenti which became ef-
fective upon construction of road across
public lands to valid mining claim, and
Utle to right-of-way vested in mining
claim owners. U. 8. v, 0,917.71 Acree of
Land, More or Less, in Clark County,
State of Nev., D.C.Nev.1963, 220 F.Supp.

Where owners of valid mining claim
bailt access road over public domain in
accordance with local custom, title to
right-of-way vosted in mining claim owa-
-ers and subsequent toll road and emiuent
domain proceedings did not diminish
righte of owners to right-of-way so far
as United States was concerned, Id,
This section was intended to grant

merely an easement and railroad could
not acquire title to property thereunder.
Oregon Short Line R. Co. v. Murray City,
1964, 277 P.2d 706, 2 Utah 2d 427.

This section does not operate to grant
eights of way and establish highways
contrary to the local laws. Tucson Coa-
sol, Copper Co. v. Reese, 1900, 100 P. 777,
12 Aris. 226,

The grant remains in abeyance uatil
a highway is established and takes effect
from that time. McAlHater v. Okanogan
County, 1900, 100 P. 146, 51 Wash. 647,
% L.R.A..N.S., 764. See, aleo, Stofferan
vy. Okanogan County, 1918, 136 P. 484, 76
Wash, 205.

‘This section was a grant in presenti,
and when accepted by the public it took
effect as of the date of the grant. Tholl
y. Koles, 1002, 76 P. 881, 6 Kan. 802 See,
also, Butte v, Mikosowits, 1900, 102 P.,
608, 30 Mont, 350; Walcott Tp. of Rich-
land County v. Skauge, 1807, 71 N.W. 544,
6 N.D. 38; Rolling v. Emrich, 1901, 90
N.W. 464, 122 Wis. 1%; Walbridge v.
Mussell County, 1900, 86 P. 478, 74 Kan.
341; Motyneux v. Grimes, 1008, 98 1°, 278,
7% Kan, 800; Wallowa County v. Wade,
1908, 72 P. 703, 43 Or. 263; Montgomery
v. Somers, 1007, 90 P. 674, 50 Or. 250;
Okanogan County v. Cheetham, 10905, 80
P. 208, 37 Wash. 682, 70 L.R.A, 1027,

3. Effect of grant
Where right of way existed over pub-

lle land by publile use, obtaining patent
teok land subject to public easements.
Sullivan v. Condas, 1990, 200 P. 054, 76
Utah 68.
The grant severs the land from the

public domsin and after an entry sad
appropriation under the provisions of

RIGHTS-OF-WAY—EASEMENTS 43 § 932
Note 4

this section and the proper designation
of the right of way granted thereby, the
way 80 appropriated ceasos to be a por-
tlon of the public domaia. Estes Park
Tolt Road Co. v. Edwards, 1803, 32
619, 3 Colo.App. 74.

oe oN
4. Acceptance of grant
Tho effect of Laws Dak.1870-1871, ¢. 33

declaring all section jines to be publica
highways aa far as practicable was to
accept dedication by thia section of
right of way for highways over public
lands and to make every section line a
publle highway subject te the qualifica-
tlons therein contained. Pederson v. Can-
ton Tp., 1948, 34 N.W.2d 172, 72 3.D. 332.

Lawa 1870-71, ¢. 38, accepting right of
way for highwaye on public Iende grant-
ed by this section, retated back to date
of grant, and was not revoked Ly subse-
quent use of part of land as Indiao reser-
vation, nor by Laws N.D.1807, c. 112, 8§
3, 22, and Laws 1870, c. 07, § 3. Faxon v.
Lallie Civil Tp., 1917, 163 N.W. 631, 36
N.D, 63%, error disinissed 39 8.Ct. 491,
250 U.S. G34, 63 L.Bd. 1162,

\

Teo constitute acceptance of congression-
al grant of right of way for highways
across public lands, there must be elther
weer sufficient to establish highway un-
der laws of state or some positive act of
proper authorities manifesting intent to
accept. Koloen v. Pilot Mound Tp., 1916,
157 N.W. 072, 38 N.D. 629, L.R.A.1017A,
300. 4

Thies section !s a standing offer of a
freo right of way over the public domain,
and a8 soon ag the offer is accepted in
an appropriate manoer by the agents of
the public or by the public itself, a high-
way is established. Thus, evidence of
user, goneral and long continued, and
proof that the county authorities had as-
sumed control over the road and had
worked and improved a portion of it, is
competent evidence as tending to show
an acceptance of the offer of this section.
Streter v. Stainaker, 1001, 65 N.W. 47,
Gt Neb, 206. Hee, also, Rolling v. Bua-
rich, 1004, 00 N.W. 464, 122 Wis, 134.

This section is an effer to dedicate
any unreserved public lands for the cona-
struction of highways which offer must
be accepted ta become effective. Lovelace
v. Hightower, 1046, 168 P.2d 864, 50 N.MM.
50.

Period in which offer of Federal Gov-
ernment to dedicate government land for
highway purposes could be accepted by
public use of a road ended when patent
covering land in question was issued.
Ball v. Stephene, 1945, 158 P.2d 207, 68
Cal. App.2d 843,

67
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Note 4
This section pertainiag te highwaye

was an offer of rights of way in general
and operated as a grant of specific rights
of way upon selection ef routes and es-
tablisbment of roads over pubile lands,
acceptance of which offer could be mani-
feuted and dedication covuld be effected
by sclection of a route and its establiah-
ment as a highway by public authority,
or by the laying out of a road and its
uae by public sufficient In Jaw to conati-
tute an acceptance by public of an offer
of dedication, Id.

Geonorally, in order to constitute an “ac-
ceptauco” of the congressional grant of
right of way for publie highway acrosa
public lands, there must be either use by
the public for such a period of time aud
uuder such conditions as to establish a
highway under state law, or there must
be some positive act or acts om part of
the proper public authorities clearly
manifesting an intention to accept the
grant with respect to the particular high-
way. Kirk v. Schults, 1941, 119 P.2d 206,
63 Idaho 278.

This section ls express dedication of
rights of way, scceptance of which by
pubile results from use of roads by those
for whom necessary of convenient, with-
out any work thereon or actlon by public
suthoritles being required, and such use
by only one person is eu@icient, Leach v.
Manhart, 1938, T7 P.2d 652, 102 Colo, 129.

Terms of grant of right of way by
Federal Government for construction of
bighways over public lands could not be
enlarged by Legislature, but acceptance
by atate must be unequivocal and ia pre-
senti. Frank 4, Hubbell Co. v. Gutierres,
3033, 22 P.2d 225, 87 N.M. 800.

' Grant of right of way for highway does
not become operative until accepted by
construction of highway. Warren v.
Choutcau County, 1928, 2083 P, 676, 8&2

Mont. 115,

This section merely grants a right of
way for highways, and does not become
operative until accepted by the public
by constructing a public highway ac-
cording to the provisions of the laws of
the particular state In which the lands
are located. Moulton v. Irish, 1823, 218
P. 1053, 67 Mont, 504,

Under thia section «a highway grant
may be accepted by the public without
action by the public authorities and con-
tinued use of the road under circum-
atancee clearly indicating an intention to
accept fs sufficient. Hetch Bros. Co. v.
Black, 1017, 165 P. 63" 25 Wyo. 108, re-
hearing denicd 171 F . 23 Wyo, 416,

PUBLIC LANDS Ch. 22

For county commissioners te accept on
state's behalf grant of right of way over
public domain expreseed in this section,
it must conform to Rev.Codes Idaho, §
916 of s0q., and ite order of record declar-
fag certain section lines to be public
highways, was not substantial compil-
ance with law. Gooding Highway Dist,
of Geoding County v. Idaho Irr. Co., 1917,
164 P. 00, 30 Idaho 232.

Where, in ejoctment by a city to recoy-
er possession of land for a street, the
evidence was suMicient to establish a
bighway by prescription if the land over
which it passed had been subject to pri-
wate ownersbip, {¢ is suMicient te show
an acceptance of the dedication of the
right to use public land over which the
street passed for street purposes, made
by this section, and such an acceptance
relates back te the date of the dedica-
tlon, Dutte v. Mikosowits, 1000, 102 P,
693, 30 Mont. 350.

A resolution of the board of supervisors
acceptiag a right of way for the con-
struction of highways ovor public lands
as far as the grant related to a certain
road described, which resolution was re-
corded in the effice of the county re-
corder, does not make the road described
a publile highway, where it did not ap-
pear that the resolution was made on pe-
tition of taxpayera, nor that the road as
laid off was recorded. Tucson Consol,
Copper Co. v. Reese, 1900, 100 P. 777, 12
Aris, 226.
An order of a board of county commis.

sioners, otherwise regular, undertaking to
establish a highway across public land
of the United States, operates as an ef-
fectual acceptance of the congressional
grant of a right of way for the con-
atruction of a highway, aad one deriving
title to such land through a settlement
oubsequently made takes it subject te
the easement so created. Molyneux y,
Grimes, 1908, 06 P. 278, 78 Kan. 830.

This section is aa express dedication
of a right of way, and an accoptance of
the grant while the land is a part of the
public domain may be effected by public
user atone, without an action of the
public highway authoritios, and, when an
acceptance thereof has once been made,
the highway is legally established, and is
thereafter a public easement upon the
land, and subsequent entrymen and
claimants take subject to such casement,
Montgemery v. Somers, 1907, 00 P. 674,
SO Or, 250.
This section becomes effective in a par-

tleular county as of the date of the grant,
upon the passage of a local law declar-
fog all section Mnes in that county public~ 268
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roads; such legislation belag, in effect,
an acceptance of the grant. Walbridge v.
Russell County, 1000, 60 P. 473, 74 Kaa.
wi,

6. Establishment under state law
Under thie section authorising estab-

lishment of highways over public lands
wot reverved for public uses while they
remalned in ownership of government,
it is necessary, in order that a road
become a public highway, that it be
eatablished ja accordance with law of
state in which it ie located, Wall y.
Btephens, 1045, 158 P.2d 207, 68 Cal.App.
2d 843.

Prlor to July 1, 1805, a public high-
way cowld have been established either
by publile authorities, or by public use,
for the period of limitation as to land,
of the exact route claimed confined to
the atatutory width, or by dedication,
oc on partition, and on that date !t was
declared by Rev.Codes, § 1340, then first
adopted, that no route used over lands
of another should become a public high-
way except as provided by the statute,
and so whether a road ever public land
claimedte have been offered by this sec-
tlon, and accepted by Rev.Codes, Mont.
§ 1337, was established ia any manner
before or since July 1, 1805, it must have
been under some legal authority. State
ex rel. Dansie v. Nolaa, 1920, 191 P.
150, 58 Mont. 167.

6. Abandonment
Where a public highway existed across

land a¢ time patent covering land was
issued, in action to declare existence
of such highway, the extent of public
use of highway after patent was tsaued,
or whether it was used at all, is imma-
terlal so long as highway was not legal-
‘ly abandoned. Ball vy. Stephens, 1945,
1388 P.2d 207, 68 Cal.App.2d S13

1. Dedication
Road running to a quicksilver mine

ever federal public lands and which was
not Iaid out by the public became a high-
way, i€ at all, by dedication. Dali y.
Stephens, 1045, 153 P.2d 207, 68 Cal.App.
21 643.

Public use is sufficient to constitute
dedication of highway over pubiic land.
Wileon v. Williams, 1939, 87 P.2d 683, 43
NLM. 173%

This sectlon waa express “dedication,”
and use of way was “acceptance.” Nico-
lan v. Graasie, 1928, 267 P. 196, 83 Cole.
636.

RIGHTS-OF-WAY—EASEMENTS 43 § 932
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Grant of highway right of way over
public lands by this section is a “dedi-
cation,” effective on acceptance by con-
struction of bighway or establishment
thereof by public user. Bishep v. Haw-
ley, 1025, 238 P. 284, 83 Wyo. 271.

This section grants only a right of
way for construction of a highway acrose
lands, and doce not extend to the entire
tract and cannot constitute “dedication
by the owner’ as contemplated by Rev.
Codes, § 1340, and the grant is but ano

offer of a way for the construction of
a highway on some particular strip of
pubile Jand and can only become fixed
whea a highway is deflaitely eatablished
in one of the ways authorised by the
laws of the state where the land fa lo-
cated. State v. Nolan, 1020, 101 P. 150,
58 Mont. 167.

A dedication of public jand for high-
ways, vader this section, is a grant to
the public as a continuing body, so that,
so long as the roadway remains a rural
one, it is under the aupervision of the
county aa trustee for the public; and
aa soon as the territory comes within the
Mmite of an incorporated city, is passed
to the city as trustee for the same pub-
Me. Butte v. Mikosowlts, 1909, 102 P.
603, 39 Mont. $50.

8 Prescription
This section fs an unequivocal grant

of the right of way for highways over
Public landa, without any Lmitatlon as
to the manner of thelr establishment,
and therefore authorises the eatablish-
ment of highways over public lauds by
prescription whenever prescription is
recognized as a mode for the establish-
meat of highways in the state wherein
the public lands are aeltuated. Smith
vy. Mitchell, 1800, 68 P. 667, 21 Wash. 536,
15 Am.St.Rep. 853.

®. User
A settler on public lands on which

there is a road ia common use as a
highway takes subject to the public
casement of such way as a road, though
it was never established by the public
authorities under the general road laws.
Van Wanning v. Deeter, 1907, 110 N.W.
703, 78 Neb. 282, affirmed 112 N.W. 902,
78 Neb. 264.

The desultory use for a few months
by private persons of a logging road
over public lands with no actlon by th,
public is not sufficient to make the roaa
a highway under this section. Rolling
v. Mmrich, 1004, 00 N.W. 464, 122 ‘Wis.™ .
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\ Desultery use of dead-ond road or
trail running inte wild, unenclosed, aad
uncultivated country, does not create
& public highway. Hamerly v. Denton,
Alaska 1061, 350 P.2d 121.

Before a highway may be created,
thera must be elther positive act on
part of appropriate public authorities
of state clearly manifesting Intention to
accept grant, or there must be public
weer for such period of time and under
such conditions as to prove grant bas
been accepted. Id.
Evidence of pubile use of road during

periods that land was not subject of
homesteaders’ claima was insufficient te
justlfy nding that public highway was
created across homestead, Id.
If highway can be established over

public lands by public user alone with-
out some action by the public author-
ities, continuous use of the road by gen-
eral pablic for such time and under
such circumstancesas to clearly prove
acceptance of offer of Federal Govern-
ment to dedicate right of way for bhigh-
waye over unreserved public lands will
auffice to establish a highway regard-
less of length of time of such user.
Lovelace v. Hightower, 1916, 168 P.2d
64, 50 N.ML 50.

Public use for ten years waa not nec-
essary to effect acceptance of offer con-
tained in this section te dedicate right
ef way for highways over unreserved
public lands. 14.

Under this section and decision to es-
tabitsh a highway upon pubile domaln,
po particular time is necessary for use,
por is an acceptance of use or dedica-
tion by pubiie authority generally a
Rocessary requisite. Wilsoa v. Wililajns,
1030, 87 F.2d 683, 43 N.M, 178,

Under thia section the construction! of
a highway er establishment thereof |by
public user te sufficient. Id.
The public and landowner, having ac-

cess to public highways only by roads
through lands of another, who attempt-
ed to close ronda over @0 years after
entry on portion of such lands by one
who traveled roads, as did public gen-
erally, thercafter, were entitled to con-
tinue using them with gates eliminated.
leach v. Manhart, 1938, 77 P.2d 652, 102
Colo. 129.

Use of road as public thoroughfare
fur 18 yeara was sufficient acceptance of
congressional grant constituting road «
public highway by dedication. Lind-
aay Laod & Live at Co. v. Churnos,
1030, 265 P. 646, 75

PUBLIC LANDS Ch. 22

An offer by this section of a way by
user over public land accepted under
state law, must be shown to have bees
continued over the exsct route claimed
for the statutory period prior to enact-
ment of the law accepting the same.
State ex rel. Danaic v. Nolan, 1020, 191
P. 150, 58 Mont. 167,

A roadway used by the pubile over
public land does not become a public
highway from mere user for 20 years, or
by prescription. Cross v. State, 1906, 41
So. 875, 147 Ala. 125.

16. Bubsequent legisiation
Highways established on section lines

under this section, and under Act of the
Legislative Assembly of Dakota Terri-
tory (Laws 1871, ¢. 33) declaring all sec-
tlon tines to be highwaye as far aa prac-
ticable, were not vacated nor the rights
of the public surrendered therein by
subsequent legislation. Huffman sy.

Board of BSup'rs of West Bay Tp., Bea-
eon County, 1921, 182 N.W. 450, 47 N.D,
217.

11, Subsequent conveyances
Persons fliag on public lands take the

same subject to the right of way along
section lines for highway purposes. Wells
v. Pennington Co., 18601, 48 N.W. 305,
2 8.D. 1, 39 Am.St.Rep. 758. See, also,
Keen v. Fairview Tp., 1896, 67 N.W. 623,
8 B.D. 558.

Under this section a patent is not nec-
essary, the offer and ite acceptance by
the construction of the road are equiva-
lent to a grant that ls good as against
the government, and also as against a
subeequent pateatee, unless the latter's
patent antedates the grant by relation,
or uniesa his equities preclude the ac-
quisition of adverse rights. Fiint & F.
M. Ry. Co. v, Gordon, 1879, 2 N.W. 648,
41 Mich. 420,

The rights acquired by public by its
acceptance of offer contained in this sec-
thon to dedicate right of way for high-
ways over unreserved public lands will
not be affected by passing into private
ownership of land over which a public
highway has been thus established.
Lovelace v. Hightower, 1946, 168 P.2a
864, 50 N.M. 50.

The status of the highway its not
changed by the subsequent establishment
of a forest reserve. DuMeld v. Ashurst,
1908, 100 P. 820, 12 Aris, 3600, appeal dia-
missed 32 8.Ct. 838, 225 U.S. 607, 66 L.Ed.
1202,

Where oo legal entry on Federa) pub-
Me lands wae filed of record by plain-
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tits predecessor at time city appropri.
ated right of way over land for building
of streets, that Federal Government sub-
sequently permitted predecessor te ap-
ply for aad receive title om account of
having entered into possession and made
Improvements thereon did not authorize
plainti® to recover value of tand appro-
priated by city, since at tline of appro-priation plaintiffs predecessor was noth-
fag more then o equatter and his sub-
sequently acquired title was subject to
city’s claim, City of Miami vy. Sirocco
Co., 1039, 188 Su. 344, 187 Ila. 434,
A grant of right of way under this

section is valid as against a subsequentconveyance by the Governmeat of the
land by metes and bounds to a private
person. Verdier v. Port Royal R. Co.,
1881, 15 8.C. 476. Bee, also, Same v. Port
Noyal & A. Ry. Co., 1881, 15 B.C. 454.

Charges
The Commisstoner of Public Lands of

New Mexico could charge the State High-
way Commission of New Mexico for
rights of way or easements for state
highways across lands which had been
gtanted and confirmed te the State of
New Mexico in trust for various state
Jostitutions and agencies by the Enabling
Act when New Mexico was admitted to
statehood, and for sand and gravel re-
moved from such lands for use in con-
structlog public highways across the
lands. State ex rel. State Highway Com-
walgaion v, Walker, 1036, $01 P.2d 317, 6t
N.M, 874.

18, Condemnation
United States by taking absolute pos-

seasion of road across public domain to
mining claims indicated that road was
not a “public highway” and was not
excluded from taking by Its complaint
excluding public road casements from
taklog. U. & vw, 9,017.71 Acree of Land,
More or Less, in Clark County, State of
Nev,, D.C.Nev.1963, 220 F.Supp. 3238.

To determine if road butlt to miaing
claims over public domain constituted
a “public highway” within meaning of
United States’ condemnation complaint
excluding from taking existing case-
ments for public roade and highways,
court would look to common eense of
tranaaction and to acts of partics and
pubiic authoritles in connection with
matter. Id.
Where condemnation proceedings had

beon filed over 11 yeara previously and
it appeared that an early trial could be
had on merits, court would decline to
certify for appeal ite decision that road
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te mining claims had been taken and
that it constituted a compensable prop-
erty interest. Id.

34. Homestead catrymen
A settler who had entered public land

under the Homestead Law, though no
patent hed Leen issued, had an inchoate
title to the land, which is property; thie
ja a vested right, which could only be
defeated by the settier’s failure to com-
ply with the conditions of the law; i¢
he complied with these conditions, he be-
came Invested with full ownership and
the absolute right to a patent; the pat-
ent, when iusued, related back to the date
of his settlement; and as agalost such
a homesteader a railroad company had
not, under this sectlon, a right of way
over the land homesteaded unless such
right was acquired before the home-
steader's settlement. Red River, ete, R.
Co. v. Sture, 1884, 20 N.W. 220, 32 Minn.
6.
A bomesteader is entitled to compen-

sation for improvements made on land
over which a railroad company after the
homestead ontry, but before patent, ob-
talned a right of way under thie section.
Flint & P. M. Ry. Co. v, Gordon, 1879,
2 N.W. 648, 41 Mich. 420,
Under this section a railroad compa-

ny, by constructing its line ovor public
lands after they had been entered as a
homestead, but before the homestead ti-
tle had been perfected, acquires title to
the right of way. Id.
A right of way perfected by a railway

company under this eectlon cannot be
defeated by mere relation back from «
homesteader’s subsequest patent to the
time of hia antecedent entry on the laud.
Id.
Portion of land covered by valid entry

under Homestead Laws is segregated from
public domain until such time as entry
may be cancelled by Government or re-
Hinquished and ia not included in con-
Greasional highway right of way grante.
Hamerly v. Denton, Alauka 1961, 350 P.2d
12h,

Where a highway validly exists over
land covered by land patent at time pat-
ent is insued, patentee takes title sub-
ject to right of way for highway. Ball
vy. Stephens, 1015, 158 F.2d 207, 68 Cal.
App.2d 813,

Where road across public land became
a publle highway by dedication prior to
Gefendant’s acquisition of title te land
by patent, defendant's title wae subject
to highway right of way as it existed
when patent + fasued and no act of
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defendant could divest right which pub-
lie had acquired. Jd.
Where public lands, over which right

of way for highway was granted by this
section, were entered as homesteads be-
fure board of county commissioners de-
Clared section line public highway, sub-
wequent relloquishment of such entries
does not make board's declaration fef-

fective. Leach v. Manbart, 1938, 77/P.
2d 052, 102 Colo. 120,
That there were two roads did not fpr-

bid conclusion that one in use whea
homestead entrymen entered was graut-
ed under this section and accepted. Nico-
las v. Grassie, 1928, 267 P. 196, &3 Colo.

Homestead entrymen took title to land
subject to right of way dedicated by
this section aad accepted by users. Id.
Under this eection and Rev.8t.Colo.

2808, § 5834, highway cannot be declared
eutablished over section or township lines
on public domain where it interferes with
rights of entryman thereon. KEorf vy, It-
ten, 1917, 109 P. 148, 68 Colo. 3.
Under this section and Rev.8t.Colo.

1908, § S634, declaration of highway over
public domain does not establish same as
to lands on which there has been home-
atead or pre-emption entry though entries
have been subsequentiy abandoned. 14.

“When a valid entry has been made by
a citizea, that portion of the public land
covered by the entry is segregated from
the public domain, and 1s appropriated to
the private use of the entryman, and is
not subject te further entry, and is not
included ia subsequent grants made by
Congress.” Atchison, ete, R. Co. v.
Richter, 1815, 148 FP. 478, 30 N.M. 278,
L.R.A.1016F, 969.

18. Local authorities
Road constructed over public domain

to provide access te valid miniag claims
was not a public highway where publie
authority, whose duty it was to construct,
maintain and repair public roads, did not
consider it public road and filed a dis-
claimer in state court proceedings, U. 8.
v. 0,917.71 Acres of Land, More er Lesa,
in Clark County,- State of. Nev., D.C.Ney.
1063, 220 F.Supp. 328.

Town supervisors were withia rights in
removing trees within right of way of
public highway dedicated by thie section,
Gustafson v. Gem Tp., 1931, 235 N.W. 723,
68 S.D. 308.

36. Obstruction of highway
One legitimately using a highway estab-

Wshed under this ‘ion may recover
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damages for the ebsiruction. Cottman v.
Lochner, 1929, 278 I, 71, 40 Wyo. 878.

1%. Parks
Under sections 191 to 104 of Title 16,

Superintendent of Rocky Mountain Na-
tonal Park hee neither control of high-
ways within Park constructed by state
and counties under this section, nor right
te regulate motor vehicle traffic thereof te
exclusion of state. State of Colorado y.
Toll, Colo.1025, 45 S.Ct. 505, 268 U.8, 228,
68 L.Ed. 927.

18. Rallroad right-of-way
See, aleo, Notes of Decisions under sec-

tlon 034 of this title.
Congressional grant of right of way te

railroad waa subject to easement in coun-
ty’s favor to maintain highway previous-
ly laid out within boundaries of grant.
Central Pecifie Ry. Co. v. Alameda Coun-
ty, 1922, 52 8.Ct, 225, 284 U.S, 463, 76 L,
Ed. 402.

Railways, though set etrictly “high-
ways” like plank and macadamiszed roads,
are highways withis this section, Flint
& P. M. Ry. Co. v. Gordon, 1870, 2 N.
W. 050, 41 Mich, 420. See, also, Oregon
Bhort Line R. Co. v. Murray City, 1954,
277 P.28 798, 2 Utah 2d 427,

In order for a raitroad to acquire the
benefit tendered hy thie section, nothing
more is necessary than the coastruction
of its road; no patent is required; the
offer and acceptance, taken together, are
equivalent to a grant. Estes Park Toll
Noad Ce, v. Edwards, 1803, 32 P. 649, 3
Colo.App. 74.

A raliroad is a “highway,” within the
meaning of this scction. Tennessee & C.
R. Co. y. Taylor, 1803, 14 So. 379, 102 Ala.
223, See, also, Burilagton, K. & 8B. W.
R, Co. v. Johnson, 1687, 16 P. 125, 98 Kan.
148.

19, Effect on railread lands
This section granting a right of way

for the construction of highways over
public lands not reserved for public use,
attached to and created a superior title
thereln to the grant of such lands to the
Northern Pacific Railroad Company ua-
der Act July 2, 1864, c. 217, 13 Stat. 845,
because the certified plat of definite loca-
tlon of sald road containing the tract aft-
erwards dceded to plaintiff waa not fied
with the Commissioner of the Genera)
Laad Office until May 26, 1873, and did
not apply to any interest in sald lands
previously granted to the public by the
United States Government. Wenberg v.
Gibbs Tp., 1015, 153 N.W, 440, 31 NLD. 46
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20. Reeorvation of right-of-way
In the absence of a reservation in a

grant of public land, there is no implied
reservation of a right of way over the
land granted to afford accesa by the pub-
Me to other land belonging to the govern-
ment. U, 8. v. Rindge, D.C.Cal.1913, 208
PF. 611,

21. —— Indlaas, reservatien fer
A reservation of public lands for In-

Giana ja a reservation for public use with-
ja thie section. Stofferan v. Okanogaa
County, 1913, 136 P. 484, 76 Wash. 265.

22. Taxation of right-of-way
When a part of the public domaln is

severed therefrom by virtue of an appro-
priation as a right of way by a toll-road
company uuder the provisions of thie
section, i¢ is subject to taxation by the
county ja which it is situated. Kates
Park Toll Road Co. v. Bdwerds, 1808, 32
P. 540, 3 Colo.App. 74.

33. Width ef highwayrma
Under this section, granting right of

way for construction of highways over
public lands, and Dakota Territory Laws
1870-1871, declaring al) section Noes pub-
Me highways, and providing that such
highwaya shall be 06 feet wide and taken
equally from each aide of section Hne, an
area (wo rods wide on each slide ef sec-
tion line runalag through tand subse-
quently acquired by individuals under
patent from United Statcs was burdened
with public easement for bighway pur-
poses. Costain vy. Turner County, 8.0.
1019, 36 N.W.2d $82.

Highway established by public user un-
der grant of undefined easement over
public lands by this section, must be
only of reasonable width mecessary for
use of public generally by way of well-
Geined line of travel. Bishop v. Hawley,
1925, 238 P. 284, 33 Wyo. 271.

To support judgment fixing width of
highway established by publle user over
unfenced public lands under grant by
this section, foding that highway “was
and ju of no greater width than 100 feet”
was a conclusion of fact or finding on
toixed question of law and fact sufictent
to support decision as to width in absence
of finding requiring different conclusion,
though consideration of questions of law
was nocessary to reach finding. I4.
The word “highways,” as used in this

acction, should be cunstrued in accord-
ance with recognized local laws, customs,
and usages, so that a highway dedicated
thereby ta not Hmited to the beaten path
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or track, bet ts elxty feet wide, when se
providedYoY Tae-SSNTCTAMMINA ot _ordl-
nary highwaye by the local jaw. Butte v.
Mikowewliz, 1906, 102 P. 583, 39 Mont. 350.

rm

34. Pleadings
Allegation in defense to action for in-

junction agalnat obstruction of road
across Gefendant’s stock-ralsiog hume-
atead that stuck driveway was eutabliah-
ed by Secretary of Interlor ja Iieu of ail
routes or trails previously used was not
Conclusion of law, but allegation of ultl-
mate fact, which defendant was eutitied
to prove. Ttoxman v, Allen, 1037, 68 P.2d
440, 100 Colo. Su3.

Allegations of answer in action to en-
join obstruction of road across defend-
ant’s stock-raising homestead that Secre-
tary of Interior withdrew certain lands
from entry to establish stock driveway
under section 300 of this title on peti-
tion of cattle growers association of which
plainti® was member, and that drive-
way eatabliished by him wae in Neu of
all routes or traile previously used in
victnity of dufendaat’s lands, stated good
defense, Id,

25. Judicial netice
Court took judicial notice that it was

common custom throughout mining
regions in Nevada to bulld roads over
most easily traversed public domain for
mining purposes. U. 8. v, 9,917.71 Acres
of Land, More or Less, in Clark County,
State of Nev., D.C.Nev.1908, 220 F.Supp.
328,

An act of the atate legislature declaring
that all roads within a certain county
which bad been uscd as highwaye for twe
yeara or more before the passage of the
act, should be considered highways, oper-
ated as an acceptance of the grant of this
section aud established the status of such
highways over the public Jand, so that
when it passed into private ownership it
was taken subject to the easement of the
Mighwaya; but it was necessary to prove
that the particular land jn controversy
was & part of the public domain until the
passage of the aetate statute, as court
could not take judicial notice of such
fact. Behwerdtle v. Placer County, 1896,
41 P. 448, 108 Ca}. 580.

26. Burdea of proof
Board of county commissiopers in re-

lying upom adverse use of defendants’
lands for road purposes head burden of
proving such usage by clear and con-
vincing testimony. Hoard of County
Com're of Ouray County v. Masdea, Cole.
1968, 385 P.24 GOL
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Party claiming that road became public

highway under this section granting
highway right of ways over public lands
by virtue of public use had burden of
proving that highway was located over
public lands and that character of use
was such as to constitute acceptance by
public of the grant under this acction,
Hamerly v. Denton, Alaska 1961, 350 P.2d
121,

In action for damages by abatement of,
and injunction against, obstruction of
highway estabiehed over public lands
Pursuant to grant of right of way by this
section, burden was on plaintiff to prove
legal establiahment of highway along def-
inite Une of travel for width claimed by
him, by evidence sufficient to enabie court
to determine width reasonably necessary
to carry out purpose of grant. Bishop v.
Nawley, 1925, 238 P. 28%, 34 Wyo. 271.

21. Mvidence—Admissibility
The time of user as well as amount

and character thereof and other evidence
tending to prove or disprove acceptance
la competent evidence on question of ac-
ceptance by public of Federal Govern-
ment'’s offer to dedicate right of way for
highwaya over public lands. Lovelace
v. Hightower, 1916, 168 P.2d 864, 50 N.M.
50.

In action to declare the existence of a
public highway over lands which defend-
ant acquired from government by patent
in 1928, testimony of witnesses of de-
velopment uf route over such lands from
a trait to a road suitable for automobiles
and trucks over a period of years, ita
use since 1928, maps made both before
and after 1028 and acelal photographs
taken io 1939 which showed gradual ex-
tension of roads including one in ques-
tion, farther back foto mountain country
were competeat to prove that route fol-
lowed by road was route used by public
before defendant received his patent.
Ball v. Stephens, 1045, 158 P.2d 207, 68
Cal App.2d 843.

Tn activa io declare the exlatence of a
public highway across defendant's land
and running to a quicksilver mino, evi-
dence of user of mine road while land
over which it ran was ati! public land
was properly received for purpose of de-
tormining whether there had been sufil-
cleut use lo prove acceptance by public of
government's offer of dedication, Id.
Ta activo to restrain park commission-

era from occupying land for road pur-
poses, county's evidence to support its
claim, not speclfically pleaded, of right to
road under this section, was admissible,
met conatituting varie > Grelner iv.

Ll
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Board of Com’rs of Pack County, 1918,
173 P, 719! 64 Colo. 564

28. —— SuMiciency
Evidence showed that no agreement for

abandonment of easement in land for sec-
tion line highway proposed to be opened
by county was ever authorized, made, or
ratified by or on behalf of county, ao that
it had right to build highway without
compengation to owners of land. Costata
v. Turner County, 8.D.1049, 36 N.W.2d
382.

Evidence wae Iusuficient to sustain
contention of board of county commis-
sloners that road over land of defendanta,
who were obstructing road at various
points, was a public highway. Board of
County Com’rs of Ouray County v. Mas-
den, Colo,1068, 385 P.2¢ 601.

Evidence was insufficient to show that
trail through grazing land constituted
public highway under this section pro-
viding that right of way for construction
of public highways over public lands
waa granted. Cassity v. Castagno, 1959,
347 P.2d 831, 10 Utah 24 16,

Abandonment of sectlon Ine highway
right of way by county is not established
solely by evidence that highway was
never opened, improved or travelled. Id.
Evidence that roid over public land

came Into existence by ite use as a road
by hunters, vacationista, miners and oil
operatora before defendant secured a pat-
ent to land ever which road ran estab-
lHahed a public use of a substantial
amount considering the locality and waa
sufficient to prove public acceptance of
Government's offer of a right of way and
to constitute road a highway by dedica-
tion uader state laws. Ball v. Stephens,
3015, 158 P.2d 207, 68 Cal.App.2d 813.

To action to establish a public high-
way, ovidence sustained judgment for
defendant on ground that there were no
Positive acts on part of public authority
clearly manifesting an intention to ac-
cept trail as a public highway as re-
quired by this section, and that use of
the trail by tho public was merely casual
and was insufficient to establish the
highway. Kirk v. Schultz, 1941, 119 P.2d
266, 63 Idaho 278.

The triat court's finding, fia ault to
enjoin defendant from using two roads
through plalotiffe’ lands, that such roada
wero not established while lands were
part of public domain, was erroneous,
where all testimony indicated that roads
existed before entry on any ef such
lands except portion not traversed by
elther road; mode of entry on such por-
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tion being untmportant. Leach v. Man-
hart, 1938, 77 [P.2d 652, 102 Cole. 120.

29. Limitations
Acceptance of offer contained in this

acction to dedicate right of way for high-
ways over unreserved public lands by
public authorities or by user ie sufficient

§ 933.

to establish a highway and ten-year atat-
ute of Hmitations, 1941 Comp. § 58-101,
as applied to ways, established by pre-
scription ia not applicable to fix the time
of such user necessary to constitute ac-
ceptance. Lovelace vy. Hightower, 1016,
168 P.2d 861, 50 N.M. 50.

Repealed. Aug. 10, 1956, c. 1041, § 53, 70A Stat. 641

Historical Note

Section, Act July 5, 1684, c, 214, § 6, 23
Stat. 104 authorised the Secretary of War
to permit extension of roads across mill-

tion of bridges, and driving of livestock,
and is now covered by sections i777 and
OTTT of Title 10, Armed Forces.

tary: reservations, landing of ferries, erec-

§ 934. Right-of-way through public lands granted to rail-
roads

The right of way through the public lands of the United States is
granted to any railroad company duly organized under the laws of
any State or Territory, except the District of Columbia, or by the
Congress of the United States, which shall have filed with the Secre-
tary of the Interior a copy of its articles of incorporation, and due
proofs of its organization under the same, to the extent of one hun-
dred feet on each side of the central line of said road; also the right
to take, from the public lands adjacent to the line of said road, ma-
terial, earth, stone, and timber necessary for the construction of said
railroad; also ground adjacent to such right of way for station build-
ings, depots, machine shops, side tracks, turnouts, and water stations,
not to exceed in amount twenty acres for each station, to the extent
of one station for each ten miles of its road. Mar. 8, 1875, c. 152, §
1, 18 Stat. 482.

Historical Note
Ghort Title. Sections 934-039 of this Torritory, reservations, etc., In Oklahoma,

title are popularly known as the “Gen- were granted to railway companies by
eral Ratlroad Right of Way Act.” Act Feb. 28, 1002, ¢. 134, §§ 13 to 23, 32,
Okluhoma, Mights of way for railway, 32 Stat. 47 to 50.

telegraph, and telephone lines in Indian

Oross References
Alaska Right of Way Act, see sections 411-419 of Title 48, Territories and TIosular

Possessions,
Arkanaaa ojl or gas pipe line rights of way, see sectlona 966-070 of this title.
Klectricat polea and linea over public lands, national parks, forests, and reserva-

tions of United Statcs, grants of rights of way for, see scctlon 901 of this Utle and
sections 5, 420 and 623 of Title 16, Conservation.
Indlan reservations and other Indian lands, grants of rights of way for plpe Nunes

for conveyance of oll and gas, see section 321 of Titlo 25, Indians.
Indian reservations, lands, or allotments, rights of way to rallroads and telegraph

and telephone lines, see sections 312-318 of Title 25,
Lands excepted, see section 036 of thie title.
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