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Memorandum

To Director, Bureau of Land Management

From Associate Solicitor, Division of Public Lands

Subject: Appropriation of rights-of-way on public lands for
government use

Your office's memorandum of July 9, 1958, called to our
ottention memoronda doted Februury 14 and 24 from the Field
Solicitor to the Area Admiistrator, both et Anchorage, which discuss
the effect of Federal appropriation of rights-of-way on entries and
Indian occupancy claims. We have had odditional correspondence with
the Field Solicitor on this question.

The courts have zeslously protected the rights of those
who have made valid entries, locations, end selections on public
lands. In HastingsR.R. Co. v. Whitney, 132 U.S. 357, 364 (1889),
the court found in favor of an allowed hcmestead entry against a
reilrood company claiming under a Congressional grant by the act of
July 4, 1860 (14 Stst. 87), stating that

"So long ae it remuine < subsiuting entry of
record, whose legality has been pessed for by the
land authorities, and their oction remains unreversed,
it is such an appropristion of the tract as segregates
it from the public domain, and therefore precludes it
from subsequent grants."

See also Gornelius v. Kessel, 128 U.S. 456 (1888); United States v
Nort, American 253 U.S. 330 (1920); Pavne Gentral Facific
R.R. Co., 255 U.S. 228 (1922).

The Cepartment also has long recognized the vesting of rights
by those holding allowed entries, for exemple, against later Govern-
ment withdrawals ofpublic lands. Op. Atty, Gen., 1 L.D. 30 (1881);
Wethais Ebert, 14 L.D. 589 (1692); Instructions, June 6, 1905 (33 J..D.
607, 608). In the cases of May C.Sands, 34 L.D. 653 (1906) and John
].. Maney, 35 L.D. 250 (1906), cited in the Field Solicitor's memo-
randum, the withdraval order appears in eoch case to have preceded
allowance of the entry: The former case held that an entry is a con-
tractual right against the Government. We find no clear basis moreover
for the suggested distinction between "Specific" and “general” recla-
mation withdrawals. See 43 CFR 230.15; Edward F. Smith, 51 L.D. 454
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(21926). Certaialy none of the cited decisions hole that the entryman
could be

deprived
of has entry¥iwitnout compensation.

We» sonnot doubt thst ‘on appropriation of lands by a Govern-
ment agency under the Instructions, Jenusry 13, 1916 {44 L.D. 513),
would be subject to any valid entry existing at the time of tract
cppropristion, The Solicitor has said that:

"In practice the Department has limited its
authority to reserve from grants made by patent, road
‘and other rights-of-wey constructed with Fedcral funcs
to those cases where construction preceded the initia-
tion of the rignt on which the

Peete
ts based.Tastructions of Avgust 31, 1915 and

Instructions of Janusry 13, 1916 (44 D. 513)

inion of April 23, 1958 (6 D. 200, 202).
Surely en allowed entry is such en "initiation of the right" as to
protect it from later sppropriation by a Government agency without
compensation. See Solicitor's Opinion of September 30, 1921 (46 L.D.
459, 462). We find no evidence that the entries involved in either
the 1935 or 1916 Instructions preceded the Government appropriation.

The Department's disinclination in the instructions to
cept “3a mere survey" as "an uppropriation of the lend to the public
use", cnd wrging “stoking the area", can hardly be explained except
és provision for giving notice to later entrymen that they could only
enter the lands subject to the Government's appropriated rights. To
be fully consistent with these instructions ond the regulations (43
CFR 205.15), we should not encourage Federal agencies to rely on mere
filling of a map, withcut staking the area on the ground sufficiently
to evidence an actual appropriation of the land.

The courts have held that a mere settler, who has no allowed
entry, has no rights against the Government. YosemiteValley case,
82 U.S. 77, 87 (1872). Like allowed entries, however, we velieve con-
tinued Indian occupancy in good faith would receive protection ageinst
later appropristions, See A.S. Wedleigh, 13 L.D. 120 (1891). The
Congress may of cowrse extinguish the occupancy rights of any Indians.
See United States v. Senta Fe Pvacific Ruilroad Co., 314 U.S. 339, 347
(1921); Tee Hit Ton Incians v. United States, 348 U.S. 272 (1955).
Indian occupancy rights sre otherwise protected against later adverse
clajmws or Covernment withdrowols. Cramer v. Yrited States, 261 U.Seae eo
219 (1923); Schumacher, 33 L.D. 454 (1905); Repartmantal Opinicn,
56 I.D. 305 (1939).

In the Tee Hit Ton case supra, the Supreme Court held thot
Congress could by stutute refuse to recognize Indian tribal rignts
of occupancy and disqualify Indians from compensation for the taxing
of timber under a specific statute providing for such timber cutting.
The case did not hold that o Federal agency could ignore actual
occupancy by en Incian, or group of Indians, without specific provision
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thereror by Congress. Whether or not the Indian intefest is by low
compensable, the Department's position, protecting lowful Indian
occupancy, is.clear, Solicitor's Opinion, 53 I.D. 481, 489 (1931)
Asseciate Solicitcr's Opinion, M-36539, November 19, 1958.

We recognize the additional acuteness of the j#oblem in
Alaska since the repeal of the act of July 24, 1947 (48 U.S.C., sec.
321d) by Section 21(d)(7) of the Alaska Qanibus Act of June 25, 1959
(73 Stet. 146). See Associate Solicitor Memorandum, December 23, 1959,
to Regional Solicitor at Juneau. Hovever, the needs of Government
agencies should not override the necessity for giving entrymen and
Indian occupants every protection afforded them by previous Judicial
ond administrative rulings in the obsence of contrary legislation.
The Field Solicitor's memoranda of February 14 and February 24, 1958,
to the extent that they are inconsistent with this opinion, should
not be followed.

(Sgd) C. R. Bradshaw

G. Ra BSradghev
Acauciate Solicite?
Division of Public Lands

69844-60 3

Intericr--Duplicoting Section, Washington, D. C
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2. Since Lore Road east of Lake Otis is State-maintained,
will a developer have to obtain a permit to extend
Lore Road along the section line highway right-of-way
easement. :

without addressing the question of whether the property in

question might not be subject to a section line easement
and operating under the assumption that it is the answer
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This memo concerns the Alaska Division of Lands, position on section-line
right-of-ways across Native lands. In the vears 1923 and 1953 the Territory of
Alaska accepted a federal offer to dedicate unreserved public lanés for construc-
tion of highways. If the lands granted belonged to the United States at the
time of the grant in 1866, or upon subsequent acquisition of lands by the United.
States, the 1866 Highway Act, whtich made the above offer, was made to apply to
those lands. When Alaska accepted this offer in 1923 and again in 19537, as long as
tne land remained unreserved public lands at the date of acceptance, this accept-
ance related back to the date of the grant, i.e. 1866.

Once these highway rights became vested in the territory of Alaska subseuvuent
conveyances of that land carried an encumbrance across every secticn-line of a
highway right-of-way unless the right-of-way had been vacated by the prover

The statesauthority acceptance of the Hichway Act was repealed in 1349 by
Alaska and reaccepted in 1953 The effect of this ren2al was rot to divest
right-of-ways as such, hut only the states acceptance cf the act sGaln once
this right-of-way has vested it can only he vacated by the preper authority
The width cf the highway will vary according to tim arncove dates of states
accer:tance of the 1866 Highway Act and the manner in which the init ial Act was
accepted. It could be accepted by use of the right of-way as well as by terri-
torial or state law. T. ore the Alaska Division of Landshas adcptcd the
polic that section-line right-of-ways cxist ppon all Section-lines unless
they we eltner roper vacated or never came under t: e 1866 Hichwayv Act.
If a Native allotment was granted prior to any acceptance of the Act, then the
land was reserved land at the time the territory or state accerted it and therefore
would not be subject to a section-line right-of-way upon it. However, f the
allotment or reservation was granted subsequent to the accenmtance, then the land
is burdened by the right-of-way across it, unless tne right-of-way has bren vacated

During the upcoming 1979 open-to-entry and homesite disposals, the Alaska Divisicn
of Forest, Land and Water Management will grant access to its disposal lanés alongsection-line right-of-ways, unless it can be shown that they de not exist.

The Bureau of Land Manayement takes the position, that section-line right-of-ways
must be surveyed and platted before it will recognize their cxistcnce. The Alaska
Division ‘of Lands is not oun to allow. the rivate sector_to.open these section line
rag =o sways up, witl ou restrictions. The will be required tochtain a-pormit
From AGLLonefure thv_can build a raad_ upon the section-1ine any questions
should arise concerning: the substance of this memorandum, Picase feel free to con-
tact our District office at 279-7691.

Claud Hoffman, Engineert:
Distribution: Theodore G Smith, Director Bill Coveland Mor, NCDO

George, HolJett, Deputy Director arry Dutton, MGR SCDO
Al Carson, Deputy Commissioner tienry Hall, R SFDO
Richard A. LeFebvre, Chicf,land Mgmt. Sect. Jim Wicks, Chief, Planni:

& ResearchSteve Reeve, Chief, Planning & Classification
Dean Nation, Project Off:Rrent Petrie, Chief, Water Mgnt. SSectionee
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The BLM has requested that this meeting be held to discuss the fact

that the ANCSA conveyance to the Hooper Bay Native Corporation does not

diminishthe States interest for the road serving the Hooper Bay airport
by the fact that a 17(b) easement has been placed over the road and the

R.S. 2477 has not been addressed asOe vatia existing right within the

conveyance.

In the DIC to the corporation BIM placed a 60 foot easementon the existing
road which has been accepted by the State as a 100 foot right of way

pursuant to RS 2477, the land interest accepted by FAA for the federal aid

projects. These projects are:

ADAP 8-02-0126-01, grant agreement of 6-01-72 for funding

in the amount of $605,117.

ADAP 6-02~0126-2, grant agreement of 9-17-76 for funding

in the amount of $215, 625.

The state appealed the DIC in an effort to have the RS 2477 recognized

and the corporation's IC to be granted subject to the road specifically
as RS 2477.

Based on the statements presented in the appeal ANCAB ruled that the native

corporation IC should be granted subject to the RS 2477.

BRIM has met with the state to show how the ANCAB arder presents proceedural

problems to them and to have ANCAB reconsider its order to relieve BIM

of the problem they feel is created.

The state's purpose 43 appealing the DIC Fd have the RS 2477 properly recog-

nized 48to protect its committment to retain the 100 foot ROW under its

contractual funding agreement with FAA for the Hooper Bay Airport.
Since the provisions within 17 b easements seem to provide that the HIM

can issue rights of way pursuant to FLPMA in order for the Stateto obtain

an actual document, the state disucssed possibilities of obtaining such

documents where 17 b easements had been placed. The Lands and Minerals section



of BLM indicate theyare not issuing any such right of ways due to
internal conflict of interpretation between ANCSA and LM.

ANCSA is saying that EIM acted improperlyin re-
serving easements for reads, etc. in the corporations

They interpret the easement to mean that since

the road was reserved to the US it is to be developed by

the US ONLY and therefore it camnot issue permits over the

17 b easement to another agency or entity. This alone causes

@ problem in that BLM has not resolved its own position of

Jurisdiction and therefore any conjecture that the 17 b

easements protects the states right for the road, is uncertain.

The regulations by which 17 b easements were established allows them

to be extinguished by BLM by several determinations. Another reason

to make the easement an insecure interest for the state.

The IC wherein the 17 b easement is reserved stipulates that it is to

conform at a later date in accordance with the terms and conditions

of the agreement between the Secretary and the corporation. Those terms

and conditions could cause the state problems at such time as they are

implemented

If the state allows no recognition of RS 2477 then it diminishes its

interest to the point that future protection of the road could deprive

public access to the airport, a public facility, both-of which were

constructed with public: funds.

Where the BIM is still unsure of its own action in placing 17 b easements

in the IC it is not in the best interest of the public for the state to

accept any consilitory action with regard to the ANCAB order.

Therefore we have brought the problem to FAA to take under advisement since

they have accepted the RS 2477 as the state's interest in the Hooper Bay

Airport road and the state feels they should be aware of the possible

detraction of the states title interest if the RS 2477 is not recognized.



DRAFT
UNITED STATES DEPARTMENT OF THE INTERIOR

ALASKA NATIVE CLAIMS APPEAL BOARD
P.O. Box 2433

Anchorage, Alaska 99510

ANCAB-VLS 80-51 ) MOTION FOR RECONSIDERATION

The Bureau of Land Management (BLM), by and through its undersigned

counsel, hereby moves the Board to reconsider that portion of the decision

of June 26, 1981, which holds that BLM is required to specifically

identify, in ANCSA decisions and conveyance documents, rights-of-way

which are claimed under R.S. 2477. The question of listing such interests

was not adequately briefed by the parties and the Board should therefore

reconsider its holding and vacate that portion of its decision for the

reasons set forth herein

identification of claimed R.S. 2477 rights-of-way.
On November 20, 1979, the Secretary concurred in and adopted a

memorandum by the Solicitor as a clarification of and amendment to

Secretarial Order 3029. In discussing rights-of-way granted pursuant to

R.S 2477, the Solicitor stated;
R.S. 2477, enacted in 1866, provided: "The right-of-way for the

construction of highways over public lands, not reserved for public

use, is hereby granted." 19 Stat. 253, 43 U.S.C. § 932. It was

repealed in 1976, 90 Stat. 2793. BLM did not issue grants of

rights-of-way under this statute. The courts have generally considered

the issue of whether a right-of-way has been established under this

statute to be a question of State law not requiring any federal

approval or acknowledgment. See, e.g., Hamerlyv. Denton, 35 P.2d l.

a¢ (Alaska 1961) Accordingly, the Deparment has refrained from

adjudicating possible RS/interests. See Herb Penrose, A-29507

(July 26, 1963) and Alfred E. Koenig, A-30139 (November 25, 1964)

The Board has construed the Solicitor's memorandum to preclude "adjudication

but not the "identification of these rights-of-way. The BLM disagrees

with that interprétation

It is clear that the Solicitor was relying on the cired Departmental

precedent in reaching his conclusion that S.0. 3029 should be amended.

A careful reading of these decisions indicates that the Department has

The November 20, 19797 amendment to S.Q. 3029 was intended to preclude
Cc”

2477
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consistently refused to identify or list such claimed rights-of-way in

its decisions and conveyance documents. It is unreasonable to conclude

hat the Solicitor's memorandum was intended to permit a result directly

ctary to that required by the cases he cited.

The primary issue in Herb Penrose, A-29507 (July 26, 1963), was

whether a claimed R.S. 2477 right-of-way should be referenced in a

proposed conveyance document. The decision held:

It has long been the position of this Department that any grant of

public lands upon which there is a public highway as provided for

by Revised Statutes sec. 2477 is subject to the easement of the
‘ 2

highway regardless of the absence of any provision concerning the ae
x° “Ne Sow yan* ae right-of-way in the patent. Therefore, it has been considered

(
a

‘ i z
¢

' unnecessary to include any reservation or excevtion for the right~
O

of-way in a patent as the public's rights are prorected
etshous /

such a provision in the patent. See The Pasadena and Mt. Wilson jToll Road Co.: —

aA

ay

{

v Schneider, {1 L.D. 405 (1902); Charles A. Crane, 47 L.D. 181

(1919). (Emphasis supplied.)

In A-30139 (November 25, 1964), the sole
issue on appeal was whether proposed patents should include reservations

for a right-of-way claimed under R.S. 2477. The decision held that no

reservation or exception should be included in the patent because the

grant of lands would be subject to the easement despite the absence of

such a provision in the patent

Both of the cases cited in the Solicitor's memorandum addressed

the issue of identification of claimed R.S, 2477 rights-of-way and held

that such identification was not necessary. The Solicitor'’s memorandum,

adopted by the Secretary, should therefore be construed to preclude

identification of such interests in ANCSA conveyances in a manner consistent

with the cited Departmental precedent

Il. The BLM is, for the most part, unable to comply with the Board's

holding.

The BLM understands the Board's holding in this case to require

that all claimed R.S. 2477 rights-of-way be identified in all future

ANCSA decisions and conveyance documents. The BLM is unable to accomplish

this. Most types of rights-of-way are identifiable from an examination

of Federal or State public land records. This is not true of all rights-

Alfred E. Koeniffg
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of-way claimed under R.S/ Because of the manner in which these interests

can be created, it is impossible for the BLM to ascertain the existence

of all claimed R.S. 2477 rights-of-way.
R.S. 2477

AMERON onding offer from the federal

government for the creation of a right-of-way. Girves v. Kenai Peninsula Borough,

$36 P.2d 1221, 1226 (Alaska, 1975). It has been held that the offer can

be accepted, and the right~of-way created, either (1) by a positive act

of the state or territory clearly manifesting an intent to accept the

offer or (2) by public use of the right-of-way for such a period of time

and under such conditions as to prove that the offer has been accepted.

Hamerly v. Denton, 359 P.2d 121, 123 (Alaska 1961).

Statutory acceptance of the grant, formal expression on the

part of public officials of an intention to construct a highway or

actual public construction of a highway may all constitute acceptance of

the R.S. 2477 grant by the ‘positive act" of the appropriate public

authorities. Thus, in Girves, supra, the Alaska Supreme Court held that

AS 19.10.010 (establishing a highway easement along all section lines in

the State) was sufficient to establish a right-of-way along the boundary

of plaintiff's homestead coinciding with a surveyed section line. In

Wilderness Society v. Morton, 479 F.2d 842 (D.C. Cir. 1973), it was held

that the State's application to the Bureau of Land Management to construct

a "public highway" from the Yukon River to Prudhoe Bay, along with

enabling State legislation, was sufficient to establish an acceptance of

the federal grant. In addition, the actual construction or public
maintenance of a highway may constitute acceptance. See Moulton v. Irish,
218 P.2d 1053 (Montana 1923) ¢{ construction of highway) Streter v. Stalnaker,

85 NW 47 (Nebraska 1901) ¢{public maintenance and improvement of highway).
-

Public use (sometimes called "public user") may also constitute

acceptance of the grant in the absence of any positive official act

Whether any claimed use constitutes acceptance of the grant, however, is

a question of fact to be decided by the court. It appears that continued

and consistent use of a right-of-way across the public lands by even one

be sufficient to establish public user, State v. Fowler, 1 Alas. L.J

7, 8 (April 1963). See also Hamerly v. Denton, supra at 125.

Becaule of the informal manner in which these interests are can be
created, the BLM does not have the means to identify all possible rights

itn an in tne lands Co whicn tne road gives access merson
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claimed by the State and the public under R.S 2477. Under the various

r
court decisions discussed above, it is possible that virtually every Road, 0
trail

and every section line in the State could be a “claimed” R.S. 24 V7oak ue
ayee |2477 right-of-way interest. An attempt to list all such claims in BLM

decisions and conveyance documents would be burdensome and futile.
III. Identification of claimed R.S. 2477 interests is not in the best interests

of the Native corporationsor the State.

An analysis of the impact the Board's holding will have on the

Native corporations and the State indicates that both parties stand to

lose more than they willgainfrom the listing of claimed R.S. 2477 Sur
interests in conveyance documents. In addition, the Board's holding

Iw
imposes a significant administrative burden on the BLM since it has not get
previously listed such claimed interests in its conveyance documents

By holding that the BLM should identify all claimed R.S 2477

interests in ANCSA decisions and conveyance documents, the Board is

treating ANCSA corporations differently from all other _of 9
Federal lafids. Native corporation Patents will list a type of interest.S42

7= =
(unadjudicated) which does not appear in patents issued under any other

/ Federal law This difference in treatment is not mandated by statute or.
regulation and does not appear to be justified by any compensating

oo”

cate atbenefit to the Natives, the(Stateoor anyone else. Cit Cont od OO
peotet pc4.

The State and other potential claimants of R.S. 2477 rights-~
| ale

of-way will not be harmed if such interests are not listed in ANCSA rer * 7—-. .—rey NE en, 7 -
conveyance documents It is clear that all ANCSA conveyances are subject

to valid existing rights. §14(g) of ANCSA. §.0. 3029, October 24,

1978, also makes it clear that listing or failing to list an interest as

a valid existing right in the conveyance document does not create or

extinguish the right. The purpose of listing interests which are "of

record" is to serve notice on all grantees, their assignees and the

public at large of possible third party interests. R.S. 2477 rights-of-
—_ L 4

way, however, are not necessarily “of record" and have traditionally)not%» necessarily
Ga

ns

been listed in conveyance documents. The guidelines that have been

established as to what types of interests must be listed in the BLM

decisions and conveyance documents are not mandated by statute or regulation

but have d artmental policy designed to make conveyances—
as free fr

possible, {The-guide}ines
that—have been

festablishod-se—o-what—types-of interests -muEtpettstedetwathenRLM

‘veloped as

confusion
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_deeistons—and-convey ance—douments—areznot—mandated by stature or regulation,

deve loped—as—De partmental-potiey déstgned-to-—make-—conveyances

_-as_free—from—eoenluston~es—possibie— The interests BLM does list have

—Keguiatios

been adjudicated by the BLM, another Federal agency, or the State
Gut shaunSpee they 7 y dey> 8crouseBe

a, yh A listing of claimed R.S. 2477 rights-of-way in ANCSA conveyances

a a will generate confsion and, perhas, way t- el.
4

o
i a

shenTiped
documents to the Native corporations. It is uncertain how title companies Aozdaa.

tbur Cowe de amined lene 2 1, ANZA»
will react to a listing of such claimed interests. some of which are not —
wig Cer fadeet flat A

Lerprne ater
»
pi gumint “1.6, a oyotherwise of record. Many of the proposed §17(b) easements which were Sip.

°

not
reservedy’ are likely to be claimed by members of the public under

_ tna
R.S 2477. If BLM is required to institute a procedure to identify such

claims, the public is likely to be confused about their rightsy fe CROSS
Natici lapdv-If an administrative procedure to identify such claims is

£Fe
required, the State will have to compile an exhaustive list its

+ i
claims in order to adequately protect its interests. Since the BLM has yo" ae 1

hand et Aa 4die
| ysP4

never required the State to notify it officially of such claims) this wea q y EEEBENY O08 EEE oerwill mean that both the BLM and the State must institure zenew record~/ yy x6
keeping systemg, If the State can protect its interest ina less burdensome

fashion, it seems sensible to do so. Gannyd wt hot \et .

The BLM and the State have discussed this matter extensively
both before and after the Board's decision. The State's appeal on the

Hooper Bay Airport Road was brought because the State feared that the

BLM decision would diminish its interest and would interfere with certain

funding it receives from the FAA. The Board's decision makes it clear } ' ‘
77 You her oo! at iS. bo Viee

that whatever interest the State hay’ is not and cannot ve
fiminisheD by

the ANCSA conveyance. The BLM is meeting with the State and the FAA to

discuss the fact that the ANCSA conveyance does not diminish the State's
we em

interest. It
appears that the

State's concerns about funding can be
nor ™

~

resolved through this process. There are only a few roads claimed under

R.S 2477 in the State where Federal funding may be affected by ANCSA

conveyances. If the funding for these roads can be assured by other

means, the State has no interest in having ANCSA patents, unlike all

other patents, include a lengthy list of interests claimed under R.S.

2477

eadjudica ting agency's records.—

lessen tne value or the conveyance
gy,
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86 OY
- DEPARTMENT OF NATURAL RESOURCES

DIVISION OF FOREST, LAND AND WATER MANAGEMENT

RICHARD A. LeFEBVRE
pate. July 21, 1978

Chief, Land Management Section FILENO.

TELEPHONENO:

DEANJ. NATION sussect Use/Control of dedicated
Land Management Officer sectionline rtght(s)-of-way

The attached letter from the Dept. of Law would Imply that a user, a

member of the public, may, where a dedicated sectionline exists, enter
and use dedicated rights-of-way to construct a road or use it as a

road as long as not blocked from public use and further, that the user

bears full responsibility for title search, determination of location
and preservation of survey monuments.

The requirement for a permit by ADL regulations being prepared would

appear to be rendered moot and without force or effect. However, &

question is ratsed as to whether the State may require certain construction
standards. |! would presume that standards would be dictated as set
forth by local government (borough-city) regulation for road construction
and in absence of any the user could proceed in his own fashion.

it is requested that a Attorney Generals Office review be made of this
matter before we proceed further as a guide in preparation of any

regulations.
s

w/enclosures: i, aoce w/enclosure

Reserve)Larry Dutton Mi
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STATE OF ALASMA /
DEPARTMENTOF LAW

OFFICEOF
THE

ATTORNEYGENERAL | P.O. BOX 1309
—
FAIRBAYKS 23731

June 14, 1978

Richard C. Borsetti
Green Rage Farmstead
Box 118
Delta Junction, AK 99737
Dear Mr. Borsetti:

As you-describe the affected section lines, and
the entry dates for the land across which they run, it

/

would appear that they were dedicated by the legislature to
the public for use as public highways, Ch. 35, SLA 1953. —

‘s When a member of the public. decides to construct a
road along a section line, or use it road, the public
retains the ultimate right to use the section lines as a
public road. No private-citizen can obtain private rights
to those lands, however,and interference with the rights of
the public may subject one to court action. AS 28.35.140

_ States, "No person may. purposely obstruct or block traffic
on any roadway by -any means."

. The user bears “the complete responsibility
determination of the true location of the section line, and

. for preservation of existing section corners or quarter
corners. The issuance of: this’. letter is without warranty‘that a section line easement does in fact exist..

-Sincerely,
-STATEOF ALASKA

-AVRUM M.GROSS =-
ATTORNEY. GENERAL

“Gary W. Vancil .

Assistant Attorney General
GWV/ps



_atEMORANDUM State of Alaska
To:

THRU:

FROM:

DEPARTMENT OF NATURAL RESOURCES - DIVISION OF LAND AND WATER MANAGEM
NORTHCENTRAL DISTRICT

Richard A. LeFebvre, Chief OATE: June 22, 1978
Lands and Water

FILE NO:

William H. CopelandDistrict Manager TELEPHONENO:

John A. Dunker SUBJECT: Rights-of-way on Section
Lines, Tanana Loop AreaLand Managementoe

Last fall, during the initial Tanana Loop Sale layout stage, we
decided to reserve ADL easements on section lines where we felt
their use would be compatible with the layout, but not where it
wouldn't. The idea was that people could then proceed to develop
and use those section lines with additionally reserved easements,
without seeking our further approval in a permit or R/W. On other
section lines, they would have to request a permit or R/W, giving
us the chance to steer the applicant toward more efficient alter-
natives, if possible.
Have we ever determined a final policy on how this is to work, and
a procedure? ; Needless to say, the first inquiry has been received
here, and there will doubtless be others.
Incidentally, the attached is the first result I've seen of DOT&PF's
new policy of forwarding requests for use of section line rights-
of-way to the Attorney General. .

WHC/ jad/l1d
¢: Gary Johnson



| MA@vANUSha SUSiwa DOFGUGW, fu.
BOX B, PALMER, ALASKA 99645 e PHONE 745-3246

PLANNING DEPARTMENT

MATANUSKA-SUSITNA BOROUGH
PLANNING COMMISSION

POLICY MEMORANDUM NO. 18

PROOF OF SECTION LINE EASEMENT

The purpose of this Policy Memorandum is to clarify MSB 16.32.030 B-2
and Policy Memorandum #16, as it pertains to
section line and to further clarify the step nting“proof”of the existence of the section line easement.

PROOF:

MSB 16.32.030 B-2 and Policy Memorandum #16 requires the following:
1. Research for reservations on the land, jie. Executive

Orders, Public Land Orders, Secretary Orders, or other
orders which may be in existence in the records of the
Bureau of Land Management Office to determine whether
it was unreserved public Jand.

2. Copy of the Government Survey Plat
‘Showing

the approved
date of the plat.

3. Copy of the dates of entry.
4. Copy of the patent (s).
5.

Written Summary
including the following:

a. Statement ‘that all appropriate land records have
been researched and none have been found to contain
information or data contrary to the applicant's
claim for a section line easement.

b. Statement based on performed research and attached
documents that a section line easement does exist
along section line in accordance
with:MSB 16.32.6030 B-2 and Policy Memorandum #16,
and that the width of said section line easement isfeet.

WN
Nets iD
WN

nao
access along a

s necessary docume



Planning Commission
Policy Memorandum #18
Page 2

c. Affidavit by one of the following that the summary is
complete and correct:
1 Attorney admitted to practice in the State of Alaska;
2. Representative of the Department of Highways;

3. Land Surveyor registered in the State of Alaska
and sealed by him;

4. Representative of the Alaska Division of Lands “or
the Bureau of Land

Management .)

ADOPTED:

Matanuska-Susitna Borough
Planning Commission

LEO GF

avid “Simpson; Planning Director



NATANUSKA-SUSITNA BOROUGH

ORDINANCE SERIAL 80. 76-51

AN ORDINANCE AMENDING MSB 16.32.0030 TO PROVIDE ADDITIONAL STANDARDS CONCERNING
SECTION LINE EASESENTS.

WHEREAS, the Borough Assembly has determined that there is considerable

public interest in-the use of easements along section lines within the Matenuska-

Susitna Borough to provide access for subdivisions as required by MSB 16.32.030;
|

and

WHEREAS, the Borough Assembly has found that it is desirable to include :

a more elaborate statement of the conditions under which the section line ease-—

ment will satisfy the requirement of Tegal access established by that section;
NOW THEREFORE, BE 17 ORDAINED:

Section 1. Classification. This ordinance is of a general and Permanent
nature and shall become a part of the Borough Code.

Section 2. Severability. If any provision of this ordinance or any

application thereof to any person or circumstance is held invalid, the remainder
of this ordinance and the application to other persons or circumstances shal} !

not be affected thereby. ‘ , a
Y Section 3. Effective Rate. This ordinance shall become effective

upon its adoption by the Borough Assembly and sianature of the Borough Mayor

introduction: September 21, 1976

First Reading: September 21, 1975

Public Hearing: October5, 1975

. ADOPTED by the Assembly of the Matanuska-Susitna Borough, Alaska, this

Ge. ZL.
Ronaid L. Larson
Borough Mayor

ATTEST:

oe
Evelyn 1

Borough ,

(SEAL)

16th day of tlovember,1976.

Ae 0°08 f°
honpson



section 4. Sections finended. M50 10.32.030 15 hereby amended tu read

fpliows: 16.32.0390 Aeeess. There shat] be legal and physical access:

(A) By rad to a1] subdiisions, from the public highway system,

ept where there is no anticipated or feasible method of providing accoss

er than by water. or air, All ftets within road-served subdivisions shall '

@ road access.

(@) For purposes of this section, legal access which lies in whole ar

part along a Section Vine dees not exist until the following conditions are -

1. The applicant fer approval of the subdiviston provides certi f ied
jes of recorded conveyances creating the easement or right-of-way where the

tracts traversed by the access road or by @ court of competent jurisdiction,
|

.4
2. The applicant proves that a section line right-of-way is lecated-

—. =_—-—
a surveyed section and

, .

|

-fa) It was owned by or acquired from the Territory (or State) af‘
|

ska at any time between April 6, 1923, and January 18, 1949, or at any time

er Hareh 26, 1951; er :
(b) vas unreserved public land at any time between April 6, 1923,

i

January 12, 1949, or at any time after March 21, 1953, excenting lands:. {

cribed under li. 8. land patent Mo, TT2088) dated May 27, 1946 under Anchorage

dat.Ho. O102398,

3, The applicant for esproval of the subdivision proves to the reasonable
i

Rsfaction of the Bormugh Engineer that the access road meets the following

imi requirements:
- fa} Road width shall be a minimum of If ft. which can be traversed

standard passenger car useable betreen May 19 and September 15; and
|

(b] Road wicth shall be a minimum of 18 ft. which can be traversed

noordinary 4-wheel drive vehicle useable between September 15 and May 15; and

|

{c} The roadway actually used for access is located entirely within

casement or right-of-way described in the decuments provided pursuent to

above.
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LAND DEVELOPMENTSERVICES, INC. LETTER OF TRANSMITTAL
4546 Business Park Blvd.

ANCHORAGE, ALASKA 99503
274-6191

(907) ORK 2BBRX

To Dept. of Highways

Pouch 6900

Anchorage, AK 99502

GENTLEMEN:
WE ARE SENDING YOU & Attached O Under separate cover via NE the following items:

0) Shop drawings CO Prints O Plans oO Samples. a: Specifications
Cj) Copy of letter O Change order Oo

THESE ARE TRANSMITTED as checked below:

©) For approval! C) Approved as submitted Resubmit copies for approval

For your use (©) Approved as noted O Submit copies for distribution

© As requested DO Returned for corrections 0 Return corrected prints

DC For review and comment oC

© FOR BIDS DUE 19 O PRINTS RETURNED AFTER LOAN TO US

REMARKS Ted: Thanks for taking the time to talk to me about section line
easements. The copy of memo #18 is for your information, you
may be interested.

COPY
SIGNED:

team (KATES) Yowmnend. theses. 01409
if enclosures are not as noted, kindly notity us et ence.

DATE JO8 NO.

6/29/77
RichardsRight of Way Agent

Matanuska Susitna Borough .

Policy Memorandum #18 _

mary 3 ve. . anes
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Bill Luria mi July 20, 1977
Principal
Divisicn of Policy Development & Plarming
Deparbient of Transportation

Richard Svoboday Section Line Rights-of-Way
Assistant Attorney General Across D-2 Lands for Trans-
Department of Law portation Corridors
Transportation Section

In respomse to your request for a meroreném explaining what sectio Line
rights-of-way are, and how they ray affect transportation corridors
across &-2 lands, I am transmitting with this merorandum a m=norandum
Gated Septecber 2, 1976, from me to Assistant Attomey General Richard
P. Kerns. Please take note that for policy reasms, my m=sorandum of
September 2, 1976, was not a formal Attomey Generel's opinim, and
should not be circulated as such. .

Section line rights-of-way are easements, either 66 feet or 100
feet wide, with their center being the secticn lines which are the
result of the tomship method of surveying. A to-mship, according to
Black's Law Dictionary Fourth Edition, is "in surveys of public led of
the United States a “tomship" is a division of territory 6 miles square,
containing 35 sections." Hence, a section line exists every 1 mile ina
north south direction, and every 1 mile in a east west directicn.

Secticn line rights-of-way are created by the interectio of two
Statutes: cone state, and one federal. 43 U.S.C.A. 932, wntil its
repeal in 1976, readas follows: — —

The right-of-way for the construction of highteys
over public land, not restricted for public use, is
hereby granted.

Courts, including the Alaska Sipreme Court, hzve apreed that for there
to be a gratuitous grant of a right-of-way under the provisims of 43
U.S.C.A. 932, there must be an appropriate acceptance of the grant.
Acceptmce can be in either of two forms: (1) a positive act indicating
acceptance by an authorized public agency, or (2) by public use.

In 1923, the Territorial Legislamre, by enacting Chapter 19 SLA
1923, accepted by positive act indicating aceoptance, the federal offer
of riehts-of-way ecross public lands. This statute was subsequmtly
repealed on January 18, 1949, and renacted in a form, which once again—_ ederal grants of right-of-vey by 35 SLA 1953. ‘There are

ons_as to the status of sectim line rights-of-vay during
the period fren 1949to 1953, and im revicving ny om menrendm, I
believe that more research should be done to determine whether section

tine
rights-of-way were extinguished by the repeal of 19 SLA 1923 in

Bee ated the.int

I am not avare of the arount of the land within the State of Alaska
woich has been surveyed. There.is a dispute as to whether the sectio. —>
Line ripht-of-ay cen exist without an actual survey being conducted @
the Tend toa pinrnink Hho Tecation of a seation Vina Penfiectty tha



Bill Luria July 20, 1977
~ 2a

azpument is. that if therehas not beena survey, you cammot describe
withspecificity the section line right-of-way, and therefore, that
sectionline rignt-of-say does not exist. This argument can be carried
cae step further to indicate that since 23 U.S.C.A. 932 was repealed in
1976, no section line right-of-way would exist umless the survey had
been concucted prior to 1976. Ca the other hand, 2 equally good erguzent
cam be made that since section lines will fall across the lend inconformityto the tomship system of classifying lands, oce. you know the reference
point in the State for defining tamsites, you can plot sectim Lines
ecross the State of Alaska without ever having entered upon the land.

The ceroremdim which I am attaching does not deal with all the
qeestims raised by applying section Line rights-of-way to d-2 lands.
In addition, I am not satisfied with the work dme regarding the character
of section Line rights-of-way curing the period of 1949 to 1953. ‘Wore
work needs to be done on the question of whether sectim line rights-of-
way exist if land has not yet been surveyed. Easically, this nemorendum
is to give you an idea of what secti line rights-of-way are, and
should not be construed as a definitive statement on the entire

qestionof section line rights-of-way. -

RS:1m
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Ted Smith
DATE

August 1, 1977
Department of Natural Resources geno.Division of Lands
Anchorage TELEPHONENO:

9L Pore. 4
FROM: Richard Svobodr —

SUBUECT: Section Line Rights-of-Way
Assistant Attorney General
Department of Law
Transportation Section

I have been informed by Frank Baxter that you are presently drafting
regulations regarding the utilization of sectio line rights-of-way. I
have done same research in this area for the Department of Transportatim,
and for the Governor's Division of Policy and Developmental Planning.

Section line rightsof-way have the potential for being very important
to the State's D-2 policy. Therefore, would you please forward to me
all policy memorandum which you have developed, and a copy of your
proposed regulations.

RS: Im

19°7'7
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Ted Smith pate
—sAugust 16, 1977

Department of Natural Resources
Division of Lands & Water FILE

Ne

Anchorage TELEPHONE NO.

FROM Richard Svobodny avy SUBJECT
== Section Line Rights-of-Way

AS!

Assistant Attorney General
Department of Law
Transportation Section

As a result of my memorandum to you of August 1, 1977, I was
contacted by Bob Kesling, who indicated to me that I had received in-
accurate information regarding your divisio's drafting of regulatims
concerning section line rights-of-way. We both agreed that there were
several important questions which have not been answered regarding
section line rights-of-way. Mr. Kesling suggested that a memorandum
from me requesting a policy statement fran your division would be
appropriate. I discussed the merits of Mr. Kesling's suggestion with
Bill Luria from the Governor's Office. As a result of this conversation,I would at this time request that your division prepare an analysis of
the problems and proposed policy that the State should develop regarding
section line rights-of-way. At the present time, I am not requesting a
policy position from yor division, but merely a memorandm stating what
problems you foresee with section line rights-of-way, the policy which
the State of Alaska should formulate, and any solutims to problems
regarding section line rights-of-way. For your informatio, I am

attaching a memorandum from myself to Bill Luria briefly explaining
section line rights-of-way and outlining a few potential problems.
memorandum to Mr. Luria was not meant as a definitive analysis of
section line rights-of-way, nor was it in the form of an Attorney
General's Opinion, but was merely a response to a request fran Mr. Luria
for information regarding section line rights-of-way as they potentially
could relate to D-2 lands.

RS: lm
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Michael C. fT. Smith
Assistant Commissioner
Division of Lands

TO: [Anchorage, Alaska DATE:

Attn: Theodore G. Smith, Director FILENO

Division of Land & Water. Mngt.
TELEPHONE NO:

From: Dick Chitty SUBJECT:

Deputy Commissioner 0
Department of Highways
Juneau, Alaska

STATE en VEBiGRAMOLEGAS

May 4, 1977

364-2121, Ext. 111

Cooperative Agreement
on Section Line Easement
Policy

We have reviewed the proposal for a cooperative agreement on administration
of section line easements, outlined in your letter of April 28, 1977, to
Commissioner Harris.

We have no objection to the proposal as outlined and would appreciate
the cpportunity to provide input as the regulations are drafted. A.A.C.
Title 17, Chapter 15 is presently being revised and may have some effect
on the proposcd regulations.



02-018

STATE
of ALASKA CYGORANMOLEI

FROM:

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND & WATER MANAGEMENT

DON lABRIS, Cormissioner
Department of Transportation

ro.

and Public Facilities
DATE April 28, 1977

THEODORE G. SMITH SUBJECT: “Cooperative Agreement on
Director Section Line Easement Policy

I am writing in regard to resolving problems of administering section
line easenents involving the Department of Highways and the Division of
Lands.

In 1974 a policy for the vacation of section line easements was
tablished between the Department of Highways and the Division of Lands,
Department of Natural Resources and with the organized boroughs. The
posicy is to vacete section lines only when ingress and eg-ess to state
land have not been curtailed.

The use of section line rights-of-way has recently arisen during the
discussion of the Cook Inlet Land Exchange with Don Eeitinger, Right-of-
Wey agent for the Czntral Division of the Department of Highways. At
this meeting a question arose: Are the interests of both Departments
protected wien actual use of section line easements for privately fi-
nanced road construction occurs? Since the main authority over conm-
prehensive land-use planning on state lands involves the Division of
Lands and the land records which it maintains, it was agreed that the
Division of Lands should undertake the responsibility of recommending
legislation or regulations, with review by the Department of Highways,
to manage section line right-of-way use by private applicants.

At the April 20, 1977, committee meeting among ADL yersonnel, the question
of coordinating the private use of section line easements was proposed
to be the responsibility of the Division of Lands, Department of Natural
Resources. This administration and control of use could be promulgated
wnder concurrent Highways and Division of Lends regulations. The final Ao >decision for the private use of a section line easement should require SES Pm
theconcurrenceof the Department of Transportation and the Division of ferryLands. It was felt that since the Division aduwinisters land disposals, Yeo at
leases, classifications, and planning on a statewide basis, more com
prehensive input and analysis may be available at our offices. Our
public records system of applications, plats, and state land records
would be readily available for initial actions, recording of final
status, and use by the public.
It is not conterplated that this arrangement, or the regulations adopted,
which would implemeut this plan, would have any effect on the existing



Don Harris Page 2 April 28, 1977

authority of the Department of Highways to use section-line easements
for public roads and highways.

If you feel this approach is desirable, we will continue by drafting
proposed regulations, policy, and a working flow chart. We believe
implementation of such processes could aleviate future problems arising
in the organized boroughs, and also protect state interests on strate
lands outside the boroughs.


