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Re: North Slope Haul Road

pear Dr. Lenkesches

>I, Tntroduction

You reve esKked tnat we anelyze the leg2l constreintsy sg ;

ions for the Trans-Alaske Pipeline
|

Haul Koad, The Heul Road (hereinafter "road") designated as

cron Girrering menagement op

ederel £id Secondary (FAS) Route No. 681 on the Federal Aid

v. System, ex‘tends from Livengood, Alaska, across the Yukonwae

Piver to Prudhoe Bay, Alaska. ft includes 52.5 miles of pre-

viously .constructed road between Livengood, Alaska and the Yukon

River, 4.5 miles of connecting ro2d, a newly constructed bridge
|

Over the Yukon River and 367 miles of nawiy constructed road
[

G i) c o 1D vs ahe Yukon River and Prudhoe Bay, Alaska. The road north
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of the Yukon River was constructed and is being used presently by

Alyeska Pipeline Service Company. It will be offered to the

State as a State highway when the first oil flows through the

pipeline.a
The basic issue addressed by this opinion is whetner

the road is a "public highway" or a "development road." Differ-
ent management options result depending on the answer. Our

analysis of tnis tssuae has led to an examination of the relevent

documents pertaining to the grants of right-of-way, the gravel
permits, federal highway funding, and the agreements with Alveska.
On the basis of that examination, it is our opinion that the

Raul Read is a puolic highway.
.

Certain lesel obligations attach to a public highway

and those oovligations were examined for their bearing on management

options. We have tried to cover the gamut of options available
to the State, from complete and permanent closure at one end of

the spectrum, to unrestricted access, at the other. In the middle

of the spectrum would be the broad range of "police power" regule-
tions which control or qualify, rather tnan prohibit, the use of

the Kaul Road. It is in this middle ground where we see the most

cCromise for developing vieble management options for the State.

Croening the road without any restrictions whatsoever, we believe
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.would cause mo lege! problems. We assume, hovever, 1+ would create

serious problems for both the public satety and the public welfare,
since there are presently no facilities for public use on the
road and no plan to insure protection for the areas through
which the road traverses. The option of permanent closure would

result in a nish level of exposure to the State: exposure to

losins the risht-or-way, to paying for the free gravel used in

highway construction, to navings additional federal highway funds
hem cf the valuect ctying Alyeske for tne icss tooy } ct 3) H

ea
fe
u on
a

fu gp ‘3 p ct oO 'd yp

or the roed for pipeline maintenance. By way of contrast our

examination of the statutes and case law leads us to conclude

that properly framed regulations reasonszoly restricting the’ use

of the road would withstand judicial challenge and afford 2 high
=
4 exibility to the State without undue exno-H

tGesree of management

j>sur w
o to liability. There are, of course, limitations on such

rictions and we will deal with them in this opinion.y ui cre

For clarity we have divided our opinion into two

sections. The first is a section dealing with the factual

backsround of the legal issues--that is, the facts pertaining to

the grants, permits, funds end asreements. The second section
|

contains our analysis of the legal issues concerning use of the
roac,
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II. Factual Background

Tnis section of the opinion deals with the facts

pertaining to:

~-the rights-of-way sranted by the Department of

the Interior;
--the grevel permits granted by the Department

of the Interior;
|

--the federal funds granted by the Federal Hignwav

Administration; and

—-the agreements between the State and Alyeska.

Tne facts disclose csnat it was the clear intention of the parties
°

that the ro2d was to te a public facility. ‘In analyzing the

Tacts it is important to separate the above topics because they

involve transactions with and therefore obligations to, three

Ivs of the federalCifferent entities, two of which are departme

s0vernment, end one of which is a private corporation.

A. The Right-Of-Way Grant. The cnronolosy of events

leading up to the grant of right-of-way for the Haul Road have
én ironic twist. Following the discovery of oil at Prudhoe Bay,
flaska in 1968, several oil companies developed plans to transport

n
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tne to market through 4 pipeline extending to Valdez, Alaska.
Because the proposed pipeline would cross federal lands, the oil

companies had to seek rights-of-way from the Bureau cf Lana

Menagement (BLM). First in June, 1969 and later in Decerber,
1969, the Trans—-Alaska Pipeline System (TAPS), agent of the oil

companies, applied to BLM for a right-of-way for the pipeline
under the Mineral Leasing Act, and for Special Land Use Permits
for the construction of a haul road. See Wilderness Society v.

Morton, 479 F.2d 842, 848-850 (D.C. Cir. 1973):
|

Apparently to pave the way for granting the right-—of-

way, on Januery 7, 1970, Interior publisned Public Land Order

No. 4760, 35 Fed. Reg. 424 (1970), modifying Public Land Order No.

4582, 34 Fed. Reg. 1025 (1959) which on Januery 17, 1969, had

imposed a "freeze" on all unreserved public lands in Alaska to

protect native Alaskan land claims. The modification of the order

@llowed Interior to srant 2a pipeline right-of-way under the Mineral

Leasing Act and other rights-of-way "reasonably necessary or

convenient for the construction, meintenance and operation of

the oil pipeline system." P.L.O. No. 47606. However, before any

rights-of-way cauld be issued, on March 23, 1970, a group, of
conservation organizations filed suit against Interior to enjoin
the sranting of the rights-of-way as violative of the width
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limitations under the Mineral Leasing Act. On April 28, 1970,
an injunction issued. Wilderness Society v. Morton, 479 F.2d
at 850.

Thus, up to the time of the injunction, the focus
was om obtaining @ right-of-way for a construction or haul
road. Only when the court suit was filed @id the State becomeave becom

involved in seeking rights-cf-way for a State public highway
under 43 U.S.C. $932. The latter Act provides in its entirety:

SED

Tne right-of-way for the construction of

highways over public lands, not reserved for public
uses, is hereby granted. (Emphasis added)

> Apparently, former Governor Miller sent a telezgran
to then Secretary of Interior Hickel stating that he, the

Governor, nad authorizec construction of the Haul Road under

§932. This was followed by a letter to BLM by the Commissioner

of Highways on April 7, 1970, with a location map. These were

the earliest attempts to accept the grant under §932 (a §932

right-of-way is commonly referred to and will be described
hereinafter as a "R.S. 2477" right-of-way). There were other

ttempts in 1971. See letter of former Commissioner
veneer>
x

BL, dated October 10, 1972.
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Generally, no affirrative act w2s required by Interior

vo vest the the State, The

language of the 1.ct operetes as a present grant which may he

ther (1) by positive act on the part of appropriateaccepted ei

State authorities clearly manifesting an intention to accent
the grant or (2) by public use for such time and under such

onditions és to prove the grant has been accented. Hamerilv wv.

v boDenton, 359 P.24 121, 123 (Ak. 1963). See also 43 C.F.R. §2822-

Buc in this case, an affirmative act on the part of the
govern-

rent

1a UEE EEE While P.L.0. No. 4582 was

meéified on Januery 7, 1970 by P.L.O. 4760, the modification

spoke of the "issuance of any other permit or right-of-way-

@as may be reasonaoly necessary or convenient for the construc:-

tion, mainten iance or operation of tne oil pipeline system. .

2The wording that the right-of-way hed to be issued, and ther

Only if it was "reasonably necessary or convenient", implies
thet affirmative acts on the part of the federal government were

required before the R.S. 2477 rignt-of-way could vest. This

interpretation is supported by 43 C F R §2622.1-2 which is the

Section of the Code of Federal Regulations which pertains to the

Srénting of R.S. 2477 rignts-~-of-yay over raserved public lands.

gnt-of-way under R.S. 2477 1

ecame necessary because P,.L.O. No. 4562 withdrew all unre
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The regulation requires an epplication, a modification of the

“peservation, and a grant of right-of-way which may be subject
to conditions. This is in direct contrast to grants over un-

reserved oublic land which reauire "no action on the part of
the Government”. Id. at 2822.1. See also Wilderness Society
v. Morton, 479 F.2d at pp. 892, n. 90 and 893.

Wnat oegan as an application for a Haul Road, turned

in the midst of controversy, to focus on a public facility. The
parties seeking to dissolve the court injunction argued that the

rignt-of-way was for a public highway. See Wilderness Society v.

Horton, 479 F.2d at 879-883. See also letter of former Comnic-

sioner Campsell to BLE, dated September 13, 1972, where the

preposed nighway is described as a "public facility."
No rights-of-way were issued under 43 U.S.C. §932

(R.S. 2477). The only grant of right-of-way ever issued to the

State for the Haul Road was after the pessege of and pursuant

ne cee

to the Trans-Alaske Pipeline Authorization Act (TAP Act), 43

U.S.C. §1551 et seq. Section 1652(o) authorized the Secretary
cf the Interior to issue rights-of-way and permits necessary
for or related to the comstruction, operation, and maintenance
orf the pipeline system including roads and airstrips. Section
1655 provided that a right-of-way granted under §1652(0) for a

road or airstrip as a facility related to the pipeline might
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provide for the construction of a public road or airstrip.
Pursuant to these sections, on May 2, 1975, the State Director of.
the BLM issued the State 2 "Grant of Right-of-Way for a Public
Road." This was the only right-of-way ever issued for construc-
tion of the road. The grant was expressly made subject to, the

provision that "the rignt-of-way shall be used for only the:

u
)

oublic road and related public facilities" (emphasis
aceed)

construction, aperation and meintenaence of the State of a

B. Permits For Gravel. Approximately 130 Free Use

Permits for gravel were granted to the State by Interior on

Avril 15, 1974. Authorization for the permits was pursuant to

§1652(5) of the TAP Act, and incorporated the provisions of the

Cooperative Agreement between the United States Department of
the Interior and State of Alaska dated January 8, 1974, and

Fxhibit 4, Highway and Airport Stipulations. In Part III of

the Agreement, entitled the

Haul Road is referred to initially as "a public highway" and

repeatedly thereafter as "the highway." The Stipulations,at
1.1 define the (Haul Road) highway as "the State Highway from
the Yukon River to Prudhoe Bay”.

The intent of the parties that the gravel would be

Used in a public highway would have deen imvortant from the

estate HlEAwWeVv ana otvatve ALTrDOrTS

1
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standcoint of obtaining the gravel free of charge. Free Use

Permits were authorized by 30 U.S.C. §601 which states that
the Secretary of the Interior must charge for the use of materials
extracted from public land except that he:

is authorized in hisdiscretion to permit

OmMy. 2. 6 State. . . to take and remove,

without charge, materials and resources

sudvject to this suochapter for use other

than for commercial or industrial vurposes
or resale.

It would ze @ifficult

it was not the intent

for a opudlic facility.
in Wilcerness Society
gravel was for use in

(Emphesis added)

to argue now on the basis of the facts that

oF the parties that the gravel would be used

Moreover, the explicit finding of the court

v. Morton, (479 F.2d at 884) was that the
a public highway.

The total value of the gravel extracted pursuant to

the approximately 130 Free Use Permits and used in construction

or the Haul Road is currently between $2.8 and $5.25 million

@accoracing to different estimates. More gravel still may be

used.



rt LeResche Pase Eleven
September 7, 1976od

y Ff
ry
.

om oO oO
(F

ro
oDRo

C. Federal Highway Funds. On December 5,

1973, the route of the Haul Road from Livengood, Alaska

to Prospect Creek was placed ty the Federal Hishway Administration
("FHWA") on the Federal Aid Highway System as a secondary

.

highway route designated as FAS-681. This System is establisned
and governed by Title 23, United States Code and the corresponding
Title of the Code of Federal Regulations. On March 8, 1974,
the route of FAS-581 was extended from Prospect Creek (the
intersection of FAS-145 to Nome) to Prudhoe Bay, Alaska.

|

The placement of the route on the Federel Aid System made

it eligiovle for the expenditure of funds from the Federal

Highway Administration.

. Under a Project Agreement dated May 23, 1974, the

FHWA obligated over $17 million of Federal funds for the costs
of constructing the Yukon River bridge. This commitment wes

increased later to over $24 million of Federal funds tovwerd an

estimated overall cost of more than $40 million for the bridge,
its approaches, and pump sites. The Department of Highways
currently anticipates that nearly all of this authorized: Federal

funding will be usec on the oridge.
I

Under another project agreement dated May 23, 1974,
for the portion of the road between the Yukon River and Prudhoe

Bay, Alaska, the FHWA obligated nearly $3 million of Federal
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funds for construction of the Haul Road. This money was intended
for and is being used for environmental surveillance of the
construction of the road. Tne Department of Highways expects
that about half of this total or epproximately $1.5 million will
be used.

Unlike the permits for gravel, or the grants of right-_
of-way, the FHWA Project Agreements make no mention of the

Cooperative Agreement and Highway and Airport Stipulations. No

formal documents, executed by the parties, describe the natura

of the road as either a puolic highway or a development road. in

The correspondence between the State and the FEVA can support

either interpretation. Under Title 23, U.S.C., Federal Highway

funds are available for either public highways or, under a special
Alaska provision, for development roads. 23 U.S.C. §118(d).

The various Project Agreements with the FHWA were

signed on May 23, 1974. In December of 1973, Deputy Commis-

sioner of Highways Matlock wrote to the FHWA that the road would

be a State highway and "may be opened for use by the public at

such time as the State determines it is safe to do’ so." But

as late as March ef 1974 Commissioner Campbell wrote the FEWA

that the road was within the intent of §118(d), which is the

special Alaska provision allowing development roads. To comnoli-

Cate matters, subsequent correspondence sent by State officials



p>. Rovert Leszescne Pere Thirteen
Director September 7, 1976

after the Project Agreements were signed indicated that the road

was deemed to be 2 public highway.

Notwithstanding the sometimes contradictory language
of the correspondence mentioned above, the context within which
tne federal highwey funds were sougnt and received must take
account of (1) the passase in 1970 of AS 19.40 which authorized
the contruction of a vublic highway running from Prudhoe Bey,
Alaska and (2) the contentions raised vy the State in the

Wilderness Society lawsuit, supra, that the Haul Road would be

lic highway." Even if some statements by State officials
7 b unds were solicited and received

pub

Fhe construed to mean treat

for a develonment road, on the whole, the facts support the

contrary view.

There is one additional point tnet bears mention

mentioned above include the

following standard provision which is generally intended to

"protect the investment” of the FHWA in a highway:

12. MAINTENANCE. Tne State highway department
will maintain, or by formal agreement with

appropriate officials of a county or municipal
government cause to be maintained, the project
covered cy this agreement. (See also 23 U.S.C.

§126)

ct

here. The Project 4A
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Tnus, whatever the nature of the highway - puslic or develooment -
the State, by virtue of this promise, has agreed to maintain the

hishwey for whatever its use might be.

D. Or June 11, 1971 the

State and Alyeska agreed that Alyeska would construct a "highway"

for the State from a point on the Livengood to Yukon River
’ to Prudhoe Bay, Alaska (Part 1). The agreement proviced

that the State would secure rights-of-way and free use permits for

gravel pertaining to Federal and State lands (Part 2), and that

the State would maintain the highway after its acceptance (Pert

10). The contract snecifically vrovided:

: "Tne Highway shall be a State nighway and

may be used by (Alyeska) . . . for the

construction and operation of the Trans-
Alaska Pipeline without incurring any

Stateé-imposed tolls or costs for such use

of the highway, except for applicable
motor vehicle taxes, licenses and fees,
such as the Alaska Motor Fuel Oil Tax,
anc other fees and costs imposed by law,
regulations and customary conditions of

its utility permits." (Part 3).

Agreements with aALveska
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Tne construction of the Yukon Paver Bridge was covered

by another agreement executed on June 11, 1971. Under this

asresment the State agreed to construct the bridge while Alyeska
agreed to construct the approaches and pay the State $6.5 million

(later amended to $13.5 million) for the right to place the

pipeline on the bridge. The State also agreed to maintain

the pridge in a condition sufficiert to susport both traffic

At would be recuired to bear and the pipeline as long as

it should be used. On February 11, 1974 and June 17, 1975,
the agreementwas amended and Alyeska asreed to pay the Stete

maximums of $2.2 million and $485,000 for direct and indirect

costs of modification to Pier No. 4 of the bridge and to

pay the sum of $594,000 as a bonus for early completion of

the oridge. Not all of this anount has been collected from

Alyeske to date and some of the amount is in litigation.
Another State-Alyeska road construction agreement

Was entered into in February 1974 and crovided that the State
Would build and maintain as part of the State Highway Systen
4.5 miles of "highway" between the south epproach of the Yukon

River Bridge and the existing Livengood~Yukon River highway.
Alye tha agreed to reimburse State for the cost of such4 nv

Construction.
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yThese tnen ere the principal fects which form the

background for our legel opinion. We now move to the legal
analysis itself.

Legal Analysis

xA. Tne Eaul Road is a Puolic Highway. With a few

exceptions, the Facts previously noted indicate that the parties
to the various transactions involving the Haul Road believed that
the road was a "nublic highway", as opposed to a "development

road." That intent is significant for the term "highway"

nes en OO”

public at larse without distinction, discrimination or restriction

except that whicn is incident to regulations calculated to secure

the best practical benefit and enjoyment to the public. Prillaman

v. Commonwealtn, 100 S.E. 2d 4 (Va. 1957). The primary charac-

teristics of a highway are the right of common enjoyment on the

part of the public at large (Karl v. City of Bellingham, 377

P24 98h (Wash. 1963)) and the duty of public maintenance.

Prilleaman, suor2. See aiso 23 C.F.R. §470.2(b)(3). The term

"public nignwa;" is tautological (Detroit Int'l Bridge Co. Vv.

229 «4N«wW. 791, 793 (Mich. 1936)), but is used

orten nevertheless.

way open tO tne general
———

bmericarn Seed Co
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Two arguments could be raised in support of the view
that the Haul Road is not a public highway, but both arguments are

weak. The first involves the possibility that the Haul Road

was funded under 23 U.S.C. §118(d), the special Alaska provision
of law which allows the use of Federal highway funds for the
construction of development roads. The evidence supporting
this contention is a letter from former Commissioner Campbell
to the FHWA in March, 1974 which describes the road as being
within the intent of §118(d). There is no explanation for this
reference. Moreover, the totality of evidence suggests that. the
Commissioner's reference was in error.

In analyzing whether FHWA funds were solicited and

used for a “public highway" or a “development road,“ is is

appropriate to turn to the facts surrounding the exec... ion of

the Project Agreementsto ascertain the meaning of the Agreemen:s
themselves. The Project Agreements between the State and the
PHWA are contracts, to be interpreted according to principles
of contract law. Flynn v. State, 280 N.Y¥.S.2d 512, 516 (Ct.
Cl. 1967). Under-either Federal principles of contract inter-

Pretation (see generally Pearl Assur. Co. v. School Dist. No. 1,
212 F.2d 778 (10th Cir. 1954)) or Federal choice of law reaching
Alaska contract law (National Bank of Alaska v. J.B.L. & K. of

Alaska, Inc., 546 P.2d 579 (Ak. 1976)), the courts would look to
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the extrinsic facts surrounding the solicitation of funds and

execution of Project Agreements to determine the intention of
the parties on the purpose of the Haul Road. Almost .all of the
facts support the conclusion that the road was intended to be

a public highway. Chief among these facts earlier reviewed were the
declaration of the State Legislature in AS 19.40 that the Haul
Road was a public highway and the vigorous contentions Made by
the State that the highway was to be public in the Wilderness

Society lawsuit.
The second legal argument which, if correct, would

modify our conclusion that the road must be managed as a public
highway would be that the right-of-way vested under 43 U.S.c.

§932, instead of under the TAP Act. In the "Factual Background"
section of this letter, we stated our opinion that a §932

right-of-way was never issued and did not automatically vest.

But even assuming that the right-of-way vested under §932, the

result concerning the nature of the road as public would probab?:.
be the same. Section 932 uses the word "highways," which as we

have noted courts take to mean public highways. There is an

Old line of cases {see e.g. Flint & P.M. Ry. Co. v. Gordon, 2

N.W. 648 (Mich. 1879)) which hold that the R.S. 2477 right-of-
Way is agrant available to privately owned and operated rail-
Toads. One could argue that if the Haul Road right-of-way was

9ranted under R.S. 2477 then its purposes would be served by
@ development road, citing the railroad cases; however, it is
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our Opinion that this argument has little merit, and would be
|

unsuccessful: Host of these cases are old, and the principle
has not been extended beyond railroads.

Our conclusion that the Haul Road is a public highway-

gives rise to several important consequences. Most important,
the road must be managed as a public highway.. If it is not, if

it is managed in such a way to defeat its basic nature (i.e.
permanently closed or unreasonably restricted) the State will
have breached its obligations to the FHWA and will become liable
for the repayment of the federal construction funds. Since the

free federal gravel would have been used for a commercial or

industrial purpose, the State might well become liable for its

value. The State would be vulnerable to an action by the Depart-—

ment of the Interior to reclaim the right-of-way for breach of

the condition that it be used for a public road. Finally, if

the road was not maintained by the State, the State might be

liable to Alyeska for the value of the use of the road for pipe-
line maintenance.

TE it could be maintained that the Haul Road was a

development road, instead of a public highway, and if the road

continued to be managed as a development road, then the State
would not have to reimburse the FHWA for the federal highway.
funds. “But such a holding would mean that while the State was

relieved of liability to the FHWA, it would still be liable to
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the Department of the Interior, since a promise of public highway,

Traanagement was independently made to that agency.

The State, of course, could relieve itself of all
or some of its obligations to the FHWA for management and mainte-
nance of the road by negotiating with the FHWA for the removal

of all or part of the Haul Road from the federal-aia system.

Bogart v. Westchester County, 57 N.¥.S.2d 506 (Sup. Ct. 1945) aff'd
59 N.Y¥.S.2d 77 (App. Div. Second Dept. 1945); see also FHWA Policy &

Procedure Memorandum 10-1, May 28, 1965, in effect at the

time of execution of the project agreements for the road,
and 23 C.F.R. §470.6(b) July 1, 1976, now in effect. The

FHWA would probably require repayment of the federal funds

involved before approving such a removal. (See December 19,
1975 memo from FHWA to former Commissioner of Highways Parker

stating the FHWA position that not opening the road to the

public would require repayment of federal funds.)

damages and to possible loss of the riqht-of-yay. The nextc
section of this opinion deals with options other than closure.
There are a number of management options available through
reasonable regulation of the road. The limits of these regula-

on,sinc the Haul Road is a public hiIn conclusi ghway

completely close t d involvean* attempt to igh
to the State, exposure for both moreaegree of exposure tary
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tions is that they cannot be used unreasonably or in a discrimina-—

ting Manner. If they were so used, the purposes of the road as

a public highway could be frustrated. In theory, this would

trigger the-same types of remedies as would be provoked by

complete closure.

B. Reasonable restrictions may be placed on the

use of the Haul Road. While the complete closure of the Haul

Road to any form of public and/or industrial traffic would give
rise to a host of legal and practical problems, the State nonetheless

possesses wide latitude in the actual management of the highway.
It is our opinion that this discretion is sufficiently broad to

permit the State to postpone the opening of the road so as to

best mitigate the adverse environmental, social and economicn
impacts,of an immediate opening, and to afford increased 'protec-
tion for the public. Moreoever, the State retains an exceptionally

I

wide range of options with regard to restrictions covering the

humber, type or seasonal usage of vehicles upon the Haul Road.

In delineating the legal parameters of the State's
Management authority over the Haul Road as a public highway, we

are faced with a body of case law which, while numerically signi-
ficant, is also inconsistent and uninformative. Broad and con-

fusing phrases, used inconsistently, and often in conflict with
the results of the case, make precision impossible.
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The general rule, however, can be succinctly stated.

While courts often speak of the public's "right" to unencumbered

access over State highways (U.S. v. Barner, 195 F. Supp. 103

(N.D. Cal. 1961)) and a corresponding obligation by the State

to allow access (Id.), courts likewise make it clear that this

safety, and welfare. This power by the State has been termed

"exceptionally broad" (State v. Cotten, 516 P.2d 709, 711 (Ha.

1973)), and as constituting one of those areas of peculiar State

concern "with respect to which the State has exceptional scope
for the exercise of its regulatory power." Southern Pacific

Company v. Arizona, 325 U.S. 761, 783 (1945). Restrictions onx

promote*some interest of the State" (Peden v. City of Seattle,
510 P.2d 1169, 1171 (Wash. 1973)) and courts will not interfere

with this exercise of regulatory authority unless the regulation
or restriction is "so manifestly unjust and unreasonable as

to destroy the lawful use of property, and hence. . . not within

the proper exercise of the police power.” Dade County v. Palladino,
302 So.2d 692, 694 (Fla. 1974), It is also well settled that

this broad power to regulate is in no manner compromised by
the fact that the highway was huilt in whole or in part with
federal funds. Whitney v. Fife, 109 S.W.2nd 832 (Ky. 1937);

Comonvealth, 266 S.W. 2nd

308 (Ky. 1954),

egnt usage” 15 supject to tne state's broad power to regu
late and restrict usage in order to protect the public health,

iighway usage must "reasonably tend toa corract—-seme—exil or

PoutnNern Bell Pel. & Compan

ir
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Of course, limits on the State's authority do exist.
Even this generous standard could be contravened if, for example,
the State were to restrict access to the road on the hasis of

arbitrary classifications (cf. South Carolina Highway Department
v. Barnwell Brothers, 303 U.S. 177 (1938)), were to close or

restrict the highway for patently non-public purposes (Bogart

v. City of New York, 93 N.E. 937 (N.Y. 1911)) or were to inde-

finitely delay opening the road for such a long period of time as

to evidence an intent to abandon the road as a public facility.
District of Columbia v. Thompson, 281 U.S. 25 (1930).

In reviewing specific management options, the breadth

of the State's power becomes clear. First, let us assume thax

the State wished to delay opening the road to public traffic

for some reasonable period in order to permit the preparation
and completion of a land-use plan for the area, and to insure
that adequate facilities exist to protect the public welfare
and safety-~for example, trooper stations and other facilities

thought necessary for public protection. It is clear that a

mere temporary delay in improving, completing and opening a

right-of-way to the public would not violate the State's obli-

gations to open and maintain the right-of-way as a public
thoroughfare. As one court succinctly put it:

"To require a city to open and improve all

its streets at once without reference to the

need of such improvement at the peril of
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forfeiting them would be absurd as a matter

of public policy. . ." City of Jamestown v.
Miemietz, 95 N.W. 2nd 897, 903 (N.D. 1955);
in accord, Drane v. Avery, 231 P.2d 444

(Arizona 1951).

The case of District of Columbia v. Thompson, supra,
is instructive in this regard. In that case, the District of
Columbia acquired through condemnation a right-of-way for a

public street. Special assessments were then levied against
adjoining landowners to improve and maintain the public thorough—

fare. After a period of 14 years from the date of the assessments,
no effort at all had been made to improve the road to make it

passible to the public; no policy or obstacle which would inhibit

or prevent the opening of the thoroughfare existed; and the city
had in fact erected physical obstructions over the right-of-way
in the interim. In that case, the Supreme Court held that this

combination of affirmative acts and prolonged inaction, when

combined with the fact that the city had no future plans for onening
the road, evidenced an intent on the part of the city to abandon

the right-of-way as a public street. As a result, the court

Ordered the return of the special assessments previously imposed.

The extreme nature of the city's action in that case

Should be contrasted with the alternative under discussion here--

that is, a finite delay in opening the road to accomplish certain
Specific legitimate state goals. It is clearly within the |

Police power to protect the public from the kinds of hazards that
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would result if the road was immediately opened to unrestricted

travel without adequate support facilities and services. Neither

the road nor the right-of-way will lose its public character

simply because a delay in opening the road to the general public
is necessary in order to ameliorate these vital public problems.

Turning now to a second alternative, let us consider
the possibilities that the State wished to restrict in some way

the use of private automobiles over all ora portion of the road.

Tae extreme case would be that of confining public utilization
of the road to forms of public transportation such as buses. The

puxposes or such an extreme restriction on private vehicles

would be similar to those which would motivate a delay in

opening--i.e., protection of the environment and the public
safety. It is instructive, we feel, to analyze whether even

such an’extreme restriction might be valid, since if it were,

obviously less restrictive measures would be equally valid.

We axe, of course, not meaning to recommend such a restriction -

Merely using it as a vehicle for analysis.

A good deal can be learned on this question from a
Teview of the cases which have challenged the establishment of
exclusive bus and carpool lanes in order to conserve fuel, and
to reduce aix pollution. These types of road restrictions are

Clearly valid. In Peden ve. City of Seattle, supra, the city
instituted a program whereby certein on and off ramps, and
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certain lanes on a freeway were restricted to buses. A road

user complained that his "right" to traverse the road in his

private car was being improperly impaired by this regulation.
In holding that this “impairment" of the plaintiffs’ “right” to

utilize his private auto on a public way was "of no constitutional
consequence," the court noted:

"The legislature had declared that separate
and uncoordinated development of public highways
and urban public transportation systems is waste-

ful of the State's natural and financial resources."

510 P.2d at 1171.

Similarly, in Dade County v. Palladino, supra, the

court stated quite explicitly that it would not second guess the

State's judgment that the establishment of bus and carpool lanes

on public highways was necessary to promote the public welfare.

In both cases, however, certain lanes on the highway

remained open to the use of private automobiles. The question
then becomes: can the holding of these cases--to wit, that the

State may designate what forms of public transportation are

appropriate on public rights-of-way in order to protect the

environment and public welfare--be extended to cover an exclusive
designation of mass transportation systems on the right-of-way
as a whole? As one court noted in District of Columbia v. Train,
S21 F.2d 971 (C.A.D0.C. 1975), highway systems often aggravate
the great social, environmental and economic problems which the
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private automobile has wrought. It is thus appropriate, the

court suggested, that in this era of increased public responsi-
bility, governments now utilize the highway system to ameliorate

those same ills. If in a particular situation, such as the Haul

Road, the problems associated with the use of private automobiles

can be ameliorated not merely by their restriction, but by their

prohibition, then the logic of the "bus lane" cases should apply.
To rule to the contrary would require the court to hold that the

"public right" of travel over public highways automatically
implies the right to use a private automobile. We cannot predict.
with certainty what view a court will take, but there is ‘a strong

possibility that a court would hold that in providing the

public with reasonable opportunity to traverse the right-of-
way through use of mass transportation systems, important pub ~.>

values would receive protection and the public's right of passage
across the corridozxr would be satisfied.

Prom the possible total prohibition of the use of

private automobiles upon the road follow a host of lesser possible
restrictions. Given the exceptionally broad nature of the State's

regulatory, power ovet the road, and the compelling public interests

involved, we believe that it needs no prolonged discussion to

Conclude that restrictions such as seasonal closure or a controlled
rene,

access scheme (wher . i a

be allowed on the road at one time) clearly would constitute valid
—

IDy ONLY a part numper or venicies woul!
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exercises of the State's police power. Similarly, the same power

would support controls on the way vehicles are used, controls for
instance that would allow stopping or camping only at designated
places along the road.

A cautionary word might be said regarding any restrictions
vhich ‘nfl
such a restriction would be the allowance of industrial traffic

only Guring the temporary delay period which we have previously
discussec, or alternatively the permansnt bar or restriction of

certain types of users. At the outset, it should be stressed

that a discrimination in terms of users is not unlawful as such.
—_—

There are two tests which courts use to review the propriety of

legislative or administrative classifications. In the case of

discrimination among road users, the less rigorous “rational
basis" standard applies. Whitney v. Fife, supra; South Carolin:

Highway Department v.Barnwell Brothers, supra. Under Alaska

law, a discrimination among highway users would be valid if the

Classification bears a fair and sukstantial relationship to the
+

Purpose of the State action. Isakson v. Rickey, P.2d ,

Op. No. 1267 (Al&ska S. Ct., May 21, 1976). This would involve
an inguiry into the actual purposeof the regulatory scheme for

3

the Haul Road and whether the classification of users fairly and

Substantially furthers that purpose. With regard to a classi-

rolve discrimination among users. An exXample-GFE
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fication which would permit only industrial users during an

interim delay, we assume that the purpose of the restrictive
scheme would be to prevent degradation of the Arctic environment

before any reasonable plans were implemented to deal with the

opening of a public right-of-way in this isolated area. By

definition, these impacts would be caused by individual ‘automo-

bile access. It is thus neither necessary nor appropriate to

apply the same restrictions to tightly controlled industrial

activity. Moreover, the fairness of the classification, at

least with regards to pipeline-related activity, would be enhanced

by the factors of reliance on access and existing usage. Thus,
under Isakson v. Rickey, supra, we believe a classification along
these lines would withstand judicial review.

We have spoken to this point only of the general range
of the State's police power with regards to the Haul Road. An

additional word might be said with regard to the authority which

the legislature has in fact conferred upon the Commissioner of

Highways with regard to the Haul Road. The Commissioner of

Highways is given broad authority to regulatethe usage of

public roads, including the power to control access (AS 19.05.-
040(5)) and to close highways. AS 19.10.100; AS 28.05.010(4)..
See AS 28.05.020. There seems little doubt that the

|

Commissioner possesses suxficient authority to impose any of
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the restrictions which we nave discussed in this opinion. Nor

Q we Goubt that the Commissioner has the ability to imposeO
s

Jthese restrictions for purposes which we have stated. The-
O
oommissioner is specifically given the power to "regulate road~

side development” and to “preserve and maintain the scenic beauty
along state highways." AS 19.05.040(6)-(7). There are many

goals which the legislature sought to accomplish through the

Haul Road--ranging from resource Cevelopment "consistent with the

public intivest" (AS 19.40.010(a) (1)), to public accessibility
to the Arecsic area ((a)(2) and (a)(4)), to alleviating the present

probler of inaccessibility ((a)(4)) and to protecting the en-

.ror.uuent. Section .010i(b)~(c). Thus, the statute recognizes,
retn {D

P x than the rather comprehensive balancing analykesSiS

- ne
e ou I~ Q
a ’ of ra io u cr gO into rasponsible public management. Accordingly

rt iD 4 Q
O is nothing in this statute which would significantly

. \the broad regulatory discretion of the Commissioner.
4

s

d

. :
-An qssue related to the management of the Haul

can be placed upon its users. There is no simple answer to

this question.~- On the onk hand, Title 23 of tthe United States

Coda which governs the Federal-Aid Highy4y System contains a

Prohibition against the cnarging of tolls on "all highways,con-~

“a ttructed under .the provisions of [Title 23]." 23 U.S.C. §301.— . i

-

te term "highway" includes "bridges" within the meaning of thery tye

tne cos zs OF opening and maintaining the road,

2

rt

lini

Roads VW
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Title. IG. §101. On the ather nand, the courts have said that

not all charges imposed on users Of the public highways are “tolls"
L

within the statutory proscription. Carley & Hamilton v. Snook,

281 U.S. 66 (1930).

In Carley & Hamilton, supra, the charges being challenged
were graduated motor vehicle registration fees imposed upon vehicles
carrying passengers or property for hire. The appellants argued
that the f:2s were tolls prohibited by the Federal Highway Act.

In rejecting appellants' argument, the court said:

"Tne present rec’ ttrétion fees cannot be

said to be tolls in the commonly accepted
sense of a proprietor's charge for the

passage over a highway or bridge, exacted
> when and as the privilege of passage is

exercised.” Id. at 73.
»

he court reasoned that the fees werd "exactions, made in the
\

IJ

xercise of the state taxing power, for the privilege of
*

‘
operating specified classes of motor vehicles over public

highways" (Id. at 71) and were not tolls. Id. at 74.

a 1

rIn Johnson Transfer & Freight Lines v.iPerry,
47 F. 24 900 (N.D. Ga. 1931), in finding valid a cents per
mile tax imtosed on private and common carriers of persons or

Property over public highways, the court reasoned:



"Considering the great damage done by freight
trucks centinually using the same road, and

the great benefits to the carrier thus provided
with a track which he does not have to maintain,
or pay property taxes on, it is just that such

carrier should, in proportion to his use. of the

road, contribute to the public treasury which

maintains it.” (at 904)

In holding that the tax was not @ toll, the court said the

impositic.: was on the business of carriage, which is not an

cvGi.ary, bue an extraocine:: use of the road.
"

In Deppman v. Murray, 5 F. Supp. 661, 668 (W.D.

Wash. 1934), a 1% tax on gross revenues was upheld as a tax,
noz a toll, on carriers operating on public highways and in

Lik’ rty Highwey Co. v. Michican Public Utilities Commission,

294 F. 703, 708 (E.D. Mich. 1923), the court upheld a privilege
\

tax on common carriers uSing public highways. The..court said

that the charge was not a toll, and that Lt may be based upon
& :

. .anticipated highway repair and improvement costs. As to charges
on business and industrial users of highways, see also Smallwood

. Jeter, 244 P. 149, 156 (Idaho 1926); and Sanger v. Lukens,v
24 F. 2€ 226, 229 (D.C. Tdeho 1927), rev'd on other grounds,

a 855 (Ninth Cir. 1928).hy c. hy tu



The principle which emerges from the cases is that

imposition of graduated registration fees, privilege taxes, or

Charges, on certain classes of users of public highways, to help

defray the public costs of such highways is a valid exercise
of a state's taxing power, and is not a toll, proscribed by
the Federal Highway Act. Unfortunately, none of the cases

discuss the specific question of whether a state can impose

a charge on the use Of only one road in its system. The

problem whith we see is that by singling out one road for

the charge, tne aura of a toll is created, which could

invalidave the charge on that basis. The preferred practice
mod

users that create extraordinary impacts on highway maintenance

needs on @ state-wide basis and include those classes which

would imvact most the Haul Road. Thus, a tax could be

imoosed on companies which used heavy equipment, or trucks

upon the highways. Such taxes could be imposed and graduated
on the basis of inileage, weight, type of vehicle, or other

classification as long as the classification had a rational
Ve ‘ ‘

. ? 4basis.
. . |

,

Alternatively, the State covld negotiate the removal

of part or all of the Haul Road from the Federal Aid Highway

System, therby removing the prohibition against the imposition
of tolls, or accomplish the same result through Congressional

|

action. This could entail the repayment of some ar all of! the

2 2Mpose a CHMatar ON ort Algnweybe toc
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Federal funds exnended, but there may be ways to limit the impact
of this approach. For example, the State may be able to negotiate
the removal of only that portion of the road north of the Yukon

River. Or, the State may be able to obtain agreement on the

removal of the road immediately, while reimbursing the Federal
Government over a period of years, with a payment schedule tied
to expected tolls. */

Thus, there are several avenues available to the State

to have t!.¢ neavy commercial users of the Haul Road bear their

fair share of the costs.
4

In conclusion, &@ reasonable delay in the opening of the

Haul Road is a legally available option should such a delay be

necessary to prepare for reasonable use of the road. Likewise,
the State may restrict or close the highway to certain classes

a

. ” . - .of wsers LE that restriction bears a fair and substantial rela-I
tionship to the protection of the environment and public safe.
The authority of the State to establish seasonal, load or f:i:o

volume restrictions seems clear beyond doubt. While the abilic;y
of the State to Limit the use of private automobiles on the Haul

*/ Te should be noted that, at least as to Alyeska, the State-
Alyaska road construction agreement of June 11, 1971 prohibits
thea State from imposing any tolls or costs on Alyeska for use of
th- Haul Road, except for "fees and costs imposed by law, regula-
tions and customary conditions of its utility permits." This
would certainly relieve Alyeska of at least direct charges on
the use of tne Haul Road.
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Road is not settled beyond doubt, we believe that courts would

uphold such restrictions as long as some reasonable access is

provided to the general public, either by restricted use of pri-
vate vehicles or by 2 means of public transportation. Finally,
tolls may not be charged as long as the road remains part of the

Coenen

Federal Aid System although industrial or business users may be—
charged a reasonable fee for the privilege of using the public
highways for their businesses. We should add that all of the

options @i-cussed above can be apnlied to a part of the road

as well as te all of it.

IV. CONCLUSION

$,

The conclusion to be drawn from this opinion is' that

the State nas a large number of management options available to

it in planning for use of the Haul Road. The most restrictive

type of managei:ent, that of closure, is in our view not an

option in the practic21l sense since it would be fraught with
@ Great Geal of exposure ‘to liabiljty for both monetary damages

anc loss of the Yaul Road right-of-way. Thus, it may be in whac

we have termed the middle ground of reasonable regulation of

access and charges on industrial users (or negotiated removal

Of the road from the Federal Aid System) that turn out to be the}+

options which, aS a practical matter, can be implemented. This
middle ground covers a brcad range Of possibilities and we mean
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co intimate no opinion as =o the desirability of any of these

possibilities. We only concluce that if such reasonable restric-

tions were imposed, either by legislation or regulation, they would

be legally sound.
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