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WEMORANDUM State or Alaska

Kcra=d P, Rez=s - DATE: Septamber 2, 1976
mgizea} Secmm, Cdaf - FILE NO:
iz - .

TELEPHO\IE NO:

&mw - c _ SUE“ECT Sec:mhneﬁgm:—o..-vaysr

. The questicn presentad is:  what right does an ent—7r=m have regarmng
secTim ine rigs-of<way wen the Higmmy Depastnent grznfs to the ent—7em
mmmceugn:—o:ﬁaymdfmdeaw;anborancntm
mmayaﬂd.&nmmm;m:crab:t::glmm:s?

- ':.“a‘.sqzas‘* _smslaa:::ginpar:,rc:i.prawpcsesastatao-t:elav
Shich does ot exist. - = Tte Big=my Departmenr pa2s po right to gr=nt pexxissicn
rb_e:_cna:ysec:ml::en,..-ozq'aym.esst:zt “7:.33:;&:::1:&—::
‘W the Imtersst In I=xd wich the stara pessesses. I cthar woxds, for the
;Wecrc:aa::‘:oAahﬂ_&.ay NS:a:am.;mar:rn:ytogra.tce:.sa_mto
&L 2 sec—icn line =t-cfvay Sor any porose other than, for the u=lizatien
.ﬂrc‘“‘—x.zcno:ab:.g:aay v : ~

CB.IGIZI & smm
s . BIGETS-CR-WAT

Q &z:gresso:dztﬁ...edStat.semc:edchyZS,lB&o 14 Stat. 253, -
U.S.C.A. 932, R.S. Sec=icn 2477, which grrted to the states rights-of-wey -

':x.*.ol_::l.md mtmc_c:edfarpt.nl__use‘m.ch%zatobeusadfa*:z
t::"E":?'_"“o:EI:J.gi:azys 2/ ﬁ‘amsicnsofmlsactaresknr‘-aﬁcu::‘.se
& ara ser cor as llows:

'ﬁxﬁgﬂ:ofmyfurﬁ:éwnsmrdmo‘mms
over public lands, not rastictad for public use,

n; tace i3 aiso the fee oweer of what weuld otherwise be callad the
gz " THTC estate the Stare authority is differemt and will be discussed

B SR v, Henal Perminsula Borough, 539 P. 24 1221 (Alaska 1975); Haerly v.
E@WP Z2d 121 (Aiaska 1vol). SeealsonBracclinv.Axxie!scn 9 5.

i16p o'~ (1886); U.S. v. Rindze, 208 F. 611 (0.3, Cal IL3); DEdald v, Asmmst

cty T; 820, 12°arTz. 360 (5K Tano:Redeﬁv.%ﬁlb&d%m_P. 77—15-'

by, 3,20, 770 (1911); Yolmemsc v. Gezes, 98 2. 273 530 (1908); Van Wamine
ﬁﬁ{"%-m‘zl 80Z, /G LieD. 28&7'("3?57) Steeter v. Stalrmareer, 85 W.N. &7,

Ty 1%0. 35 (1501); Fallcwm Comcy v. Wade, 72 3. 793, 43 Or. 553 (1S03); Sells -

SReeen Coary, 48 M.A. 3w, 2 S.D. L (1891); Costain v. Tuer, 39 N.A.
Eﬂ' v 1583y Srih v. Pazn_.zmnCcu:‘-plvB‘l.ﬁ. 309, 2 S.D. 14 (1891).
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il

Richard 2.
Depar—ent

Fc::mzambeigz.an_mma:a*gm-onwmdrtbepm_sm
of 43 U.S.CA. 9&@@:&&@&@@@.&2@:

3/ “Acceptarcs o be In eitter of to fommss- (1) a posicive act Indicating
2ccestance by an auttorized mblic agency o (2) by public use. The Alaska::
Scoreme Cours has expressed the to forms of accsotznce in the fo ‘
l.?_::wﬂf:::nﬁ:e&seo:l!a:xlzv Dex“"-z 359?. Zdljl(AlaslaI.Sol)'

B]efcre a.h:‘:.__,haymybe c:eaaad’ﬁ:ezemst

eirm:saaapom..veac:mtmp@o:t’:e
ZopzTo—atrpblic axtbority of the state,’
clezlym_at...gan.nc_zmmac:aptagzznt
o there mst be public user for sich a pexiod -
‘off time aod poder soch conditiongas tomt’:s::
ﬁxgm:ksb&amed(&o@mm
Page 123.)

19 A 1923

InBB:beIe...tcnalIegzslanz:ebyezsc:’:.gChzctzB SIA 1923
l‘—'-*mtz-;t‘.:efedemlo*— Zer of Zigars~of-+ry actoss public lards. This

Sectim 1. A t=act of four rods wide between -
eac:xsec:mc:landintm'ﬁz:r.mryofalm
is bereby dedicated for use as public higiways,
,thesecticnhmbemgtnewtaofsa:.dhgbay
Bur if such highway be vacated by any coopetent
‘authority, the title of the respective strips
stall imre the cucer of.the tract of which it
ﬁ:zsdapar:byﬁ:eaﬁ.gnalsm:vey L.

. ﬁerearaseveralreasmsforbeh.evingﬁ;attbemm of the
nfhmualhgislammanameptmc.orﬁzfede:alg:azz of =i .,hrs
'?-mm@mmwﬁwmmlymm&em e o
S.C.A. 932. Firatly, there is no raquirement in 43 U.S.C.A. 932 that
%cmtaina:afmeUSCA.%Z As 2 mattar of fact,

£

TR

t:-:..al""“if, Feingula Boroush, swora footoote Mo, 2@ Bamerlw v
’0‘)31212 fcotote o. Z; chalaav hizricue:: 168 P. 2d 354, 0 N
¥, loen v, PLlot ‘bxdﬁ, 157 NJW. 577, 33 5.D. 529 (1915 Ki:’.c
“@Mm‘:‘ LEW.’ZBO%-). ‘ ‘)
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mSSﬁmbagmeml_.edc—zn:orﬁgrzs-cfmyforﬂ:emc'xh
of Mgiays accvss public lard, pot restricted for public wse. The Sumreze
Cacz of Tarsas in Tholl v. Koles, 70 P. 831, 65 Xas. 802 (1920) said in -
&azs:gﬂ:ques:snozma:magrm:czdzngmz-of—wyas
‘allowed by the- 1366 fedeval acr:

hes:mlgcvmt :In&..ac: rade a -

Iagslm-di..mcsneci_.al.y:a.:mtbe
cxgressicoal gemt, rer decl=wa In terss thar
it ccestis=tad am acceptarcee, ot we caxt -
m:zt;‘zleg';slmmsigmm:oz&s
g=ur, or wwiiling to accept it in benal® of
the State for higseys., Tha law of Congmess
giv::gan;.::—o:—s:ayrcrl‘n.;&zy;zr:osescvz :
tbepcshcla::dm&’aimgtnmv.asmm
woen tte legislatmre acted, and it was :
for it to take advantage of that law, ard the
gereral ter—s eployed by it are sufficiently -
bmadmi:n;hmvemmnmnmm.
-..(page 822)

(! che@secf&mv.‘m:f.?mﬂam 539 P. 2d 1221
1975) &eﬂm&m@a&.sammrdammﬁsm}sﬁan

%= Similarly, ok, 35, SLAT1953 did rot expressly
ac:a::"mef@lgovmtsdedimﬁmof
‘:ig:s-of—my BExmver, it is well recognized
tt:atastzneortmimzyneedmtwetbemﬂ
“acceot!' in order to ccasummate the gromt. 43
U.S.C. Sectlen 932 (1964) is in effect, a

oEz:ﬁmtbefederalgsvmt:.
All that is needed to completa the ttansfer is
a pesitive act by the state or territory which
clearly manifests an intent to accept the offar.
(Footrotes acd ciration amitsed p. 1225)

khxthacxdmorlegishdveccnscmdmthatinccnstzmngastam
of Ptesmdtha:tbeleﬂshcxeam:ed&nstam:emtnfullmledge

Present and pas pextainirg to the stbject catrar of the legislatriom.
n‘%btﬁaﬁ the legislature: . ‘
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]

‘o = o had, axd epacted with rTegvect o, fulllc:wledge
mdinmasmtbembjectmo:ae
fac:srzl:.t:ngt:er.:n astopr:.cranaecst:nglar
ard legislazon cn tha sthject of the statutz arnd ’
the exisTing condition thewaof, as to the wdicial
Secisicns with respect to sixd pricr and exdisttng
15w and legislaticon, aod as to the ccostouczicn
plsca:icnth..nmlawbvmc_ﬁ-ao)_.ca:s

;pzsved;redﬁa thar possibilfsy. (82 C.I.S..

mmmswmmmwm:ed -
Iz vse as pdbiic Bigays” a toact fom tods wide, toe sectirm lirmes beizg
Te conrer of the rizhr-ofsmy, thar the lecislanos bad In micd the fademal
CZer tn groors rights-of-way acvoss pbliz land. Pimther, given this
Feszgmm of kecwledge, as to the state of the 1=, it m:5C be preszed .
E:Erthatz:i::nalleg_sla:xamsazac:t:nrast:m“”«ml’ﬁ
Bority 5 'pass any eractrent wWrich would interfere 'Wirh the primary
Sleoosal of the soil™ 43 U.S.C.A 77 * &/ lQSLALQBmuldm:zferen.th
n’?ﬂ““.:a-:y-dscosaloft:esc:.l 5/ Tmless it wes an accectonea of 43 :
-iéc_a.saz I:lsfai:t:)amt?a.tteTer:'.:cnglLegzalamrem:ded
: Eiic:mbeval.dmdhzxz]s..AL%nmtoemacc@tzmotqa SR
Us.ca o932 Tee Alasica Stryreme Coxrt in Girves v. Xenal "en:nsula.Bc—:usn,
%mmmw@WE ].953 an aloost idanrical
2, vhen ir said: T

H:sdy,ib&:eleg‘.slam:edidm:in:e.:dm
‘accept the federal grant, then the “declaration™
cotaiced in ‘ea. 35, SIAIS.,Bm.;:z:beinccmz'a-
vac.mofm"pnmryd:spcsalo:soﬂ.a" :
provisica coorained in 43 U.S.C.AL. 77 (U952). -
Since legislatxes generally ar= preszmed to © .
kow tte 1aw and to intend thedr esactoents to -
be valid, it i3 fair to asscme that the legisla-
tore intended the 1953 '"deddceticn™ to also -
ccestitute an acceptance of the grant under

43 U.s.cA. 5932 (1964) (p.lZ..b)

USg.A. Wp:mdainparctbat:- "thacleg".slat:.vepwero‘.t:he
of Alaska stall extend to all rishtfull subjects of legislatien
ti%ﬁmtm:hcmmsnnﬁmmdlmmmewtedsﬁ but

Sﬁallbepassed.ntz:"z:ingwitht..epnmryduposalor the soil.

??'

-
Fﬁ

_.‘____"_

3 Lt Atzorney (eneral’s Cpinicn mumber 11, it was postulated that

Bdidmcmt:igrzs—or-mymﬁae.a':‘.mybmsema .

*uld be in vislacica of 48 0.S.CA. 77. - Tris ‘Atzorney Gegeral's =
has peen ravoked by 1569 Atcorney General Cpinica mumber 7. .

i

3
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‘Jhec::x"-incirves,m usayet:mmcqtomdi:ateﬂm
35 SIA 1953 wes an acceotzrcee of the Fedemal grant. The thecry is: . .

Seczﬂy,aﬁm:almh&emgm
mybei:nl_edmac:so:mt. Sizmcs it .
13 obwicus that cne carmot “decicata™ propexty ..o
“to which cne kas to might, the 1953 Méadication™
.txst have also ccustitoted an act of implied
“accentance, - (Footmote amitsed p. 1226)

iz Zrgarent i3 equally applicsble to-19 STA 19230

L"'*hl?ﬁenac‘:mzo.tczaztzrwtasmlma the 1933 Alaska
Corsiles Tzess arz §1721. I&»a'ez,Bqugﬁwasm;.:cl:a..mmelS@
&mmmmammimmsm&mlmj 1849
By Coot=r L S\ 19G9 widca exzressly repealed ail ac=s mot inclided in the
1869 ATasia Cxmiled Ll=ws Armotatad. 6/ : - :

C<Iha ravocation of 19 SIA 1823 extinguished all inferests that the -
ZicTy of Alaska bad in secticn line rights-of-t@y as resuls of 43
ILS.C.A 932... Eecce any public land, woich bad becare subject o sectica
H::ew-ﬁn.-mr_mmlm ard kad later been withdezn or reserved by -
&%Fe*e:alguvmztcrmavaﬁdm@:mmyaadb@
Hﬁamﬂdml@g&:besﬁ:ject:oasecﬁmﬁmﬁg}::s—ofwasamﬂt;
= 19-574 1923, The repeal of 19 SIA 1923 was an Act by the Tertorial =
\eglslanma which rovcked all rights granted mder thar statwte. . In other
i3 19 SIA 1923 kad becore a mullity. An argrment can be made, analogizicg
gifts, to ascext the Ezars-of-way were mot dest~oyed.. If ic is -
t.an&BUSC.A.%Zisanofzerbythefe&:alocvm:ofa
- theq, the Sta mepnng:heoﬁa:meﬁgnm-o:-sayzevestedm-
*E‘-TimxyofAlaskaandcmtberenmeduotbefadsralomtor
an iodividveal without an acceptancs on the part of the offarze. ’
1aw of gifts is analegist to section line rights-of<ay as
Ter=itory of Alaska acd the faderal govermmemt, the Texritoxry -
tac:rega:ﬂinotb&eerign:s-of-waysunlastbe:eismwng
iving to the exacutdive authority a claim to the rights-of-way
irstarce we have a situacdion wters anthcrity has been repealed..
SIA 1923 itself, anticipated the ability of the Terwirory of
vaca:emim:erstin.aeccimﬁghts—of-wyw it said:

T 'y
[i;‘.a \

Zﬁfg

¥
g

it
ggw"
?‘1

i

(

er I GLA 1547 provides in paxt that: "All Acts or paxrts of acts
Era enactad by the Alaska lagislatira which bave oot been incoroerated
%mmormmlya‘mgm _,mlad-_.zxses~ e
' Virne of rwe&lsb?iml.camcnc:ottmuisearenerd:yrzoealed

/

BB



Ricka=d P. Kg:ns Sept:ez:e: 2, 1976

2o if such highway sball be vacared by arcy .

mmﬁvﬁznﬂ_m@m,&*‘*&
stall im—e to the cwer of the t=act of

wic: it formed a part by the oxigiral suzvey.

memsﬁzﬂyfol]m&amlcgybm&ﬁmumof
gists, a3 to the acsertarce of a gratsitres ofisr, the foregoing larzvasze
‘mm.ybemdmm&emm&d:zalmhaw to vacata
Tghes-ofwxy in amy marxer the Teritccial lagislat—s £t to use

123 sta 1951

. 'hLQSEd:eIz—.mnalIegislaz::eaac:adézgte:ms{ABﬁﬁnm
provided as Sollces:

Secien 1. A twact 100 feec wide batmen ™
e2ch secion of laxd ced by the Teeit=zy
of Alaska, or acqoized oo the Tex—=izozy, is
bereby dedicated Sor vse as pdlic hiz==ys, -
a sec=x li-e being the center of said - .-
higizay. But 1£ such kshsway shall be vacated
by any ccoperant auttcrity the titfle to the -
Tespective st—=s sntall im=~= to = cweer of
:het:ac.ofm_micmdapa::by@
orizinal saovey

'E:a:zaremlymdzstﬁm:mbec.ae:ESIAEBa:deAISﬁ

hztc:zsemd_z:esceisc:adal Te fixse is ¢

In e width of cnrig::—of—myﬁmAmdsDICOfeet. Te secmd

S =en 1s the use of the werds "land cwied by the Tex=itcry of Alasia,
O acquidred from the Te—ritery," in 123 SEAIS51, as oprosed to the woxds
~“lacd in the Terzitory of Alaska™ gs was used in 19 SLA 1923. The lamguage
o€ 123734 1951 irndicatas that the Terzitcry Lagislanre was oot ooe of

E
@

“ay The result of 123 SIA 1951 is that t:srerbé:esecﬁmliner‘...ghts-of-
ovexr lard owced by the Terzitory (State) or acquired frem the Terzitory
(SCatg) since March 26, 1951, the date 123 SIA 1951 tecame effective.
ismngm:-ot-wayc:eamdacosspwhclardasarasal..o:mw

—

losy,

35 stA 1953
bemInIBﬁtbe'De::imﬁalLegialauramactadBSSlAlQﬁwhidxhasmt
©

a’nended this date arcd arvears as AS 19.10.010 35 SLA 1353 provides
Ol.m
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Seccn 1. A twact 100 feet wide between each -

o acqrized £om the Ter—itory, and a twact 4 Tods

wide beceen all other secticms in the Texritory,.

ishza’uyded‘.:atadfmus&aspcblichigimays,.'

ta sectimm line being the ceter of said righk-

ofwmy.. Bur if such bighays simll be vacarsd by~

any cpetsnr authority the title of the raspective.

st:i.ssaa}lm:emt:smz:oftmmc:o: E

siich it fo—ed a par of the cxiginal sivey. .
hdsd.mgwbe&mM&EﬁdeSﬂESBis&w
addisien of e sexds mdsmbeﬂmalloce.sec:cnsint:a.e:rtcry”
m_sla:gcageda:.ynames:s a Intenr to accept the graxmt of rights-~of~-
:&fa.c:ssmlmesp:cv;d..hvﬁﬁs.c.& 932, A1l the aTg=ents
se.mm,far:emmmﬁmﬁmaammor.
tha faderal g==rr aza equally valid for 35 SIA 1953. . In addision to ths
=.mf:s::v.’.(....ac-'snei:c::\.: the Alaska Scom=e Caot I“GB_vQV-Z_._l
Beminonla Bemceoch, scTra, 2 case s&ere 3 school accass Ioad wes it al
asec~-l:::et:_;_cutmsa::gc.~ep'coer7mne: stated that 35 SA
1953 was == accept=rca of 43 U.S.C.A. 932,

_ 'ﬁnS:az:zorAlaskahasmc’.a::xc.aﬁg::-of fcrh:g:xzyczcst:mtlm
sec:msunam.essttatar—i:ary(Sm)oﬁAlaskam&em

1=xd or tte l=xd was acquirad £xm the Teritory (State) since

22_?_' Bﬂcrmelmdmmsc‘.c:adpmbmlandatmwm

« 1853..-

éfﬁ‘g'ﬁ‘

%&Sateorﬁasbhasansﬁt—oz-myalmgase:mﬁnetbat
0Z-wmy exends for 50 feet cn either gide of the sec=icn line 1F the
-asa,resultorthelandbeingomedcracmdred%mTe:ﬁtcry
‘“Statao-élaska. If the right-of-way exists because the section line
ac:osswbliclandmtrmmedfcrpszcusecrhadbeeaacmss
&Q}-‘:]andmimbecam 3cted for public use after March 21, 1953,
h“efnetigh:-orqayex:end;‘orcnmsmeachsxdeofthesectim
Tie rignts-of-+ay exists for the constmuction of highays. Tds
%ﬁ:sanﬂi:ytoen:ertter_gnt-or-wyfcrt&mnsc:mumand :
%%anceo::‘;emgmay In additden, boﬁlFeéeralandStat.leg,:slacim
12 mesnipgleas milaess the words "Sor constzuerion of hzrays' are
7m=u:dmallowtnauseoftb.ehimybythepubu 7/

:T\iz«—

Tess  Soc2ty 7. Yortm, 479 F. 2d 342 (1373).
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hmox@m@:h&tﬁe&a&,&hﬁ;ﬁs—eﬁwi
13 co@ of essement. : 8/ . I8 the Stat= is tha :
mmmtbeeamvﬂltzgeimtbe :
oo whatt iz w1l wish the right-ofs=y as lcogz as ir is not incongistant :
vi= the Stace's fee cuperstio. 9/ Inotww:" cs. the State wuld oot be -
'w,--ﬁeszxamyplmmw_mcsitdeﬁmmtbelmd
= the State msttorizes amindividial to enter on this form of =fghr-of-
=y. IZ the right-of-wmy is:accoss land widch the State does oot presently .
mve & See intersst I but wme created as a resullt of the latd havirg beem
T of the "Te——irory [State] of Alasks o acqized S the Tev=ircry ~ -
[Simz=] of Alasie or.upen poblic land oot reserved for molis use, then the
mwmmmhmo:amﬂhmm:m
mm_mo.ah&.ay.*&umu SI4 1951 a=c 35 S1A 1853 ax= -
Eles ze-to the cattme of the Stare's iotsrest in She Tizhts-cfs:y. Te
sml*aleo;.&w'".sﬁztmamnm:dw:e
mbre of 2 rigtr-ofsey i is m easeomy mather Sam a fee. 10/ fizTer,
the Ace of 1366 which estsblished the ofSzr of a zza=r of rights-of-ay is
ﬂit'..’ﬂ.edhnns-o?-navﬁ?:.sce: . It apreers clear thart Coogress intended
mmn@s-or%yc:bemcenamo:anm: T2 Stata
-of Alasikn has no athoricy to goent o deny 2ccess to a might-of-way to the
Seor, of the subsexvient estate and the caer of the sttservient estata |
Eﬂt:eaz:ﬁ:ela:dzaaa:hintbeng::—or—myma:ymwbicn.smt
; Istent with his oxriginal cupersitdp interest ar which would interfar
22 the Stara of Alaskss ability to_ccostzet a bighay. . 11/

fv"ff
s:a
X
;
b
]

. -‘Ibecpm_moft}:zAt:sr::eyGem:a_.o:Eﬁz,tb ns.....ldberevczad
:Eﬂzcumimo‘dzmcwloflsw Bo. 7 sbculd be rewcked as
"~% as. it is imccnsistont with this opindem.

i S,

3] 1borese, Lmtzn.escntbebbda—xlmof?eal&co@v ZE’asa:ents,
_.&R:bhc_asa:mtsz_.m.gmys Tage 40, publisced LSol.

_&Tacmsax Cammentaries cn the Modemn Law of Real Proverty V. 2 Essements
93, Joinder oF the [owinanc ard Servieur estatass, page G0l

.10,39Anm2d}ﬁ.z;:a7a 51s3.

Lmhwto:@l}sc.‘\.%z also gilent as to the pacoe of the



