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YVEMORANDUM State ot Alaska
Richart P. Xems- DATE: Semrerber 2, 1976
Assistant Arcomey Gmeral

,

Bigmsay Sectica, Coiar- FILE NO:

TELEPHONE NO:

Richard Svobocky ~~ ee _"

suasect: ‘section Line Bight-oftays-‘Assistant At=crmey Gmeral
Eiscway Sectim - tit

Decartomrtof Lav -

Terarcmentof

~
‘Tee qvestion presenrad is: whar migct ces m entojme=m have regarting -

‘Secon Line rights-of=ey when the Higcvay Decarmment grants to the exten
Pemssiee te enter toe

obey
aod Scar coos tas gant

of a
rignt to

seetae extend amy aediticcal rigars t adjacent or abitmcg lancomers?

eis quescion
ts

mislenting in party for
it

Frengposes
a
sesta

of
the LorWhich ces not exist.:+The Hisueay Devartmenr fas no migct t grant peciissicn ~

(2
eter co acy secon line g-of-swy unless that exxy is in empliance“Wh the imteresc in le=d wnich the ster pessesses. Im cther words,for the

(We or creation of
a
higaay. the State

bas
fo autiocity to grat pemesion

f
a section Line risee-ci-way for any popese other tham, for the utilicatim

SF coustmucticn of a highway.
“CBIGIS @ SECTION LINEREGSIS-CF-NAL

ia The Congress of the United States enacted on July 26, 1266, 14 Star. 253," —-

U.S.C.A. 932, B.S. Section 2477, woich granted to the states rights-of-way “=

Boss public Lond, not restricted for public use wrich were to be used for the
Sstuccic: of highways. 2 Tae provisions of this act are shor= ard concise

-
& are set oct as olla: - - 7

The right of way for the comstructin of highways
over public lands, not rest=ictedfor public use,
is hereby granted.

1 i

Btate
13

2°S0 the fee ower
of

that would otherwise be called thethe State authority is different and will be disccssedii
é 2d 1221 (Alaska 1975); Earerly v.

also Van Bracklinv. Anderson,o 5.
U.S. v. Rindze, 208F. 611 Gal 19D); v. Asarst, -

~ 360 CEC9); Tow of Red Blrff v,
Walrices, Tip

P. 77, D); Molmeax v. Grimes, STF. 273, 0 (1908); Van Warning
. saz, 7o wed. 284 (0) ; Strseterv. Stalmarcer, 35 N.4
Hallow Comcy7. wace, 723.733, 43°Gr. 25a C1903) ; Walls)
46 W.4. S05, 2 S.d. 1 (1891); Costainv. Dimer, 39 Na.

> Smith v. Perningten Couczz7, 48aT 35, 28.0. 14 (1391).
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Seotextber 2, 1976itRichardP.
Deparment

For. thera
to.

be
a gramitous grant of

a
tisht-of-way under the provisiocsof 47 U.S.C.AL 932 there must be an appropriate acceptance

of
the grant.3/ can be in either of to forms: (1) a act indicating

gecectance by am asthorized pblic agency or (2) by public use. The Alasza ::

Saprece Court has excressed the too foms of accéptance in the folenge foo the case of HamerEamerly v..Denton,359 FP...
24

151 (Alaska
1961): |

(Bletore
@ bighesy my be created” there mist

be- either sone positive act
on

the part
of teapgrorriat:poblic asthorityof. the: state,.

cieaiy mmifesting an inteaticn to eccept-2 grant,
oc. there must be public user for such a period -

of time acd mder sock eoncicions as te prove that”the gear has bear sccested (Soomotes azitzad. .
Page 123.)

19 SLA 1923

Hn 1923 the Territorial Iegislamre by enacting Chapter 19 STA 1923

Motes the federal. oferFer of acmoss public laxis. This
cance wes escn ize of the Ter

(aang to te rods either side of the section line. 19 SLA

Section tract: of four reds wide between
each secticn of lend in the Tecyitory of Alaska
‘Lis hereby dedicated for use as public highways,
the secticn. line being. the center

of said bighay
Bur. if such highway be vacated by any cacpetant .

‘authority, the title of the respectivestrips
shall imme the omer of the tract of which it
formed

a part by the original survey..
-

,

Thera are several reasons for believing that the 1923 Act of the
e-=iimcial Teaislature was an acceptance of the federal grant

o
of rirignts<48g eet ee 9 SA 1923 never exressly mentioned the Longuag

e of
S.C.A, 932. Firstly, there is no requirement in 43 U.S.C.A. 32 that

‘cortince contain a reference to 43 U.S.GA. 992. As a matter of fact,

stula Borcuch, supra footnoteNo. 2: HEarerlyv.
cotnote io. 2; elohtower, 1638P. 2d S64, SON

lcen v. Pilot Mand ©, 57 Now. S7Z, 33 8.D. 529 (1918) ; wise
. 2d Zo, 63 2738 (1941).
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Keros Septerber 2, 1976
Deparmentof Law

al. 5932 isa grent of rignts-of-way for the ccast=uctieaacross public land, pot restricted for public tse.Cart of inThollv. Koles, 70 P. 831, 65 Kas. a02 (io30) sald te
“~~of acceptance of the grant of the rights-of-way as_

‘allowed by the 1266 federal ace:
Ths in efface, rade 2a.
stmitcg proposal, a present grant, of acy~~
portion of its pobite lends pot reserved for
public

ted the
-fer and the state

thei over
and grantby establz

and Sixing
lamis. in Wasnington comrz— The act of theid cot speciMically refe= to the

©

grant, wor cecl=re in tems thatic an acceotance, but we caret
tazt the wes igcorant of the

geant, or ucowiilicg to accept it im benalt of
the Sia 2 for bigsezys. The law of Conemess
giving a '—~-of-asy for higsey porsoses aver
the poplic land in Washingt=n comty ws in force

tee legis acted, acdit sas
fer it to take advantages of thar law, ard the

terms exployedby it are sucticionrly
broad aod inclusive to comstit=te an acceptance.

... (page 882)7-
the caseof v..Kenat Peninsula Zorcugh, 539 P. 2d 12721wt 1975), the

statmire:
Supreme Cort sald in relarcien to 35 SIA 1953 an

= -
iT]

7, 35,. TA 1953 did rot excressly
toe govermment's dedication of -

f-way. Eowever, it.is wil
tut a state ar’ territory need not use the word* in order. to consummatethe grant. 43
U.S.C. Section 932. (1964) is in effect, a

offer from the federal goverment.
All that is needed to complete the transfer isa positive act by the state or territory shich
Clearly manifests an intent to accept the offer.

and citation anitted p. 1225)

ie Tt is a truism of legislative const=uction that in constzuing a statute,
Presumed that the legislate enacted the statute with full Imowledge

nRet See ee ESE ES Pertaining to the subject matter
of

the legislarion.is that tre legislatre:



P. Kemms ‘Septanber 2, “1976lepartmentof Law whe

‘oe 2 had, end exacted with resvect to, full knowledgeand information as to the subject matter of the
-

statcte acd te existing condiricns and relevanevant...
7faces thereto, as t and ecist=nglaw

and lecistation on the subject of the statute and
the edisting ecndition thereof, as to the judicialGecisicnswith respect t> seca pricr and exist'=¢g
lav and legislation, and as to the cocstcticn
placed ‘on the previcus law by executive officers.
acticg uvder irc acd a legigistive frcgerenr is

be surported by facts knoam to the
legislarerZy.- faces fedictallytro or
pecved precicca that possibiltry. (@2C.J.S..:
244 $315).

-
ferse the presusotion is that wher the Texcitcrtal Lesislatre- Gedicated—
P=: use as poblic bisiaays” a tract fox xods wide, the sectim limes beizg
te cenrer of the rightof-ay, that tee legislate bad in mind the fecemalGlee to rishts-of-eay across peblic lend. Picther, given this

of kewledge, as to the state cf the law, it ocst be premmed.
Set the Tersitcrial Legislamre was sure of the restrictions on irs— any etactment witich wad interfere2 "with the2 px
Geogsal gf the soil” 43 U.S.C-A 77 4} “39 SLA 1923 would inte-“ere with |
Bho me. disposal of the soil =Sf “unless it ~es an accectanceof 43TS.c4 932... Ie is faiz to assume

that
the Texcitorial Legislature intendedsca.its ace to be valid and hence 19 SLA 1973 must be an accestance of 43

932.7 The Alaska Stereme Court in Gitves v. Kenai Pecinsula Roreush;
E322, agrees with this position emesming 35 SLA 1955, aa almost idancical .

Wen ir said:

Firstly, “if the legislatme did not intedd tothe federal t, then the “declaration”
contained in ch. 35,

SLA
1955

night be in, contraventica of the or soils”
coctsinedin 43 U.S.C.A.. 77 Q952).*

row the Lay and to intend their enactments to
Since legislatresgenerally are prestmed to

be valid, it is fair to asscme that the levisla-tere intended the 1953 “dedicet'icn” to also
constitutean tanceof the under
43 U.S.CA. 5932 (1564). (p. 1225)

in part that: "that legislativepower oz the

ot ee of Alaska stall extend to io’ subjects of lectslaticninconsistanc with the ccustitution and laws of the Coited States, but
=
9 Lay

Shall be passed interfering with the primary disposal of the soil.

B
0 th Sons

a

ee) Coeal's Opinion maber 11, it was postulated
that

SLA 2923 G4 pot t rierrs-of-way to the Terzic because such a
be in of 48 T.S.C-A. 77.”

thigg ald eashas been revoked by 1569 Arrorney Geral Cpinicn muber 7.



Richard P, Kems Septeber 2,. 1976
Deparsmenr.of Law

Tse Cort in Girves, suora, uses yer another theory to indicate that
35 SLA 1953 wes an acceptence of the Federal grant. The theoryis:..

=
Secondly,

a
fondemental maxim in the anaragous »

See be dnslind fon ucts of cet. Since it
-is obvicus that cre carmot "decicate” property ..-

“to which me kas ro rignr, the 1953 "éadteation”
°

mst have also ccostitcted a act of implied
"accentance,. Gootmote anitted p. 1226)

This argument fs. equallyapplicablem-19 Sta 1923.
~ 7 °* The -19Z3 enactmentof Canter 19 wes incinced in-the 1933 Alaska ~

pees Lass
at

$1721. *Eowever, 19 SLA 1923 was not incl=ced In the 1949
Laws Armotated aod hence was revealed ca Jamary 18, 1549

by Coster Dect Tat) Gein Gewressly revealed atl31 acess not incised in the
W469 Masia Comoiled Laws Amotatad. 6/ -

<The revocation of 15 SLA 1923 extinguished all interests that the ~

itory of Alasks hed In secticn Une rights-of-way as result of 43
1S.C.A_ 932... Resse any publicland, waich bad become subject to sectim |
Line Dentsofmay since 1973, and tad later been withcrem or reserved by .
te Federal goverssent or where a valid homestead or other extzy nad been’
wa would co longer be subject

to a
secticn line rights-of-way as

a
result< 19-sta 1923. ‘Toe repeal of 19

SLA
1923 was an Act by the Territorial -

lagisiamwas which reveked all rights granted under that stamste.- In other
wes 19 SLA 1923 had become a muilliry. én argement-canbe made, analogizing, to ascert the were not destroyed.. If ir is -

3

43 U.S.C_A.. 932 is an offer by the federal povermment of a
~ then, the State accepting the offer the rights-or-way are vested in -

me Ty OF Masha and Comot be renamed to the federsl goverceat
or

ivicual without a acceptance on the part of the offeree.
raw OF gi tes 16 Gualogist to section Line rights-of-way as

T
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aaeiving to tae coaetine attemity w claim to the tighteobway
instance we have a situacion where anthcrity has been repealed...
SLA 1923 itself, the ability of the Tervitory of

Wanate an interest. in section righteofwy ahen de eta.co

cez I SLA [247 provides in part that: “ALL Acts or paresof actsExe enanced by the Alaska Legislature viieh have cot been incomerated
by 2,Supulation because

of
previously ecacted generally repealed clacses

< mm
‘

Virtus of repeals by inplication or othersise are beveby revealed."

f
ai



Rickard P. Kems Septexter 2, 1976
Deparment. of

Bat such highway shall be vacated by ary
competent aceeity tha title of the respectiveshall imme to the omer of the tract of
Wien it formed a parc by the original arvey.

“TS one were to steictly follow the analogy borzowed from the lew of |

gifts, 23 to the acceptance of a gvatritcus offer, the foregoing lanzcage
can caly be said to make the acceptance conditional on the Power to vacate
wights-of-wey in acy mammer the Terccitccial Legislansre saz Ht to use.

123 Sta 1951

. “In I9SE the Tersicorial Legislamre enacted chapter 123 SLA 1952 stichProvidedas follows:
SectionL. A tract 100 feer wice between”
e2cn section of lacd omced by the Teemito=y
of Alaska, or 2cqcred Don the Temiroz7, is
bereby dedicated for use as mdlic hism=ays,-
a section Lice being the center of said -
bigmeay. Bot 1€ scch bichway shall be vacated
by any ccopetant authority the title to the -

st<ics shall imcwe to the owerof
She face

of
werice

in
famed

a
part by the.‘original acvey

“There are only to distinctions between 19 SLA 1923 ard 133 SA I9SLYar the cocead Gielermce is eamtal Te firse is t

vin the width afof the right-of-ay from 4 reds to 100 feet. The second
~ tien is the use of the words “land cmed by the Tercitor; of Alasia,
(Of acqitred from the Tecriccry," in 123 SLA ISS1, as oprosed to the words

in the Territory of Alaska" as was used in 19 SLA 1923. ‘The languase
(Of L2SSLA 1951 indicates that the Terxitcry Legislanrre was not ome

ofih a
actectamece of a Federal granc of rights-of-way accoss public land bur is
Tather Limited to land amed by or acquired

way
The resultof 123 SLA 1951 is that there are section Line rights-of-
over land omed by the Ter=itor7 (State) or acquired fem the Territory

(Stara) since March 26, 1951, the date 123 STA 1951 became effective.
43 no right-of-way created accoss public lard as a result of 123 SLA

—1951.

35 SLA 1953

been amended

©
tals date art appears a3 AS 19-10,010 35

SEA

1953 provides
to

1!

a aoeiced
this date are aprears as AS 19.10.0910 35 SLA 1953 provides

“ollews:



Richard P. Reams Sentexber2, 1976
Decartment of Law -7-

1. A tract 100 feet wide betweeneech.

or: acniised fon the Terxcttory, and a trace 4 rods
wide becwwen all other secticns

Territory >.is hereby dedicated fer use as peblic higieays,
the section Line baing the canter of said
of-say-... Bur Lf such bigheays shall be vacated by-
any coopetent authority the title of the respective.
ee te Gown

a

cet ce be etal sesep
3

Sitich it fommed a part of the original suxvey..

ox lend cummed by the Territory Alaska,

the Gistinowisnine Fsccor between 123 SLA ISSEL acd 35 SLA 1953 is the
addimton of the wads "4-rods wida between all other sections fo the Tessitery”,
Tris language clearly mentescs the intene to accept the grant

of rigots-of--way accoss pesiic lend as. provided by 43 U.S.C.A. 932. AU thewomens
set out succa, for the provositicn that 19 SEA 1923 wes ax accontarce of ©
the federal oomrr ara equally valid for 35 SLA 1953. .In to ths
meomemecs alceacy set aut, tha Alaska SommeCat in v. Zonal
Peinosta Bocuse, supra, a case where a school accass Toad was nic along.
a secoic: [ine without ccpensating the propercy omer, stated thar 35 SZA
1953 was am. acceptance of 43.U.S.C_A 922..

_. =Tse Stare o Alaska has no clain of a righr-of-way
>

for highway construction
diccg sections Unes umiless the Tacritory (Staite) of Alasks was the owerQf toat lend or the lend was acquired em the Territory (State) since

»
1951 or the lend wes mrestricted pblic lard

at
anytime since

—
March26

zz

CF THE STATES

cp
heh the State

of
Alaska has

a
tight-of-wey along

a
section Line that“Ol-exy extends for 50 feet on either side of the section line 1f the

was a result of the land being owned or acquired fun tee Terzitory .estate ofAlaska.°. If the right-of-way exists because the section Line
,26=0ss public land not reserved for public use or had been acrossPalic land which became restrictcted for public use after March 21, 1953,

TEE the righe-ofay extends for tun rods on each side
of

the sectica
'

the rights-of-way exists for the const=uction of higbays. Tits
Fresimes the spility to enter the right-of-way for the constzuction and

,

egnnce of the bigisay. In addiricn, both Federal and State legislationTua meaningless moless the words "Sor constzuction of higmways" areiy
conacised to allow the tse

of
toe bigamy by te pllie 7/

TTSitermegg 7. Yer=en, 479 F,23 2d 82 (1973).



Richard P. Karas Seotenber2; 1976
Pesarcent of Lag pee Be

The tate of the provers right wit the State bad in rigcts-ciaay ~:
is coe of easement. : 8/.. LE the Stata is the fee camer of the subservient

~-

msc2 then the easement will mecze into the fee ownersiip and the State my‘da what ic will with the rignt-of-ay as leog as it is net inconsist=nt .

wi the Stace's fee cemersrip. 9/ In other words. the State wuld mot be |

restzinced in using the right-of-way
for

other thm .the exnstruction of‘Righewarys— -.The State may place whatever restcictices it desires on the land‘en the State acthorizes an: incivicual tp ester om this form of cistr-of-
may. TE the rignr-of-say is: accoss lend witch the State ces mt presently .

tare a fee interest Im but was created as a result of the land havingbeen
‘part of the “Ie=mirory [State] of Alesis or aeccived fom the Tersitorz ~~
“(Seate] of Alasies or-upen poblic land oct reserved for pblic use, the the
Frpercy interest the Stete hes.is aos

of
an easenant for the comstoucticn7) operation of a bighay. «Garter 133
&SLA 1952 acc 35 SLA 1953 are .

Sisct a¢-to the matcrre of the Stece's interest in the cictts-cf=ay. The
geveral tule of constoccion

is
teat wan

a
conveyance

is silent as
to theTatre of a tight-ofsezit is m rater Gana fee. 10/_ Romer,

“the Ace of 1866 which established the offer of a grant of rights-of-wayis.
He at Bishts

08 Ray fesse . Im appeers clearthat Congress inrended
the grat or Digaes-orsmay 5 be in the naprre of an easenent. Tee Stata
(Of Alaske has no asthority to grant or deny acesss tm a right-of-way to thecer, of the subservient estate and the omer of the stservient estate

“ieecglatone wisn bis ociginal omeratip incest ce ich coal iawarer: istent with his original cmersitip interest or which would interfer.
it2 the Stare of Alaskas ability to ccosteuct a highay...U/

©

. ‘The opinicn of the Attorsey General of 1562, Mo_“TL ‘showld be reveked
fe the opinion of the Atcommey General of 1969, Now 7 should be revoked as
‘=t as.ie is inconsistentwith this opinion.

.

Biss

~ > v. 2 Easements,

Hghaeem: Commentaries on the Modern Law of Real Proverty V. 2 Easements
“43, Joinder of the Dominant and Servient estates, page ol.
339 a Jor 2d Higemys, $153.

“Bite tave
of

43 USCA, 992
3s also silent as to the nacre of the

Commentarieson the Modern Law of Real Proverty7Sementsim niscways. page 340. muiplisned lsol.
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