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MEMORANDUM State of Alaska
Department of Transportation & Public Facilities

C.fica of the Cammisstaner

TO: Jane Anvik DATE: September 19, 1996
Director, Division of Lands

TELEPHONE WO: 465-3900
FAX NUMBER: 586-8365

FROM:
vlligh Stoltzfus SUBJELT: Proposed Policy on RS
Specfal Assistant 2477

This memorandum is in response to your memorandum of September 4, 1596
requesting comments on the RS 2477 Policy Paper dated September 4, 1996. I
believe the proposal to distribute the draft policy for public review prior to the
Governor’s approval to be the correct strategy. To me. public coliumenis prior to
his approval will provide the Governor with the best in:formation for him to fourn
his policy and will lead to a better product in the end.

Prior to public release, I believe there are several corr.:ctions that will make the
policy more understandable. The first is the vaguenes: of the phase “usnbile
width.” I think a better way of expressing what we wai t to say is:

1. Usable Width
Recommended Policy
The surface area of an RS 2477 ROW to be manag :d as availableavnailable for
use by the public will be determined byactual or historical ms2 patterns.
Useable width shall not be prescribed by the legal definition... .

Under the next Policy (Management) one could read a conflict between the
second and third sentences. It would be more accurate to start the secorid
sentence with Until changed through an open public rmview process,
management of an RS 2477 right-of-way should be consistent... -

Under the policy Abandonment/Vacation, third paragraph, please inake the
following changes:

Any RS 2477 right-of-way needed to construct a2.ew highway or read for
vehicular traffic that crosses private land....

Also, add a new sentence at the end of that paragraph te

Current uses are not affected by this policy.
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The last paragraph of that section should be made consistent with the overall
policy by adding a new sentence to read:

Changes in use shall be subjecttopublic review prior to beingchanged.
In addition, in the last full paragraph, first sentence, where examples of public purposes
served by RS 2477 are given, a more general “property access” would be important to
include to capture inholdings in the list. Also in that paragraph, the second sentence
should be modified to read:

The state will assert the existence of RS 2477 rights-of-way in federal court on routes
that can be documented to meet the criteria of the fecizral law and are not
duplicative of other rights-of-way and/or useable section line easements.

Thank you for the opportunity to comment.

cc: Joe Perkins, Commissioner
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SUBJECT: Proposed Policy on RS 2477 2 fer Ke + eld) Sse,
Attached is a revised policy statement about the RS 2477 rights-cfway. The issue ofwhich
rights-of-way to assert has been deleted from this draft, because il is proposed that quesdons of
litigation should be determined internally. However, the concept uf claiming 100 fout width in the
assertion process is clearly stated.

“Jt is also proposed that these policies be distributed for public review prior to approval by the
Governor. After comments have been received, the policies and the public response would be
submitted to the Governor for his consideration. The Governor would then be able to weigh the

policy in light of public responses. If the response is negative, it ix an agency proposal, not the
Governor’s proposal.

To summarize, the policies are:

Management
1, The usable width of the RS 2477 row should be determined by actual use patterns
2. The managementofthe row should be consistent with its past/and or present use including

seasonal restrictions - ie) winter only or summer only.
3. RS 2477 rows can be asserted and if not necessary, can be vacuted using establiahed criteria.If a
RS 2477 row which is needed to construct a highway crosses private land the state will ncgoliate a

purchase price or use norma] condemnation procedures.
4, Clarify what is, and is not a section line easement. If the section line is on:

private land, it only exists if it has been surveyed,
state land, it exists whether it has been surveyed or not,
federal land, it only exists if it has been surveyed prior to withdrawal aud 1976.

Assertions
The state will assert the existence ofRS 2477 rights-of-way on routes located on federal lands which
are deemed to be part of a logical transportation network and that serve a public purpose. Asscrlions
will claim 100 foot right-of-way width,as provided in statute.

If there are any technical or policy problems with this draft, please let me know by September 1 31h.
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RS 2477 Policy Paper
September 4, 1996

What is an RS 2477?
Section & of the Mining Act of 1866 granted a public nght-of-way across unreserved federal lands
to guarantee public access as lands were transferred to state or private owners. The law stated:

The right ofway for the construction of highways over public lands, nat reserved
for public uses, is hereby granted.

It was codified as section 2477 of the Revised Statutes, what we now call “RS 2477." Rights-of-
way were accepted under RS 2477 until its repeal in 1976 by the Federal Land Policy and
Management Act (FLPMA),

Rights-of-way established under RS 2477 are still valid. To Qualify as a valid right-of-way under
- RS 2477, (1) a route must have been established across public land when the land was vacant,
unreserved, and unappropnated; and (2) the grant had to be accepted by either, (a) action by a

public authority clearly expressing an intent to accept a right-of-way, or (b) by sufficient public
use of the route.

Only federal courts have the authority to finally determine the validity of an RS 2477 right ofway
on federal land. However, state governments have management authority for the routes. To this
end, the State of Alaska proposes the following policies to guide the management and use of RS
2477 nghts-of-way in Alaska. The policies are provided for public review and conimeant.

Proposed Management Policies on RS 2477 Rights-of-Way
At the present time there is no clear state policy on the usable width, management, abandonment,
or vacation of routes or how RS 2477 rights-of-way on private lands should be treated. Nor is
there a state policy on public easements along section lines. The following proposals address
these policy issues,

LUsable Width

. Recommended Policy
s 0 ©

yol? The usable width established for RS 2477 rights-of-way should be consistent with actual
7 “ use patterns and the existing DOT/PF regulations, which provide for five different types of

;fi 4 1 5) Tights-of-way. Use shall not be prescribed by the legal definition of a right-of-way width

“y owe” + for highways, which is defined by AS 19.10.015 to be 100 feet, Any proposed change in

ervat
jo, usable width or allowable use shall be subject to public review before change. This policy

A po‘he
fe should be formalized through the adoption of regulations by DNR.

i
2 Management \

Recommended Policy Carter
The State of Alaska has management authonty over RS 2477 rights-of-way. Management
of an RS 2477 right-of-way should be consistent with its past and/or present use, including
seasonal restrictions, and be consistent with state regulations.Any change in mianagemncat
or seasons of use shall be subject to public review prior tw being changed.
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Recommended Policy h +
MW.

7
If anRS 2477 right-of-way has been legally established but has not been used in recent ( A

nee
years, and there is no known need for the route in the future, it may be vacated using a aA A normal right-of-way

vacation process (AS 40.15). This inicludes public review This will

N \ \e
eliminate debate

over whether the route was ever abandosied and give the public certainty SN
N\o

about the route’s future,
5

. \ 2 Criteria that will be used to determine whether a route should be vacated or how it should
:

wy x g be managed include, but are not limited to: (a) land ownership (public vs. private land),
Y 3 x + (b) land classification, (c)current use patterns, (d) alternative access roules, and (c) practicality, of use (particularly important for section line easements). s- jer ye

L17o- Any RS 2477 nght-of-way needed to construct a highway or road for vehicular traffic that “oe
4‘ae ° roe’ crosses private land will be acquired by the State through negotiated purchase or

meouen
wis

eet
2A peanormal condemnation procedures, “i rx
Me meeeatl

we - [Lm sFor other access across private land, alternative public right-of-way authorily will be used if !a
Oe

cathe
available. For example, if an adequate public right-of-way exists as a result ofits identification

(a) 795
° under the Alaska Native Claims Settlement Act, Section 17(b), it will be used rather than

wire tow
7 *“* claiming or asserting an RS 2477 right-of-way. Where alternative access exists, the RS 2477

. wefPF (9ye Tight-of-way and/or section line easement may be asserted and immediately vacated at the samc

pir, (dT sftime
in order to avoid conflicts,

om v2
* Ul na ge For access across private land for use other than constructing a highway or road for vehicular
let hyev ! >” traffic where the only public nght-of-way that exists is one established as a result of RS 2477,
a _ - the State of Alaska will assert ownership of the nght-of

way(and
shall manage it,consistent

(beh »7onl
with past and/or present use. Chagos i~ de 78sec?

ryAAav?rdaA4“UY Section Line Easements
“uy Recommended Policy

fc

Pursuant to territonal, and now state, statute, the legislature declared that a right-of-way exists
on every section line in the state. There is considerable disagreement over whether this

statutory dedication was sufficient to accept the RS 2477 grant on federal lands, and over
whether the section line had to be surveyed to constitute an acceptance. In Alaska, land
ownership should play a key role in resolving these questions,

If a Section Line Easement is located on:

Private Land - the easements only exist if surveyed and/or platted priar to conveyance of

reservation by the United States or the State. Casual use is permitted, but no construction can

occur without written authorization from the state after consultation wilh the Jand owner Any
private land owner can petition the state, or local platting authority, at any time to have the

section line vacated if alternative and practical access exists.
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State Land
- all section line easements exists, surveyed or not. Casual use is permitted on all

section lines - surveyed or protracted. No construction may occur until the section fine is
surveyed and authorization is received from the state following public review, Use, even
casual use, may be subject to more intensive management within state Icgislatively designated
areas such as parks, wildlife refuges and critical habitat areas.

Federal Land - the easements only exist if surveyed prior to withdrawal or reservation and
prior to 1976. Casual use is permitted; however, no construction may occur without written
permission from the state following public notice, and input from the federal Jand manager has
been received.

This section line policy - on private, state and federal land - should be adopted as reguiations
which stress the management aspects, such as casual use afd prohibition of construction.

Proposed Assertion Policy of RS 2477 Rights-of-Way on Federal Lands
Recommended Policy

The State of Alaska will assert the existence of rights-of-way located on federal
lands which are deemed to be part of a logical transportal.on network and are
in the public interest to protect because they serve a public purpose. The State
of Alaska will assert the existence of RS 2477 rights-of-way in federal court
and in such assertions will claim the statutory right-of-way width of 100 feet, as
provided in AS 19.10.015. The usable width will be set bymanagement policy. ite -

SE AFE “|

Examples of public purposes to be served include: routes to provide access to state ms r
‘ a

land for recreational and/or developmental uses of resource or access to communities.
The state will assert the existence of RS 2477 rights-of-way in federal court on routes
that can be documented to

meet
the criteria of the federal law and are not duplicative of ‘

other rights-of-way/and onsection line easments. In August, 1995 DNR completed a
research project that evaluated 1,548! potential RS 2477 rights-of-way. The results of
this research found that:

558 routes appear to meet the criteria for RS 2477 rights-of-way.
16 routes do not qualify under RS 2477.

119 routes already have existing or parallel rights-of-way.
186 routes are duplicates of the same route with another name.
255 routes were inconclusive; all written research was completed but niore

evidence is still needed to decide if they qualify. These routes are very
speculative in nature.

414 routes were deferred because evidence is unlikely.

1, Historic Trails Database & Map Atlas, August 1995, DNR
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MEMORANDUM STATE OF ALASKA
DEPARTMENT OF NATURAL RESOURCES Division of Lankd

TO: RS 2477 Working Group LDFROM: Jane Angvik, Division of Land
bnDATE: Sept. 4, 1996 Ga !

SUBJECT: Proposed Policy on RS 2477

Attached is a revised policy staternent about the RS 2477 rights-wfway. The issue ofwhich
rights-of-way to assert has been deleted from this draft, because lt is proposed that questions of
litigation should be determined internally, However, the concept of claiming 100 foot width in the
assertion process is clearly stated.

- It is also proposed that these policies be distributed for public review prior to approval by the
Governor. After comments have been received, the policies and the public respouse would be
submitted to the Governor for his consideration. The Governor vould then be sble to weigh the

policy in light of public responses. If the response is negative, it is an agency prepoudl, nol the
Govermor’s proposal.

To summarize, the policies are:

Management
1. The usable width of the RS 2477 row should be determined by actual use patterns
2. The management of the row should be consistent with its pasi/and or present use Including

seasonal restrictions - ie) winter only or summer only.
3. RS 2477 rows can be asserted and if not necessary, can be va¢ ited using esiablighed eilteria. If a

RS 2477 row which is needed to construct a highway crosses yrivate land the state will negotiate a

purchase ptice or use normal condemnation procedures.
4. Clarify what is, and is not a section line easement. Lf the sectiin line is on:

private land, it only exists if it has been surveyed,
state land, it exists whether it has been surveyed or not,
federal Jand, it only exists if it has been surveyed prior te withdrawal and 1976.

Assertions
The state will assert the existence ofRS 2477 rights-of-way on rcutes located on fecleval lands which
are deemed to be part of a logical transportation network and that serve a public purpose. Assertions
will claim 100 foot right-of-way width,as provided in statute.

If there are any technical or policy problems with this draft, please let me know vy September 18th.
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What is an RS 2477?
Section 8 of the Mining Act of 1866 granted a public right-of-way across unreserved federal lands
to guarantee public access as lands were transferred to state or wrivate owners. The law stated:

The right ofway for the construction ofhighways over public lands, not reserved
for public uses, is hereby granted.

It was codified as section 2477 of the Revised Statutes, what we now call “RS 2477." Rights-of-
way were accepted under RS 2477 until its repeal in 1976 by the Federal Land Paticy and
Management Act (FLPMA).

Rights-of-way established under RS 2477 are still valid. To Qualify as a valid right-of-way under
_ RS 2477, (1) a route must have been established across public land when the land was vacant,
unreserved, and unappropriated; and (2) the grant had to be acec »ted by either, fa) action by a

public authority clearly expressing an intent to accept a right-of- vay, or (b) by sufficient pulilic
use of the route.

Only federal courts have the authority to finally determine the va ‘dity of an RS 2477 right ofway
on federal land. However, state governments have management wthority for the routes. To this
end, the State ofAlaska proposes the following policies to guide the management and use ofRS
2477 rights-of-way in Alaska. The policies are provided for pubi'c review and consnent.

Proposed Management Policies on RS 2477 Rights-of-Way
At the present time there is no clear state policy on the usable wi ‘th, management, aLandonment,
or vacation of routes or how RS 2477 nghts-of-way on private lands should be treaicd. Nor is
there 2 state policy on public easements along section lines. The “ollowing praposuls address
these policy issues,

1.Usable Width
Recommended Policy
The usable width established for RS 2477 rights-of-way siiould be consistent with actual
use patterns and the existing DOT/PF regulations, which srovide for five diferent types of
rights-of-way. Use shall not be prescribed by the legal de‘inition of a right-of-way width
for highways, which is defined by AS 19.10,015 to be 10) feet. Any protosed vhange in
usable width or allowable use shall be subject to public re.iew before change. This pollay
should be formalized through the adoption of regulations “xy DNR.

2 Management
Recommended Policy
The State of Alaska has management authority ower RS 2-.77 nghts-of-way. Management
of an RS 2477 right-of-way should be consistent with its , ast and/or present use, including
seasonal restrictions, and be consistent with state rezulatic ns. Any chenge in mcmagaiticat
or seasons of use shall be subject to public review prior tc heing changed.
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3. Abandonment/Vacation
Recommended Policy
If an RS 2477 right-of-way has been legally established tut has not been used in recent
years, and there is no known need for the route in the future, it may be vacztud using a
normal right-of-way vacation process (AS 40.15). This includes public review, This will
eliminate debate over whether the route was ever abandcned and give the publis certainty
about the route’s future.

Criteria that will be used to determine whether a route st-ould be vacated or how it should
be managed include, but are not limited to: (a) land ownership (public vs. private land),
(b) land classification, (c)current use patterns, (d) alternative access routes, and (¢) practicality
of use (particularly important for section line easements),

Any RS 2477 nght-of-way needed to construct a highwa’’ or road for vehicular traffic that
crosses private land will be acquired by the State through negotiated purchase ar through
normal condemnation procedures,

For other access across private land, alternative public risht-ofway sulhority will be used if
available, For example, if an adequate public nght-of-wz exists as a result of its identification
under the Alaska Native Claims Settlement Act, Section 17(b), it will be used rather than
claiming or asserting an RS 2477 right-of-way. Wherea! emative access cuists, the RS 2477
nght-of-way and/or section line easement may be asserted and immediately vacated at ihe same
time in order to avoid conflicts.

For access across private land for use other than construc ing a highway of read for venicular
traffic where the only public right-of-way that exists is on. establishedas a rasult of RS 2477,
the State of Alaska will assert ownership of the night-of-v-ay and shall niinaye It consistout
with past and/or present use.

4. Section Line Easements
RecommendedPolicy
Pursuant to ternitorial, and now state, statute, the legislatu-e declared that a right-of-way ewists
on every section line in the state. There is considerable di agreement over whether this
statutory dedication was sufficient to accept the RS 2477 «rant on feceral laads, and over
whether the section line had to be surveyed to constitute za acceptance, In Alaska, land
ownership should play a key role in resolving these questi: ns,

If a Section Line Easementis located on:

Private Land- the easements only exist if surveyed andor platted prior to conveyance of
reservation by the United States or the State. Casual use permitted, but no construction can
occur without written authorization from the state after cc isultation with the land owner. Away

private land owner can petition the state, or local platting
:

wthonty,
at eny time to have thie

section line vacated if alternative and practical access exist
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State Land - all section line easements exists, surveyed or not. Casual use is permitted on all
section lines - surveyed or protracted. No construction may occur until the section line is
surveyed and authorization is received from the state follwing public review. Use, even
casual use, may be subject to more intensive management within state legislatively designated
areas such as parks, wildlife refuges and critical habitat a. zas.

Federal Land - the easements only exist if surveyed priors to withdrawal or reservation and
prior to 1976. Casual use is permitted; however, no consiruction may ccour without written
permission from the state following public notice, and input from the federal land manager has
been received.

This section line policy - on private, state and federal Janc! - should be adopted as regulations
which stress the management aspects, such as casual use ‘ind prohibition of construction.

Proposed Assertion Policy of RS 2477 Rights-of-Way on Feceral Lands
Recommended Policy

The State ofAlaska will assert the existence of nights-of-~vay located on federal
lands which are deemed to be part of a logical transportation network and are
in the public interest to protect because they serve a publi: purpose, Tho State
ofAlaska wall assert the existence of RS 2477 rights-of-way in federal court
and in such assertions will claim the statutory nght-of-way width of 190 faet, as
provided in AS 19.10,015. The usable width will be set by management policy.

Examples of public purposes to be served include: routes to provde access to stzie
land for recreational and/or developmental uses of resource or a: cess to covmaunities.
The state will assert the existence ofRS 2477 rights-of-way in fe‘leral court on routes
that can be documented to meet the criteria of the federal law an: are not duplicative of
other rights-of-way/and or section line easments. In August, 1995 DNR complaied a

research project that evaluated 1,548! potential RS 2477 rights-ci-way. The results of
this research found that:

558 routes appear to meet the criteria for RS 2477 nights: of-way.
16 routes do not qualify under RS 2477.

119 routes already have existing or parallel nghts-of-way.
186 routes are duplicates of the same route with another jame.
255 routes were inconclusive; all written research was ccnpleted but niare

evidence is still needed to decide if they qualify. These routes are ver
speculative in nature.

414 routes were deferred because evidence js unlikely.

1, Historic Trails Database & Map Atlas, August 1995, DNR


