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Judge Hensley decision
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To: <Jim_sharp@dot.state.ak.us>, <kasandra rice@dot.state.ak.us>,
<John_ Athens@law.state.ak.us>

CC: <Jim_Cantor@law.state.ak.us>

I faxed all of you J. Hensley's recent decision in a Municipality
of Anchorage condemnation. I have spoken with Jim Sharp and
Dennis Wheeler, the Assistant Muni Attorney working on this with
outside counsel Ron Baird.

Dennis is not asking anything of the state at this point except
to consider possibly joining in the appeal sometime in the
future. Dennig was unclear at this point whether the Muni would
pursue a petition for review to the supreme court now or wait
until receiving final judgment in the condemnation case. He will
keep me posted.

CONFIDENTIAL ATTORNEY/CLIENT COMMUNICATION
Susan L. Urig

(907) 269-5167; fax 275-5832

Susan Urig@law.state.ak.us

1ofl 4/13/2000 12:52 PM
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1 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT
2
MUNICYIPALITY OF ANCHORAGE, )
3 Plaintiff, )
)
4 vE. )
)
S| EQUILON ENTERPRISES LLC, a )
Delaware limited liability company,)
6| NORMAN PRESTON, SHIRLEY PRESTON, )
LISA K. SUZUKI, and CHUGACK )
7§ ELECTRIC ASSOCIATION, INC,, and a )
portion of Lot Seven Mal (7-a), )
B | Block Twanty-six "D" (26-D), )
according to the Planning and )
9| Zoning Commissien Reselution )
No. 146 filed as Plat 6s5-61, )
10| filed as Plat 66«61, filed in the )
Anchorage Recording District, )
114 Third Judieial bistrict, )
State of Alaska. )
12 Defendants, )
13 | MUNICIPALITY OF ANCHORAGE, ;
Plaintirf, )
14 )
Vs, )
15 )
DONG JOON IIM f/R/B DONG J. YINM, )
16| individually and d/b/a BLACK ANGUS )
INN; LIM: LAND TITLE COMPANY OF )
17 | ALASKA, INC,, NORTHRIM BANK, )
JACK K. WON, Lot Twelve (12), )|
18 | Block Twenty-eight "D' (28-D) of )
THIRD ADDITION to the TOWNEITE of )
19 | ANCHORAGE, according to the Plat )
C-76, filad in the Anchorage )
20| Recording District, State of Alaska)
and Let Seven "A" (7-A) Block )
21| Twenty-Eight "¢l (28-C) of }
THIRD ADDITION to the TOWNSITE of )
22 | ANCHORAGE, according to Plat 93-106)
filed in the Anchorage Recording )
23 | Distriet, Third Juaicial pistrict, )
State of Alaska, )
24 Defendants. )
) '
25 | Casa No. 3AN=99-11817 and

Case No. 3AN-99-12542 Clvil conselidate

[ RAT Ce Y REPDRTING
Box 222135, Anchoragr, Alacka 99522
P45-LLET [ 245-6448 Fax
emily arrdoel.ner
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9
10 TRANSORIFPT. OF PROCEEDINGES -
11l BEFORE THE HONQRABLE DAN A. HENSLEY
Superior Court Judge
12
Anchorage, Alasgka
13 March 18, 2000
B:30 ofeclock a.m,
14
APPEARANCES 3
15
FOR THE PLAINTIFF: MR, RONALD L. BAIRD
16 Attorney at Law
Box 100440
17 Anchorage, Alaska
18 MR. DENNIS A. WHEELER
Asgistant Municipal Attorney
19 632 West sixth Avenue
20 Anchorage, Alaska
FOR 'THE DEFENDANT: MR. RICHARD A&. WEINTIG
21 Attorney at Law
B00 East bimond Boulevard
22 Anchorage, Alaska
23
24
25

AL AT RANSERIPY RFPORYINE
Box 222135, Anthorage, Alaska 59522 )
2LS-LLETY f 2L5-4468 Fax
e-mail: meedgei.ney
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3
1 PROCEEDINGS p ‘
2| 42-1228
3l 0316
4 THE COURT: Thank yon for your guality briefing and
5| the arguments yestorday. They helped me understand this case
6| a great deal. Because I want to give you a prompt rzuling, I’m
7| going to give you an oral ruling because I didn’t have time to
B | write it, Because I‘m geing to read it to you, please bear
9 ) with me.
10 This is the condemnation action. The municipality
11| filed a declaéation ef taking to expand the existing road
12 | right-of-way at 18th Street -- on 15th Street near Ingra,
13| Expansion of the right-of-way will require destruction of a
14 | portion of the Black Angus Hotel, and that’s in the casa
15| invelving landowner, Mr. Lim, Don Joon Lim, cuse number 12542,
16 | and will require removal of the gas punping island at the
17 | service station on the corner of 15th and Ingra. That’s in
18 | case numbey 11817 involving landowner Equilon. The cases ware
18 | conzolidated for the purpesa of hearing and deciding the issua
20| of vhether the declaration of taking is valid.
21 Alaska statute 09.55.275 provides that when
22| condemnation results in a, quote, boundary change, and gquote,
23 | the condemning authority must obtain preliminary replat:
24 | approval prior to filing the action. And the parties dispute
25 | whether this condemnation results in a boundary change. No (

CEUR ¥ ] b 8 W ]
Box g62135, Ancharspe, Alaske 595022
PRS-GLAT [/ 2A5-ALEE Fax

armafls arrdgef,ret
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1| preliminary replat approval was obtained. The eity argues(
2| that that’s not required, and the landowners disagrae.
3 The heart of the disagreement lies in what the term
4| boundary change means. The'city argues that boundary change
5| for purposes of the statute oceurs only when the city condemns
6} by fee simple a portion of a surveyed lot, thus changing the
71 lot lines. The city asserts coxrrectly that a right—afhway.-
8| taking 1s an easament, not a fee taking. And any dispute
9 | about that is put to rest by AS 09.55.250, which limits fee
10 simple takings by condemnation to a short list, and read
11} right-of-ways aren’t included en that short list. ’,F’q
12 The landowners argue that resolution of the issue

12 | doeen’t turn on the naturs of the estate taken. Landowner

14 | makes two arguments. ©One, that rights-of-ways have boundaries
15| also, and indeed, there are numerous ordinances and statutes ‘
16 | which refer to boundaries of rights=of-way.

17 The landowners alse makes a functional argumant that
18 | we should define boundary based on a landowner’s functional

19} ability to use the land. 2nd the term boundary has indeed

20| been usad in some context to describe a landowner’s ability to
21} functionally use hi= land, and the Gates versus Tennekee (ph)
22| Springs case is a gnod example of that use of the term,

23 And in this case, of courss, if the definition of

24 | boundary is functional, I -~ in cther words, taking a

25| significant interest that the property owner cannot wuse, then

ACCURATE TRANSLRIPT BREPORTINSG
Bok 232135, AnChOrape, ALogka HV522
RLEALLET | 245-LLAB Fox
c-mailx avrégei.net
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5
1] clearly the boundary change here —— clearly the taking heﬁp
2 | would result in a functional boundary change.
3 In ny mind, boundary can mean any of these things,
4| depending on the different éeople and different contexts, &0
5] I need to leok for help in'defining what boundary change mean:,
6| in the context of this statute, And I looked for help. The
7 | statute doesn’t define boundary change. The Alaska Suprene
8§ Court hasn’t defined the =- hasn’t applied the statute or
9| interpreted the word boundary change in context of the
10| statute, As far as I can tell, thare are no similar statutes
11} on the boaks in any other state in the union. So we den’t
12 | have any decisions from any other state courts defining or
13| implemanting this kind of statute, and there’s ne lagislative
14 | history that I could locate or apparently that the lawyers wha
15 | worked very hard in the case could locate either.
18 When tha statute was passed, as a sessional, I did
17| nave a companicn section, section 1, relating te state public '
18 | works compliance with lecal planning and zoning laws, And
19 | that statute is helpful to understand the purpose of the
20| statute, as I will explain in a moment.
21 The first thing that any judge is supposed to deo in
22| interpreting a statute is look at the text. And the text for
23 | the statute says that a replat is required, that a replat
241 which is required in the event of a boundary change, quote,
2% | must show clearly the location of the proposed public streets,

ACCURATE TRANSCRIPT HEPORTINCG
Box r orage, Alaska
2LE-LA6T / 245-04sE Fax
emeil; yerloci oo i
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1| sasements, rights-of-way, and other taking ot private
2| property, end quote. And the text to me strongly suggests
3] that the purpose of the replat reguirement ie so that the
4 | platting board can consider the change in ehcumbrance on the
5} property, and that the new plat can show the new, guote,
6| taking of private property, end quote, which would include
7] rights~of-ways,
8 The next step iln interpreting the statute is to look
gl at the purpose of the statute to see if it’'s consistent with '
10 | what at least appears to be the intent of the-text.
11 one puxrpose of platting —~ I think when wWe look at
12 | purpese, we have to look at the purposes of platting in the
13| first place. &and one, the original purpesm, the development
14 ] of the concept of platting was to define lot line boundaries
15| to prevent ownership disputes. The platting system replaced
16 | the old system of describing land hy reference to natural
17 | nmarkers; trees, boulders, rocks, metes and bounds, courses.
18] And ir that is the sole purpose of platting, then there may be
19| -— then the intent of the statute to require replatting may
20| indeed be -- would indeed be that replatting was reguired l:nnfl,yJ
21| when there vere changes in the lot line.
22 Interesting to me, the city’= brief explaining the
23 § historical purpese of platting is almest a verbatim recitation
241 of section 873 of Thompson -— of the treatisa by Thompsen on
25| the law of real property which discussed the bistorical --

pAtCUuuATE YRANSCHEIDRY REPORTING
Box 222135, Anchorage, Alaska 595
BLEVLLET [ 26590468 Pax
e-mail: ptrdpei.net
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discusses the histarical purpases of platting. But that same .
section of Thompson on real property tells us that over the
years platting has evolved to serve other purposes as well,
purposes other than simply iaking lot beundaries clear so that
property can be transferred easily., Those other purposes ﬂzﬂi
include, ona, notice to publi¢ and purchasers, not only of tha
lot lines, but of the lecation of encunmbrances and indeed the

clty’s oyn platting erdinances require platting of rights-~of-

e

e
way,

The second medern purpose of platting, as Mr, Baird ==
acknewledged in his oral argument:, is basically a land use
planning function. Platting authorities don’t approve plats
unless they are consistent with land use planning, laws and '
regulatiens, The platiting authority serves as a screening ’)ﬂj
body to make sure that new developments of land coumply with
local land use planning laws.

If we consider those purposes of platting, then it
nmight be said that one of the purpeses of requiring replat
under the statute in dispute here is to ensure that land
acquisition by condemnation iz copsistent with lecal land use
planning laws.

That analysié iz consistent with what I won’t call the
legislative history of the statute, but I’1l call the
lagislative context of the statute, The statute in dispute

here, section 2 of chapter 96 of the 1875 session laws,

ACCURATE TuRANSCR Y E
Box ¢¢2155, Anchorese, Alaska 99522
ReEnGUAT 1 205-E4AA Fax
e-mai s atrQyei.net
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1| section 1 of that statute, vhich clearly relates to secti?? 2
2 | explains the purpose of the session law guite clearly. And
3| section 1 says the purpogze is to ensure that land acquisitions'
4| by condemning agencies, quoée, comply with all local planning
5| and zoning ordinances and lecal regulations in the same manner
6| and to the same extent as other landowners.
7 Now, Mr. Baird on behalf of the city, argued that it
8| was =-- would be a radical notion that the state ox other
9| condemning agencies would be forced to get plats approved
10 | hefore they could condemn -~ make acguisitions, But in my
11| mind, that’s exactly what the totality of the 1975 session law
12 | intended, And in my mind it’s not a radical notion te force
13 | acquirinyg agenclies to exercise condemnation authority in a
14 | manner consistent with local zoning =~ land use planning laws,
15 So Tor that reasen I f£ind that the interpretation of l
16 | boundary change most consistent with the text of the statute
17 | and most consistent with the purpose of platting in general is
18 | that a boundary change iz any change of a boundary lot Line,
19 | easement, right-of-way, or other acguisition, in order to
20| provide that a platting board can review and make preliminary
21| appreval of an acquisitien as being consilstent with local land
22 | uee planning laws. —
23 The next questlion, sinece no preliminary replat was
24 | done, iz what is the appropriate remedy in this case. Should
25 this rule be applied retrospectively or prospectively? Under

ACCURATE T NE T 0RYING
Box 222135, Ancherage, Alacka 99532
265-6467 [ TLE-4468 FAx
gemaily atragef.nat
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Plumley (ph) versus Hale (ph), prospective application wh%ph
the city is asking for in this case is the exception to the
rule. 2And the following elements apply to determine whether I
should apply that exception,

First of all, is the holding today one of first
impression? Dees it overrule private law? Clearly, the
ansyer to that is yves. As far as I can tell, the only court
to decide this issue was Alaska Superior Court, Judge Katz
(ph). ¥Wo other state has ever interpreted a similar statute.
The Alaska Supreme Court hasn’t interpreted the statute. So
clearly, the ruling teoday overrules what little prior law
there was.

Second, was the eity justified in relying on that
prior holding? That decision was net appealed. That decision
iz not an unreasonable interpretation. ZEven though I disagree
with the conclusions reached by the judge 15 years ago, the
issues apparently were presented to the judge than the imsues
presented today.

And as I s=aid a moment ago, there isn’t any other law
on the books ax far as I can tell that would have suggested “_.
the city that that holding was lnappropriate., So I find that
the city was justified in relying on Judge Katz’/ (ph) holding,

Would the city suffer undue hardship from a
retroactive application? This is a significant road

improvement project. It‘s an expensive road improvement

ACCURATYE Igg!sgg;g; REPOET ING
Baox 222135, Anchorage, Alaska 995¢2

205-408T £ 205-5G68 Fax
e~mafls atragef.nav
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project. The timing according to the pleadings is very
important. Completion now rather than later is very 1mpo£tant
to the city in terms of funding, Egually importantly in this
case, no objection had heen filed to the landowners to the
public necessity of taking the property, No claim by the
landowners here that vielation of the statute caused them any
particular harm or showing that the epd result had replatting
been done prior to declaration of taking rather than after
would be any different, Se I find undue hardship if I were to
apply this ruling today retroactively. .

and finally, can T accemplish the purpose of the
statute which weuld require replatting by making a prospective
application; and yes, I can, I find that if X order the city
to make an application for preliminary replet in a zhort
period of time, that I ecan accomplish the purpeose of the
statute without causing undue harm to any of the parties. I'm
really hesitant to apply any ruling that I make, including
interpretation of a statute prospectively only, especially in
the cases of public agencies, because it may send a message
that an agency ecan violate law with impunity.

But the remedy asked for by the landowners here 1s fay
more drastic than the nature of the vislation of the law, ‘
especially considering that there’s no reascn that the city

should have anticipated the change in the law. So for those

reasons I’'m going to apply the ruling today prospectively only

ur M PT REPORTYIME
Box 222135, Anchorape, Alaska #9522
h5-LLET 7 205-2468 Fax
o~nail: atrdgal.pay
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1]} and mot to the parties in this case. /
2 As to the landowner’s request for injunction,
3 ) regardless of the statutory basisg for imjungtion, injunctien
4] is =till a discretionary reﬁedy, and for the pame reasons that
5| I'm going to apply the statute, the ruling today
6 | prospectively, I‘m net going to grant an injunction.
7 Finally, the undisputed evidence in the record
8 | establishes that the city is entitled to immediate possession,'
9] so I‘m golng to grant the city that relief as well, I think
10| there i= an order, a very brief order in the file,
11 MR. BAIRD: There should be one in both files, Your
12 | Honor,
13 MR. WEINIG: Your Henor, before you sign the order,
14| could I ask one question of clarification?
15 THE COURT: Yes, sir.
16 MR. WEINIG: Did Your Honor f£ind that the
17 | municipality’s actions violated AMc 21.15.123, the right-of-

18
19
20
21
2e
23
24
25

way plat acquisition ordinance?

THE COURT: No, I didn’t address that,

MR. WEINIG: Is it Your Honor’s intention te address l
that, because I believe it is assential to the determination
of the appropriate remedy.

THE COURT: I’ll address that for yeu. I believe that
statute only applies to subdivisions. That ordinance only

2pplies to subdivisions; subdivisions as designed as dividing

ACCUR 1pY
Box 222135, Anchorase, Alasha $9522
Z&svﬂﬁéT ] 2656468 F
e-mailz arragel. m!
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1] a plece of property into two. WNow, I suspect that ordina?ce
2 | was drafted based on the city’s understanding that replatting
3| wazs only required when there was a subdivision.  But
4| regardless, that’s what tha'urdinance says, apd T don’t
51 believe it applies here.
& MR. WEINIG: Further clarific -- and I‘m not arguing: '
71 it’s clarirication for purposes of the record. That
8] isn't.usvay
9 THE COURT: Even 1f I £ind a violation, I’m net going
10| to grant an injunction for the same reasons, that even if
1) | thare ware a violation, I wouldn’t grant an injunction for the
12 | same reason as stated.
13 MR. WEINIG: Again, I'm not tzying to argue with you,
141 I’m clarifying for purpeses of the record, that is it Youx
15 | Honex'’s ruling that AMC 21.15.123, the right-of-way
16 | acguigition plat ordinance applies only to takings in fee
17 | simple?
18 THE COURT: I don‘t believe I have to address that to l
19 | get where I got today, se I’'m not going to.
20 MR. WEINIG: Yast guestion for purposes of
21| clarification of the record: does Your Honor deem AMC 123 ——
22| AMC 21.15.123, the right-of-way plzt acquisition ordinance to
23| be relevant to Your Honor’s determinatien?
24 THE COURT: To the extent that I’'m geing to address
25| that ordinance, I think I said all I'm going to sayisurs

ACCUR Y s¢ee Y BRED
Box 222135, Anchorage, Alsnka 99522
UBHLLET £ 265-6458 Fax
e-mafl: aepRgei.net
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1 MR. WEINIG: Thank you. )
2 THE COURT: .....for today.
3 MR. BATRD: Also, by the way of clarification, the
4| court said that it would be estanlishing a deadline for the
5| municipality. I don’t think you set one. *
6 THE cotm®; I didn’t. Thirty days.....
7 MR. BAIRD: (Indiscernible ~ simultaneous speech).
8 THE COURT: ...,.kop apply for preliminary replat
9 | appreval, which is what the statute ~- to apply for
10| preliminary replat approval. .
11 MR. BAIRD: To applY, okay. I didn’t know if you were
12 | intending to have approval in 30 days.
13 THE COURT: OFf applicatien, We’ll go off record.
14 THE CLERK: Off record,
15 (0ff record)
16 THE COURT: .....signed the eorder submitted in the
17] Equilon case, IXt’s amazing that the eorders were probably
18 | submitted in both cases, and the ordex in the Bguilon case was
19) filed right on the top of the file. And I don’t know where
20] the order in the opther case is, but I’ve noted on the order in
21| the Equilon case that it applies te Case Number 95-12542 as
22 | well, and you can obtain a copy of the order if you like.
23 ) Actually, I‘d like to give you a copy of the order bafore you
24 ) leave o I don’t have to mail it to you. And if you want a
25

transcript for whatever immedjiate purposes you nesd it for,

ACEDR REPOR
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we’l]l help yeu get that.

lols

MR. WEINIG: Thanks.

THE COURT: Any other questions?

MR. BAIRD: No, Your Hemer.

MR. WEINIG: No., Thanks for your help.

THE CLERK: Please rise. The court is in recess.
(Off record)

END OF REQUESTED PORTION
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1 CERTIFICATE /
2 | SUPERIOR CGOURT )
)es,
3| STATE OF ALASKA )
4 I, Shirley Cohen, Notary Public in and for the State
of Alaska, and Reporter tor Accurate Trangscript Reporting, do
5] hereby certify: T
5 THAT the foregoing pages are a true and accurate
transcript ot the Court’s Decision in Case Numbep
7| Case No, 3AN-99«11817 and Case No. 3AN-99-12542 Civil
tonsolidated; Municipality of Anchorage versus Equilon
8 | Boterprises, et al; and Municipality of Anchorage versus bong
Joon Lim, et al, transcribed by me from a copy of the
9 i electronic sound recording to the best of my knowledge and
ability.
lo .
THAT there may be indiscernible(s) throughout the
11| transeript due to the poor guality eof the recording.
12 IN WITNESS WHEREOF, I have hereunto set my hand and
L alrixed my seal this 16th da
3
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15 .
Notary Pub in and for Alaska
16 My Commission Expires: 01/17/01
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