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T. H. WESSELLS, Appellant,
, v.

STATE of Alaska, DEPARTMENT OF
HIGHWAYS, Appellee.

No. 2834,
Supreme Cotirt of Alaska.
April 6, 1977.

The holder of a lease from the State
brought action for declaratory ralief. From
& decision of the Superior Court, Third Ju-
dicin] District, Anchorage, Victor D. Carl-
son, J., the lessee appealed. The Suprems
Court, Boochever, C, J., held that in the
lease, a paragraph expressly reserving right
to grant an easement ur right-0f-way across
the leared property did not permit granting
easements only to third parties but autho-
rized the State to effect interagency man-
agement transfers of the easement. That
construction of the easement provision
would be adopted so as to effectuate the
reasonable expectations of the partles,
though to 2 certain extent such construc-
tion required, reading in 2 100-foot require-
men? relative to the easement. The provi.
sion thus permitted the State a right-of-
way no more than 100 feet in width, and
where the State elected to terminate the
entire leasehold estate, taking of the re.
maining area would be treated as inverse
condemnation. Upon the taking of school
lands, the trust was 1o receive the full value
of its particular interest which was being
condemned, but the holder of the unexpired
leasehold interest in the land was zlso enti-
tled to just compensation for the value of
that Jeasehold interest.

Reversed and remanded.

1. Eminent Domain ===g§2

Within truditional framework of emi-
nent domain, lessee has compensable inter-
est in land.
2. Eminent Domain =82

Right of leseee to compensation for
property taken may be waived or coutracl
ed away by terms of lease
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3. Easements &=} ,
A “right-of-way” is generally conceded
to be class of easement,

See publication Words and Phrases
for other judicial constructions znd
definitans.

4, Public Lands ==142%

State hag statutory authority to re-
serve an easement, and the suthority ade-
quately encompssses power to include con-
ditions in u lease of state lands which sub-
jeet leased lands to right-of-way or ease-
ment in interest of the state, AS 95.05.-
085(2)(14), 88.05.070, 88.05.085, 32.05,120.

5. Publie Lands &=142%

To ascertain meaning of “reserve the
right to grant” and meaning of word “ease-
ment” in lease from State, court would first
look to both language of chs)e and exirinsic
evidence w determine if wording of lease
was ambiguous, and if language was am-
biguous, court would consider extrinsic evi-
dence, but if lenguage wes found tw be
unambiguous, it would be ¢onstrued accord-
ing to terms of lease alone. AS 3805.
035(2)(14), 3% 05 070, 38.05.085, £8.05.120.

6. Contracts &=143(2)

Mere fact that two partles disagree zs
to interpretation of contract term does not
create ambiguity; ambiguity exists anly
where disputed terms are reasonably sub-
jeet to differing interprctation after view-
ing contract 4 a whole and extninsic evi-
dence surrounding the disputed terms

7. Appeal and Error ==837(10). 841

Where case had been determined by
eross motions for summary judgment, the
metions belng bused solely on pleadings and
uncontested exhibits consisting of lease and
of leases in chain of title, extrinsic evidence
considered on appeal was limited 10 uncon-
tested evidence and to statutes and other
matters of which court could take judieial
notice: the “‘clearly erroncous” standard
applieable to factual findings of irial court
was {napplicable,

8. Evidence &=23(1)
Court could teke judicial notice of fact
that state has highway program to which it

P, 02/12
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appropriates substantisl sums of money
each year.

9. Public Lands ==142%

In lease from State, paragraph express-
ly reserving right to grant essement or
right-of-way across the leased property was
ambiguous, allowing construction of lan-
guage in accordance with reasonable expec-
tationé of the parties. AS 88.05.085(z)(14),
3.8‘05'07 0, 88.05.085, 3%.05,120.

10. Landlord and Tenunt <=37

Where language of lease was ambigu-
ous, it would be construed in 2ccordance
with reasonable expectations of parties, and
court in performing suech function would
weigh language of lease as well as extrinsic
evidence. : L

11. Public Lands e=142%
Ambiguity in lease was subject to rule
/shat ambiguities are construed against par-
“ty that supplied and drafted the form,
which in particular case was the State, the
lessor and subject to rule thai ambiguities
are construed against lessor and that con-
struction permitting continued performance
of lease is favored.

12. Public Lands =142%

In lease from State, parugraph express-
Iy reserving right to grant easement or
right-of-way across leased property did not
permit granting easements only to third
parties but authorized State to effect inter-
agency management transfer of easement.
AS 38.05.020(z), (b)(2), 88.05.030(b), 88.05.-
035(a)(14), 38.05.070, 88,05.085, 38.05.120.

13. Landlord and Tenant &37
Contract or lease is to be construed
within context of entire instrument.

14. Eusements =42
In view of lease provisions for eancella.
tion or termination, which did not provide
for cancellation or terminaiion by creation
of an easement, lease paragraph expressly
-~eserving right 1o grant easement or right-
lway seross leased property did not con-
template such an easement as would termi-
nate the lease. AN 38.05.035(a)(14), 38.05.-
070, 38.05.085, 38.05.120.

15, Easements e=44(1)

Where lesase provision expressly reserv-
ing right to grant easement or right-of-way
across leased property was ambiguous as to
size of easement which parties intended to
create, ambiguity would be resolved in
manner consistent with reasonable expecta-
tions of the parties. AS38.05.085(2)(14), 28.-
05.070, 38,05.085, 3%.05.120.

16. Easements &=42
Under “doctrine of unlimited reasona-

ble use,” seope of easement unspecified in 2

grant is regarded as unlimited insofar as it
is reasonable in relation to object of the
easement.

See publication Werds and Phrases
for other judicial constructions and
definitions.

17. Easements &=42

General policy behind unlimited reason-
able use doctrine is acceptable, but court
will not blindly apply the doctrine and ig-
nore other rules of construction or extrinsic
evidence Which shows that unlimited rea-
sonable use is not reasonzhle expectation of
parties; doetrine of unlimited reasonable
use Is but one factor to be considered in
construction of grant of easement.

18. Easements &=44(2)

Eesement provided for in lease from
State would be construed, in order to give
consideration to reasonable expectations of
the parties, as encompassing right-of-way
no more than 100 feet wide. AS 15.05.080,
16.10.010, 19.10,015, 88.05.020(a), (b)(2), 38.-
05.030(b), 85.05.085()(14), 38.05.070, 38.05.-

' 085, 38.05.120,

19. Easements 42

Construction of easament provision in
lease would be sdepted so as to effectuate
reasonable expeclations of parties, though
10 certain extent such construction required
reading in 2 100-foot requirement relative
to the easement. AS38.05.035(a)(14), 38.05.
070, 38.05.085, 38.05.120.

20. Eminent Domain =266

Where provision of lease from State
permitted a State right-of-way no mere
than 100 feet in width, and State clected to

P.03/12
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terminate entire leasehold estate, taking of
remaining area would be treated as inverse
condemnation. AS 19.05.080, 19.10.010, 18.-
10,015, 38.05.020(a), (b)(2), 38.05.030(b), 38..
05.035(2)(14), 38.05.070, 28.05.085, 88.05.120.

21. Public Lands &142%

Under grant of lands under Aluska
Statehood Act and consent by people of
Alaska 1o terms &nd conditions of the feder~
al act, there was created a trust of school
lands. Act July 7, 1958, § &(k), 72 Stat. 343;
Const. art. 12, § 18.

22. Eminent Domain &=153

Upon tzking of school lands, trust was
to receive full value of its particular inter-
est which was being condemned, but holder
of unevpired leasehold interest in land was
also entitled to just compensation for value
of that leasehold interest. Act July 7, 1838,
§ 6(k), 72 Stat. 343; Const. art. 12, § 13; AS
38.05.020(e), 3%8.05.105, 3%.05.310.

23. Eminent Domain =123, 147
.State provision limiting compensation
in case of school lands to value of improve-

‘menls was valid as w portion of leasehold

taken which was held to have been properly

. reserved previously by the State for right-

of-way; es to balance of leased premises,
lessee wus entitled To compensation on basis
of judieially approved formula. AS 88.05.-
035(a)(14), 38.05.070, 38.05.0%3, 38.05.120.

24, Eminent Domain &=200

It would be presumed that lease rent as
provided for in lease from State was origi-
nally established at fair market value in
accordance with statutory requirements.
but rental might have inereased since last
reappraisal, and, if o, increase created com-
pensable value,

Robert L, Harlig and J. Michael Robbins,
Cole, Hartig, Rhodes, Norman & Mahoney,
Anchorage, for appellant.

Richard P. Kerns, Asst. Atty. CGen, An-
chorage, Avrum M. Gross, Auty. Gen.. Ju-
neau, for appellee.

Refore BOOCHEVER, C. J., and RABI-
NOWITZ, CONNOR, ERWIN and BURKE.
JI.
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BOOCHEVER, Chief Justice.

This appes! from summary judgment in-
volves the interpretation of a provision in 2
lease issued by the State of Alaska, Division
of Lands. Paragraph € of the lease ex- -
pressly reserves the right to grant an ease-
ment or right-of-way across the leased
property. The central question before this
court is whether that paragraph suthorizes
the state to utilize the entire parcel for
highway purpuses without compernsating
Wessells for his leasehold interest, Addi-
tionally, Wessells seeks review of the trial
court’s award of attorney’s fees to the
state,

The principal facts are undisputed. In
August of 1972, Wesway Steel Company, of
which Wessells is 2 majority shareholder,
assigned its interest in certain leased prop-
erty to Wessells. This assignment was"ap-
proved by the State of Alacka. Thus, Wes-
sells secured a forty-four-year leasehold in-
terest with renewal rights, Wessells' lease-
hold comprised 12.785 acres of sehool trust
lands and is located in Anchorage, Alaska,
adjacent to the International Airport Road
in the vieinity of the Minnesota bypass and
the Alaska Railroad rightof-way. It was
used for commercial and industrisl pur-
pozes. This property was part of a larger
parcel originally leased by the Division of
Lands to Jet Terminals, Inc. in 1961 for a
term of fifty-five years with a renewal
prefercrec.

Wessells now holds the land subject to
the tarms of the original lease to Jet Indus-
tries. Paragraph 6 of that lease iy » form
clause which appears 10 be inserted in many
state leases and provides: :

The lessor expressly reserves the right to

gront easemeénts or rights-v[-way across

the land herein leased if it is determined
to be in the best interests of the State to
do so: pravided, however, that the Lessce
shall be entitled 1o compensation for all
improvemenis or crops which are dam-
aged or destroyed as a direct result of
such easement or right-of-way.

Other provisions in the lease set forth the

conditions of lermination and caneellation.

The lease also provides for adjustments in
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rental value at five-year intervals to “be
based primarily upon 8 resppraiscd snnual
rental value . . .. Wessells’ Jease-
hold was last révalued in 1971 at which
time his quarterly rental became $886.00.

In early January of 1973, the Division of
Lands ¢onveyed 2 right-of-way encompass-
ing Wessells’ entire leasehold to the Depart.
ment of Highways, This conveyante was
formally effectuated as an interagency land
managemen? transfer pursuant to an agree-
ment of January 23, 1973. The Department
of Highways paid the Division of Lands
$585,700.00 for the right-of-way.

Wessells was notified of these transac-
tions by letter and was informed thst any
compensation due him for improvements
under Paragraph 6 would be paid by the
Depariment of Highways. The Depari-
ment tendered $35,000.00 as the fair market
value of improvements, but Wessells refus-
ed the offer.

Mr. Wessells sought decloratory relief in
\;the superior court to determine the parties’
- obligations under Paragraph 6 of the lease,
claiming o right to compensation for the
reduction in the value of the leasehold!

The state admitted the facts but contend-
ed that pursuant to Paragraph 6, it had the
right to devote the entire parcel to highway
use without compensation bevorid the value
of improvements. Both parties moved for
summary judgment.

1, His amended complainit included a count for
interference with a sublease contract and addi-
tionally praved for over $7,000.00 in lost rent-
als from the sublease, in an amount te be
specifically proven at trial.

2. In addition, Mr. Wessells contests the amount
of $4,000.00 attormey’s fees to the state, In
view of our decision, we do net reach that
issue,

8. Alamo Land and Cattle Co., Inc, v, Arizona,
424 U.S. 295,96 5.Ct. 910,47 L.E4.2d I (1976);
United States v, Petty Motor Co., 327 U.S. 372,
66 S.Ct. 596. 90 L.Ed. 729 (1946); 4. W. Duck-
et & Co, v. United States, 266 U.S. 149, 45
S.Ct. 3%, §9 L.=a, 216 (152%). See United
Stares v. General Motors Corp., 323 U.S. 373,

65 S.Cr. 357, 89 L.EdQ. 311 (1945); Lassen v.

Arizona ox rel. Arieona Highway Dept., 3835
U.S. 458, 87 S.Ct, 584, 17 L.Ed.2d 515 (1967);
Almota Farmers Elevator & Warehouse Co, v,
United States, 409 U.S, 470, 93 S.Cu 791, 3§

After hesring oral argument, the trial
cuurt granted the state’s motion. It found
that Paragraph 6 was unambiguous and
authorized the state to utilize the entire
leasehold for highway or related purposes
without compensating Wessells other than
for improvements placed on the land. Mr.
Wessells has appealed from the decision he-
low,?

We have examined Paragraph & of this
lease and must dissgrec with the trial
court’s finding. We find that the Para-
graph 6 of the lease is ambiguous, and that

Mr. Wessells may be entitled to partial com-

pensation for his leaschold intcrgst.

[1,2] We begin with the premise that
within the traditional framework of emi-
nent domain, 2 lessee has a compensable
interest in land3 It also is elear that “the
right of the lessce to compensation, as any
other right, may be waived or contracted
away by the terms of the lease. . . "¢
This hrings us full cirele back to the lease
and the meaning of Paragraph 6.

[3,4] The state argues that Paragraph 6
permits its use of the property without
compensation. Wessells argues to the con-
trary, There are two portions of Para-
graph 6 which are contested in this case.
First, we must view the wording “The les-
sor expressly reserves the right to grant.”
Wessells claims this language permits

L.Ed.2d 1 (1973); 2 Nichels' Law of Eminent
Domain § 5.23 at 5-87 (rev’d 3rd ed 1876),

4. Phillips Petrcleum Co. v, Bradley, 205 Kan.
242, 468 P.24 95, 98 (1970). See Alsmo Land
snd Cattle Co, Inc, v. Arizona, supra; United
Ststes v. Petty Moter Co., supra. See also
People, Dept, of Public Works v. Amsiden
Corp., 82 Cal.App.2d €2, 109 CalRpu, 1, 4
{1973). In State v. Crosby, 410 P.28 724, 726
(Alaska 1966). this court stated thay

The fundamental 1ssue here is whether the
State mav take appellee’s land for highway
purposes without payment of just compensa-
tion. It may if the reservation in the patent
for a highway right-ofsway is valid: it may
not if the reservation is invalid,

See also 4 Nichols’ Law of Eminent Domain

§ 12.42[1] at 12-488 and 12489 (rev'd 3rd ed.

1976). .

P. 05/1?
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grauting easements only to third pames
The state argues that under the sbove lan-
guage, it is avthorized to effecthate an
interagency management transfer of an
easement. Second, we must view the use of
the word “easement” or “right-of-way.”*
Wessells contends thal the use of the word
“easement” does not permit a use which
effectively destroys his entire twelve-acre
estate. The state argues to the contrary.®

[5~7] To ascertsin the meaning of “re-
serve the right lo grant” and the meaning
of the word “easement,” we shall follow the
principles of contract interpretation set
forth in Nationsl Bank of Alaske v. J.B.
L.&X. of Alasks, Inc, 545 P.2d 578, 584-86
{Alaska 1976). This involves 2 two-stage
analysis. Cee

5. A “right-of-way™ is generally eonsidered to
be a class of easemnent. Kurz v. Blume, 407 11

383, 95 N.E.2d 338, 339 (1850); Black's Law .

Dictionary. pp., 599, 1489 (4th ed. 1861).

6. Wessells alsg challenges the zuthority of the
state to reserve [he right 10 create easements,
The authority of the state to reserve or grant
eszements, however. is beyond question, AS
38.05.035(a)(14) states;

When he [the Director of the Division of
Lands) finds the interests of the state wijl be
best served he may . . approve con-
tracts for the , . , lease . . . and
in additfon to the conditions and limitations
impased by law. he may impose additional
conditiops or lirnitativns in the ¢ontracts as
he, with the consent of the commissicner,
determines will best serve the interests of the
state.

Similar authority may be found {n the lan-
gnage of AS 38.05,070, AS 38.05.085 and AS
38.05.120. Thers oppears, therefore, clear au-
thorty for the state to reserve an eascment.
This statutery authority adequately encom-
passes the power to include conditions in 2
lease of state lands which subject the leased
lands te a right-ofsway or easement in the in-
terests of the state. See State v. Crosby, 410
P.2d 724. 727 (Alagka 1968),

7. National Bank of Alaska v. J.B.L.&K. of Alas-
ks, Ine., 546 P.2d 579, 584-86 (Alaska 1976),

8. Modern Canstructian, Inc. v. Barce, Inc., 556
P.2d 528 (Alaska 1978); Nationsl Bank of Alas-
ka v. JB.L.&K. of Alaska, Inc., supra, at 584-
&6,

9. Nationa! Bank of Alaska v, J.B.L.&K. of Alas-
ka, Inc., supra, at 584-86. We note that the
case atl bar was determined by cross-motions

FAX NO, 9074512848
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In the first stage, we will look to both the
Janguage of the lease and extrinsic evidence
to determine if the wording of the lease is
ambigueus” The mere fact that two par-
ties disagree as to the interpretation of 2
contract term does not create an ambiguity.
An ambiguity éxiste only where the disput-
ed terms are reasonably subject to differing
interpretation after viewing the contract as
a whole and the extrinsie evidence sur-
rounding the disputed terms.®

If we determine that the language is
ambiguous, we will procced to the second
stage of analysis and consider extrinsic evi-
dence to attempt to resolve this ambiguity?
On the other hand, if the language is found
to be unambiguous, it is construed aceord:”

ing to the terms of the lease a]one.m ::; o
vie
for summary judgment. These motions were",
based solely on the pleadings and uncontested
exhibits consisting of Wessells' Jease itself and -
the leases in his chein uf title. The extrinsic
evidence ¢onsidered on appeal is thus limited
o uncoentested evidence and 1o Statutes and
other matters of which this court may take”
judicial aotice. As we huve stated {n National '
Bank of Alsska v. J.D.L.&K. of Alaska, lnc_,,
suprz at §86:

In revicwing the superior court's ﬁ.ndmgs
it should be noted that this Court is not
bound by the “clearly erroneous” standard
applicable to factual rindings made by the
court. The evidence relaung to the parties’,
situatiens at the tme they entered the con-
tract was not disputed, Where the facts rela-
ting to surrounding circumsiances are not in
dispute, interpretution of the words of the
contract is treated in the safne nanner as’
quastions of law, and the standard used’ In ™
reviewing factual findings is mapphcable

See also Day v. A & G Construction Co., Inc
528 P.2d 440, 443 (Alaska 1974): Peters’ 1
Juneau-Dovgiss Girl Scout Council, 519 P2d
228, 834 (Alaska 1974). R

10. This court has stated in the past that where
a term is clear and unambijguous, the intent of
the parties is to be ascertained solely from the
written instrument. National Bank of Alaska”
v. J.B,L.&K. of Alaska, Inc., 546 P.2d 579, 582~
3 {Alaska 1976): Port Valdez Co. v. City of,
Valdez, 437 P.2d 768, 771.(Alaska 198%). Sev
Pepsi Colx Botding Co. v. New Hampsnrre lu&
Co., 407 P.2d 1008, 1013 (Alaska 19635). .The =
sbove proposition has been the subject of caz
troversy to the extent that it excludes etr.nn
evidence from contract anslysis. See Nauand :
Bank of Alasks v. J.B.L.&K. of Alaska, M‘v 4
stipra at 583, Where, however, the language, i’.,,q
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» We foeus our attention first on the mean-
ing.-of the words ‘reserve the right to
grant” to:determine whether this wording
is ambiguous, Mr. Wessells contends that 2
“right to grant” is different from a “right
to reserve to the state.” He argues that
the former involves 8 conveyance to a third
party, while only the latter would permit
the grantor to utilize the property. Wes-
sells concludes that an interagency land
management transfer s not & “grant” to a
third party 4na is therefore not authorized
by Paragraph 6 of the lease. Based on the
definitions in the legal dictionaries and on
the case law,! Mr. Wessells’ analysis does
have technical merit. Paragraph 1 of the
lease itself specifies that the “lessor shall
mean the State of Alasks,” and title has at
zl] times remained in the state. Therefore,
Wessells mterpretztxon is .one. reasonable
xmerprpmhon of the lease’ .o

" On the other hand, the state claims that
the language “reserves the right to grant”
wes reasonably understood by the parties as
permitting the state to transfer a right-of-
way from the Divisien of Lands to the
Department of Highways for highway pur-
poses. It suggests that in the coplext of
this transaction, an interagency transfer of
an easement was reasonably contemplated
a3 & grant. Looking to the extrinsic evi-
dence in this cuse, we find that the state's
analysis of the lease is also 2 reasonable
interpretation. '

found to be clear and unambiguous even after
viewing the extrinsic evidence, the procedure
of construmg the intent of the parties solely
from the written instrument is applicable.

11. A grant of an easement is often defined as a
conveyance to another party. See, e. g, Porto
Rico Ry. Light & Power Co. v. Colom, 106 F.2d
348, 354 (1st Cir.), cert, denied, 308 U.S. 617, 60
S.Ct. 263, 83 L.Ed. 516 (1939): Chieago, Wilim-
ington and Franklin Coal Co. v, Menhall, 42
F.Supp. 81, 82 (ED.IL194]), Wessells also
«cites Rusk v, Grande, 332 Mich., 665, 32
N,W.2d 598, 55f (1952). which states: “‘one
cannot have an easement in his own estale in
fee.” While the facts are not on peint, the
principle is stated,

A “reservation” is defined in cases as aright in
favor of the grantor which is created out of or

- We note that the Department of Natural
Resources, Division of Lands, and the De-
partment of Highways were created by the
legislature as two separate agencies with
separate and distinet sources of authority.
Although scting on behalf of the state, the
Division of Tands and the Department of
Highways appear to function 23 indepen-
dent entities. Under Chapter 5 of Title 38,
the Commissioner of the Department of
Natural Resourees, who supervises the Divi-
sion of Lands,® hes aulhoriiy to euler inw
agreemenls with other state agencies.®
The Director of the Division may approve
contracts for the sale, lease or other dispos-
al of available lands, imposing terms snd
conditions which he deems in the best inter-
est of the state™ The provisions of Title 38
are not applicatle. however, to:

Any power .. or authority

granted to the Department of
Highways | . to acquire, use, or
lease . real property or any in-

terest in real property.lS

The authority of the Department of High-
ways 1o acquire property or rights-of-way is
granted by the legislature under a separate
title, AS 15.08.080.

[8] We also consider the fact that the
lease was drafted by the state. It would
not be reasonsble to expeet that the Diwvi
sion of Lands intended to provide for ease-
ments for third parties but not for other
state agencies. It seems more reasonzhle
to conclude that the provision was inserted

retained in the granted premises, Phoenix Ti.
2le and Trust Co. v. Smith. 10! Ariz, 10}, 418
P.2d 425, 431 (1966); Roard of County
Comm’ners of Weld County v. Aaderson, 24
Colo,App. 37, 525 P.2d 478, 182 (1974): Nelson
v, Bacon, 113 Vi, 161, 32 2.2d 140, 145 (1942):
“. ., . @ rescrvation, moreover, cannot cre-
ate an estatc or intcrest in & stranger to the
deed but can operate only to the Lenefit of the
grantor therein,”

12. AS 38.05.020(a)
13. AS 38.05.020(b)(2), i
14. AS 38.05.035(2)(14).

15. AS 38,05.030(b).

P.07/12
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to provide for flexible highway planning
and development. ‘This conelusion is sup-
ported by the statutory authority noted
above which permits the imposition of con-
ditions or limitations which “will best serve
the interests of the state.” A condition
permitting the state to effectuate an inter.
agency tramsfer for highway purposes is
morc consistent with state interests than is
a condition which allows the granting of a
right-of-way only to a third party taking
title in its own name. Moreover, the court
may take judicial notice of the fact that the
state has a highway program to which it
appropriates substantial sbms of money
each year. To facilitate this program, it is
in the interests of the state to avoid paying
for the use of lands which it has leased 10
others. This interest could be realized only
if the contested language was inserted to
henefit the state as a whole by providing
for interagency transfers to the Depart-
ment of Highways.

[9-11] Since both the state's interpreta-
tion and Wessells’ interpretation of the
wording “reserve the right to grant” are
reasonable, we find this language ambigu-
ous.

Having found this [anguage ambiguous,
we proceed to construe the languages in

_accordance with the reasonshle expecta-

tions of the parties!® In performing this
function, we must weigh the language of
the lease as well as the evidence discussed
atiove. We alsc consider several astablished
rules of eontract interpretation. First, am-
biguities are construed against the party
that supplied and drafted the form,! in this

16, Contracts should be interpreted {0 comply
with the reasonable expectations of the parties.
Day v. A & G Constr. Co., inc., 528 P.2d 440,
444 (Alaska 1974); Hendricks v. Knik Supply,
Inc., 522 P.2d 343, 546 (Alaska 1974). See
Smalley v, Juneau Clinfc Bldg, Corp., 493 P.2d
1206, 1305 (Alaska 1972).

17. Modern Construction, Inc. v. Rarce, Ine., 556
P.2d 528, 530 (Alaska 1976) Hahn v. Alacka
Title Guaranty Co., 557 P.2d 143. 14445 (Alas-
ka 1876); Pepsi Cola Bottling Co. of Anchorage
v. New Hampshire Ins. Co., 407 P.2d 1008. 1013
n. 4 (Alaska 1965); Lumbermen’s Mutual Casu-
alty Co. v. Continental Casualty Co,, 387 P.2d
104, 108 (Alaska 1963), In Birmingham Trust
National Bapk v. Midfield Park, Inc., 295 Ala,
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case, the state. Second, embiguities azre
construed against the lessorX® Third, a
construction of an ambiguous provision
which permits the continued performance
of a lease s favored.l®.

[12] In spite of thesa gemeral rules of
construetion, we arc convinced by the ex-
trinsic evidence discussed above that the
parties would reasonably expect the term ta
permit transfers to other state agencies by
the state as well az grants of such ease-
ments to totally independent third parties.
We think that the state’s arguments reflect
the reasonable expectations of the partiee
more accurately than de Wessells' technical
arguments and hold that the language “re-
serves the right o grant” contemplates per-
mitting the Department of Highways to
utilize the right-of-way.?® f

We focus next on the dispute centenng
around the words “easement and rights—of-
way.! We agsin view this langusge in
light of the two-stage procedure established
in National Bank of Alaska v. J.B.L.&K. of
Alaska, Inc., supra, to determine if the lan-
guage is ambiguous,

The state argues that the words “ease-
ment and rights-of-way” contemplate an
easement which is unlimited in size und
which, in effect, may terminate the entire
estate. The state cites cases holding that a
properly-created easement permits the dom.
inant estate to use as much of the servient
land ss is reasonably necessary o effectua
ate the purpose of the easement. Where
the scope of an easement is unspecified in &
grant, it has been held to be “unlimited” so

136, 325 S0.2d 132 (1976), the court stated that
an ambiguity in an essement would bc con-
strued against the landowner at whose insis-
tence the agreement wae gntered and who pre-
pared the agreement.

18. Blume v, Bohanna, 38 Wash,2d 199, 228
P.2d 146, 149 {1958).

19, Blume v, Bohanna, supra.

20. In light of our disposition of this issue, we
need not address the state’s alternative argu-
ment that an interagency transfer is a *“‘grant™
within the meaning of Paragraph 6.

P, 08/12
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long as reasonable in relation to the object
of the sasemeént.2l The state’s position has

technical merit and is one “reasonable mter-

pretation” of this lease,

On the other hand, in light of extrinsic
evidence, Wessells' interpretation  of the
word “essement” is alss reasonable. If we
were dealing with a tract of lund 100 feet
square, we would have less difficulty in
construing the provision as authorizing a
utilization of the entire leasehold estate.
Here, however, the leasehold encompasses a
twelve-acre tract, roughly triangular in
shape, 2nd of considerable width at its base.
Wae do not believe that in Alasks ene could
reasonably expect a right-of~way of such
dimensions. Moreover, AS 19.10,015 de-
clares that all officially proposed and exist-
ing highwsys on publie lands not reserved
for public use are 100 feet wide. Although
the section does not apply to highways
which are specifically designated to ba

>W1der than 100 feet, it does indicate that

21. Missouri Public Service Co.'v, Argenbright,
.457 S.w.2d 777. 788 (M0.1870) (“easement
granted ar reserved in general terms, without
any limitations as to its use. is ane of unlimired
reasonable use™); Coleman v. Forister. 514
8.W.2d 899, 503 (Tex.1974) (“unhm:ted reason:
able use™),

22. AS 18.10.010 also dedicates a tract four rods
wide {sixty-six feer) between ull other secilons
in the state. '

23, A contract or lease is to be construed within
the context of the ensire instrument. In Mod-
ern Constructics, Inc, v. Barce, Inc., 556 P.2d
528, 530 (Alaska 1976), we quoted Professor
Williston staling:
The court will if possible give effect to all
parts of the instrument and an interpreration
,which gives a reasonable meaning to all its
"provisions will be preferred to one which
leaves 2 portion of the writing useless or
inexplicable. (footnote omitted)

In McBain v, Prats, 514 P.2d 823, 828 (Alaska

1973), we snated:

We are not inchned to apprave an interpres
tation of & conwact which creates conflict
amung its provisions. Wherever possidle, re-
pugnsnt poriions of u contract muyst be har-
monized, An interpretation will not be given
to one parz which will annul another, (foot
notes omited)

«24. Paragraphs 15 and 16 of the lease specify:
) 15. This lease may be cancelled, in whole

or in part, under one or more of the roliowmg
conditions:

normally, state highways are 100 feet in
width. Similarly, AS 19.10.010 dedicates
tracts 100 feet wide between aach section'of
land owned or acqmred by the state i’or use
a2 a public hxghway Co

[13 14] Mr. Wessells’ mterpretatxon of
the word “easement’ becomes even more
persuasive when the word s viewed in the
context of other provisions of the lease®
Paragraphs 135 and 16 of the lease are the
only provisions for ¢ancellation or termina-
tion¥ They do not provide for cancellation
or termination by creation of an easement.
Analysis of these provisions lends eonsidera-
ble suppert to the clmrn that “cazement”
was not used in 2 way which contemplated
terminating the lease.

[15,16] Sinee both the state and Mr.
Wessells huve presented reasonable inter-
pretations of the word “easement,” we find
that the term Is embiguous as to the size of
the easement which the pariies intended to
ereate®™ Thus, we musl next atlempt to

A. While in good standing by muiual
agreement in writing of the respective parties
hereto. |

B. If isyued in error with respect ta materi-
al faets.

C. If the Jessed premises are Leing used for
an unlawful purpose.

16. If the Leéssee should defaull in the per-
formanee of any of the terms, covenants or
stipulations herein contained or of the regula-
tions promulgsted pursuant o Chapter 169,
SLA 1953, as ameaded, snd said default shall
not be rémedied within 30 dayy alter written
notice of such defsult has been served upon
the Leszee by the Lessor, the Lessee shall he
subjected to such legsl aciion as the Lessor
shall deem appropriate, including but not
lmired to, the forfeiture of this lewse, No
improvements may be removed by the Lessee
during any period in which this lease is in
default, In the event that this Jease shall be

. terminated because of a breach of any of the
terns, covenants, or stipulations contaiped
herein the snnual rental payment laust made
by the Lessce shall be ratained by the Lessor
as liquidated damages.

25. Again. since the issue of interpreling “ease-
ment” was disposed of on the basis of motions
for summary judgment in which the parties
relied solely on undisputed documentary evi-
dence, there is no necessity for remanding to
the superior court to resclve conflicts of fact in
the extrinsic evidence. (See Footnote 8,
suprs,)

_hogrie
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resolve that ambiguity in a manner consist.
ent with the reasonable expactations of the
parties® We again look to the extrinsic
evidence previously discussed, to the provi-
sions of Paragraph 8 and to other portions
of this lense. Also relevent here are the
established rules of construction that ambi-
guities are construed zgainst the party that
supplied and drafted the form (the statc),
that ambiguities are construed against the
lessor (2gain, the state) and that a construc-
tion of an ambiguous provision whizh per-
mits the continued performance of 2 lcase is
favored® Against these considerations, we
must weigh the state’s technical argument
that an unspecified easement should be cen-
trolled by the doctrine of “unlimited resson.
sble use” As imentioned previously, under
that ‘dectrine, the scope of an easement
unspecified in a2 grant is regarded as unlim-
ited Insofar as it is rcasonsble in relation to
the object of the eusement.®

[17,18] Under ihe circumstances of this
case, we are persuaded that the extrinsic

26. To assist us in resolving this question. no
authority has been presented which is squarely
in point., The closest case is State ex rel
Symms v. Nelson Sand & Gravel, Inc., 93 [daho
574, 465 P,2d 306 (1570). The State of Idaho
had granted a lease Which included the right to
remove gravel. Paragraph 16 of that lease pro-
vided;

That there is expressly reserved the right
to permit for joint use such easement or right
of way upon, through or in the lands hereby
leased, occupied or used as may be necessary
or appropriate to the working of the same or
of ether lands containing mineral deposits.
and the treatment «nd shipment of products
thereof by or under authorily of the lessor,

. its Jessces or permittees, and {or other public
' purposes.
Symms, supra at 300.
An interstate highway was routed across Uie
Jeased 1and, and the state contended thar no
compensation was due for the reason thst the
right-of-way was being used “for other public
purpases.” The court held that the reservation
was limited to rights-of-way for access to adja-
cent lands containing mineral deposits and for
the purpose of transporting to marker minerals
mined on other leaseholds, The ldaho court
refused to read the phrase “and for other pub-
lic purposes™ literally as it would mean:
that the state could grant a leasehold one day
and appropriate the entire Jeasehold the next
day without any liability zo the lessee as long
as the appropriation was for a public pur-
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ewdencc rules of comstruction and provi-
sions of the lease concerning termination
outweigh reliance on the “unlimited reason-
ahble use doetrine.”® In particular, we sre
influenced by the size of Mr. Wessells’ land
and the unususl circumstances resulting in
the loss of the entire estate. We do not
think it reasonable that the parties intend.
ed an “easement” %0 terminate a lease of
over twelve acres of land and think that a
ressonable expectation under these circum-
stancea would encompuss a right-of-way no
more than 100 feet wide.

We are further influenced by the fuct
that the state could easily have eliminated |
the ambiguity by preparing the lease with
adequate specificity to put the lessee on
notice of the possibility of termination by
means of an easement. Parsgraph 6 might
have included language authorizing the
state to utilize an easement even though
the crestion of that easement might termi-
nate the entire estste® To uphold the
termination of the lease uader the language
actually used in Paragraph 6 would encour-

pose. 1 is our conclusion “and for other
public purposes” has refercnce to uses by
other lessees of the state lands only.
Symms, supra at 310.
While not directly in peint. the Symms casc
supports Mr. Wessells’ argiment, at least 10
the extent that the Idshe ecurt zonstrued the
provision to prohibit a terminstion of the lease.
The trial court found the dissent of District
Judge Oliver in Symms more parsuasive. The
dissent would have construed “other puhlic
purposes’ literally to include the state’s aequi-
sition for an interstate highway.

27. See Footnowes 17-18, supry,
28. Seg¢ Footrnote 21, supra.

29. Wherg an ambiguity surrounds the word
“easement.” the doctrine of “unihnited reason-
able pse” may be at odds with extrinsic evi-
dence or other rules of construction, such uy
resolving ambiguities againszt the drafier.
While we agree with the genera] policy behind
the unlimited reasonable use doctrine, e will
not hlindly apply the dacrrine and ignore other
rules of consiruction or extrinsic evidence
which show that urnlifiited reasonable use is
not a reasonable expectation of the panxes.
The dactrine of unlimited reasonahle use is but
one factor to be considered.

30. One common way to aveid the ambiguity is
stated in ¢ Nichols’ Law of Eminent Domain
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age the use of vague languuge in leases and
would inevitably lead to misunderstandings
and legal disputes in the futuredl

[19,20] We therefore conclude thut the'

ambiguous provision pertaining to the size
of the right-of-way authorized hy Para-
graph 6 should be resolved by limiting the
right-of-way t 100 feet in width.® Within
that limitation, the right-of-way may follow
such route as is reasonably necessary for
the state’s purposcs. Since the state has
elected to terminate the entire leasehold
estate, the taking of the remaining area
should be treated as an inverse 2ondemns-
tion® -

f21,22] The state additionally argues
that Mr. Wessells should receive no compen-
sation for his lesschold interest other then
Jor improvements, The argument is based

n the fact the lands are school lands¥
which may be leased only at appraised fair
market value and which must be reap-

§ 12.42[1) at 12-488 (rev'd 3rd ed. 1876) which

states: i
It has become custornary in drawing leases of
valuable city property to insert & so-cafled
“condemnation clause” a provision that,
upon the taking by eminent domain of the
whole or a part of the premises leased. the
term shall come to an end. Under such a
lease, the tenant has no estate or interest in
the property remamning after the taking to
sustain a claim for compernsation. R

3}, We note that this analysis of specificity in
the lease is equally applicable ta the sLates
draftmg of “reserving the right to grant” dis-
‘tussed in the first part of this decision. In that
situation, however, the state was fortunate in
that the weight of extrinsic evidence permitted
us to resolve the issue in its favor. We never-
theless urge the state to rewrite this provision
in order to make it clear and avoid confusion
and litigation on this point in the future.

32. W realize that we are to a certain extent
reading in the 100-foot requirement relative to
this epsement. We beliewe this to be necessary
to cffectuate the reasonable expectations of che
parties. This is consistent with our treatment
of land contracts where vagueness and ambigu-

™ ity must be recolved. In the past, we have not
hesitated to fill in gape in real estate transac-
tionc within the context of speczific perform.
ance cases sO as ta sarry aut the reasonmable
expectations of the parties. Jacksen v. White,

praised every five years.® From this, the
state draws the conclusion that the lesse-
hold can have no value over and above the
sgreed rentals. The United States Su-
preme Court, however, disposed of a similar
argument involving the taking of Arizona
leased school trust lands. In Alame Lend &
Cattle Co., Inc. v. State of Arizons, 424 U S.
295, 96 S.Ct, 910, 47 L.Ed.2d 1 (1976), the
court stated that upon a taking of the
lands, the trust was ta receive the full value
of its particular interest which was bein

FAX NO, 8074512846

condewholder of an una‘g-;.i\

ired leasehold interest in land is also enti-
led to just compensation for the valug of -
uring the life of
the lease, the trust receives Irom the lessee
the fair rental value, and upon 2 subse-
quent condemnnation, the trust is entitled to_

J

the full value of the reversionarv miereat/l

that s subject 10 the outstanding lease, plus
the~valae of the rental rights under the
lease The Supreme Court held expressly,

owever, that the trust was not to receive

556 P.2d 530, 534 (Alaska 1876);, Hollaus v.
Arend, 511 P.2d 1074. 1075 (Alaska 1973):
Rego v. Decker, 482 P.2d 834, 838 (Alaska

1971).

33. See State v. Crosby. 410 P.2d 724 (Alaska
1568).

34. Two sections in each township of Alaska
were reserved for the support of schools by
Congressional act, 45 U,5,C, § 353, The Alas-
Ka Statehood Acl provided that thosé lands
were granted to the State of Alaska “for the
purposes for which they were reserved.” PL
85-508, 72 Stat. 339, 343 (1958). The people of
Alaska consented to the terms and conditions
of the federal act by art. XII, sec. 13 of the
Constitution of the State of Alaska. The grant
and its acceptance created a trust. Alame
Land & Cattle Co, v, State of Arizona, 424 U,S,
295, 96 S,Ct, 910, 47 L.Ed.2a 1, 5-6 {1976);
Lassen v. Arizona ex rel, Arizona Highway
Dept.,, 385 U.8, 458, 87 S.Ct, §%4, 17 L.£d.2d

_ 515 (1976).

35, AS 3805 030(e) pravides that the lease of
schoo! lands be in acenrdanne with the provi-
sions of the Alaska Land Act. AS 38.05.. which
provides that “No land mey be . .
leased for less than the approved aDpra.\sed
market value . " with exceptions not
here applicable. AS 38.05.310. Periodic rental
adjustments must be made every five Vears.
AS 38.05.105.

CP1/12
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additionally the value, if any, of the lease-
hold interest

As 1o the compensation due the lesses,

the court stated:

Ordinarily, o lessehold interest has s
compensable value whenever the capital-
2ed then fair rental value for the re-
maining term of the lease, plus the value
of any renewal right, exceeds the capital-
ized value of the rental the lease speci-
fies. The Court has expressed it this
way:

" “The measure of damages is the val-
ue of the use and occupancy of the
leasehold for the remainder of the ten-
ant’s term, plus the value of the right

- 40 renew ., less the apreed
rent which the tenant would pay for
guch use and occupancy.”  Unpited
‘States v. Petty Motor Co., 2271 U.S. 372
at 381, 66 S.Ct. 5%, 90 L.Ed4. 728.

A number of factors, of course, eould

operate to eliminate the existence of com-

pensable value in the leasehold interest.

Presumally, this would be so {f the Enab-

ling Act provided, as the New Mexico-Ar-

jzona Act does not, that any leese of trust
land was revocable at will by the State,
or if it provided that, upon sale or ¢on-
demnation of the land, no compensation
was payable to the lessee, The State, of
* course, may require that a provision of

36. Alamo, supra, 424 U.S. a1 303, 96 S.Ct, at
916, 47 L.Ed.2d at 9.

87. Id. 424 US. at 304, 96 S.Ct. at 918, 47
LEd2d at 8

88. Id, 424 U.S. at 305, 96 S.Ct. at 817, 47
L.Ed.2d at 10.

39, The auther of this vpinion, With whom Jus-
tice Rabinowitz agrees, believes that in all
eases, serious considerativn should de given to
permitting the introduction of relevant extrin-
sic evidence to determine the reasanzble expec-
tations of the partics. An analysis that infually
uses extrinsie evidence solcly for the purpose
nf ascertaining whether a provision is wmbigu-
ous and then focuses on the came evidence to
resolve the ambiguity seems artificial and ug-
‘duly cumbersome. Moreover, this two-ticred

" approach offers little advantage over one which
initizlly tums 1o extrinsic evidenee for such
light-as it may shed on the reasonable expecta-
tions of the parties.
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this kind be Included in the lease. (eita

tions omitted) ¥

[23,24] Alaska’s provision limiting eom.
pensation to Lhe value of improvements jc
thus valid as to the portion of the leasehold
taken which we have held properly to have
been reserved for a right-of-way. Asto the
balance of the leased premises, Mr, Wessells
is entitled to compensation on the basis of
the Petty Motor Co. formula quoted in Ala-
mo, supra. It may be presumed that the
leasc rent was originally established at fair
market value in accordance with statutery
requirements. The rental value may, how-
ever, have inereased since the last rezp-.
praisal. If so, the increase creates 2 com:.
pensable value.® Such increase may occur
due to changes in economic conditions or
possibly by a ereative use made of the
premiscs which was not reasonzbly antiei-.
pated at the time the rentals were estab-
jished. In determining damages. the eourt
must consider the state’s right of reapprais-
al which arises every five years. We can--
not, however, ugree with the state’s conten-
tion that the trust imposed on sehool lands
precludes payment other than for improve-
ments. '

We hold that to the extent, if any, that
Mr. Wessells may prove sueh damages, he is
entitled to additional ecompensation.®

REVERSED AND REMANDED.

Under the approach suggested here, the courts
may hear all relevant circumstances bearing on .
the interpretadon of a disputed term, Jhis
should better cnable them (¢ attain the wWumate
goal of interpreting the language In accordance
with the ressonable expectations of the parties,
As Professor Corbin points out: o
{&leldom in a litigated case do the words of 2
contract convey one identical meaning to the
two contracting parties or to third persons.
Therefere, it is invariably necessary, before 2
court can give any meaning to the words of 2
contract and can select cne mezning rather
than other possible ones as the basis for the
determination of rights and other legal ef-
fects, that extrinsic evidence shall be heard
10 make the court aware of the “surrounding
circumstances,” including the persons, ob-
jects, and events to which the words can be
applied and which caused the words 1o e
used.
2 Corbin, Contracls § 536 at 2% (1950). Sec
slso™* “Meaning’ in the Law of Conuracts.” E
Allen Faruswarth, 76 Yale L.Rev, 539 (1967)-

Sohe b tay
e
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