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and is correctly located now, so as 10 embrace
the premises as they are surveyed and de-
seribed. As against the government this rec-
ord, so long as it remains unvacated, is con-
elusive. And it is equally conclusive against
parties claiming under the government by ti-
tle subsequent. * * *” Beard v. Federy,
supra.

Any further discussion is deemed unneces-
sary. The meaning and effect of the statutes,
the jurisdiction of the Board of Land Com-
missioners, and all questions as to the validhty
and conclusiveness of these patents have been
settled by numerous court decisions. Thomp-
son v. Los Angeles F, & M. Co., 180 U. 8. 72,
21S. Ct. 289, 45 L. Hd. 432; Beard v. Federy,
3 Wall. 478, 18 L. Hd, 88; More v. Steinbach,
127 U. 8. 70, 8 8. Ct. 1067, 32 L. Hd. 51; Bo-
tiller v. Domingnez, 130 U. 8. 238, 9 S. Ct.
525, 32 L. Ed. 926; U.S. v. Title Ins. &
Trust Co., 265 U. S. 472, 44 S. Ct. 621, 68
L. Ed, 1110. Indeed, the law upon the sub-
ject has become a rule of property as long ago
as Minnesota Min, Co. v. National Min. Co.,
3 Wall. 332, 334, 18 L. Hd. 42, wherein the
Supreme Court of the United States said:
“Where questions arise which affect titles to
iJand it is of great importance to the public
‘that when they are once decided they should
no longer be considered open. Such decisions
become rules of property, and many iitles
imay be injuriously affected by their change.
Legislatures may alter or change their Jaws,
without injury, as they affect the future only;
but where courts vacillate and overrule their
own decisions on the construction of statutes
affecting the title to real property, theur deci-
sions are retrospective and may affect titles
purchased on the faith of their stability.
Doubtful questions on subjects of this nature,
when once decided, should be considered no
longer doubtful or subject to change.
ee *# *D

Affirmed.

:

RICKARD v. THOMPSON.
No. 7303.

Circuit Court of Appeals, Ninth Circuit.
Aug. 29, 1934.

{, Appeal! antl error €=907(2)
Findings of fact in court’s findings of

fact and conclusions of law must be taken
as correct where appellant fails to include
in the record evidence taken at the trial.

2. Appeal and error €=1042(2)
Where ease was tried on plaintiff's

fourth amended reply which did not repeat
eertam paragraphs previously ruled against
by court and court also permitted plaintiff to
submit evidence as to such matter, any errors
commitied in striking out paragraphs from,
or sustaining demurrer to, previous replies
held not saved by assignments as to such rul-
ings, and harmless.

3. Mines and minerals €>23(2)
Annual labor that tends to develop

placer claim or group of claims may be done
outside such claim or group where done for
development purposes.
4. Appeal and error

On appeal, recourse cannot be had to
opinion rendered by trial court to ascertain
facts, where there is no evidence in the rec-
ord and the ease was decided on issues of
fact.
5. Mines and minerals €=23(2)

Where husband conveyed undivided. half
‘of lower half of placer claim to wife and
agreed to protect her interest by doing or
causing to be done assessment work thereon.
and parties were subsequently divorced, as-
sessment work done by grantor on any part
of the claim was sufficient to protect grantee’s
interest.

6. Mines and minerals €=23(2)
Generally, labor or improvement re-

quired by statute on mining claim mnst be
performed or made by owner of the claim,
_but such Jabor or improvement can be per-
formed or made by owner's authorized agent
or legal representative. .

Appeal from the District Court of the
United States for the Territory of Alasia,
Fourth Division; E. Coke Hill, Judge.

Action to quiet title by Rose Rickard
against Nellie Thompson. From a judgment
for defendant, plamtiff appeals. ~

Affirmed.

Chas. EB. Taylor, of Fairbanks, Alaska,
for appellant.

Louis K. Pratt, of Fairbanks, Alaska,
for appellee.

Before WILBUR, SAWTELLE, and
GARRECHT, Cireuit Judges.

GARRECHT, Cireuit Judge.
This is an appeal from a judgment ren-

dered in the above-named District Court
against appellant, who was the plaintiff in
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the lower court, and in favor of the appellee,
Nellie Thompson, who was defendant there-
in, in an action brought by appellant to quiet
title to a certain placer mining claim. The
following findings of fact and conclusions
of law were made by the. District Court:

{

Findings of Fact.
| Y, The Court finds from the evidence
geen and heard in this case that, on the 22nd
day ofAugust, 1902, one A. W. Howes se-

ured a valid mining title under the laws
of the United States to Creek placer mining
claim No. 6 above Discovery on Cleary Creek,
Fairbanks Precinct, Fourth Judicial Divi-
sion, Territory of Alaska, being the same min-
ing ground in controversy herein; that there-
after and on the 3rd day of March, 1906
the defendant Jesse Noble, by mesne convey-
ances from the original loeator, the said A.
‘W. Howes, became the lawful owner of the
undivided one-half of the lower one-half of
the said mining claim; that on the 22nd day
of October, 1907, the said Jesse Noble sold
and conveyed to his then wife, Nellie Noble,
his said interest and title in the said min-
ing claim, to-wit: the undivided one-half of
the lower one-half of said claim, and at the
time of such conveyance and as a part con-
sideration therefor agreed with her that
thereafter and as long as she should own

_
and hold the said interest, he would safeguard
and protect the same by doing the assess-
ment work or causing it to be done upon
the said mining claim; that at the date of
the said conveyance, to-wit, October 22, 1907,
the grantee therein was the wife of defend-
ant Jesse Noble and was known and called
Nellie Noble, but in the year 1910 she secured
a divorce from her then husband Jesse Noble
and afterwards and on November 11, 1911,
was remarried to W. F. Thompson of Fair-
banks, and has since been known and called
Nellie Thompson, one of the defendants in
this action; that on the 23rd day of April,
1928, the defendant Jesse Noble became the
owner by purchase from the Steven Albasini
estate of the remaining three-fourths (34)
interest in and to the said mining claim and
has ever since held and is now the owner
of the said interest; that for each of the
assessment periods ending July 1, 1928 and
1929 the assessment work and improvement
amounting in value to one hundred dollars as
required by the laws of the United States
was done and performed upon the said min-
ing claim or caused to be performed by the
defendant Jesse Noble, and during each of
the assessment periods ending July 1, 1930
and July 1, 1931, work of the value of more

72 FHDERAL REPORTER, 24 SHRIS

than three hundred dollars: was done or
caused to be done by Jesse Noble off claim
number 6 above Cleary Creek and on claims
numbers 7 and 8 above on Cleary Creek,
which work consisted of cleaning out, repair-
ing and constructing a ditch for the purpose
of bringing water to a point where it could
be used for mining number 6; that 7 and
8 at the time of doing said assessment work
belonged to Jesse Noble and claims numbers
6, 7 and 8 were contiguous claims, and the
mining titles of himself and his co-defend-

©

ant Nellie Thompson were thereby fully safe-
guarded and protected; that on October 19,
1931, the date upon which the plaintiff Rose
Rickard claims that she re-located the said
mining claim and secured a mining title there-
to, said claim was not open to relocation by
her or any other person and her attempted
relocation thereof at that time was void and
she secured no mining title thereto as against
Nellie Thompson or anybody else.

“TI, That at the date of the commence-
ment of this action, ever since and now, tho
title to the said mining elaim was and is held
and owned in the following proportions: The
defendant Jesse Noble was and is the owner
of the upper half of said claim number 6
above on Cleary Creek, and the said Jesse
Noble and defendant Nellie Thompson each
own an undivided half of the lower half of
said claim, and the plaintiff Rose Rickard had
and has no title thereto of any kind or de-
scription.”

[Finding ITI which refers to attorney’s
fees and costs omitted.)

Conclusions of Law.
“That as Conclusions of Law the Court

finds that the defendant Nellie Thompson is
entitled to a decree that at the time of the
commencement of this action, ever since and
now, she was and is the owner of an undivid-
ed one-half (44) interest in the lower half
of the mining elaim deseribed in paragraph
One of the Findings of Fact as above set
forth, and that the defendant Jesse Noble
was the owner ‘of the upper half of said
claim and an undivided one-half interest in
the lower half thereof, and that the plain-
tiff Rose Rickard had no title to the said
ground of any kind or nature and that the
defendant Nellie Thompson is entitled to a
decree quieting her said title to her undivid-
ed one-half (1) interest in the lower half of
said mining claim as against the plaintiff and
also against her co-defendant Jesse Noble,
and that both the plaintiff and the defendant
Jesse Noble be enjoined from in any wise
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interfering with her quiet and peaceable pos-
session and use of her said undivided one-
half interest in the lower half of said claim,
and, further, that defendant Nellie Thomp-
son is entitled to a money judgment against
the plaintiff Rose Rickard for all of the costs
and disbursements of the action including an
attorneys fee.”

A decree was entered based wpon these
findings and conclusions.

{1] By most of the assignments of error it
is contended that the court erred in the find-
ings of fact, the claim being made that there
‘was no evidence to sustain some of them and
that others are contrary to the evidenee, but
as appellant has failed to include in the rec-
ord any of the evidence taken at the trial
and the only statement as to evidence is con-
tained in the opinion of the court, which
amply sustains the findings and decrees, this
court must presume that those findings are
correct. Vineyard Land & Stock Co. v. Twin
Falls Oakley L. & W. Co. (C. C. A. 9)
245 F. 30; Woods-Faulkner & Co. v. Michel-
son (C. C. A. 8) 63 F.(2d) 569; Karn v.
Andresen (C. C. A. 8) GO F.(2d) 427.

[2] In the other assignments of error it is
claimed that the court erred in striking from
the amended reply of plaintiff certain desig-
nated portions and in sustaining the demur-
rer of appellee to the further and separate re-
ply contained in plaintiff’s second amended
reply; and in striking from plaintiff’s third
amended reply certain designated portions.
It is only by considerable effort that these
assignments can be understood, but we hold
that no error is assignable as to these rulings
of the court on the pleadings as claimed, for
the reason that the case was tried and sub-
mitted on a fourth amended reply in which
the appellant failed to repeat those certain
paragraphs theretofore ruled against by the
court, and for the further reason that not-
withstanding that the alleeations in question
had been eliminated by the rulings of the
court, it still appears from the findings that
appellant was permitted to submit evidence
as to the matter alleged.

The defense to the answer attempted to
be set up by thege several replies was that
the failure of the appellee to perform the
required assessment work either upon the
lower divided half or the upper divided half
of the mining claim in controversy would not
inure to the benefit of the other divided half
for the reason that the owners of such divid-
ed portions were neither co-owners in any
respect, or owners in common, so that the
work done on each portion could inure to the
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benefit of the other portion, not having been
properly grouped for such purposes.

From the earliest period in which mining
for gold and silver was pursued as a busi-
ness, miners were in the habit of consolidat-
ing adjacent claims, whether they consisted
of one or more origina] locations, into one
for convenience and economy in working
them. Water is essential for the working of
mines, and in many instances ean be ob-
tained only from great distances by means
of canals, flames, and aqueducts, which re-
quire for their construction large expendi-
tures of money, often entirely beyond the
means of a single individual.

The language of Justice Field in the case
of St. Louis Smelting & Refining Company -

v. Kemp, 104 U. 8. 636, 655, 26 L. Ed. 875,
well applies to the situation here present-
ed:

“«* #* * Tabor and improvements, with-
in the meaning of the statute, are deemed
to have been had on a mining claim, wheth-
er it consists of one location or several, when
the labor is performed or the improvements
are made for its development, that is, to fa-
cilitate the extraction of the metals it may
contain, though in facet such labor and im-
provements may be on ground which orig-
inally constituted only one of the locations,
as in sinking a shaft, or be at a distance from
the claim itself, as where the labor is per-
formed for the turning of a stream, or the in-
troduction of water, or where the improver
ment consists in the construction of a flume
to carry off the debris or waste material.
* *# #99

s

[3] The courts have uniformly held that an-
nual labor may be done outside of the claim
or group of claims, and the universal 2ule
is that proof may be offered to show that
such work was done for thé purpose of de-
veloping the claims, and the fact that it
tends to develop them, and, when shown, it
complies with all requirements. In illustrat-
ing this rule the Supreme Court of Nevada
in the case of Love y. Mt. Oddie United Mines
Co., 43 Nev. 61, 181 P. 1383, 184 P. 921, at
page 923, said:

“* * * It is the policy of the law to
encourage the doing of annual labor on min-
ing clams in a manner which will best de-
velop the property and lead to the discovery
of mineral, and for that reason annual labor
upon a group of mining claims may be done
all in one place, the object of the government
being to encourage such development as is
most likely to result in the production of the
precious minerals; and since depth is usu~-

.


