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a description of the property sufficient for
identification, authorizes or employs the
agent or broker named in it to sell the
rroperty, and expresses with reasonable
certainty the amount of the commission or
compensation to be paid the agent or brok-
er, the agreement of authorization or em-
rloyment is not unenforceable for failure
to state a consideration;

(9) an agreement to establish a trust;

(10) a subsequent or new promise to
pay a debt discharged in bankruptcy;

(11) a conveyance or assignment of a
trust in personal property;

(12) an agreement to pay compensa-
tion for services rendered in negotiating
a loan, effecting the procurement of a
business opportunity, or the purchase and
sale of a business, its good will, inventory,
{ixtures, or an interest in it, including a
majority of the voting stock interest in a
corporation and including the creating of
2 partnership interest, other than an agree-
ment to pay compensation to an auctioneer
or an attorney at law.

b. No estate or interest in real property,
other than a lease for a term not exceeding
cne year, nor any trust or power concern-
ing the property may be created, frans-
ferred, or declared, otherwise than by
cperation of law, or by a conveyance or
other instrument in writing subscribed by
the party creating, transferring, or declar-
ing it or by his agent under written author-
ity and executed with the formalities that
are required by law. This subsection does
not affect the power of a testator in the
disposition of his real property by will, nor
rrevent a ftrust’s arising or being ex-
tinguished by implication or operation of
law, nor affect the power of a court to
compel specific performance of an agree-
ment in relation to the property.

Sec. 3.12. Exceptions to Statute of
Frauds. A contract, promise, or agree-
ment which is subject to Sec. 3.11, which
__does not satisfy the requirements of that
section, but whichiis —otherwise valid—is-
enforceable if either

(1) there has been full performance
on one side accepted by the other in accord-
ance with the coniract; or

(2) there is a memorandum which
would satisfy the requirements of Sec. 3.11

except for error or omission in the recital
of past events; or

(3) there is a memorandum which
would satisfy the requirements of Seec. 3.11
except for error or omission which could
be corrceted by reformation if it occurred
in a formal contract; or

(4) the party against whom enforce-
ment is sought admits, voluntarily or in-
voluntarily, in his pleadings or at any other
stage of this or any other action or pro-
ceeding the making of an agreement; or

(5) itis a contract of employment for
o period not exceeding one year from the
commencement of work under its terms.

Sec. 3.13. Representations as to Credit,
Skill, or Character of a Third Person. No
evidence is admissible to charge a person
vpon a representation as to the credit,
skill, or character of a third person unless
the representation or some memorandum
of it is in writing, and either subscribed
by or in the handwriting of the party to
be charged.

Sec. 3.14.J Rules for Construing Real Es-
tate Descriptions. The following are the
rules for construing the descriptive part
of a conveyance of real property when the
construction is doubtful and there are no
iother sufficient circumstances to deter-
mine it:

(1) where there are certain definite
and ascertained.particulars in the descrip-
tion, the addition of others which are
indefinite, unknown, or false does not frus-
trate the conveyance, but it is to be con-
strued by those particulars if they consti-
tute a sufficient description to ascertain its
application;

(2) when permanent and visible or
ascertained boundaries or monuments are
inconsistent with the measurement, either
of lines, angles, or surfaces, the boundaries
or monuments are paramount;

(3) between different measurements
which are inconsistent with each other,
that of angles is paramount to that of sur-
faces, and that of lines paramount to both;

(4) when a road or stream of water
not navigable is the boundary, the rights
of the grantor to the middle of the road
cr the thread of the stream are included
in the conveyance, except where the road
cr bed of the stream is held under another
title;
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(5) when tidewater is the boundary,
the rights of the grantor to low-water mark
are included in the conveyance;

(6) when the description refers to a
map and that reference is inconsistent
with other particulars, it conirols them if
it appears that the parties acted with refer-
ence to the map; otherwise the map is
subordinate to other definite and ascer-
tained particulars.

Sec. 3.15. Conclusive Evidence of Ad-
verse Possession. The uninterrupted ad-
verse notorious possession of real property
under color and claim of title for seven
vears or more is conclusively presumed
tfo give title to the property except as
against the state or the United States.

Sec. 3.16. Sale or Transfer of Personal
Property. Every sale or assignment of
personal property unless accompanied by
the immediate delivery and the actual and
continued change of possession of the thing
sold or assigned is presumed prima facie
to be a fraud against the creditors of the
vendor or assignor, and subsequent pur-
chasers in good faith and for a valuable
consideration during the time the prop-
erty remains in the possession of the
vendor or assignor, except that retention
of possession in good faith and current
course of trade by a merchant seller for a
commercially reasonable time after a sale
or identification is not fraudulent, and
nothing contained herein shall supersede
the provisions of the Uniform Commercial
Code.

Sec. 3.17. Evidence of Publication.
Evidence of the publication of a document
or notice required by law to be published
ir. a newspaper may be given by the affi-
Gavit of the printer of the newspaper or
his foreman or business manager, annexed
tu a copy of the document or notice, speci-
fying the times when and the paper in
which the publication was made.

—See:—3.18:—Adultery— Confession—in _Di-

vorce. In an action for divorce on the
ground of adultery, a confession of adultery
is not alone sufficient to justify a judgment
of divorce.

Sec. 3.19. Right to Receipt upon Pay-
ment or Delivery. Any person who pays
money or delivers an instrument or prop-
erty is entitled to a receipt for it from the
person to whom the payment or delivery
is made, and may demand a proper signa-

ture to the receipt as a condition of the
payment or delivery.

Sec. 3.20. Objections to Tender. The
person to whom a tender is made shall at
the time specify any objection he may
have to the money, instrument, or prop-
erty, or he waives it. If the objection is
10 the amount of money, the terms of the
instrument, or the amount or kind of prop-
erty, he shall specify the amount, terms,
or kind which he requires, or is precluded
from objecting later. This section shall
not be construed to modify or change in
any manner corresponding provisions of
the Uniform Commercial Code.

Sec. 3.21. Disposition of Tax Informa-
tion. Any information in the possession of
the Department of Revenue which dis-
closes the particulars of the business or
affairs of a taxpayer or other person is not
a matter of public record, except for pur-
poses of investigation and law enforce-
ment. The information shall be kept con-
fidential except when ifs production is
required in an official investigation or
court proceeding. These restrictions do
not prohibit the publication of statisties
presented in a manner that prevents the
identification of particular reports and
items, or prohibit the publication of tax
lists showing the names of taxpayers who
are delinquent and relevant information
which may assist in the collection of de-
linquent taxes.

Sec. 3.22. Imspection and Copies of Pub-
lic Records. Unless specifically provided
otherwise the books, records, papers, files,
accounts, writings, and transactions of all
agencies and departments are public rec-
ords and are open to inspection by the
public under reasonable rules during
regular office hours. The public officer
heving the custody of public records shall
give on request and payment of costs a
certified copy of the public record.

Sec. 3.23. Imspection and Copying of
Public Records. Every person has a right
tc inspect any public writing-or record-in.
the state, including public writings and
records in recorders’ offices except (1)
records of vital statistics and, adoption
proceedings which shall be treated in the
maner required by Ch. 118, SLA 1960; (2)
records pertaining to juveniles; (3) med-
ical and related public health records; (4)
records required to be kept confidential
by any federal law or regulation or by
state law. Every public officef having
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be corrected by reformation LL 1t cccurred in a formal contract;

or
(4) the party against whom enforcement 1s sought ad-
mits, voluntarlly or involuntarlily, in his pleadings oxr at any
other stage of this or any other action or proceeding, the malking
of an agreement; or
(5) it is a contract of employment for a period not

exceeding one year Trom the commencement of work under i1ts terms.

Sec. 3.14. REPRESENTATIONS AS TO CREDIT, SKILL OR CHARACTER
OF A THIRD PERSON. No evldence 1s admigsible to charge a person
upon a representation asgs Lo the credit, skill, or character of a
third person, unless the representation, or some memorandum of 1i,
18 in writing, and either subscribed by or in the handwriting of
the party to be charged.

Sec. 3.15. CREATION OR TRANSFER OF INTEREST IN REAL PROPERTY|
No estate or interest in real property, other than a lease for a
term not exceedling one year, nor any trust or power concerning the
property, may be created, transferred, or declared, otherwise than
by operation of law, or by a conveyance or other instrument in
writing, subscribed by the party creating, transferring, or de-
claring it or by his agent under written authority, and executed

_with _the Tormalities that are required by law. This sectlion does

not alffect the power of a testator in the disposition of his real
pr?perty by will, nor prevent a trust arising or being extingulishe
by luplication or operation of law, nor alfect the power of a
fourt to compel specific performance of an agreement in relation
to the property.

Sec. 3.16. RULES FOR CONSTRUING REAL ESTATE DESCRIPTIONS.
The following are the rules for construing the descriptlve pari ol

88 #105 ~15-
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a conveyance of real property, when the construction is doubtiul
and there are no other sufficlent cilrcumstances to determine 1it:

(1) Where there are certain definite and ascertalned
particulars in the descriptlon, the addition of others which are
indefinlte, unknown, or false, doces not frustrate the conveyance,
but it is to be construed by those particulars if they constitute
a sulficient descripbion to ascertain its appllication;

(2) When permanent and visible or ascertalned bound-
aries or monuments are lInconsistent with the measurement, either
of lines, angles, or surfaces, the boundaries or monuments are
paramount;

(3) Between dlfferent measurements which are inconsis-
tent with each other, that of angles is paramount to that of sur-
faces, and that of lines paramount to both;

(4) When a road, or stream of wabter not navigable, ls
the boundary, the rights of the grantor to the middle of the road
or the thread of the stream are included in the conveyance, except
where the road or bed of the stream is held under another title;

(5) When tidewater is the boundary, the rights ol the
grantor to low-water mark are included in the conveyance;

‘ (6) When the‘description refers to a map, and that
reference 1s inconsistent with other particulars, it controls them
il i1t appears that the parties acted with relerence to the map;
otherwlse the map ls subordinate to other definite and ascertained
particulars.

Sec. 3.17. CONCLUSIVE EVIDENCE OF ADVERSE POSSESSION. The
—uninterrupted-adverse notorious pogsession of real property under
color and claim of title for seven years or more is concluslively

presumed to give title to the property, except as against the

SB #105 ~16-
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23

24.

26

is iﬁ‘&fitiﬁg, and eilther subscribed by or in the handwritiné of
the. party to be charged. ,

Sec. 3 14 - RULES FOR CONSTRUING REAL ESTATE DESCRIPTIONS.
The following ‘are the rules for constrning the deécriptive part of
a conveyance of real property, when the construction is doubtful
and there are no other sufficlent circumstances to determine it:
| (l)“'where there are certain definlte and ascertained
particulars‘in the descrlption, the addition oflothers which are
indefinite, unknown, or false, does not frustrate the conveyance,’
but 1t is to be construed by those particulars 1f they constitute
a sufficient degcription to ascertain its application;

. ' (2) when permanent and visible or ascertained boundar-
ies or‘monuments;are inconglstent with the measurement, elther of
lines, angles, or surfaces, the boundaries or monuments are
paramount; .‘ )

.(3)' between different measurements which are inconsist-
ent‘with each other, that of angleg 18 paramount to that of
eurfacee,_and that of lines paramount to both;

(4) when a road, or streaﬁ of water not navigable, is
thelbcundary,‘the rights of the grantor to the middle of the road
or the‘tnread'cf'the stream are included in the oonveyance, ex~
cent nhere theircad or bed of the stream is held under another
title;; |

. (5) ‘when tidéwater is the boundary, the rights of the
grantor to 1ow~water mark are 1ncluded in the ccnveyance,

(6) ‘when the description refers to a map, and that

a7 ||
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reference is incon31stent with other particulars, it controls them

.if it appears that the parties acted with reference to the map;

otherwise the map is subordinate to other definlte and ascertained
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ALASKA LEGISLATIVE COUNCIL
Box 2199 Juneau, Alaska

STAFF MEMORANDUM _ . November 1960

Subject: Revlised Code of Civil Actlons and Proceedilngs
To: Members of the Legislative Council
As part of the statute revision progrem, the Legilslative

Council directed that the codes of civil and criminal pro-
cedure be gubstantively revised and legislatlon be prepared

. for introduction in the 1961 legislative session. The pur-

_ ‘pose of the revision is primarily to extract those procedural
provigions in the statutes and to rearrange and revise in a
limited manner the substantive material whilich remains. This
type of revision has been found necessary 'in New Jersey,
Michlgan, and Maryland, and other states which have placed
the rule making power 1in the supreme court. The revision
will help avoid conflicts and uncertaintles in’ the newly
promulgated rules and the statubory provisions, and will at-
tempt a more rational separation in the subject nmatter to- be
"covered by court rule or statute.

: This memorandum pregents the second draft of the revi-
glon of ‘the Code of Civil Procedure, which includes Titles 55,

56, 57, and 58, ACLA 1949. The first draft of the revised

“code wag prepared by the law Tirm of John Bohn, Benlcia, Calix-

fornia.  The firm is particularly well qualified for this

. revigion slnce 1t was engaged previously in work on court rules
promulgated by the Alaska Supreme Court. - "

The first draft was duplicated and circulated to interes-
ted parties including the Department of Law and members of .the .
Supreme Court. The second draft was prepared after an exten-
sive review by the gtaff of the Legislative Council with
- sugiestions from the Department of Law. Due to the size of the
" project and the numerous problems which have arisen, the second
draft is presented only to reflect a stage in the revislon
project and not as the final proposal. A number of the more
"~ serlous guestions will be raised in the Introduction to each
article and in the comments made to each sectlon.

For purposes of d determlnlnq the dlsposition made of each

section in the present Code of Civil Procedure. ag amended and

supplemented a table of sections is included as Appendix I to

the memorandum.. The table reflects (a) the speclfic sectlons

of ACLA or sesslon laws included in the revision, (b) whether

. all or a part of the material in eacl section has been deleted

" in the revision because the provision hasg been covered by a’

specifically cited Alaska court rule, (c) whether the material
is a matter of procedure but as yet has not been covered by a

“gourt ruleag it hay by specifically clted court—rules—in——

other states, (d) whether the material has become obsolete be-

- cause of statehood or other reasons, and (&) the new section

number in the proposed revised Code of Civil Actlions and Pro-
ceedings -which 1s based on the section being revised.



The material has been rearranged for placement under two
general tltleg. The first title, "General Provisions," in-
cludes the materlal bthat might be applicable to any clvil
action. The second title, "Speclal Civil Actions," includes
over 20 articles, each containing materlal pertinent to a
particular type of civll action.

OUTLINE OF REVISED CODE OF CIVIL ACTIONS AND PROCEEDINGS:
TITLE I. GENERAL PROVISIONS

A\

Art. I Parties

Art. II. Jury

Art. III Witnesses and Evidence
Art. IV Judgments

Art. V Limitations of Actions
Art. VI, Miscellaneous

TITLE II. SPECIAL CIVIL ACTIONS

Art. VII Adverse Clalms
Art. VIII Attachment

Art. IX Change of Name
Art, X Civil Arrest
Art. XI Contempt

Art. XIT Declaration of Death

Art. XIIXI Divorce and Annulment
Art. XIV Eminent Domain

Art. XV Escheat

Art., XVI Execution

Art. XVII Fines

Art, XVIII Foreclosure

Art. XIX Injunction

Art, XX Lewd Houses

Art. XXI Nulsances

Art. XXII Partition

Art. XXIIT Receilvers

Art. XXIV  Recovery of Personal Property
Art. XXV Recovery of Real Property
Art., XXVI Tort Claims

Art., XXVII Trespass

Art, XXVIII Usurpation

Art., XXIX Waste

For an Act entitled: "An Act to codify and revise the law

relating to cilvil actions and proceed-

ings; to provide a comprehensive code of
civil actions and proceedings; and to
- provide for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
“PITLE T GENERAL-PROVISTONS—-

Article I. Partics

i —2‘—



(Sec. B5-7-37) and 1f the regular panel ls cxhausted because
of’ challenpes and olher reasong ln respect to o partlcular

cage (Scc. 55-7-38).

Sec, 2.09. IMPANELING TIIE TRIAL JURY. When a civll casc
which 18 to be trled by a Jury is called for triel, the clerk
shall draw from the Lrial Jury box contalning ilhe names ol thosc
on the Jjury panel a number ol names or numbers sulllcient to
name a Jury of 12 unlesgs the court directs alternate Jjurors to
also be selected or unlegs the partlies stipulate that the Jury
ghall consist of less than 12. The progpective Jurors shall
be examined, challenged, and sworn as provlded by rulcs ol the

supreme court. (Sec. 55-7-41)

COMMENT :

If lmpaneling is understood as including the examination,
challenging, and manner ol swearing trial Jurors, the subject
is generally covered by court rule In Michligan (Proposed
Mlchigan Court Rules, Rule 50.11; Iowa (Iowa Rules of Civil
Procedure, Rule 107); Maryland (Maryland Rules ol Proccdure,
Rule 503); and New Jersey (New Jersey Revised Court Rules, Rule
4:48), The subject 1s covered in part by ALaske Rulcs ol Civlil
Procedure, Rules 47 and 48, Alaska Rules ol Criminal Proccdure,
Rule 24, and Alagka Rules Governing the Adminlscration Of ALL
Courts, Rules 20 and 21. See also, Federal Ruleg ol Civil
Procedure, Rule 47, and New Jersey Revised Court Ruies, Rule
T:78, which like the Alaska rule provides Lor the court con-
trol or supervision of the examination of all Jurors and Tor the
manner of impaneling, examinatllon and challenging of alternate
jurors. Rule /18, Alaska Rules of Clvlil Procedure, provides for
the use of jurors ol less than twelve,

The purpose ol the lasl sentence is not to enlarge but to
recognlze the rule making power of tlhe gupremec court.

Article III. 1VWitnesses and Bvidence

COMIENT s

The materlal included in this article is baged primarily
on Title 58, "Ividence," ACLA 1949, The Tield ol evlidence pre-
gents one of the most dlllicult problems in identlfying and
separatling malters of subotance and procedure. There 1s
general agrcement that mosi rules of evidence are matters of
procedure. Sece Green, "To What Extenl Moy Courts Under Rule
Making Power Prescrlibe Rulcs of Evidence?" 26 ADAJ 482 (1940).
A number of rules ol evidence are Jincluded in most court rules
ol clvll procedure, Vlgmorc cllics numerocus instances in whlch
the TFederal Rules ol Civil Procecdure include matters ol

-10-



evidence. 1 Wigmore, "Evidence," Sec. 6¢. This includes the
taking of depositions (Rules 26-32), the use of dlscovery
devices (Rules 33-37), the form and admissibility of evidence
(Rule 43(a)), and proof of an official record (Rule 44(a)).
The Alaska Rules of Cilvil Procedure are based on the Federal
Rules and similar matters of evidence are presgently lncluded
in the Alaska rules. The question therefore i1s "What provi-
glons regarding evidence are to be consldered within the scope
of the powers of the gupreme court to promulgate ruleg of

~ procedure?” 4 :

Although the staff has depended upon the approach used in
New Jersey and Michlgan to separate substance from procedure
in other articleg of the code the revislon of evidence has not
been accomplished in these states. For a review of the pro-
~blems which confronted the court in New Jersey regarding the
problem of rules of evidence and the revision of thelr statubory
‘law. on evidence see Alaska Legislative Council Staff Memorandum
- ""The Coordination of Legislatlve Bill Drafting and Statutory
" Revision with Judicial Rule Making in Alasgka,” July 1960, pages
© 23-24, (Later cited ag "Staff Revision Memorandum") In the
‘reviglon program that hag been undertaken in Michigan the topiec
of evidence has not been completed although recommendations are
. expected at a later date. See Committee Comments to Chapter 16,
"Evidence," Proposed Michigan Revised Judicature Act. In-
.. creased interest i1s being shown in providing rules of evidence
. "for federal courts and proposing solutions to the -problem of
_substance and procedure in evidence. See Degman, "The Feasl- '~
© bility of Rules of Evidence in Federal Courts," 24 FRD 341
. (1960); and Estes, !'The Need for Uniform Rules of Evidence in
" Federal Courts," 24 FRD 331 (1960).

Although New Jersey and Michilgan have made no specific pro-
- posals regarding the separation of the subject of evidence into’
procedure and substance, -serious attention hag been gilven to
. this matter by.several authoritles in the field of procedure and
at least six Jurlsdictions have specifically placed the power
. "to make rules. of evidence in the court. See Institute of
© Judicial Adminigtration, "Rule Making Power of Court," (1958)
at 17-21; Riedl, "To What extent May Court Under the Rule Making
Power Prescribe Rules of Evidence?" 26 ABAJ 601 (1940); Joiner
and Miller, "Rules of Practice and Procedure: A Study of
Judlcial Rule Making," 55 Mich. L. Rev. 623 (1957); Levine and
- Amsterdam, - "Leglslative Control Over Judicilal Rule Making: A
‘ €§Obéﬁm in Construction and Revision," 107 U. Pa. L. Rev. 1
(1953). , Co ‘

. o The approach used in the present revision is the one sug-

-~ gested in the "Staff Revision Memorandum" of July, 1960 and
“involves a balancing of geveral conslderations to determine
whether a particular provision is procedure or gubstance. The
Tirst conslderation recognizes the purpose of the constiltutional
‘provision placing rule making ‘power in the supreme court. The

+ purpose wag to take advantage of the expertise and judgment of
the court in determining how to promote the silmple, Jjust,
prompt, adequate, and Ilnexpensive processing of litigation,
which was recognized ag a subject of complexity and detail.

T The faet should be kept in mind-that permitting--a-rule--of-evi-——
dence ‘to be considered as procedure in Alaska only permits the
court initially to promulgate the rule and is subject to review
and change by a two~thirds vote of the legislature. Therefore,
the filrst consideration in determining whether a provision

~11-



regarding evidence is a matter of procedure will be to deter-
mine whether the primary purpose of the provlielon is to promote
slmpliclty, promptness, Jjustice, or economy in securing an
accurate pilcture ol the facts in court. The rules of evidence
relating to the manner in whlch evidence may be obbtalned by
depogltlon or by bthe tools of discovery, the use of the sub-
poena, the conduct of the examinatlon and cross examinatlon of
witnesgses, the competency of witnesses, and Judlcial notice,
are among thogse topics in evidence that are considered to be
procedure because the prlmary purpose of these rulesg ls to pro-
mote a prompt, Just, simple, adequate, and inexpensilve trial.

The second congideration involved in distingulshing mat-
ters of substance and procedure in evidence recognizes that in
the past the legislature has found that to effectively estab-
lish a new substantive pollcy 1t has been necessary to pre-
scribe speclal provisiones relating to court proceedings. This
has proven to be effective in only a limited number of in-
gances, but the purpose of these provisions are directed pri-
marily toward establishing 2 public policy rather than mani-
fegtlng an interest in Judicial procedure per se. 1In many of
these instances these are matters which are necessary or so
intimately related to substantive provislons to require their
incluslon, and these provilsions should be continued to be
treated ag substance because of thelr mlxed character and
despite their procedural aspects. The provisions that proof
in a judicial proceeding will shift under certain designated
circumstances or that presumptions will arise with the proof of !
certain facts or that requlre the corroboration ol more than
one witness or that requlre that certain agreements be evli-
denced lIn writing, are considered matters of substance because
they are primarily concerned with the expregsion of a public
policy rather than being primarily concerned with judicial pro-
cedure.

Another conslderatlon has been an interest in maintaining
a comprehensive and well integrated body of evidence law. The
subject of evidence has traditlionally included rules regarding
the admissibility of evidence and privileged communicatilons.
It is true that these rules involve policy considerations other
than those involved in the prompt, just, and lnexpensive dlis-
position of litigation. In fact, these rules involve consldera-
tlons touching both substantive policles and policies involved
in procegsing lltigation. This was of course also true with
presumptions and the shifting of burdens of proclf. In the
interest of promoting a uniform body of evidence, the privileges
o’ witnessges and admisslbility of evidence is considered & mat-
ter of procedure.

The approach that has been described offers no true rule
which one can mechanically use to quickly solve any guestion
which might arise in the future. The approach suggested in-
volves, ln each particular instance, an exerclse ol Jjudgment in
balancing the considerations suggested and possibly other con-
siderations which have been overlooked or willl arise in the
future. The use of this pragmatic approach means that in many
particular instances the balancing of these considerations
becomes rather delicéate and the :Interest in certainty l1s often
involved. This also means that the approach taken in a specific
instance does not preclude the possibility of any other ap-
proach belng reagonable.
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deblared, otherwlse than by operation~bf law, or by a éonvey—
ance or other instrument in wrifing,‘subscribed‘by the party

, creat%ng,,transferring, or declaring it‘or by his agent under
written authority, and executed with the formalitles that are
required by law. This.éectionldoeé'not affect the power of a
tesbator in the disposition of his redl property by will, nor
prevent a ﬁrgst'arising or being extingulshed by lmplication or -
operation of 1éw, nor affect the power of a court to compel
speclfic performance of an agreemenﬁ in re}ation,to the property.

(Secs. 58-2-4 and 58-2-5)

\

“8ec. 3.16. RULES FOR CONSTRUING REAL ESTATE DESCRIPTIONS,
- The following are the rules for construilng the descriptive part
of a conveyance of real property, when the constfuction is

doubtful and fthere are no other sufficlent circumstances to

. determine it:

(1)V.Where there are certain definite and'ascertained
particulars in the description, the addition of others which are
ihdefinite; unknown, or false, does ﬁot'frustrate the convey-
‘ance, bub iﬁ is to be construed by those particulars if they con-
IStitute a sufficient description to ascertain its application;
(2) When permanent and visible or ascertained
boundaries or mohuments are Ilnconsistent with the measurement,
“either of ‘lines, angles, or surfaces, the boundaries 6r monu-
ments are paramount;
‘Aﬁ_(§7_“E5%WEEﬁkaETTEfEﬁf‘ﬁéééﬁ?éﬁéﬁfﬁ‘whiﬁh‘arE‘incpn—»

sistent with each other, that of angles 1s paramount to that of

surfaces, and that of lines paramount to both;

(4) vhen a foad, or stream of water not pavigabie,
“”is#fhewboundary;T%hewrighﬁsweﬁwtheugrantorwtowthewmiddlgwgi;thﬁm“W,
‘road or the thread of the stream are included in the conveyance,
- except where the road or bed of tThe stream is held under another

bitle;
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(5) When tidewater is the boundary, the rights of the
grantor to low-water mark are included in the conveyance;

(6) When the descriptlon relers to a map, and that
relerence ls lunconsigtent wlth other particulars, 1t controls
them il 1t appears that the parties acted with reference to the
map; otherwlse the map 1s subordinate to other definlte and

ascertained partlculars. (Sec. 58-7-3)

Sec. 3.17. CONCLUSIVE EVIDENCE OF ADVERSE POSSESSION. The
uninterrupted adverse notorious posgesslon of real property under
color and claim of title for seven years or more is concluslvely
presumed to give title to the property, except as againsi the

slate or the United States. (Sec. 58-7-6)

COMMENT:

The use of the concluslve presumpticn ls undoubtedly touch-
ing In the general area ol procedure, but the substantive policy
conglderations seem to dominate., Therefore, the section has
been retained as a substantive provision.

Sec. 3.18. SALE OR TRANSFER OF PLRSONAL PROPERTY. Every
sale or asgignment of personal property, unless accompanied by
the lmmedlate delivery and the actual and continued change of
possession of the thing sold or assigned, ls presumed prima
Tacle to be a [raud against the credltors of the vendor or

assignor, and subsequent purchasers in good falth and for a valu-

able conslderation, during lhe time the property remalins in the

possesslon of the vendor or assignor. (Sec. 58-2-1)

Sec. 3.19. AEVIDENCE OF PUBLICATION. Evldence of the pub-
lication ol a document or notlce required by law, or by an order
ol a gourt or a Judge, to be published In a newspaper, may be
given by the allidavit-of the printer ol the newspaper or-hls-
Toreman or principal clerk, annexed to a copy of the document or

notice, specllfying the {imes when, and the paper in which, the

-1~



FILE GDPRPY

ALASKA LEGISLATIVE COUNCIL
Box 21¢9 Juneau, Alaska

MEMORANDUM February 17, 1961

Subject: Revised Code of Civil Actions and Proceedings

To: Members of the Legislature '

As part of the statute revisilion program, the Legislative
Councill directed that the codes of civil and criminal pro-
cedure be substantively revised and legislatlon be prepared
for introduction in the 1961 legislative session. The pur-
pose of the revision is primarily to extract those procedural
provisions in the statubes and to rearrange and revise in a
limited manner the substantive material which remains. This
type of revision has been found necessary in New Jersey,
Michigan, and Maryland, and other states which have placed
‘the rule making power in the supreme court. The revision
willl help aveid conflicts and uncertainties in the newly
promulgated riles and the sgtatutory provisions, and will at-
tempt a more rational separation in the subject matter to be
covered by court rule or statute.

The Tirst draft of the revised code was prepared by the
law firm of John Bohn, Benicia, California. The firm is
particularly well gualilfied for this revision since it was en-
gaged previously in work on court rules promulgated by the *
Alaska Supreme Court.

The first draft was duplicated and circulated to inter-
ested parties including the Department of Law and members of
the Supreme Court. The second draft was prepared after an ex-
tensive review by the staff of the Legislative Council with
suggestions from the Department of Law. Senate Bill No. 105
represents the third and final draft.

For purposes of determining the disposition made of each
gsection in the present Code of Civil Procedure as amended and
sucplemented, a table of sections i1s included as Apoendix I to
the memorandum. The table reflects (&) the specific sections
of ACLA or session laws included in the revision, (b) whether
all or a part of the material in each section has been deleted
in the revision because the provision has been covered by a
specifically cited Alaska court rule, (c¢) whether the material
ls a matter ol procedure but as yet has not been covered by a

“court fule as 1f ha§ by specilically cited court rules in —°~ -
other states, (d) whether the material hes becorne obsolete be-
cause of statehood or other reasons, and (e¢) the new scction
number in the prososed revised Cole cf Civil Actions and Pro-
ceedings yhich is béesed on the sccoron belag revisced.




Sec. 2.09 (55-7-41) .

If dmpaneling is understood as including the examination,
challenging, and manner of swearing trial Jjurors, the subject
is generally covered by court rule in Michigan (Proposed
Michigan Court Rules, Rule 50.11; Iowa (Iowa Rules of Civil
Procedure, Rule 187 ); Maryland (Maryland Rules of Procedure,
Rule 543); and New Jersey (New Jersey Revised Court Rules, Rule
L4:48). The subject is covered in part by Alaska Rules of Civil
Procedure, Rules 47 and 48, Alaska Rules of Criminal Procedure,
Rule 24, and Alaska Rules Governing the Administratcion of ALL
Courts, Rules 20 and 21. See also, Federal Rules of Civil
Procedure, Rule 47, and New Jersey Revised Court Rules, Rule
008, which like the Alaska rule provides for the court.con-
trol or supervigion of the examination of all jurors and for the
manner of impaneling, examination and challenging of alternate
jurors. '

The purpose of the last sentence is not to enlarge but to
recognize the rule making power of the supreme court.

Sec. 2.10. (Sec. 1, Ch. 87, SLA 1957)

This section is in accordance with the last sentence of
Sec. 16, Art., I, Constitution of the State of Alaska, which
states that "The legislature may make provision for a verdict
by not less than three-fourths of the jury and, in courts not
of record, may provide for a Jjury of not less than six or more

than twelve.,"

Article III. Witnesses and Evidence

The material included in this article is based primarily
on Title 58, "Evidence," ACLA 194G. The field of evidence pre-
sents one of the most difficult problems in identifying and
separating matters of substance and procedure. There 1is
general agreement that most rules of evidence are matters of
procedure. See Green, "To What Extent May Courts Under Rule
Malcing Power Prescribe Rules of Evidence?' 26 ABAJ 482 (1940).
A number of rules of evidence are included in most court rules
of civil procedure. Wigmore cites numerous instances in whilch

——+the TFederalRules of Civil—Procedure include matters of

evidence. L Wigmore, "Evidence," Sec. 6c¢c. This includes the
taking of depositions (Rules 26-32), the use of discovery
devices (Rules 33—37),'the form and admissibility of evidence
(Rule 43(a)), and proof of an official rvecord (Rule 44(a)).

The Alaslka Rules of (ivil Procedure are based on the Federal
Rules and similar mebters of evidence are presently included
_in-the Alaska rules.- The-guession -Gherefors is-What-—provi-----
sions regarding evidence are to be considered within the scope
of the vowers of the supreme court to promulgete rules of
procedure?” ¢



Although the staff has depended upon the approach used in
New Jersey and Michigan to separate substance from procedure
in other articles of the code the revision of evidence has not
been accomplished in these states. For a review of the pro-
blems which confronted the court in New Jersey regarding the L
problem of rules of evidence and the revision of their statutory
law on evidence see Alaska [Legislative Council Staff Memorandum
"The Coordination of ILegislative Bill Drafting and Statutory
Revision with Judicial Rule Making in Alagka,' July 1960, pages
23-24. . (Later cited as "Staff Revision Memorandum") In the
revision program that has been undertaken in Michigan the topic
of evidence has not been completed although recommendations are
expected at a later date. See Committee Comments to Chapter 16,
"Evidence," Proposed Michigan Revised Judicature Act. In-
creased interest is being shown in providing rules of evidence
for federal courts and proposing solutions to the problem of
substance and procedure in evidence. See Degman, 'The Feasi-
bility of Rules of Evidence in Federal Courts,'” 24 FRD 341
(1960); and Estes, "The Need for Uniform Rules of Evidence in
Federal Courts," 24 FRD 331 (1960).

Although New Jersey and Michigan have made no specific pro-
pasals regarding the separation of the subject of evidence into
procedure and substance, serious attention has been given to
this matter by several authorities in the field of procedure and
at least six jurisdictilons have specifically placed the power
to make rules of evidence in the court. See Institute of
Judicial Administraticn, "Rule Making Power of Court,'" (1958) -
at 17-21; Riedl, "To What extent May Court Under the Rule Making
Power Prescribe Rules of Evidence?" 26 ABAJ 601 (1S40); Joiner
and Miller, "Rules of Practice and Procedure: A Study of
Judicial Rule Making," 55 Mich. L. Rev. 623 (1957); Levine and
Amsterdam, "Legilslative Control Over Judicial Rule Making: A
Problem in Construction and Revision, " 107 U. Pa. L. Rev. 1

(1958).

The approach used in the present revision is the one sug-
gested in the "Staff Revision Memorandum' of July, 1960 and
involves a balancing of several conslderations To determine
whether a particular provigion is procedure or substance. The
Pirst consideration recognizes the purpose of the constitutional
provision placing rule making power in the supreme court. The

——purpose—was to take—advantage of the expertise and judgment of
the court in determining how to promote the simple, Jjust,

prompt, adeguate, and inexpensive procegsing of litigation,

which was recognized ag a subject of complexity and detail.

The fact should be kent in mind that permitting a rule of evi-
dence to be congidered as orocedure in Alaska on nermits the
court initially to »romulgate the rule and is subjesct to review

hange by.a Two-thirds vote_of the legisleatu Therefore,
irst consilderation in determining whether a iglon

&2

e
i
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regarding evidence is a matter of procedure will be to deter-
mine whether the primary purpose of the provision is to promote
simplicity, promptness, Justice, or economy in securing an
accurate pilcture of the facts in court. The rules of evidence
relating to the manner in which evidence may be obtained by
deposition or by the tools of discovery, the use of the sub-
poena, the conduct of the examlination and cross examination of
‘wltnesses, the competency of witnesges, and Judicial notice,
are among those topics in evidence that are considered to be
‘procedure because the primary purpose of these rules 1s to pro-
mote a prompt, Just, simple, adequate, and inexpensive trial.

The 'second consideration involved in distlngulshlng mat-~
ters of substance and procedure in evidence recognizes that in
the past the legislature has found that to effectively estab-
lish a new substantive policy it has been necessary to pre-
scribe special provisions relating to court proceedings. This
has proven to be effective in only a limited number of in-
gances, but the purpose of these provisilions are directed pri-
marlly toward establishing a public policy rather than mani-
‘festing an interest in Jjudicial procedure per se. In many of
these instances these are matters which are necessary or so
intimately related to substantive provisions to require their
inclusion, and these provisions should be continued to be
treated as substance because of their mixed character and
despite thelr procedural aspects. The provisions that proof
in a Jjudicial proceeding will shift under certain designated
circumstances or that presumptions will arise with the proof of
certain facts or that require the corroboration of more than
one witness or that require that certain agreements be evi-
denced in writing, are consildered matters of substance because
they are primarily concerned with the expression of a public
policy rather than being primarily concerned with Judicial pro-
cedure.

Another consideration has been an interest in maintaining
a comprehensive and well integrated body of evidence law. The
subject of evidence has traditionally included rules regarding
the admissibility of evidence and privileged communications.
It is true that these rules involve policy considerations other
than those involved in the prompt, Jjust, and inexpensive dis-
pos1tlon of litigation. In fact, these rules involve considera-
_tions touching bgthgsubstantlveApollcles and policies involved
in processing litigation. This was of course also true with
presumptions and the shifting of burdens of proof. In the
interest of promoting a uniform body of evidence, the privileges
of witnesses and admissibility of evidence is considered a mat-
ter of procedure.

The approach that has been described offers no true rule
which one can mechanicall¥ use to quUickly solve any gquestion
which might arise in the future. The approach suggested in-
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volves, in each particular instance, an-exercise of judgment in
balancinz the considerations suggested and possibly other con-
siderations which have been overlooked or will arise in the
future. The use of this pragmatic approach means that in many
particular instances the balancing of these considerations
becomes rather delicate and the interest in certainty is often
involved. This also means that the approach taken in a specific
instance does not preclude the possibility of any other ap-

proach being reasonable.

Sec. 3.01 (58-3-5) '

‘The service of a subpoena 1s a matter of procedure covered
by court rule (see Alaska Rules of Civil Procedure, Rule 45).
Therefore most sections regarding subpoenas have been deleted.
However, it is uncertain as to whether a peace officer would
‘have authority to break into a bullding or vessel to serve the
subpoena under court rule. Therefore the sectlion is retained.

Sec. 3.02 (58-3-10)

Subpoenas generally are covered by rule of the supreme
court (see Alaska Rules of @€ivil Procedure, Rule 45)., However,
thils section creates a cause of action for the party who suf-
fers from a witness who disobeys a subpoena, and it is therefore
considered as substantive and retained.

See. 3.03 (58-3-8)

. A person is in contempt of court if he is in attendance be-
fore the court on a subpoena and fails to testify (see Alaska
Rules of Civil Procedure, Rule #45(a) and 45(f)). This section
extends the power of the court over any person present in court.

Sec. 3.04 (58-6-14)

This 1s a substantive provision which exonerates a witness
from cilvil arrest in the designated instances.

Sec. 3.07. (58-4-53)

This provision authorizes the court to employ interpreters
when necesgsary.

Sec. 3.08 (58-4-52)

This section simply recognizeg the court's authority to
suvervise the court room during trial, and specifically
authorizes the court to remove witnesses if the interest of
justice requires.:

i
i
=
A
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Sec., 3.09 (58-9-1 and 58-9-2)

This general authorization for the administration of
oaths will be moved to the appropriate title in the bulk formal
revision. The addition of Coast Guard commanders is based on
Sec. 58-9-2., As for taking of testimony, see Rule 29(a), Rules
of Clvil Procedure.

Sec, 3.10 (58-1-11)

Under the present law sealed instruments are "abolighed"
yet recognized (Conklin v. Grigsby, 9 A 378 (1938)), and the
statutory period of limitation is extended)to 10 years (Sec.
55-2-3)., See also Corbin on Contracts, Sec. 252. Since the
meaning of this sectlon 1s uncertaln, no substantive change 1s
made.

Sec. 3.11 (58-2-2 and 58-2-6)

Although the statute of frauds is concerned with procedure
in a limited extent, the provisions are primarily based on
other substantive policy considerations and are included as
matters of substance. Subsec. (13) of the proposed section is
added from Sec. 58-2-6. Subsecs. 2 and 3 of Sec. 58-2-2 are
the subject of separate succeeding sections. The last para-
%rgph of the proposed section is based on Subsec. 4 of Sec. 58-

Sec. 3.17 (58-7-6)

The use of the conclusive presumption is undoubtedly touch-
ing In the general area of procedure, but the substantive policy
conslderations seem to dominate. Therelfore, the section has
been retained as a substantive provision.

Sec. 3.19 (58-4-5)

The  subject of publication of notice is covered in some
states by court rule. Proposed Michigan Court Rules, Rule 10.6;
New Jersey Revisged Courtc Rules, Rule 4:4-5, But it is con~
_—__gidered as_a matfer of gubstance for purposes of this revision.

Sec. 3.20 (58-7-5)

The public policy expressed in this section is apparently
directed toward supporting the legislative purpose found in the
divorce statutes. The-purpose is to assure that a false con-
fession may not be used by a husband or wife as an attempt to
avoid the divorce statuves by collusion. T
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The materlal has been rearranged Tor placement under two
general %sitles. The first title, "General Provisions," in-
cludes the material that might be applicable to any civil
action. The second title, "Special Civil Actions," includes
over 20 articles, each containing material pertinent to a
particular type of civil action.

OUTLINE OF REVISED CODE OF CIVIL ACTIONS AND PROCEEDINGS:
TITLE I. GENERAL PROVISIONS

Art, I Limitations of Actions
Art. II Jury

Art. ITIT ~ Witnesses and Evidence
Art. IV - Judgments

Art. Vv Miscellaneous

TITLE II. SPECIAL CIVIL ACTIONS

Art, VI Adverse Claims
Art. VII Attachment
Art. VIII Change of Name

Art, IX Civil Arrest

Art, X Contempt

Art. XTI Declaration of Death
Art. XIT Divorce and Annulment

Art. XIII Eminent Domain
Art. XIV Escheat
Art, XV Execution
Art. XVI Pines
Art., XVII Forcible Entry and Detainer
Art., XVIITI Foreclosure
Art, XIX Injunction
Art. XX Lewd Houses
Art. XXI Nuilsances
Art., XXII'™  Partition
Art, XXITI Receilvers
Art. XTIV Recovery of Personal Property
Art, XXV Recovery of Real Property
Art. XXVI Tort Claims
—Art. XXVIT Trespass .
Art. XXITI Usurpatlon
Art. XXIX Waste
Art. XXX Miscellaneous

The follow1ng are our comments on each article ucnerally,

- aﬁdggnrsome of-the -individual sections Therein.- ~—=— - - - - - -
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TABLES OF SECTIONS

SENATE BILL NO, 105

Unless indicated otherwise, the rule numbers in the column
entitled "ALASKA RULE NO," refer +to the Alaska Rules of
Civil Procedure.

CtAd Alaska Rules Governing the Administration of all Courts
Sup Rules of the Supreme Court of Alaska !
Alaska Rules of Civil Procedure

Towa Iowa Rules of Civil Procedure

Md Maryland Rules of Procedure

Md Sp Maryland Proposed Rules on Special Proceedings (1960)
Mich Proposed Michigan Court Rules |
NJ New Jersey Revised Court Rules

Utah E Proposed Utah Rules of Evidence

Crim Alaska Rules of Criminal Procedure

Mc. E . McCormick on Evidence

Mod E Model Code of Evidence
Unif E Uniform Rules of Evidence
Wig E Wigmore on Evidence




f
I

ACIA, CS OR AMENDED BY ALASKA

- SLA SECTION CH. OF SLA RULE NO, - NEW RULE OBSOLETE NEW SECTION

58-4-62 - Un E 20,21,22;Utah. E 20,21,22;Wig E 1000

58-L-63 , : Un E 46,47;0tan E 46,47;Wig E 54

58-4-64 . Mod E 105

58-5-1 Mod E 5 [

58-5-1 Un E [,17;06an & {,17 ‘

53-6-2 Un E 7,17;Utah E 7,17

58-6-3 Un E 28; Utah E 28

53-6-1 Un E 26; Utah E 26 .

58-6-5 ) Un E 29; Utah E 29

58-6-6 Un E 27; Utah E 27

58-6-11 CtAd 9 + Alaska 45

58-6-12 Un E 25; Utah E 25 ‘

58-6-13 Mod E 105 X :

58-6-14 3.04

58-6-15 3.05 |
. 58-6-16 3. |

58~7-1 3.21

58-7-2 3.22

58-7-3 3.16 |

58-7-4 Un E 23; Wig E 1061 . |

56-7T-5 ' 3,20

58-7-6 Cc13/1'57 3.17

58-7-7 5 ' |

58-8-1 27 !

58-8-2 =7 f

58-8-3 27

58-8-4 27 |

58-8-5 o7 !

58-5-6 27 ,

58-8-7 i 27 !

58-8-8 27 P

56-9-1 29(a) \ 3,09 |

55-9-2 3.09

58-9-3 43(a

58-0-4 43(d - :

58-9-5 43(ad

56-9-6 X {65-7-1)
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