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BEAORANDDH
.00 Alfred A. Eaca
Chief Right of VWay Agent
Deparitment of Highways
 F3CH: Horman P. Glass
Assistant Abtorney General, Highways
RE: Project No. S-C4950{2), Wildwood Horsch
47 Act

By your lebter of August 17, 1964, suppiementing pre-
yilous Inouiries on the same Ltoplic, you have asked whether the
construction of & read uCTOSS a ﬂarcal of land conatituktes a
Ptaxe” a5 that term is used in refarence to the right of way

reservation created by t.e Wy Act {48 U.3.¢. 321{d} ). ¥e are
confiaent that such an act does constitute suen an sxerecise of
the reservasion as constitutas & "take" unless, of course, some
compensation or azresd ooﬁuiaaratﬂon was exzendad to the ownsar.
Provably no act of =xercis I dominion and cenbrol zould more
adeqguabely damonstratz & gagio1 o the reservacion thab Ttha
2cvual consbruckion of a
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The gusstion next arises a3z to the fime 28 wihlceh the
act of constructlon must cceur if it 1c to constitute a take.
The stace has maintained eonsistently that the existenecs of a
rsad acress a parcel of land at the time of entry dces not ¢con-
svltute a take., This situaction would arise where a road was
canotr1 ted over a portion of the rublic domain whionh was sub-
segquantly entered. Txhe entryman enters subject Lo thne sxistin
recadway and the 47 Act reservation remains f£or subsaguent
utllization.’
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A different situation arises vhen congtruction of tae
rzad ocours subseguent Lo entry,. Yhen an entry wnichn 13 complete
and 43 proper fomm 1o -”‘nctud, Ttne enLtrymaa gains sueh iacepslive
Slincs Ap the 1and as would ocublsie ndn Yo scne gsmpansabicn i a
Zorvlon were gondemnad. Thic game lpterast, smza 1o ariczs in
lends subjeect to the W7 Ach, is such that zn aoororrizcion o a
mars of the land Tor road owrposes consTtitutes o “take. Tnot
iz, while the 7 Ack PESE"YWT’Qn 21iminates the ¢nligation t3
vay compenzatlon for the land appropriatod;, the =ndryman—has—neoass
the leéss purted with an interast of valus to him. This incerecs
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noon Mceken” as that term is used in applying the 47 Act,
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A5 vhis indicates, the determination of 8 "take” Ly tha:
not ol consiructling a road turns on the relationshld la time of <
aorhaln events. Where this relationship is nob clear, ©2Ch parcs)
w111 wrequire dndividual consideration, Additionally, becauss of -
g wlde latitude given the Alaske Road Comalgsilon in its opera-
pAondy 8 B t inconsiderable mumber of informal agreemenis have
haon nade %n the past which gave the government ontry, usSe and
pnterials in exchange for otker services, and this frequently ,
pagates s3 called “firat™ takes or loss of the government's later
it of entzy. This in UG merely emphasizes th2 necd I'or con-
o ldoring edach case alone on itas werits.
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I hope that this answers your guesstlion.
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Merman P. 3i4ass
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