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BEADRANDON
-TO! Alfred A. Baca

Chief Right of Vay Agent
Department of Highways

-FRCH: Norman FP. Glass
Assistant Atvtarney General, Highwers

RE: Project No. S-O4%90{2}, Wildwood Horsch
TAT Act

By your letcer of August 17, 1964, supplementing pre-
yious inquiries on the same topic, you have asked whether the

of @ road
Beross

a sarcel of land conatitubes a
"sake" as thab term is used in reference to the right of way
reservation created bry the my Act (48 U.8.C. 321{d} ). We are
confidens that sucn an act does constitute such an exercise of
bhe reservation as constitutes a "take" unless, of course, some
compensation or azresd

gonsidararion
was extended to the owner.

Provabiy no act of exercis fr dominion and control could more
adequately demonstrate 2 scation or the reservacion thab tae
aevual construction of a
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The question nest arises as to the time at which the
act of construction must secur if it is to canstituse a take.
Tne state nas maintained consistently that the existence of a
road across @ parcel of land at the time of entry coes not con-
svilsute a take. This situacvion would arise where a road was
construe ted over a portion of the public domain which was sub—
BSeguentiy entered. The entryman enters subject to the existin
readway and the 47 Act reservation remains for subsequent
utilization.
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A different situation arises when construction of tne
read ocaurs subsequent to entry, When an entry unicn is complete
and proper form is efricead, wne encryman gains such incepsive
QIghtos in the land @s would ontiscie nim to scone compensation if a
pertion were gondenmned. This same Interest, nen tf arices in
lends subject to the ‘47 Act, is such that an apvrooriacsion or a
pars of the land vor woad surposes constitubes a “take’. Thats
is, while the ‘47 Act reservation eliminates the coligsation fopay compensation for che land appropriated, theentryman—Aas_none
the less purted with an inberost of value to him. This inverecs
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nan hve “beken” as that term is used in applying the wy Act,
zAs this indicates, the debermination'of a "take" by the®

jcy or constructing a road turns on the relationship in time of
gyptain events. Where this relationship is nov elear, each parca]
will vequire individual consideration. Additionally, because of

wie latitvede given the Alaska Road Commission ia its opera.
t4ond,@ not inconsiderable number of informal agreemenys have
naan made in the past which gave the government entry, use and *

wntgrials in exchange for other services, and this frequently
yagates So called "firss" takes or loss of the government's later
griwhib of entey. in turd Gerely emphasizes the need Lor con-
wjdoring eack case alone on its merits.
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hope that this arswers your question.

Norman P, Giass
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