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Unmorandum

To: B Directer, Burcau of Land Management

Frem: Associate Solicitor, Divisien of Public Lands
Subject: Appropriation of righté-or-way on public lands for

government use

Your office's memorandum of July 9, 1958, colled to our
ottention memorenda doted Februury 14 and 24 from the Field
Solicitor to the Arca Adminisiretor, both at Anchorage, which discuss
thé effect of Federasl eppropristion of rights-of-way cn entries and

Indian occupancy cloims. We have hod additional correspondence with
the Field Solicitor on this question.

-

The courts have zealously protected the rights of those
vho have rzde valid entries, locations, ond seleclions on public
lands. In Hastinzs R.R. Co. v. Whitnev, 132 U.S. 357, 364 (1889),
thé court found in favor of an allowed homestead entry against a

rallrood ccmpany claiming under a congressional grant by th2 act of
July 4, 1880 (14 Stat. 87), staling that.

"So long aes it remuine & pubgiuting chiry of
record, whose legali{y has been passed for by tbhe

land authorities, and their sction remains unrcverscd,
it is such an appropriation of the tract as scgrepgotes
it from the public dumain, and therefore precludes it
from cubsequent grants.”

Sec also Cornelius v. Kessel, 128 U.S. 456 (1888); United States v

Nerih Arerican 0., 253 U.S. 330 (1920); Pavne v. Central Facific
B.R- 09_., 255 UcSo 228 (1921)0 o

The Deparjment also hss long recognized the vesting of rights
by those holding ollowed entries, for example, against later Govern-
men%t withdrawals of public lands. Qp. Atty. Gen., 1 L.D. 30 (l82l);
Hathois Fbzrt, 14 L.D. 589 (1692); Instructions, June 6, 1305 (33 1..D.
607, .608). In the cases of May C. Sands, 34 L.D. 653 (19C5) and John
L. Maney, 35°L.D. 250 (1900), cited in the Field Solicitor's meomo-
randum, the withdrawal order appears in cach case to have prececed
-allowance of the entry:” The former case held that en entry is a con-
tractuel rigkt against the Government. Ve find no clear basis moreover
for the suggestzd distinction between “specific™ and "general” recslao-
ration withdrawals. See 43 CFR 230.15; Edward F. Smith, 51 L.D. 49/
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(1926>. Certaihly none of the cited dzcisions hold that the entryman
could be deprived of his entry without compensaiion.

Ve .cannot cdoubt thst an appropristicn of lands by a Govern-
ment ageney under the Ingtructions, January 13, 1916 (44 L.D. 513},
rould be subject to any valid entry existing at the tima of tract
eppropriation, The Solicitor has soid that:
“In practice the Depariment has limited its
authority to reserve from grants made by patent, road
end othar rights-of-wey constructed with Federal funds
“to those cases where construction preceded the initia-
fon of the right on which the patent ic based.
‘Instructions of August 31, 1915 (44 L.D. 379) and.
"Insiructions of Janusry 13, 1916 {44 L.D. 513)."

Opinion of April 23, 1958 (65 I.D, 200, 202).

Surely en allowazd entry is such en "initistion of the righi" as to
protect it from later sppropristion by & Covernment agency without
compensation. See Soliciioz's Opinion of September 30, 1921 (428 L.D.
459, 462). We find no cvidence thot the entries involved in either
the 1915 or 1916 .Instructions precedad the Government appropr-iotion,

. The Department's disinclination in the instructione to ac-
cept "o mere survey" as “on uppropristion of the lend to the publie
use", cnd wrging “stsling the sreo®, cen hardly be explained except
c2 provisicn fer giving notice to later entrysen that they could only
enter the lands subject to the Government's appropriated rights. To
be fully coasistent with these instructions and the regulotions (43
CFR 205.13), we should not encoursge Federal agencies to rely on mere
filing of o pap, without.staking the arees on the ground sufficiently
to evidence an actual appropriation of the land,

The courtis have held that o mere settler, who has no allowed
cntry, has no rights asgainst the Government. Yosemite Valley case,
82 v.S. 77, 87 (1872). Like ollovwed entries, howcver, we veliecve con-
tinued Indign occupancy in good faith would receive protection agezinst
later appropristions., See A.S. Wadleipgh, 13 L.D. 120 (1&91). The ]
Congress may of course extinguish the occupency rights of any Indians.
Sce United States v. Senta Fe Pocific Railroad Co., 314 U.S5. 339, 347
(1941); Tee li{+ Ton Indinns v. linited Stntes, 348 U.S. 272 (1955).
Indian occupancy rights are othcrwise protectad against later adverse
clonfws or Covernmant withdrowols, Gromer v, Yuited States, 261 V.5,
219 (1923}); Sehumacher, 33 L.D. 454 (1905); Denartmental Opinicn,
56 1.0, 395 (1339).

In the Tee Hit Ton case gupra, the Suprewme Court held that
Congress could by statute refuse to recognize Indian tribal rignls
of occupancy and disouvalify Indians from compensation for the taking
of timber under a specific stotute providing for such timber cutiing.
The case did not hold ihat o Federal agency could ignore actual
occupancy by sn Indian, cr group of Indians, without specifie provizion
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: uurcro" by Ceugress. Whether or not the Indisn intercst is by low
ccapensoble, the Cepartment's position, Trotecting lawful lndian
occupency, is,clear. gSolicitor's Opiniun, 53 1.D. 481, 489 (1931);
Asscciate %olicxtur'v Coinion, M-36539, November 19, 19)8

e rccognize the additional acutencss of the pvohlnm in
Aloska since the repeal of the act of July 24, 1947 (48 U.S.C., sec.
321d) by Section 21(d)(7) of the Alaska Omnidbus Act of June 25, 1959
(73 Stet. 14,6). See pssociste Scliciter Memorandum, December 23, 1959,
to Regionzl Solicitor at Juneau. lowever, the nceds of Gove*nvent
asgencies should not override the necessity for giving entrymen and
Indian occupants every protecticn afforded them by previows judicial
ond administrotive rulings in the obsence of contrary legislaticen.
The Field Solicitor's cemoranda of February 14 and February 2/, 1958,

to the extent that they are inconsistent with this opinicn, should
not be followed,

(sgd) €. R. Brodchaw

Co Ra Hradshey
Azacclato Solicitor
Division of Public Iands
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