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“OFFIce or THE SCLUICITOR
WASHINGTON, 3.C. 29249

UNI
NTERIOR

HR 23iz
Hercrable Janes WwW. Moomen
aszistant Attommev Gereral
tand ané Natural Rescurces Sivision
Decarcumenc Of Justice
esmington, D.C. 26530

Re: Standards to te acplied in detemuning wheter
high-avs have Seen

established
SCrT2S3 sublic

lands uncer the racea’ac stactut? 2.8. 2477
(43 U.S.C. § 932).

i. Inerecuction

Tais is in ressonse to your letter of March 12, 1960. The ststute in
Geestion, 2.5. 2477 (43 U.S.C. § 932), was originally seccion 3 of the
Acz of July 28, 1&5 (14 Stac. 253). "Te was cecealed in 1976 cy section
7C6(a) of the Fede-2' Land Policy ang Maracemanc Act. Prior to its receal,
1s sroviced in its entirecy es folicws:

The riche ci way for the construction of aighwavs over
sublic lanés, not reserved For oublic uses, is hereby
Tancec,.

Because of the receal, we are cniy concemec with crants of richts-of-ways
perfected prior co Cctocer 21, 1978; the cate of the enaczument of FLEMA.1/

AS vou are grctaaly aware, 2.S. 2477 has Seen the sudiecc ci inconsistent
si3te statutes anc states Court cecisions, anc a nandful of inconsistent
fegeral court cecisicns, Curing its 11C-vear existence.2/ even if ch Nae

imterprataciors «ers *ully consistent with 22ch other, they -oule not neces-
sarily control, esreciallywhere, es nere, airzcst all

c=
the recortad

state Court éecisicns involved competing richcs of thirdcarties and the
United States was mot a sarty to them. Tne analysis in tne varicus feceral

Rway richni-of—way is a vali isting riche snio
eczicrcs 70a) (33 U.S.C. § 1701 mote), and 309(a)

VaLic mic
1S FLEvA's

U. {2

2/ The legis*-cive history is silent as to the veaning of this sacticn
of the 1866 si3acuc2. See cenerally TTne Cencressicral Clete, Vol. 26, 39a
Cone., Isc Sess. (1365).



cases imvelving 2.5. 2477 also ere not cmly inconsistent wtih each ocher,
suc nome of trem definitively cose co cris with tne orecisé izsue we
now (aca. Taac.iy what «as offered and co =hem sv Coneress in its erecc-
ment Gf 2.5. 2477, and how acr2 ts-ulescy to De rertactad?

In the face of this tanglad hiscsrcv,3/ -2 cuctline below «hat we believe
to be the srocer inzecerecacion of 27S. 2477. cz intacpcsterice comzerccts
Closely witn ics language which, Decause cf tne absence ci legislacive his-
tory, is essecially anprocriate. Cur view is aiso comsistenc with vTany
of une caserzed cecisions. It has the accede virtue of avei¢ing wnat -culd
ccherwisa be 2 saricus conflice secneen Aignway ricncis-oi-way es t2blisned
wrcet 2.S. 2477 and the meaning of the Sema “rcadiess” in secticn 53
eg FLEMA, wnics daais with tne Sureau of Land Manzsetenc (3LM) wildemmess
Teview ressonsibilicies.

existed in the discuce cver the amership of the
BSuamersea land off the ccasz cf California. tn Cnitec Stazes v. Califormia
332 U.S. ly (1947), the stace arqued thet the Unarcea States was carrec
from asserzing its citl2 to the area Secause of the erior inconsistanc
pesicicns tsxan cy its agencs over tre vears. Tse Susrvere Courz cefuted

3

=
te

ws

tais contention, stasing in pace (332 0.5. at 39-40):

AS a maccar of ~acz, the record olainly cesonstrates thac until
the Caligoernia of] issue tesan to be sressed in the thirties,
neither che scztes nor the Government has ned reason to focus «

atczenticn on oz2 question of wnics of chem cerned or had raramcunt
tights in or ocwer over che three-mile dale. 4nd evan assuming
that Govermmens agencies have cean neglicent in failing to reess-
nize or asserz the claizs of the Govermmant at an earlier cate,
the creac interescs cf tre Governmenc in chis ocsan ares are
net to se forizisea 2s a result. Tre Goverment, “hich holds its
intereses mers 2s elsavnece in truss isr all tne secolsa, is noc
TO De cesrives cf enese incarests Sv cre orginary court cules
Gesienes carticciarly for orivace dissuces over incivicualiv cones
O12eces Sf orocariv: anc OFricers «mo nave no autnority at ail «5
GQ1ssese Of Goverment srosercy cannoe ov corcec: cause tne
Goverctent to ose 128 valvanie rienes ov their accu:sscence )

3/ A Similiar Sisvacicn

Bones. Or t2:.st& 2D acct. (CLCATACNS OMictiad. |eSaasis acces
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7 t.y wnsess Sue Hava 2:5 whether the stuscste scusht caly to valicate nicn-avs
stevicusly Constrscted in trespass, oc <9 aoply srosseczively as well. This
SeraruTent nas always recarced 2.S. 2477 as acslying srespectively ts Hi¢neays
constructed after 1280. In United States v. Sunn, 473 F.Zd 443, 445, nore
2 (9tn Cir. LYT3), Acwaver, tne court Of s6y2ais Hela that the Acc was cesignec
Cnty 29 cure Ce crestess of, chose perscns “no had alreaacy (srier to 1366)
ancrescned on the bpuaiic demain without aucterizarion." The courc said #.S.
2477 was “noc incances to grant rishts, vue imstead to give lesgicizecy to
an 2xiscing stacus otherwise indefinacle." The Ninth Circuit celiea cn Susrave
Cours cectisicons in Jennison v. Kirk, 38Q.S. 453, 459-52 (1378), and Cencrai
Pecilic Rv. Co. wv. SiaresaCounty, 28 U.S. 483 (1931).

< :
S. 2339, “nich — besicesernsion concerneé section 9 of the 1366 Act, 2.5.

csnriming ane protecting
tne water rights Of these who hed cerfectsd cr

Creed ‘satar rignts cn the cudlic domain uréer iccal custom ené lews —
held liaole for camaces any ferscn who, in constructing a ditch or canal,
impaired tie scssession of any settler cn the suedlic éovain. Tnis section
inmediacely followed section 8 of that Acc (R.S. 2477) with wnicn we are
nere concerned. The dispute in that case concemed two cosceting miners,
the second of -hich (The dlaintift) had constructed a ditch for hydraulic
mining which had crossed, ard interfered with the first miner's «orking
of, his mining clain. ‘The first miner (cefancant) haa cut away the second
irer's diten in order to -ork nis claim as befsre, ard the Court hels
~1:S Gia not give rise to the Seccnd miner's clain for camages uncer saction
8. In dictum, the Court ecknewledsed that the orced sursese of wre 1366>
ACt was tO Cure srior tressasses cn the cublic detain, tut made no specific
Comments on 2.8. 2477.

an
te

O
t

Tne Cencr2l Pacific Rv. case did involve 2.5. 2477, cut oniy the valiéicy
of rcacs conmstructad srior to 1366. Tre Court said that, like seccicen 9
constreed in Sarnisen, section 8 (R.S. 2477) was, "so far as then exiscinx
rcecés ar2 concemed, 2 voluntary recocnition and contirmaticn of creexisting
TIGHTS, Orsugnc into being with the acquiesceence and encouracement of tnert

general soverns nee” 235 U.S. at 473 (encrmesis acdced), The unéerlined clause
{1S emoicuous, buc mieht Se raad as suggesting thac 2.S. 2477 ccule ecply
no hishways constry med aiter 1866, and inceed this is how the Decartment
ascliec it coth before and after the Dura case.

“2 find invplicicsussert for the Decartrent' S view in Wiilderness Society
Morczon, 479 F.2d B40, €22-33 (2.C. Cir. 1973), cert. Ganiec, 411 U.S. S17.

(21373), wnich upnel®the validicy of an .R.S. 2477 grant of a richt-of~nayfez a highway constrscted in 1970 elong tne Trans-Mask2 Pipeline. Cunn's
heidinag co the contrary, therefore, coes not Fine urandicqvous SurECTT

in
the c2ses it cites es sursore fer ics holding, and mest racorcedcecisisns
agsicca to the concrary; es a resuls, it has noc Seen follewed by the
T+ra7mmesct, in tre Yire> Civ-cuit, or eisewneres



waile tne sinta Circuit is correct in fircing wat ene ma her pervese 32
tne 1365 Act, taxen as 2a woole, was to valicate various oriecr treszesses
On ine pesiic iancs, it does noo isllaw > For"tor’ thar RS 2477 azplies
oniv verrcactiveiv. The suatutocy languace, Zaiciy vceac, iotxs forwece
as “ell as back-ard in time, ana the oraac Suix of case law alss surperts
the Decarumanc's scmsistent acninistrative interpretation.

Paraesining aratnear an 2.S. 2477 nish-2% nas teen validly
ascaclisnec 15 2 sueszicn Of fasarat Lay,

ane common law crine of adverse sossessicn Sces net cseraca against
tn2 federal government. Gniced States v. CaiiZzomia, 332 U.S. 19, 39-40
(1237); Texas v. Louisiana, 229 U.S. 702, sla (L973), cahearing daniad
4il U.S. 380 (i275); Crew vy. Valentine, 19 ©. 712 (Sen Circ. is03). The
necessacvy corollary of ets cule is that in orser for a scace er individual
to sain an intearess in lana cened ty the Unites States, there mist be
Compliance wicn a fsderal statute which grants such incerests.

ative csle of construction acslicasle to such statutes is that grants
¢ mstrued favorably to the qoverrrtant

>
°

ecerc
acera!} ust be co

fad in clear erd axplicitan : .

lancuage -~ infarences ceing resolved not acainst out gor the scvermzenc."
Calceeli v. United Scates, 250 U.S. 14, 20 (1913); Wisconsin Central
2.2. Go. vs Unicec Staces, 164 U.S. 190, 202 (1256); Graacr ioriner Ov.
Co. v. Unicaé Scaces, 315 U.S. 282, 272 (1942); Arérus +. Crarlestcre
Sisne Froceucts O., 436 U.S. 604, 617 (1575); ci. Lac Sheac v. Cnitec Sites,
330 U.S. 506 (1974). ‘This Soctrine agvlies to crants co states as well
2S crants to srivate carcies. Dobucus v. Paciiic Rv. Co., 64 U.S. 68,
33 (2253). Thes, in accordance witn tese rules, anv andiquities enicn
@xisc in the stacucory lancuage mist oe cesclvad in favor of tne Fsceral
government.

acc Sut «rat 1S conv

Tre cuescticn of wnetner a sartiqular hichway has been lesally escablished
uncer 2.S. 2477 cemains a cuestien of fecerail law. it is a sectied
Tule Of scacuccry consezucticn that all sords in a stacute are to te given
efiecz. Il mist te assimed that Concress seant every wcrd cf a statutes
ara wnat, therefore, every sord must De civen force and effect. Cnized
Staces v. Menasene, 343 G.S. 528, 5338-34 (1955); Williams v.Sissacen-
Was zal Council, 387 F. Suse. 1294, 1200 (D. Source Daxer>

i)
yaw c

vy Coal Co. v. Klecse, 536 F
atv v. Sorcton, vi9 Ff. ZS 84re
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cert. c]enied, sii 0.8. 917 (1973); Unizec States v. vere Xin te, 472 F.
Sa 720, f22 (3tn C.c., 1372); Consoiiceced Flsser Sain. ine. -2|av fren v.

C.A.3., 2U5 F.2d 445 (Sth Cir. 15535). Inis is especially so when, es nece,
tmercA '3 7S (erlsistive Alstocy to suggest Otversis2.4/
Tnes in order to gerscnine -nether a valid 2.5. 2477 nighway exists on th
tacera’l ‘ances, cua several 2larents of the offer sroviced sy the tems oc
wha Statute re met. First, was the tard reserved for a cublic usa?
Second, “es theca ectual cossiructicn? Third, was what -as consemctad,
2-aALgnway?

Land reserved for sublic use

x.S. 2477 only ¢vancs rigncs of way evar subl:c lancs “nce reserves tor
susiic uses." Tnerefore, incian reservations, Wildiit> sse*:¢es, National
P2cs8, Nacticenal forescs, Milicary Paservacions, and otter ereas not uncer
the jurisé'ccicr of 34M are Clearly noc open to conszreccion of highways.
Tne extant to whicn witnerawais ef sublie lands constitute "reservacions
for puolic uses” is cocentially conplicaced —- see, e.g., Executive Crfer
6920 (54 1.0. 539) (1934); wilderness Society v.Morton, 479 F.20 842, 082
n.9Q (D.C. Cir. 1973) Suc tor sresent surposes if is sufficient to
eoserve that 2.5. 2477 was an offer of rignts-pf-way enly across suslic
lands "not reserved for cublic uses.

8. Consizuccicnwas ee Oo ot
Consistane witn the cules of statutcry incterprecarcion oreviously discussed,
she choice of the cema “construction” in 2.5. 2477 necessitetes chat it ,
ce considered essential element Of tne otter mace ty Congress. ‘"“Construc
sien" is defined in Weoster's Mew Internacional Siccicnaryv, (26 Ed. 1935)
(unedridged) ac 372, as: “act of culiding; arection; acz of devising
ang forming." Construction ordinarily means more than mere use, such as
the oereacion cf a urack across sudlic lands Sv the s2essace cf venicles.
Accordingly, ee Seliave thac the plain neaning of the cama “construccion,"”
as sed in 2.5. 2477, is tnat in orser tor a valid right-of-say to come
ints existance, there must have deen the actual building of a nienway;
i.@., the cranct couls noe D2 sertactad witheut some actual constrsccticn.

tem the law of contracts. it a
OZ iaw thac no more then isofferad is susceecible of
accestance. VYadcsx v. Northern Nacural Gas Co., 259 F. § 7

(0.c. Cxta. 1960). Thus, in crder for ricnts-olmsay to have tean v ly.
acceptsc uncer the instant statute, Such accestance must nave seen sertomed,
in accordance with tha terms and conditicns of tnd offer. ,Minneacmlis &

LA. Co. v. Colnous fOlling Mill G., 119 U.S. 149, 151 (1386); Titiev v.
County cf coon, 133 U.S. 155, lol (1850); Nacional Zank v. Hall, 101 U.5.
43, 39 (1879).

4/ An analogy can te drawn

O
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rw 43 casic ta:
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anc otner vanicias, (and <
worss of the ststece incicacte to ay mind that the lac
is the intencticn..

necessary £9 orecare che crossing for use Sv horse
1 ¢ -
4

Jo survey a otece of lanes anc make a sap of it, to designates
iz as a puoiiec street, and to file the tap cannoc in any sense
be said co ce tre construction Of a hishway. To construct
@ cuilaing it is“not ‘sufticient to waxe a Grawingcz itland
file ic: if tS necessary to maxea chysical erection which ?
ezn ce used as cuilcings ordinarily ere used,) and so i thinx
that a hisnmway cannot be said to Se “constructed” uneil ic snali
maw Deboan MAd? wasce tc urea 24 2 Aicnwey. Tne sore
“comsturuczion” unsi.es tre performance of “ors; it unites
@iso che Z1iccing of an cotecc for use or Occuration in the
wsual way, ama:tor same distinct curpese; it means to out
tocerher che constituent sarcus, to cuila, to fepricace, to
tocm end tO max2. Tre use of Me sora in comneccion witn a
Righway saniiescly means the orecaration of the nignway
for aczual ordinary use, anc not the mere celineation
thereoz, or the taxing of land for the surpese of a screen.

~ 9
2

3
1

e

1¢ feceral eccurz decisions are not helatul in intarpracing “ecnstruczicn."
Or example, Socn Donn and Wilcemess Society invelved ccads actually con-
srsctaa. Cme micat find a fainc succestiicn in one Cantral Pacific Rv. case

mat an 2.8. 2477 nighway may Se creacec sciely Dy actual use,5/ cur me
Csurt never adérassed the avestion emetier some “constseczicn” in the crdi-
sacs, Cicticnary sense of the »ord was necessary.

S/. See 224 U.S. at 367, vnara the Csurz recsc in cessing chat the oricinal
Toad in question "sas formed by the sassace of secens, 2tc., over the
nacer2) soil... ." Earlier che Court notac tract the hicnway frac ceen
“dais out and Geclares cy the county in 1359, end aver since has Deen
wa incainea.” 254 U.S. ac $65.

n



Tne 2cainiscracive Sitiiculty of acolving a standard otner wan actual con
struction -culs o2 potentially unranac2adie. [2 actual use «ere the only
crivarcon, iriver ast > jeep irails, ~accn roecs ana other access ~2v3s — some
Of them ancient, and some traversac cnly very infrequancly (Sut «nese susces-
tsailicy to use Aas not cecerioratea sicnifzicancly cecause of natural aridicy
in suqi of the west} -- migne qualifw as cublic highways uncer 2.5. 2477.6/
ReguirTing Al¢n*eays co be constructed will orcve, we believe, mucn sore

|

worazoie in Getemining wratrer at 2S 2477 richt-cr~say existed oricr to
Occeser 21, 1976.7/

$/ FOC exacci2, tne Ssac® St Utan, whien aszues trac 2 5 7477 nichwavs
car ce seciecusd Ter2iy sy suplic use ~Loncuc corscruccior, is Sy scaca law
in tme orocess ci wacoing such “rcads" whic: it corsicars were in axiscerce
es cf Coccber 21, 1976, che cate of tne repeal of 2.8. 2477. (Seccicn
27-15-3, Chan Goce Annccated 1973). 1s tmicial review oc cnese macs inci-
caces that the Stace of Utan considers all of the auverous trails acrcss
fecera’ lards co De 2.S. 2477 nignways, recardless of extent of constructicn,
waincanance or use. °

7/ in the cesetes leading up to the ~=ce=! of % 2477 in FLO4A, there
Scourvee a colloquy setween Senators Stavens (Alaska) and Haskell (Colorado)
wnio. mirrors tne conrusion in the resorted cecisiens about tne meaning
of R.S. 2477. See generally 120 Cong. Fac. 22283-54 (July 8, 1974).
For exensle, Seratst stevens refers at cme coint to “Se ~Zacto osdlic
ro2aés" wnicn are created ivom trails that “have been sradad and chen .

svavelac and tnen are succenly saintainec Sy the state." He was conz
2 al cea cighcs-cf-way for suca
ceen no forral cecla eicn of a nicnway uncer
sveate “did, in gacz, cuild cubdlic hichways

: Senator Gaskell essurad nim that such formal
cerfection of the grant was mot necessary; i.2., that actual existing

2

1mn-c3
cerned S. 2477
h: an 2vs

(| 8 0 Y fo = v iS n Ze
0R.5. 2477, eve:

acrss

wS2 as @ sublic hicnway urcer siace law at che tive FLEMA teccres law
is suiiicient to protect the highway rignt-oi-way as a valid existinac
viene not arieczusd oy the cece! cf 2S 2477. Sanator Eeskell refarrac
to 2 Sorth Daxoca state court decisicn whicn recognized oorh forvali and
smtseral accepcance of me R2.S. 2477 granc, che latter seing dere ov
“uses sufZicient to estzolisn a nichway uncer the laws of tne State.”
mnetner eiltnerc Senacor theuche use withces conmscruction was sufzicianc
ts coubtrul. nator Stevens raised tre coinc in the contexe of nich-
ways wnicn had sech cvsced, graveled and ccnerwise built. Finally,
Of ccurse, this cerzace, cccurving nearly 110 vearcs after enactment of 2.5.
2477, shecs no Ligne ca Coneress' intent in 136e.



Onis 25 MOC tO Say if 2 reac ~a8 Sriginaliv created maraly Sy ine r25-
sace of venici2s, %2 can never sualilfty fer = cigni-ofm-eav granc uncer 2.5.
2477. To tne Dontrecs, = taink sucn 3 reac can become a Alln-2, w:tnin
ene meaning or s.3. 2477 ic scacze or iccal government improves arc Tain-
cains it Sy taxing 7e2Sures woich Guailiy as “oonserecticn"; i.2., grading,
raving, placing Culverts, ecc. If the Alon~zy nas sean “comstrsctec” in
cnis sense sricr t5 Tonocer 21, 1976, ic can qualifv tor an 2.5. 2477
rigni-Qi-say snhacner or moc constructed as initis.3/
C. ALsanewav

;A Mishwayis a rcec Creealy open to evervene; a suolic reac.- See, 2.¢.,
secstec's new Worle Gicticnarv, (College Ed. LS5l} ac 5666; Harris vu.

Hanson, 75 F. subo. sol (0. idano lyas); xerd v. City of sellincnan,
377 2.20 ¥S4 (Sash. 1763). vecause a vrivate road 18 mot a Algnnay,
moO rignt-or-wey for 2 orivate reac could nave Seen estaolished uncer ~

R.$..2477.: Insofar 2s the dicts in Cnitec Scates v. 9,947.71 acres cf Lard,
220 F. Susy. 325 (0. Nev, 1903) concluces strerwisea, ~e seliewe ine cour
“28 Chaarly srcag. The courc's error in trac case was in confusing the
Stancarcs Of B.S. 2477 witn ocner law of access across suoli¢ lancs; i.e.,
tne reac az issue in that case «as a rcac to a mining claim, and the

~

.

fesartrent mae previously ciscincuisned such ro2cs trem cuolic aAichwevs
$ucn aS MLghc se conmStructed sursuant to 2.S. 2477. See Bicats of Minine
Claicancs 29 access Over tne Public tends to Treir Cleins, 50 [.0. 362,

wre road in question ~as nor 2 gualie woac Of Alonmeway, 220 F. Suss. at
336-37, and 2 theraicre folicvs that it coule noc have sean en R.S. 2477
woac.¥/ Hatner, it was an access road uncer the Mining Law of 1972, ,
ané avan asSiming tne court correctly concivced that ics taking Sy the
¢c nCvemaseant «2s compensacle, the court's ciscussica of 2.8. 2477 was not

3 the lecai cuescicn srasented."n t eo od 3 "a a

fla sumvary, it is cur view that 2.S. 2477 2s ean offer Sv Coneress tnat
souls cnly ce serfected cyactual construction, wnecner ty the scaca or -
local governmentcr by an eutnerizea srivate incivicual, of a nichway
ecen co sublic use, orior to Cetoter 21, 1976, on cuolic lenes not reserves

af =it 25 NO® mecessary to ceal herein with shecher ana new an R.S. 2477
rigni-Olmmay can te tarminatec. Eecause cnly a rigcnc-of~eay rather than
ticte is conveved, hcwever, ict seems clear that suc a richt-of-—<ay can
ce terminaced Sy abanccmment or failure to caincain conditions aple

a v 1

m
T w

n “ (v un tw 5 ~ hignway. Cf. (nitesStates
(D. Sev. 1963).um G 4 La

st
nN

)
6

7. w
n

W
W &

ace of Neveca nad officially taken the sresiticon thac-- -
on «as noc consicered a sublic reac or Aichway. See

LAPS).kB Ac rounc cnet

94 of Lerd
229

y/ tn
LA Ceezse:

220 Suca. ac 337.



for puolie uses. :inscliar as Aigcnways were actually constructec over unre-
gervac puSiic land Sy state or local govenents or by erivate incivicueis
unger state cr ices! scvermmanc imprimater scior to Cctoter 21, 1976, we

cO SuEssiich onéiy validucy.

28 noted above, state ccurz cecisions anc state statutes ara in conflicc
@2cn other cn tne issce of ncw a risnt-ci~eay uncer 2.5. 2477 is

cectactac. Genecally, une essrsach of tus 522525 és¢2ars to ~ali inco
tnrae general caresories. FLrst, Some (Kansas, Scutn Cakoca and Aleaska)msve neld tnat scace statutes “nich purzore <o estabirsn sum ricncs—ci-way
alone all secticn lines are sufficiencc tG persect the grans wson “enaccument_
Of che sz2te stacuce, aven if no nicnvay ned

either teen construcced or”
crested bw use. Toll v. Xcles, 70 9. 38) (Xan. 1902); Federscn v. Centon T.c.,
33 Now. Zo 172 (S.5. 194s); Girves v. Kenai Fen inst) 2 5
1221 (Alas.

1375},
Statra Warren v. Cnouceau Counev, 265 3. 576 (onc.

$23). Sess sSvaces sucn as Coloraco, Creccn,
WyCMLnS

, New ‘esie and
Uran have meld’ thac 2.5. 477ricnhcts-of—ways can be serieccss solely ty
gudlicuse, withcut anv constructicn or gaintenance. Nicolas v.

"
Geassie,

267 ¥. 196 (Colo. 1523); seontecrery v.
Sorars

« 90 P. 574 (Cre. 1907);
macea Ercs Go. v. Black, los P. 3513 (Wvo. 1927); -Wilsca v. Williams, 37

Sra SSE TREEésay Lard & Livestock Cnurnes, 235 P.
46 (Ccan 1936). Taare, Arizona courts save sels miat suc rignts-cf-«ey

ce esstaplishes oriy cy a rorval resoluticn of local covernrent, efier
sae

qaghway
has been constructec. Ferfection Sy sere use is not racognizsc.

lueson Consol. Couser Co. v. Feese, 1CG P. 777 (Ariz. 1yU0).
e

cove analvsis si the olain meaning of 2.8. 2477 snews thac the ArizonaTae
intercereecaticn is the cnly Correct one; and the positions tzxean cy
Oiner scaces So nct Ta@ez tne excress rvecuiraments of tre scatute. For ex-
eTple, the x<ansas, Scuth Daxota and Alasxa ascrcacn Sesad cn seccicn lines
Go2as net even rcacuire treat there ce a highway cr access rouce, mcr iess
tnac it de CONSTIUCTES. Tue apcrcacn taxan Sy states such es Coloraco,
Utan, New vexics, Cregea and Wyoming, R.S. 2477 ricnes-of-nay may
se pertectac Dy access “avs created Sv use aicre, without any corsevucé ‘cr,

S$ tO meen tne slain requirement of 2.5. 2477 thee sucn nighways

Tne term “construction” mist be construed as
an

essentia] element cf the ,
ed Sy Coneress; otherwise,

Congress’
use of the tern is meaningless

ana superflucus. Tne states cculé accesc cniy thac snich ~2s offerec sy
cagress anc not sere. Thus, righcs-of-~ay cicscates pirmcrtad to accect
2 om whic Aigh.avs sere nor actually Constrecz2d sricr to Cetcder 2!,

1975, CO not meec tre raquirements of 2.5. 2477 ara therefore no variacrad |

right-of-way cranc exists. 3

a

"2 nl c uv oF os a of -~ “ ue “a ue

¢ (

rouan, §



iv. The ratulacion at $3 6 2 2 § 2427? (1979) ais aoe mace tne ecestica
f 2 Aisnewav nas Deen 25225. ismas unser 2.5. 2477

™

Suesticn Of State 12%.

Tne tangeace of tuts cesulacion fircst abptareé un a Ciroulac cated vay 25,
¥y38 (Circ. 1237 a, 4 54). At Deccinenc scart, the ragulaticn orsvicas
(43 C.F.8. § 2522.2-1):

No acolica ce lied S. 28 %
we sewnaczsen ca 2-3 ea oc Tens necessary.

s is a Correct stacarenc, Sut it does noc Tean that the grant may ce
variectad on wnatever terms a state caens arorceriace, without racard co
tna conditions on «hic: the crane is offered

mas

Ratner, @ scarce claim of an 2.S. 2477 cisnt-of—-ay is like a miner's icca-
tion of a claim uncer the Mining Law of 1372, tore smicn no accl:icaticn is
resuired either. Luxe a mining claim, ne-ever, a claim to an B.S, 2477
rignc-of--2ay coes noc necessarily mean chac a valid ricnt exists. Tne Unicad
Staces has Often successfully challenced the validity ct mining claiss
cacause of the failure of tre cleLrant co esctaslish richcs uncer that law.

~- -
2, @.c., Cazersa v. Cnitec States, 252 U.S. 450 (1929); Tmited Staces v.

Coraran, 390 U.S. 399 (1965); Hicx2) v. Oi) Shale Comm., 400 U.S. 46 (1970).
cument mas =oc orevicusly the validity of claimed riche

e- 2S 2477, cecause it nas nac -o lars or resource Tanacement re2son
to co SO; i.e., conflicts generally cié noc arise between che existence
of clasmed ricncS-cf-—wav uncer 2.8. 2477 are tne sanaserent of the vuolic
"hancés arlectac cy such claims. If tnere is a cescurce management razscn |”
to CO SO, Such aS tre review of public lancs ior wilcerness values, claimec
rignts-Oi-way may ce reviewed to determine cneir validity uncer 2477.!

Veta

43 CF > § 2922.2-1 further crovides:

Grants of richcs-of-—way under 2.S. 2477 are eftective usca
consctruczion or eszaclishment of nigheevs in accoréance with
the Stace lews over suolic lands that are not reserved for suslic
uses.

iA tne contaxz of the above analysis, the gvestion oresentec Cy this sentence
is «necher “estaoiistmenc” can mean less chan ” z ‘ ink }
fully 1¢ cculs nec Seceuse the explicic lancuac R.S. 2

“sonstruction.", 12 “escadlismmenc® as usaa in the Circular a

reculatiors ~eart Jess thar “corstsuc7 cn,” if an unauthorized ax
cf scwer Sy the Secrecary of the Entericr. Conor >
c=ne sublic landés ans the Secretary can cnly co trese shins
Sy Congress. See, 2 ¢ , Klecce v New vaxies, 425

ca.
ot 477

le

(1975)
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TALS «eV, mes 255 > sheen-_——s 2S are CONMSLSTANS witn |escn of -ar 4 O/ 2né winna
® =—_ = mon,

—
enane toles Of scacutory Goracmet.can 2:2

:
- rere 85 is srasimed ww

-
~~

«whem
awe “2aous = $

Sw vee22s sad,te Cognizan ai sricr ax o taw,ll/ and id ~» co See
aca reazscnaply cossibie.consistent Wich aac Other wr

aay

v1 a ee oe
aail it snou owlnm =o nes ad tnac in states such 2S #42adYe ek2, which have an-

acres Stace . aS seSismating ail saczicn 1 3 @s nion a ~~~
seiner a wim,

@vs, rurscrting te
ce the cert 4 we Wlnm OL R.S. 2477 granc, see Giswas v. Xenai Feracrsula- memow wen, $36 2. 2c 1221, 1225 (alas. 1975), ro Seshite lancs in tyre enc1re §cate

would Gua woetid 4 tcr w sle-ers tow
oe
ere would ce ne “reecliess”o ess scucy tecause

-ér228 over 340 acres, and seczicn 603 of TL oeesee et “squlr]as a ~cacles° av22 of
= :

5000 acres 2s a oom nisum in orter to be sic r wildarness zrea
Hora is a5solu ealwom

eae
wee beLon 1n &==sesstnecticn.= y mo indi iagisiative nsstory

oz PLEMA wo 22 ‘Neem “>oa oeTess Ste such a Siza ane— result: «cule te cossisie.
ae] we -ca we Cond ve @ll indicazsens are trac Congress ght cnac alia

or reads sould se consideredpublic lenes witncut constructed and maintained
‘€or possible preservation as wilderness.

T erese Tt lookvou will ciné this explanation of our ivosition useful
fornacs £9 Our = actin= wow e¢ on May 2 to aiscess this. further.

Sincerely,

Spedncho| Epson
DePuTY SOLICITOR

- 2 3RNnLo/ 13 3252 lzicanc enact in rcormulacingics definition of “rcedless” thata
cote ees=AvEs PreTaa

we idancified no conflicz tecween that deZinition and R.S.
5- side =e= 2 3D. So. 1163, 942n Cons., 2¢ Sess. 17 (1976). Tre eesan

Nowe Sum 6:SoTLe
reas

- ~oO wae neuse CoamKho ww =
. arkup sessicn veveals that Congresscvan Staicer of

arigana =a c‘aa!eFin ao ee
ses2 Suggesceq cn of “rcad" ascears in the House Resort.

acictona is an Sa oesvia 53 wnera “says” can ce created anc used as ccecs
.

¥ wn eaiserealy = Nemo cassasge cf venicies, anc Concresaman S ewe Ser tock scme sains
to draw tne discinccicn btetw cal a “way” and a “road" for wilderness curscses.
ees 2 latter, ne insisted, “as anv access route improved or ma ad 8 Nod a in

rrasninany “ay, Sccn as cy =* .S, placing of culverts, or mekire of tar
See aaSOvist of Prcceecines, Sutconmit~2aeawee on Public lands of Scouse Cami ‘eee =

2 4 Sn aoe
.on interior ana trsu'ar Agtaivs Seoc. 22, i975, ae weer 33.

s/ See, 2.¢., imitad States v. Fodinson, 389 F. Susp. 52 OD. Fla. 1573
.. ~ =aioce V whearssv, 287 o . SUBD. 440 (LD. N.Y. 1968).
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