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'shed &CTIS3 Sublic
Tacuts R.S. 2«77

135860. The statute in

14

ccestion, R.5. 2477 (43 . S C. § 942,, was oricirally section 8 of the
Acz of July 23, 1ES5% (14 Stac. 253). It was tacealed in 1976 by section
7Co(a) of :.'".e Teleral land Policy and Maracamant Acz. ?rior to its receal,
1t grovided in its entirecy as follcws:

The right ¢ way for the construction Of highwavs over

sublic lands, not reserved for cublic uses, is hersbv

Tanzed.

W
v
' -

32cauvse of the rec , ~e are cnly concsrmec with ¢rants of rights-of
cerfected pricr tc Cctoter 21, 19756, the cate of the en gL

As vou are prTtadly aware, R.S. 2477 has teen the sudjact of inconsis
state statutas and state court cecisions, anc a nandful of inconsister
feceral ccurt decisicns, during its 1ll0-year axistence.2/ Even if cne stat
intarpratacions werz2 fully consistent with 22ch other, They wouldé not neces-
sarily cocntrol, 2specially where, es rnere, almcst all c:' the repcrtad

siace coust cecisicas invclved crpeting richts of third carties and the
Cnitec States was rot a zarty to them. The analys:s x.n the varicus f{ecerz2l

1/ A valic R.3« 2477 hicnway tvicht-of-way
' e s

isting richt whian
- o 2
)

is a i i
sectices 701\a) (~.3 U.5.C. § 1701 notz2), 2nd 30%(a)

2/ The legislazive history is silant as o the meaning of this sacticn

of the 1866 st3tuz2, See "°r~erallv The Concressicral Gleze, Yol. 26, 3Sca
Conz., 1st Sess. (13%35).




cases iavelvwng .8, 2477 2ls3 272 not 2nly inconsistent wilh sach cdler,
aue ncne of wn2n Selipitively Core O Srips wifth mhe Jrecise (iIsi2 we

Acw face: Ixactliy what was offz2rad and oo whom oy Cngress in iTs eract-
ment ©f 2.5, 2577, 273 hiow w22 suen Tignis-ci~vav ©O Do erractad?

Tah the face of tnis tanglad nistocy, 3/ w2 cutline belcw what =e belisve

20 De tne groger Lniasgreataticon of .S, 2477. T fntacpratanicn coooccts
cicsaly wizin i3 language wiich, Secauvse of nn2 ztsence cf lagislazive his
tory, is esgecially azgrogriate. Cur viaw is 2iso consistent wizh Teny
of ine rageriad derlisicns. It nas the acdled virtuz of aveiding what would
cehnerwisa te 2 sarises conflict oewween hitnway rignis-oi-w2y eszzbliszned
uncetr R.S. 2477 ané the me22ning of the tarm "rcadless” in sectica 303

of TLIMA, wnion daszls with tne Surzauw of Land Managerent (3LM) wildesrmess
Teviaw respensibil:ities.

3/ A simiiar sizuacicn exis the cwnership of the
s

ed
sucmarcea land off the ccast ¢

-
-

~
-
-

-
ia. In Chited States v, Califormia
332 U.S. 1Y (1947), =ne stace arcued that the T t
frem 2sserzing its titls tO the area Lecause o
iticns takan oy iis agents over e )
ais contencion, stazing in garc (332 U.S.

4

"

As a maczar of {act, the r2cord dlainly cdercnstratas that until

e Califomia cil issue becan o be pressed in the thirties,

0

neither the statas notvt the Government has dad reascn W focus ¢
attenticn on w2 cuesticn of wnich of them cwned or nad zaramcunt
richts in or power over the thrgs—mile D2lt. 2nd avan assuning

nat Govermmen: agencies have Te=2n necliigent in fa2iling to raeg-
nize ov asser: the claiss of the Govermment at an earliar date,
the greac intarasts cf the Govarmmensc in his ocsan are:z are

not to se forisizea as a2 reasulz. The Govermpent, whish Molds its
interests hera 35 glsawhiere in tTist iSr all the zecvle, 1is not
0 S8 cesrives Ci TnCSe LNC278STS oV Lo Oralnary oourt rules
ces.cnen gartioslarlv for crivace Jdistytes cvesr ingdividuallv cares
DiLBTeS SFf SToIariv; and 2II108rs WnO nave NO AUSNCTITV at ail ro
Al50CSa O GovIrnTant TUSTArTV CANNot OV LielT CSnsuct Cauvse cne
Goversmant to 1082 1tS valumnies TICRLS OV Lhelr AcculssIence,
Yacnes, Ot f2..Ute O 2C%. (GLLATICNS OMiIi-23, SA-GiS.S actez.
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5 Thrasn g3ve nera 15 wheTher the statui2 sSustht coly to valizate higrwavs
sravicusly <onsIruciad in LI2sST2sS3, OC 10 2fply srosgectivaly as well. This
Sezartrent nas always ragarced R.S. 2477 as 2zzlving srostectively to nidnways
censtructad aftar 1286, In Cnitad Statas v. Dunmn, 478 F.2d 4423, 535, rote

2 (Jca Cuiz. 1¥73), ho-aver, mme court Of 20D2als nela tnat the Act was cesigrec
cnly 0 Sire Ch@ CTESE2SS of. chose p2rsons <o nad alra2ady (sricr to 1388)
*sncrcacnes ©on the Tuolic dcmaln withcut auchcrizacicn." The court said k.8,
2477 was "not incandss O grant rigacs, tu: instead to give legizigecy to

an 2xisting stacus otnar~ise indefinatle.” Tre Ninth Cilrcuit re2liea cn Sustate
Coure dacisisns in Jemnison v, Rirk, 98 U S. 433, 459-31 (1378), and Cencral
Feciiic Rv. Co. . dliarveca Counctvy, 28 U.S. 483 (1l93l1).

2339 whicah — besices

cernsion concermesd seczion 9 of the 13688 acz, R.S.
thcse who hed gerfectsd cr ac-

cThficming and p’:ocac:mg the watar '1g1rs of
cuad satar TICNT3 on the Tublic &orain urder local custom angé laws —
teld lienle for camaces any gerscn whno, in coastructing a ditch or canal,
imcairad the gcssassion of any settler cn the sudlic domein. This sectica
irmediately followed saction 8 of that Acs (R.5. 2477) with wnich w= are
nece concerned. The c"::'..t.e in that czse c.:nc--..ef' t-o coiceting miners,

XA

tne secend of »hich (the plaintifi) hagd co_r:sc'v..c:a-:: a ditch Eor: hydraulic
mining wiich had c*csae-d, ard interfsrad with the first miner's working
of, nis mining claim., 7The first miner (defandant) haa cut away the seccad

irer's ditch in orde: te work his claim as ocefore, ard the Court hels

-11s di1@ rot give rise to the saccnd miner's claia for dameges uncder sacticn
8. In dictun, the Court ackncowladced that the orcad curpcse of wre 13866
Acz was toO oire Srior trestasses on the gublic derain, but made no specific
corments on 2.5, 2477.

Tne Central Pacific Rv. ca2sa did involve R.5. 2477, tut only the validity
of rcacs constouczad 2rior to 1366, The Court said that, like sectien 9
censo—ed in Jemisca, section 8 (R.S. 2477) was, "so far as then existince
ccads ara concermed, & voluntary recaenition and confirrmacica Of CreexiSTing
TlLInIS, OroUGnT NUD Seing wWith the ac-u:.—"s 2nCe and encluracesent ot e
general covermment.” 284 U.S. at 473 (erchasis 2cfed)., The uncerlined clause
ts amdiguous, btul u.._‘... Se ra2ad zs suggesg.nq that R.S. 21 7 cculé acgly
o ’:':-::z.avs corstructed after 1866, and indeed this is now the Decartrent
ascliz2 it ooth beiscre and aiter the Durn case.

)

'~2 find impliciz supzert for the De.aruenr. s wisw in Wi lce-..ess Socieky
Yorzon, 479 £.22 8-2 €22-33 (2.C. C).I.’.{l¢13), cert. Canied, 41} Q.S. §‘

»

(1372), wnich uchell the validity or: an R.S. 2377 grant ©of a right-of -av
fc: a highway corstrucizd in 1970 al laorg fne Trans-Alaska '°i...el'.r: . Cunn's
hoiding o the concracy, therefore, cdoes not find uramdicuous sn.::':ac:" 0
the cases it citas 2s suToort for ics hwolding, and sost racorted decisicns
2552 O the concrary; es 2 resull, it has ncc De2n followed Sy the
Cezermant, in the Ninca Circuit, or sisewrares
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oer=, Sernrsd, A1D ULs. 917 (1873); Tnizsd Statas v, vonc Xim S, 472 R,

T8 d:U, 122 13T JoT., 972 ; Consotizanad Yliswer Sain. InC.-Zav frza v,
C.A.3., 205 ¥.22 445 (Sth Cir. 155]). 1nis is especially SO whsn, a5 nere,
Ther2 13 0T lefisiacive DIisTSCy TO Suyssst otnarsis2. i/

Thus in order to Zaizrmine whetner a valid R.S. 2477 highway exists on
{2Ceral lancgs, wi2 several 2lavents of th2 oiflzr provided oy the zzmms of
N2 STETUT2 TUST I TeT. FiTst, was the land reserved for a sublic usa?
Second, w2s ther? agtual consiricticn? Third, was what was ooasinecisc,
2-aignway?

%, lang reservad Ior Sublic use

X.S§. 2377 only granzs rigals Of way covar gudblic lancs "ncc rasersed for
susSiic uses.” Theresore, Indlan teservaticns, Wildlife Rafiges, Naticial
Yarks, Nacicnal Forests, Milizary RPasarsaticns, and owner areas ot uncars
the jurisdicticn of 3LM are cie2arly nct op2n ©o constructicn of higawars.
Tre extent to wnicn witndrawals of zutlic lands constituce "resarvacicns
for puolic uses” is pocencially corplicated — see, e.g., Zxecutive Crier
6910 (5% I.D. 539) (1924); Wildermess Societv v, dorwen, 479 F.20 242, 8382
n.90 (D.C. Ciz. 1973) — buct for gresent surpcses it LS sufficient to
czserve that R.5. 2477 was an offer of rignhes-pf-way caly acress guzlic
.

lands "not resarved for public uses.

8. CaonstTucticn

th the rules of statucery intemp

istanc wiin cprecartion praviously aiscussed,
the cholice of g tarm "constructicn” in R.3. 2477 necessitatas that it |
ce cohsidersd essential element Of the ofier macde by Congress. ‘“"Cocnstruc-
zica" is definad in %Wabstar's YNew Intermacicnmal Oiczicnary, (28 24. 1535)
(unazridged) at 372, es: "act of ocuiiding; 2raction; act of devising
aré ferming.” Constiructicn coréinarily means sore than mers use, such as
whe creaticn ¢f 2 tTack across smublic lands Sy the cassage of venicles.
Accordingly, we Delisve that the plain rmeaning of the tarm "construction,”
as 2382 in 2.5, 2477, is w2t in orier It a wvalid right-of-say to come
incs existance, {ners nust have been the actial building of a nigaway;
i.2., the crant cculd not 2 seriactad withcut some actual constoicticn.

4/ An analosy can ze drawn itcm the law of contracts. I

H 4 2
of contract iaw thac then is offsrad is suscectizle of
acceztance, Yadicxk v. Yorthern Natural Gas Co., 259 7. S 7
(D.C. C<l2. 1Y606). Thus, Ln crder LOT rignis-oli-w2y to have Ltea2n v ly
acTepred uncder the instant statute, such accoeptance sust nave Deen periovned,
in accoriance wizh the terms and conditicns of tné offer. Mi~nea=lis &

IR. Co. v. Colmbus Folling Mill Co., 119 U.S. 149, 151 (1388); Taliev v.
Councv cf C=2ex, 133 U.S. 1533, 16l (13380); Macignal 2arx v, =all, 101 U.S.
43, 19 (1879). o
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w2 N2 OSrTect inlarsraiatisa on LUl3 folnt 1S Lhat acosisc o
av Suzrzme Court L Patarson 2.8, S8, V. Jitv of 2atarson, 4§
1212) Sonstriing the nescly 1daniical LTS “CTOSITUCTICA O
wnion agpeavas noa 1911 staze stacui2. The court newed (S5
, ETTnasis 28224):
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necessary Id oreca2re Ite crissing fo
1€
13

the 1ata2ncicn.

survey a pra2ce of lancs and make a map of it, to cesignats
as & tucliic strest, and to file the map canrot in any sense
said £o ce tne coostruction of a hichs To ccasimuct

o
a

cuilding it isnot.sufficient to maxke a dérawing of icand
G 1L 1S S. ;

file ic: it 1S necessary O maxe a zZavsical ececticn which !
c2n ce usas as tyilcings orsinarily are used, and so I taink
=2z 2 hizawav cannet be said to D@ "esastructzd” until 1z snall

S

. e - -
S0 a3 ATT T
.

N o mavmeig i - - 1 e o=y ., v —
ot I STITUAL LEER 285 2 NLInWEY . ang =ovo

“c'.

SASTrUCIion” ussiiles Loe 2rIidrhance Of WOrL; it wiplies
aiso Tne {iiting of an
usual way, ans- for some

1
acz LCr use Or ocTu zation 1n tae
STInCt urpese; 1t means to gut

tocerner che cons:ituent garts, to owila, to febricactz, to
icem end 0 reka. The use of Tthe worg in connection wimn a

ne

ghway manifasstly weins the prezaraticn of rtne nignway

for acwuz2l ordinary usa, ané nct the mere celineaticn

thereod, or the taking of land for the outpcse of a stresrn.

feceral ccur: decisions are not helpiul in inc
2xarple, Doth Dunn and Wildermess i in

Sz2a. Cre micat £ind e fainz suggesiich it wie Caencral Pacifi
=maz a0 R.S. 2477 highwav Tay be creatad soiely

Cours nevesrz adirassed tne S
rars, dicticrary sense of the -ord was necessary.

g.

™ Se,

b

See 2324 (.S. az 427, wn2ra the Court rotec in sassing that the original
¢ in cuesticn ™.as fcrmed by the fassace of wacenms, 2%c., cver whe

zr2) soil L, . . L% Zarlier che Court noct2 That the higoway nad oeen

ic out and declared ov the county in 1339, end ever since has S2en
.ained.® 254 U.S. ac 483,

guestion whetier scme "constrictica” in the crdi-
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zites wnich puriort tc esiapliisn such riciats-cf-way
ce sufficiant To zeriact the grans uscn snacImenc.
n if no hicaway nad e2itter teen construczed or
Xcles, 70 2, 3831 (Ran. 1902); 2edarscn v. Caniza TW2.,
): Girres v. Kenai Peninsula ~"-ucn, 536 9.2z
arven v. Chout2au County, 255 2. 378 (Mene.
). -=nc, . as Coloraco, Crezen, mei:‘g, New ‘exico, and
tan have held thac 2877 richcs-of-w2vs can te geriescte2 solzaly by
gublic use, wilthcut anv constructicn ov saintenance. Nicclas v. (rassle,
287 V. 196 (Colo. 1523); rcntccrery V. SC\-é-S, 90 P. 374 (Cre. 1507);
nagcn 3ccs Co. v. Biack, 185 P, 513 (Wyvo. 15i7);-WilsSn v. Williams, 47
: 2 983 (N.m. 1939); Lindsav land & Livest: ck Co. v. Churnes, 235 P.
: {Czan 1530). Thizc, Arizona courts cave neli Tmat such rignts—ci-way
can ce established crly tv a rormal resoluticn of local covermrment, after
nway nas teen coastructec. Perfaction Ty mere use is not Tacognizec.
Tucscn Cansol. Covzer Co. v, Beese, 1CC 2. 777 (.M:iz. 1v00).
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Tre accve analvsis of the plain meening of R.S. 2377 sacws that the Arizona
lnterpretaticn is the cnly Correct one,; and Lnac the Positicons taxan Ty

ciner sisees 89 nct ..ee: tne excress recuiramancs of Lhe scatute., {for ex-
aTsle, the Xansas, th Caxota and Ales sxa ascroach tesad cn sacticn lires

dcas ncT aven :-._..:L: that there te 2 hignway CCT 2CCeSS route, ruch less
tnac it be c:.ns:-:-..-c:eé.. The apcroach t2kan Ty states such es Colicrtace,
Utan, New axics, Creagea and Wweming, tiat R.3. 2477 rights-of-say Tay

Se cerilsciad Ty acoes3 ways Created ¥ use alicre, wiliicut any csrst"uc:ion,

3 to me2t ne zlain r:=<m:.—~nent of R.5. 2477 that suca highways

The term "comsiruction” mUSt be cONStIVEC as an essantia) element of the
red Ty Coogress; ctherwise, (ongress' use of the term is Tezninglass
lucus. Tie states could actedt cnly that wnich w2s offsrec oy
cagress anc not Tore. Thus, rights-of-way wnich STatas purzoTies Lo accest
T oo WIS dlInways were not ac::e.llv csnstrecz2d Sricr to Sctober %1,

1975, co not meez tne raguirsments of R.5. 2477 arc theraicrs ro pariacted |
right-of—way grant exists. |



V. Th.e T2oulaliln 3T 83 C.F.R. 2422 (1979) dig ndc Ta<a tne :,':;s';;;,-;
£ wigil2C 2 Slanwav nas o220 a3Tas|isnas onses R.S5. 2450 =
Su2sTiSn O 5Tale iaw,

The lamguace of wois zegulaticon fizst agezarad n a Civoulaz gatsd May iy,

1y38 (Cirz. 1237 2, ¥ 34). Ar pertinent sar:, the regulaticn providas

(43 C.F.R. § 2322..-1;:

s i3 a correct staczanent, St it do2s not TEan that the grant Tay ce
variectad cn wnatsver I=2rs a state cs2ns agorogriice, wiithout racard oo
tna ccacditicns on whic the granc is offsred

- e -

wer, & state clain of an R.5. 2477 riznt-oc-~ay is like a miner's lcca-
icn of a claim urder the Mining lLaw 2f 1372, tor «nich no asclication (s
zzuirad either. Lixe 2 mining claixm, no.ever, a claim to an R.S, 2477

U)"l?ﬂ"

r 1e

suirad eidd

gnt—of—~2y coes not necessarily mean chac a valid richt exists, Tne Unitad
ates o

z

acse of tne failure of trne clairmant to estanlish rizhts uncer that law.

2, e.c., Cazarzn v. Lnitec States, 252 U.S. 350 (1920); Uniteg Staces v,
Coiasan, 290 U.S. 39y (1983); Hickal v, Qil Shale Cow., 400 U.S. 3¢ (1970).

The Cerarthent nas SOt Dravicusly cecaziuinec tie valicdity of clained rigne
uncer R.S. 2477, because it has hac o land or rescurse Tanacerent rea2son
to s0; i.e., c=nilicts generally cdié not arise ben~een Ine existernce

c:z clawmed ricncs—oi-—wayv under R.S. 2477 anc mne maracerent of the uudlic
iancs ariectac oy such claims. If there is a rescurce manacement ra2asca
to €0 SO, such as tne Teview ol public lancds {or wiiderness values, claimec
rignts—oi-way ray oe reviewed to dezerndne tneir validity under R.S. 2477.)

43 C.7.2 § 2822.2-)1 Zyrtner crovides:

Grants of righizs-of-way under R.S. 2477 ar2 efisctive ugen
construction or estaclishment of nighwavs in accoréance with

the Stace lews over gudblic lands that are not ceserved for suslic
uses.

in tne ccntaxt of the aocve analysis, the Suesiion presentac oY This sencange
is hecher "astadiismrenc” can mean less thar " T i > ink
fully 1t ccull not cecausa the explicit lancuag R.S. 2
“censtruczion.” |, IZ “sstaplisitent” as usag in the Circula
regulations meant lass than “constTucticn,” it was an unagthiorizec ax
ci cwer Ty the jecTerary of cthe Intericr. Const o)
wie sublic lands and the SecTeriary can cnly ¢o these Uiing
Sy Congress. See, 2.3., Klecoe v. Mew ¥axics, 425

—a
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cn or =me R.S. 2477 grang, see Girvas v, Xenal rensr
221, 1225 (Alas. 19735), ro Ticiic lancs in the 2#acy
lcerness study S2cause Nsre would ce ne "rcacless”
, and sacticn 803 of FLeMA casulres & roaclass arza
niman in orZer o Te cocnsicerse for wildernass zrea
2 is zZ2solu:s indicacicn in the isgislative nistor
Tess INOUSHT SUCh @ SizarTe result wculd e zessizie.
11 ingicaticns are tnac Congrass thought that all are
ithcut constructad and maintained rcads would e consi

ind this explanaticn of our wecsiticn useful,
ing cn May 2 to aiscuss tnis, further. .
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2s v zgrading, placing of culverts, or maxing of
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