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MEMORANDUM State of Alaska

Assistant Review Appraiser
Anchorage

DATE: June 15, 1973

FILE NO: 23=2900

SUBJECT: Damages as a result of

From Dick Chitty
Rght of Way Drector
Juneau

diversion of traffic

Enclosed is a copy of Mr. Thomas P. Blanton's opinion on whether
damages by reason of diversion of traffic are compensable. As

you will note his opinion is definitely ‘no.
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STATE OF ALASKA
DEPARTMENT OF LAW

OFFICEOF THE ATTORNEYGENERAL POUCH K-STATECAPITOL

JUNEAU 99601

To: Dick Chitty, Right ofWay Director
Department of Highways

From: Thomas P. Banton E>
Assistant Attorney General
Department of Law

Date: June 13, 1973

Re: Damages as a result of diversion of traffic.

You have requested an opinion from this office on the ques-
tion of whether a property-owner is entitled to compensation for diver-
sion of traffic.

With several exceptions, dealt with in this opinion, it is
the general and well established rule that the owner of real property is
not entitled to receive compensation for diversion of traffic. In diverting
traffic from in front of an owner's property to a new route, there is no
evasion of the rights of the owner, nor is there any legal injury to the land
remaining. In this situation, access is not disturbed and the buildings
and the land about it remain exactly as before the establishment of the
new route except the travel past the land is diminished. Citing Nichols
on Eminent Domain, sec. 14.244(4). The rationale for this established
rule is that the state owes no duty to the owner in regard to sending
the public past his door. Highways are built and maintained to meet
public necessity and convenience in travel and not for the enhancement
of property along the route. Benefits which come and go with the chang-
ing currents of public travel are not matters in which any individual has
a vested right against a judgment of those public officials whose duty
it is to build and maintain these highways. Citing, Supra.

There are recognized exceptions to this basic rule. As
set forth in Nichols, distinctions must be drawn between a diversion of
traffic and a destruction of access. A vacation of a street which destroys
all access to abutting property, in one direction, or putting the property
on a cul-de-sac, has been held to constitute an actionable injury,

In the case of State ex rel Merritt v. Linzell, Director of
Highways, 168 Ohio 97, 126 N.E. 2nd. 53, (1955) the court indirectly
modified the existing majority rule. The court first stated the rule that a
land-owner abutting on a highway has no property right in the continuation
or maintenance of the flow of traffic past his property, and the diversion
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of traffic as a result of an improvement of the highway or the construction of
an alternate route is not an impairment of property right to such owner for
which damages may be awarded.

The court however, makes the distiction in the case of a partial
taking of the land-owner's property. In this situation, the land-owner
is entitled to compensation for the land taken and for the damages to the
remainder. The court acknowledged that an ordinary, prudent business-
man as a willing buyer, contemplating retail commercial use as a highest
and best use of the premises, would give consideration to the decreased
traffic flow resulting from the change in traffic flow caused from the high-
way re-routing. The court stated that it would therefore appear at first
glance that evidence pertaining to loss of traffic flow would be admis-
sible on the question of damages due the remainder. However, the
court stated that other owners along the affected route who had no pro-
perty taken would of course, not have a right to damages for loss of traf-
fic flow and that the result would be inequitable.

The court then stated as follows:

"We therefore conclude that the diminution in flow
of traffic past a business property by action of the
state in relocating a highway is not the taking of a
property right and, hence, where some of the land of
that business property is taken, it is not a proper ele-
ment of damage to be considered in arriving at a fair
market value of the residue after the taking... .

However, traffic flow is, however, still pertinent
to the case. In determining the fair market value
of the premises prior to the taking, one element
that would be pertinent to the determination would
be the then existing traffic flow. This would be a
positive factor tending to increase the value. Counter-
balancing this would be the negative factor of risk as-
sumed by a willing buyer that the state in the exercise of
its lawful governmental power might relocate or redirect
traffic to alternate through routes. The net result of weigh-
ing positive and negative factors would be a part of the
valuation process."

Therefore, it was held, that evidence as to the traffic flow
as it existed prior to the taking would be pertinent to this extent, and
the court allowed the testimony as to such traffic flow to be admitted.

A long line of California Supreme Court opinions follows
the majority rule without modification. In the most recent case of People,
Department of Public Works vs. Romano, 94 Cal. Rptr. 839, (1971).
The court said:



Dick Chitty youine 13, 1973

page 3

"The diversion of traffic is not a proper element to
be considered in computing damages inasmuch as the
land-owner has no property rights in the continuation or
maintenance of the flow of traffic past his property. The
property-owner has no constitutional right to compensation
simply because the streets upon which his property abutts
are improved so as to affect the traffic flow on such streets.
If loss of business or of value of property results, that
is non-compensable. It is simply a risk a property-owner
assumes when he lives in modern society and under mod-
ern traffic conditions ."

The majority ruled that an owner is not entitled to receive
any compensation for diversion of traffic holds firm in those cases where
there was no actual taking of the owner's property. Any trend toward the
rationale set forth in the Ohio case, State ex rel Merritt v. Linzell, seems
to be in those cases where a partial taking is involved.

With direct reference to the subject property, parcel 78 of
project F-062-4 (25) , we are faced with a situation of partial taking. If
the construction project was a realignment, widening or improvement of
the existing Steese Highway, the problem raised by the subject parcel
would be more closely aligned with the "Ohio" exception to the majority
rule. It should be noted however, that the property taken is considerably
removed from the Steese Highway frontage. Clearly if the owner of the
Steese Highway frontage and the owner of the frontage on the new high-
way being constructed were not one and the same person, the case would
then clearly be in line with the California cases and there should be no

recovery for diversion of traffic by the Steese Highway frontage owner.
If the owner of the frontage on the new construction project owned a por-
tion of the Steese Highway frontage and the remainder of the frontage
was owned by a second party having no frontage on the new highway
project, it would seem inequitable that the first owner could recover
for damages to the remainder while the second owner having had none
of his property actually taken would have no right to compensation.

In summary, until case law or statutes dictate to the con-

trary, we should adhere to the majority rule and exclude any consideration
of damages to the remainder arising by reason of diversion of traffic,


